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2-5 îêòÿáðÿ 2003ã. â Åðåâàíå Âåíåöèàíñêàÿ êîìèññèÿ Ñîâåòà Åâðîïû, Êîíôåðåíöèÿ êîíñòèòóöèîííûõ ñóäîâ ñòðàí ìîëîäîé äåìîêðàòèè è Êîíñòèòóöèîííûé Ñóä Ðåñïóáëèêè Àðìåíèÿ ïðîâåëè ìåæäóíàðîäíóþ êîíôåðåíöèþ ïî ïðîáëåìàì îãðàíè÷åíèé ïðàâ ÷åëîâåêà è ïðàêòèêå êîíñòèòóöèîííûõ ñóäîâ â äàííîì âîïðîñå. Ýêñïåðòû Âåíåöèàíñêîé êîìèññèè, ïðåäñòàâèòåëè êîíñòèòóöèîííûõ ñóäîâ èç ñåìíàäöàòè ñòðàí îñíîâíîå âíèìàíèå óäåëèëè ñëåäóþùèì âîïðîñàì:

1) ñîâðåìåííûå òåíäåíöèè ðàçâèòèÿ êîíñòèòóöèîíàëèçìà è êîíñòèòóöèîííûå îñíîâû îãðàíè÷åíèé ïðàâ ÷åëîâåêà;

2) êîíñòèòóöèîííûå òðåáîâàíèÿ ïî îãðàíè÷åíèþ ïðàâ ÷åëîâåêà íà îñíîâå çàêîíà;

3) ìåæäóíàðîäíàÿ ïðàâîâàÿ îñíîâà îãðàíè÷åíèé ïðàâ ÷åëîâåêà;

4) ïðàâîâûå ïîçèöèè Åâðîïåéñêîãî ñóäà ïî ïðàâàì ÷åëîâåêà â îòíîøåíèè îãðàíè÷åíèé îòäåëüíûõ ïðàâ è ñâîáîä;

5) îïûò êîíñòèòóöèîííîãî ïðàâîñóäèÿ îòäåëüíûõ ñòðàí ïî îöåíêå îãðàíè÷åíèé ïðàâ ÷åëîâåêà;

6) "êîíôëèêòóþùèå ïðàâà", ìåõàíèçìû âçàèìîñîãëàñîâàíèÿ èíòåðåñîâ; 

7) îöåíêà ïðàâîïðèìåíèòåëüíîé ïðàêòèêè, íåîáõîäèìîñòü êîíñòèòóöèîííûõ è çàêîíîäàòåëüíûõ èçìåíåíèé ñ öåëüþ óêðåïëåíèÿ ãàðàíòèé çàùèòû ïðàâ ÷åëîâåêà;

8) îñîáåííîñòè è ãðàíèöû îãðàíè÷åíèé ïðàâ ÷åëîâåêà â ýêñòðåìàëüíûõ óñëîâèÿõ è äð.

Íåò íåîáõîäèìîñòè ðàñêðûâàòü ïîäðîáíîñòè âåñüìà àêòèâíîé è ïîëåçíîé äèñêóññèè, à òàêæå àíàëèçèðîâàòü ïðåäñòàâëåííûå ïîäõîäû â äîêëàäàõ è ñîîáùåíèÿõ, èìåÿ â âèäó, ÷òî âñå îíè ïóáëèêóþòñÿ â äàííîì ñïåöèàëüíîì âûïóñêå ìåæäóíàðîäíîãî Àëüìàíàõà. Õî÷ó âûäåëèòü òîëüêî íåêîòîðûå àñïåêòû äàííîé ïðîáëåìàòèêè, èìåþùèå, íà íàø âçãëÿä, ïðèíöèïèàëüíîå çíà÷åíèå äëÿ ýôôåêòèâíîé ðåàëèçàöèè ïðàâà ÷åëîâåêà íà êîíñòèòóöèîííîå ïðàâîñóäèå. Ýòî îòíîñèòñÿ, â ïåðâóþ î÷åðåäü,  ê ñèñòåìå êðèòåðèåâ îöåíêè îãðàíè÷åíèé ïðàâ ÷åëîâåêà, ê îñíîâíûì êîíñòèòóöèîííûì ïðèíöèïàì è êîíñòèòóöèîííî óñòàíîâëåííûì ãðàíèöàì ýòèõ îãðàíè÷åíèé-íå òîëüêî â óñëîâèÿõ äèíàìè÷íîãî ðàçâèòèÿ îáùåñòâà, íî è â ñâÿçè ñ ÷ðåçâû÷àéíûìè ñèòóàöèÿìè. 

Îáåñïå÷åíèå âåðõîâåíñòâà Êîíñòèòóöèè, ïîñëåäîâàòåëüíàÿ ðåàëèçàöèÿ â îáùåñòâåííîé ïðàêòèêå îñíîâíûõ ïðèíöèïîâ ïðàâîâîãî ãîñóäàðñòâà, ïðåæäå âñåãî, ïðåäïîëàãàþò íàëè÷èå êîíñòèòóöèîííî óñòàíîâëåííûõ è íàäåæíî ðåàëèçóåìûõ  ãàðàíòèé çàùèòû ïðàâ ÷åëîâåêà. Â êàæäîì ñâîåì ðåøåíèè êîíñòèòóöèîííûå ñóäû, êàê ïðàâèëî, â ïåðâóþ î÷åðåäü, îòâå÷àþò íà âîïðîñû: íàñêîëüêî çàùèùåíû ïðàâà è ñâîáîäû ÷åëîâåêà è íàñêîëüêî ó÷òåíû ïðè ýòîì òðåáîâàíèÿ êîíêðåòíûõ êîíñòèòóöèîííûõ ïîëîæåíèé è ïðèíöèïîâ ìåæäóíàðîäíîãî ïðàâà? Ïðè âûðàáîòêå  ñâîåé ïðàâîâîé ïîçèöèè êîíñòèòóöèîííûå ñóäû âñåãäà ñòàëêèâàþòñÿ ñ íåîáõîäèìîñòüþ îïðåäåëåíèÿ ÷åòêèõ êðèòåðèåâ îöåíêè îãðàíè÷åíèé ïðàâ ÷åëîâåêà â äåìîêðàòè÷åñêîì îáùåñòâå, è äàííûé âîïðîñ, åãî âñåñòîðîííåå îáñóæäåíèå, íà íàø âçãëÿä, ÿâëÿåòñÿ íàèáîëåå àêòóàëüíûì ñ ïîçèöèè òåîðèè è ïðàêòèêè êîíñòèòóöèîííîãî ïðàâîñóäèÿ. 

Íåñîìíåííî, ÷òî â óñëîâèÿõ èíòåíñèâíîãî óãëóáëåíèÿ ìåæäóíàðîäíîé èíòåãðàöèè è ïðàâîâîé ãëîáàëèçàöèè  ñèñòåìà êîíñòèòóöèîííîãî êîíòðîëÿ êàæäîé ñòðàíû, â ñâîþ î÷åðåäü, äîëæíà ñîîòâåòñòâîâàòü îïðåäåëåííûì îáùèì êðèòåðèÿì. Âûÿâëåíèå ïîñëåäíèõ, íàó÷íûé àíàëèç è ôîðìèðîâàíèå ñèñòåìû êîíñòèòóöèîííîãî êîíòðîëÿ íåïðåðûâíîãî ôóíêöèîíèðîâàíèÿ â îáëàñòè çàùèòû ïðàâ è îñíîâíûõ ñâîáîä ÷åëîâåêà - áåçîòëàãàòåëüíàÿ íåîáõîäèìîñòü. Íå ñëó÷àéíî, ÷òî âñå âûñòóïàþùèå íà êîíôåðåíöèè, ïðîâåäåííîé â Åðåâàíå, ïîä÷åðêíóëè àêòóàëüíîñòü è âàæíîñòü äàííîãî âîïðîñà. Áîëåå òîãî, ÕIII Ïîäãîòîâèòåëüíàÿ Êîíôåðåíöèÿ êîíñòèòóöèîííûõ ñóäîâ åâðîïåéñêèõ ñòðàí 16-17 îêòÿáðÿ íà Êèïðå ïîñëå äîëãèõ îáñóæäåíèé èìåííî ýòó òåìó, êàê ñàìóþ àêòóàëüíóþ, èçáðàëà äëÿ ðàññìîòðåíèÿ â êîíãðåññå 2005 ãîäà. Î÷åâèäíî, ÷òî âñåñòîðîííåå ðàññìîòðåíèå äàííîé ïðîáëåìàòèêè íà óðîâíå Êîíôåðåíöèè åâðîïåéñêèõ êîíñòèòóöèîííûõ ñóäîâ íà îñíîâå ïðåäñòàâëåííûõ íàöèîíàëüíûõ äîêëàäîâ, îáîáùåíèå áîãàòîãî ïðàêòè÷åñêîãî îïûòà, âûÿâëåíèå íîâûõ ðåàëèé è òðåáîâàíèé ñèñòåìû åâðîïåéñêèõ  êîíñòèòóöèîííûõ öåííîñòåé,  èìååò  îãðîìíåéøåå çíà÷åíèå  äëÿ äàëüíåéøåãî ðàçâèòèÿ êîíñòèòóöèîííîãî ïðàâîñóäèÿ. 

Òåíäåíöèè ðàçâèòèÿ ñîâðåìåííîãî êîíñòèòóöèîíàëèçìà óáåäèòåëüíî ïîêàçûâàþò, ÷òî  íà êîíñòèòóöèîííîì óðîâíå â êà÷åñòâå êðèòåðèàëüíûõ îñíîâ íåîáõîäèìî óñòàíîâèòü, ÷òî:

1) îñíîâíûå ïðàâà ÷åëîâåêà è ãðàæäàíèíà ÿâëÿþòñÿ íåïîñðåäñòâåííî äåéñòâóþùèìè ïðàâàìè, îïðåäåëÿþò ñìûñë, ñîäåðæàíèå è ïðèìåíåíèå çàêîíîâ, äåÿòåëüíîñòü çàêîíîäàòåëüíîé è èñïîëíèòåëüíîé âëàñòè, ìåñòíîãî ñàìîóïðàâëåíèÿ è îáåñïå÷èâàþòñÿ ïðàâîñóäèåì;

2) îñíîâíûå ïðàâà ìîãóò áûòü îãðàíè÷åíû òîëüêî â óñòàíîâëåííûõ Êîíñòèòóöèåé è íîðìàìè ìåæäóíàðîäíîãî ïðàâà ðàìêàõ è íà îñíîâå çàêîíà;

3) îãðàíè÷åíèÿ äîëæíû áûòü ñîðàçìåðíûìè  è ïðîïîðöèàëüíûìè, âûòåêàòü èç ïðèíöèïîâ è ñîäåðæàíèÿ ñèñòåìû öåííîñòåé äåìîêðàòè÷åñêîãî - ïðàâîâîãî ãîñóäàðñòâà;

4) îãðàíè÷åíèÿ íå äîëæíû èñêàæàòü ñóòü êîíêðåòíîãî ïðàâà, îãðàíè÷èâàòü èëè ïðåïÿòñòâîâàòü îñóùåñòâëåíèþ îñíîâíûõ ïðàâ;

5) íåîáõîäèìî êîíñòèòóöèîííî ãàðàíòèðîâàòü çàùèòó îñíîâíûõ ïðàâ è ñâîáîä, â ò.÷. çàêðåïëÿÿ â Êîíñòèòóöèè  ïðàâî ÷åëîâåêà  íà êîíñòèòóöèîííîå ïðàâîñóäèå.

Â ñâîþ î÷åðåäü, îñíîâíûì êðèòåðèåì îöåíêè êîíñòèòóöèîííûõ ãàðàíòèé çàùèòû ïðàâ ÷åëîâåêà ÿâëÿåòñÿ êîíñòèòóöèîííîå óñòàíîâëåíèå ïðèíöèïà âåðõîâåíñòâà ïðàâà. Âìåñòå ñ ýòèì  îïðåäåëÿþùåå çíà÷åíèå èìååò òàêæå êîíñòèòóöèîííîå çàêðåïëåíèå ðåàëüíûõ ìåõàíèçìîâ ðåàëèçàöèè ýòîãî ïðèíöèïà. 

Ìû ãëóáîêî óáåæäåíû, ÷òî êîíñòèòóöèîííîå ïðàâîñóäèå òðåáóåò îïðåäåëåííûé êëèìàò êîíñòèòóöèîííîé äåìîêðàòèè. À ýòî âîçìîæíî, êîãäà ñàìà Êîíñòèòóöèÿ áàçèðóåòñÿ íà ïðèíöèïû ïðàâîâîãî, äåìîêðàòè÷åñêîãî ãîñóäàðñòâà è ñîäåðæèò íåîáõîäèìûå è äîñòàòî÷íûå ìåõàíèçìû âíóòðèêîíñòèòóöèîííîé ñàìîçàùèòû. Ðîëü êîíñòèòóöèîííîãî ïðàâîñóäèÿ çàêëþ÷àåòñÿ èìåííî â ýôôåêòèâíîé ðåàëèçàöèè ýòèõ ìåõàíèçìîâ ïðè òîëêîâàíèè, ðàñêðûòèè ïðàâîâîãî ñîäåðæàíèÿ êîíñòèòóöèîííûõ íîðì è ïðèíöèïîâ.  

Ñèñòåìíûé ïîäõîä ê äàííîé ïðîáëåìå òðåáóåò, â ïåðâóþ î÷åðåäü, ÷åòêîå êîíñòèòóöèîííîå îïðåäåëåíèå ñîâîêóïíîñòè òåõ ïðàâ è ñâîáîä, êîòîðûå íå ïîäëåæàò îãðàíè÷åíèþ, à òàêæå òåõ, ðàìêè îãðàíè÷åíèé êîòîðûõ îïðåäåëåíû Êîíñòèòóöèåé èëè íîðìàìè ìåæäóíàðîäíîãî ïðàâà. Íåîáõîäèìî òàêæå îðãàíè÷åñêîå ñî÷åòàíèå ïîäõîäîâ íàöèîíàëüíûõ ïðàâîâûõ ñèñòåì è åâðîïåéñêîãî ïðàâà â äàííîì âîïðîñå.

Òðåáóþò îñîáîãî ïîäõîäà è âñåñòîðîííåãî ðàññìîòðåíèÿ òàêæå âîïðîñû, ñâÿçàííûå ñ îãðàíè÷åíèåì ïðàâ ÷åëîâåêà â ÷ðåçâû÷àéíûõ ñèòóàöèÿõ. Ïðîáëåìà çàêëþ÷àåòñÿ íå òîëüêî â óñòàíîâëåíèè ìåõàíèçìîâ ôóíêöèîíèðîâàíèÿ è ôóíêöèîíàëüíûõ ïîëíîìî÷èé îòäåëüíûõ êîíñòèòóöèîííûõ èíñòèòóòîâ, íî è â îïðåäåëåíèè ýôôåêòèâíî äåéñòâóþùåé ñèñòåìû  ïðîòèâîâåñîâ è ñäåðæåê, îáåñïå÷èâàþùèõ ïîñëåäîâàòåëüíîñòü, ñîâìåñòèìîñòü  è ïîëíîòó ðåàëèçàöèè ïåðå÷èñëåííûõ íàìè êðèòåðèåâ îãðàíè÷åíèÿ ïðàâ è ñâîáîä. 

Ðåçóëüòàòû îáñóæäåíèÿ äàííîé ïðîáëåìàòèêè, ïóáëèêóåìîé â Àëüìàíàõå 2003 ãîäà, à òàêæå ïðåäóñìîòðåííîé íà óðîâíå Êîíôåðåíöèè åâðîïåéñêèõ êîíñòèòóöèîííûõ ñóäîâ, äàäóò âîçìîæíîñòü âûðàáîòàòü åäèíóþ ñèñòåìó êðèòåðèåâ îöåíêè îãðàíè÷åíèé ïðàâ ÷åëîâåêà íå òîëüêî â ïðàêòèêå êîíñòèòóöèîííîãî ïðàâîñóäèÿ, íî è â øèðîêîé ïðàâîïðèìåíèòåëüíîé è çàêîíîòâîð÷åñêîé ïðàêòèêå.  

*    *    *

Ó÷àñòíèêîâ Êîíôåðåíöèè ïðèíÿë Ïðåçèäåíò Ðåñïóáëèêè Àðìåíèÿ Ðîáåðò Êî÷àðÿí, à òàêæå áûëà îðãàíèçîâàíà âñòðå÷à â Íàöèîíàëüíîì Ñîáðàíèè Ðåñïóáëèêè Àðìåíèÿ.

Íà Êîíôåðåíöèè ñ ïðèâåòñòâåííûì ñëîâîì âûñòóïèë Ïðåäñåäàòåëü Íàöèîíàëüíîãî Ñîáðàíèÿ Ðåñïóáëèêè Àðìåíèÿ Àðòóð Áàãäàñàðÿí. Ïîä÷åðêèâàÿ àêòóàëüíîñòü òåìû Êîíôåðåíöèè íå òîëüêî â ïðàêòèêå ïðàâîñóäèÿ, íî è äëÿ çàêîíîäàòåëüíîé äåÿòåëüíîñòè, Àðòóð Áàãäàñàðÿí ïîæåëàë Êîíôåðåíöèè ïëîäîòâîðíîé ðàáîòû.

Ó÷àñòíèêè Êîíôåðåíöèè ïîñåòèëè Ïåðâîïðåñòîëüíûé Ñâÿòîé Ý÷ìèàäçèí.

Èõ ïðèíÿë Êàòîëèêîñ Âñåõ Àðìÿí Ãàðåãèí II.

THE  PIVOTAL  QUESTION OF THE 

CONSTITUTIONAL  LAW IS ON THE AGENDA

GAGIK HARUTYUNYAN  

 the President of the Constitutional Court of the Republic of Armenia, 

Doctor of Law, Professor
The Venice Commission, the Conference of the Constitutional Courts of the states of new democracy and the Constitutional Court of the Republic of Armenia held the International Conference on the problems of limitation of human rights and the practice of constitutional courts in this issue, which took place on October 2 - 5 2003 in Yerevan. The experts of the Venice Commission, the representatives of constitutional courts from 17 countries have mostly focused their attention on the following questions;

1. modern tendencies of development of the constitutionalism and the constitutional bases of limitation of human rights;

2. constitutional requirements on limitation of human rights on the basis of law;

3. international legal base of restrictions of human rights;

4. legal positions of the European Court on Human Rights regarding the limitation of separate rights and freedoms of different countries; 

5. the experience of constitutional justice for assessment of restriction  of human rights;

6. “conflicting rights”” the mechanism of mutual agreement of interests;

7. assessment  of law - implementing in practice  the necessity  of constitutional  and legislative changes with the view of strengthening the guarantees of human rights protection;

8. features and frameworks of human rights restrictions in extreme conditions and others.

There is no need to speak about the details of rather active and useful discussion, and also to analyze the submitted approaches in the reports and messages, as all the reports and messages will be published in the special issue of the international Almanac. I would like to distinguish only some aspects of the given issue that are, in my opinion, of great importance for the effective realization of the human rights in the constitutional justice. First of all, it concerns the system of criteria for assessment of the human rights restrictions, the main constitutional principles and constitutionally established frameworks of these limitations - not only in the conditions of dynamic development of a society, but also in the cases of the extreme situation.

The guarantee of the supremacy of the Constitution, consistent realization of the basic principles of a rule of law state in the public practice, first of all, suppose the existence of constitutionally established and reliably realized guarantees of the protection of human rights. As a rule, the constitutional courts in each decision, first of all, answer the questions; how much are the human rights and freedoms protected and how much are taken into account the requirements of the concrete constitutional provisions and principles of international law?

Elaborating own legal position, the constitutional courts always collide with the necessity of definition of precise criterions for assessment of the human rights restrictions in a democratic society, and the thorough discussion of given question, in my opinion, is more actual from the position of the theory and practice of the constitutional justice.

It is doubtless, that in the conditions of the intensive deepening of international integration and legal globalization, the system of the constitutional control of each country, in its turn, should correspond to the definite general criterions. Revealing of laters, scientific analysis and formation of the system of constitutional control of continuous functioning in the field of protection of human rights and fundamental freedoms are of urgent necessity. It is not accidental, that all reporters of the Yerevan conference, have emphasized the urgency and importance of the given question. Moreover, the XIII Preparatory Conference of the constitutional courts of the European countries,  (October 16-17, Cyprus) after long discussions chose this theme as the most actual for the consideration in the Congress scheduled for 2005. It is obvious, that all-round consideration of the given problem at a level of the Conference of the European constitutional courts on the basis of submitted national reports, the summary of the rich practical experience, the revealing new reals and requirements of the system of the European constitutional values, are of great importance for the further development of the constitutional control.

The tendencies of development of modern constitutionalism convincingly show that at the constitutional level, it is necessary to establish  that:

1) fundamental human and citizens’ rights are directly acting rights, which define the sense, contents and application of the laws, the activity of legislative and executive powers, local self - government and are provided by justice;

2) the fundamental rights can be restricted only within  the frameworks established by the Constitution, norms of international law and on the basis of the law;

3) the restrictions should be proportional, proceeded from the principles and contents of the system of values of the democratic – rule of law state;  

4) the limitations should not distort the essence of the concrete rights, limit or prevent the realization of the fundamental rights;

5) it is necessary to guarantee human rights protection by the Constitution, including fixing in the Constitutions the human rights on the constitutional justice.

In turn, the main criterion for the assessment of the constitutional guarantees of human rights protection is the constitutional establishment of the principle of the supremacy of law. Together with it, the constitutional fixing of real mechanisms of realization of the principle has also decisive significance.

We are deeply convinced that the constitutional justice requires certain climate of the constitutional democracy. And it is possible, when Constitution is based on the principles of democratcy and rule of law state and contains necessary and sufficient mechanisms under constitutional self-defense. The role of the constitutional justice comprises  effective realization of these mechanisms at interpretation, disclosing the legal contents of the constitutional norms and principles.

The system approach to the given problem needs, first of all, the precise constitutional definition of totality of those rights and freedoms, which are not subject to restriction, and also those, the frameworks of restrictions of which are determined by the Constitution or the norms of international law. The organic combination of the approaches of national legal systems and European law is also necessary.

The questions regarding the restriction of the human rights in extreme situations also need tho rough discussion and special approach. The problem is not only in the establishment of mechanisms of functioning and functional powers of separate constitutional institutes, but also in the definition of effectively working system of checks and balances, ensuring the consistency, compatibility and completeness of realization of the mentioned criterions of restriction of the rights and freedoms.

As a result of discussion the abovementioned problem, published in the Almanac 2003, and also stipulated at the level of the Conference of the European courts, will make possible the elaboration of the unique system of criterions for the assessment of restrictions of the human rights not only in practice of the constitutional justice, but also in wide law implementing and law creating practice.

*    *    *

Mr. Robert Kocharyan, the President of the Republic of Armenia received the participants of the Conference. A meeting was also organized in the National Assembly of the Republic of Armenia.

Mr. Arthur Baghdassaryan, the President of the National Assembly made a greeting speech at the Conference. Attaching great importance and urgency of the theme not only for the practice of justice, but also for law creating activity, he wished productive work to the Conference.  

The participants of the Conference visited to the Mother See of Holy Echmiadzin and were received by Garegin B, the Catholicos of all Armenians. 

