BASIC CRITERIONS IN TURKISH

 CONSTITUTIONAL JURISDICTION REGARDING

 THE RESTRICTION OF HUMAN RIGHTS*

I. GENERAL METHODS RESTRICTING THE 

FUNDAMENTAL RIGHTS

Generally, two kinds of methods are implemented in Turkish Constitutions regarding the restriction of fundamental rights. According to this, it is prescribed that restrictions concerning the fundamental rights are set forth the Constitution or they are executed by means of laws in the framework of certain principles stated in the Constitution. 

In case there exists directly in the Constitution a restriction regarding a fundamental right, Legislative body is not authorized to make a different regulation. Legislative body is obliged to act in accordance with the restriction stated in the Constitution. Such a regulation technique generally exists in multi-articled Constitutions that include detailed regulations.

The second method used in the restriction of fundamental rights grants appreciation competence to the Legislative body concerning the restriction to be made within the framework of certain principles. Such a restriction method is implemented mainly in three ways. In the first way, called as law record, the fundamental right could be restricted, but grounds for restriction are not determined. The second restriction method, called as quality law record, clearly observes the grounds (public interest, public order etc.) for restricting the fundamental right. The third way does not include any kind of regulation regarding the restriction of fundamental rights. 

The restriction method based on quality law record indicates that grounds for restriction shall be stated in a general article applicable for all fundamental rights or in separate articles for each fundamental right.

In the framework of the general explanation above, we can briefly discuss the Constitutional regulations for regular periods and state of emergency from the point of firstly the restriction methods and secondly the principles to be followed in the restriction. 

II. REGIME ON RESTRICTION OF FUNDAMENTAL RIGHTS

 ACCORDING TO THE 1982 CONSTITUTION 

OF THE REPUBLIC OF TURKEY
A.
Restriction Regime in Regular Administration Period

1. Gradual Restriction System  

Article 13 of the 1982 Constitution, which is still in effect, titled as restriction of fundamental rights, includes the following provision:

“(1) Fundamental rights and freedoms may be restricted by law, in conformity with the letter and spirit of the Constitution, with the aim of safeguarding the indivisible integrity of the state with its territory and nation, national sovereignty, the Republic, national security, public order, general peace, the public interest, public morals and public health, and also for specific reasons set forth in the relevant articles of the Constitution. (2) General and specific grounds for restrictions of fundamental rights and freedoms shall not conflict with the requirements of the democratic order of society and shall not be imposed for any purpose other than those for which they are prescribed. (3) The general grounds for restriction set forth in this article shall apply for all fundamental and freedoms.”

Besides this general article, which includes nine separate grounds for restrictions applicable for all fundamental rights, there have been restriction grounds different from or parallel to those in specific articles concerning the fundamental rights. Within the period in which this article is in effect, the legislative body, regarding the restriction of fundamental rights, could base on the general grounds or grounds stated in specific articles executing the fundamental rights. 

Provisions on the restriction of fundamental rights being the first, significant amendments were made in the Constitution in October 2001; and in this connection, Article 13 concerned regulating the restriction of fundamental rights was amended as follows: 

“Fundamental rights and freedoms may be restricted only by law and in conformity with the reasons mentioned in the relevant articles of the Constitution without infringing upon their essence. These restrictions shall not be in conflict with the letter and spirit of the Constitution and the requirements of the democratic order of the society and the secular Republic and the principle of proportionality.”

Owing to this amendment, the general restriction grounds on which the legislative body could base, are removed, and it is accepted that the fundamental rights could only be restricted on the grounds stated in their own articles. This is a gradual restriction system, which applies on the restriction of fundamental rights and freedoms. In this system, fundamental rights could partially be restricted in accordance with the simple law record and partially in accordance with the quality law record; and the fundamental rights, which do not include any restriction ground, could not be subject to any restriction. Within the general context of Article 13, we could state the basic principles of Constitution related to the restriction of fundamental rights. 

2. Restriction methods and principles  

a) Fundamental rights may be restricted only by law. 

According to Article 13 of the Constitution, fundamental rights and freedoms may be restricted only by law. Law refers to the general, abstract and continuous legal rules put into effect in compliance with certain procedures by the Turkish Grand National Assembly that is authorized by the Constitution. It is impossible to restrict fundamental rights and freedoms by some regulating quality legal rules other than Laws such as regulations and circulars. According to Article 91 of the Constitution, the fundamental rights and duties cannot be regulated by decrees having the force of law executed by the Council of Ministers to be empowered by the National assembly, except during periods of martial law and states of emergency. 

b) Fundamental rights may be restricted only on the grounds set forth in the relevant Articles therein.
With amendment made in Article 13 in 2001, fundamental rights and freedoms may be restricted only by law and in conformity with the reasons mentioned in the relevant articles of the Constitution. With this system, the legislative body could not base on general restriction grounds in terms of the restriction of fundamental rights.  The result arising from such a regulation, which has brought out a gradual system in the restriction of fundamental rights, may be outlined as follows:

i. Some fundamental rights are made subject to simple law record restriction.
Within the frame of simple law record restriction method, National assembly is empowered by the Constitution in terns of the restriction of a fundamental right; however, it does not define the grounds for restriction. Right to rest and leisure (Constitution Article 50) and right to petition (Const. Art. 62) may constitute an example for the fundamental rights subject to such restriction method. A restriction regime in compliance with all rights and freedoms and subject to simple law record is prescribed under Article 121 and 122 that regulate administration procedures in a state of emergency, martial law, mobilization and state of war. This sort of restriction method does not define restriction grounds in the Constitution; however has left it to the competence of the legislative body. It should be noted that in terms of method, restrictions are obliged to be regulated by law.

ii. Some fundamental rights are made subject to quality law record restriction.
In this restriction system, the grounds for restriction are set forth in the articles of the Constitution relevant to the fundamental right. Such fundamental rights may be restricted only by those grounds concerned. For instance, according to Article 23 of the Constitution regulating the right to residence and movement, freedom of residence may be restricted by law for the purpose of preventing offences, promoting social and economic development, ensuring sound and orderly urban growth, and protecting public property; freedom of movement may be restricted by law for the purpose of investigation and prosecution of an offence, and prevention of offences. According to Article 35 regulating the right to property and inheritance, these rights may be restricted by law only in view of public interest.

iii. Some fundamental rights are not made subject to any restriction.
There are no restriction grounds for some fundamental rights regulated in the Constitution, and legislative body is not authorized to restrict those rights, either. For instance, no regulation in terms of restricting the rights is made in Article 36 regulating the right to litigation either as plaintiff or defendant and in Article 48 regulating the right to work. Therefore, it is impossible to restrict such rights by the legislative body.

c) Some fundamental rights are restricted directly by the Constitution itself without leaving them to the competence of the Legislative body.      

For instance, right to vote is constitutionally restricted in Article 67 of the Constitution which sets forth that privates and corporals serving in the armed services, students in military schools, and convicts in penal execution excluding those convicted of negligent offences cannot vote. Right to litigation and defense is constitutionally restricted in Article 125 of the Constitution which sets forth that the acts of the President of the Republic in his own competence, and the decisions of the Supreme Military Council are outside the scope of judicial review. The difference between such restrictions (prohibitions) prescribed in the Constitution text itself and the restrictions mentioned above is that the legislative body does not have an appreciation competence in making different regulations on such kind of issues. Namely, legislative body is obliged to bring regulations and restrictions in accordance with the Constitutional limits.  

3. Principles, which the Legislative body is obliged to consider in restriction 

The appreciation competence granted to the legislative body in the restriction of fundamental rights is not a limitless right. Article 13 of the Constitution stated above comprises some basic principles with which the legislative body is obliged to conform while using its appreciation competence relevant to the matter concerned. The legislative body could restrict fundamental rights and freedoms only in the framework of these principles concerned. Those principles prescribed in the Article are as follows:

· Fundamental rights and freedoms shall not be restricted with infringing upon their essence.

· Restriction shall be in conformity with the letter and spirit of the Constitution.

· Restriction shall not conflict with the requirements of democratic order of society and secular Republic.

· Restriction shall be made in compliance with the principle of proportionality. 

The concerning principles, which constitute the limits of the appreciation competence of the legislative body in other words, the principles which identify the limits of the competence of restriction may be explained as follows.

a) Fundamental rights and freedoms shall not be restricted with infringing upon their essence.
The prohibition of restriction of fundamental rights and freedoms without infringing upon their essence constitutes one of the basic criteria considered in the restriction of fundamental rights in Turkish Constitutional Jurisdiction since 1961 Constitution. Prohibition of infringing upon the essence of a fundamental right means the necessity of the application of the fundamental right even after it is restricted. Turkish Constitutional Court, with its decisions up to now, has developed some basic criterions relevant to the prohibition of infringing upon the essence. According to these criterions;

The restrictions which;

· hinder the use of the fundamental right according to its aim,

· record the fundamental right such that the fundamental right could be used in no way,

· clearly prohibit or aggravate the use of the fundamental right,

· are formed with expressions open to interpretation,

· annul the effect of the fundamental right,

· carry preventive or hindering characteristics leading to non-benefiting from the fundamental right

· shall be contrary to the Constitution.

b) Restriction shall be in conformity with the letter and spirit of the Constitution.
A restriction in compliance with the letter and spirit of the Constitution indicates the necessity to consider wholly the letter and basic meaning of the Constitution in the restriction of a fundamental right, not the relevant Article of the Constitution regulating the restriction of the fundamental rights or the Article regulating the fundamental right. For instance, Article 15 of the Constitution sets forth the rule that the individual’s right to life, and the integrity of his or her material and spiritual entity shall be inviolable except where death occurs through lawful act of warfare and execution of death sentences; no one may be compelled to reveal his or her religion, conscience, thought or opinion, nor be accused on account of them; offences and penalties may not be made retroactive, nor may anyone be held guilty until so proven by a court judgment. Additionally, Article 28 sets forth that the press is free, and shall not be censored. Other similar security provisions exist with regard to the fundamental rights. Therefore, the legislative body shall consider such security provisions, which exist within the whole Constitution.

c) Restriction shall not conflict with the requirements of democratic order of society and secular Republic.
With regard to the principle to be considered in the restriction of fundamental rights, Constitutional Court points out that classical democracy is the most appropriate regime, which secures the fundamental rights and freedoms within the largest scope; and accepts that fundamental rights and freedoms may be restricted exceptionally and necessarily for the continuity of the democratic order; that the restrictions shall not be executed with methods peculiar to the democratic regime and shall not violate the use of a particular freedom. Constitutional Court considers the prohibition of infringing upon the essence of the right within the necessities of a democratic society and points out in its decisions that a restriction, which may violate the essence of a right, is contrary to the necessities of a democratic society.

d) Restriction shall be made in compliance with the principle of proportionality.
Proportionality is considered to be a superior notion as it is a principle with which the legislative body should conform in the restriction of fundamental rights. According to this, principle of proportionality consists of three sub-principles such that the means to be applied in the restriction of the fundamental right shall be convenient, restriction means shall be necessary in terms of the aim of restriction and there shall exist a balanced proportion between the aim and means of restriction.  Mostly the principle of balanced proportionality, a sub-factor of the principle of proportionality, is taken into consideration in the decisions of the Constitutional Court. In the practice of the Court, absence of a reasonable and acceptable balance between the aim and means of restriction could constitute a ground for the annulment of the relevant law.

Restriction Regime in State of Emergency

The explanations made above regarding the restriction of fundamental rights are related to the principles and facts valid in regular administrative periods. Specific regulations are prescribed in the Constitution with regard to the restriction of fundamental rights in state of emergency such as martial law and state of war. Principles and procedures with regard to the restriction of fundamental rights and freedoms in times of war, mobilization, martial law or state of emergency are set forth in Article 15, 121 and 122 of the Constitution. Article 15 of the Constitution titled as “Suspension of the exercise of fundamental rights and freedoms” is as follows: 

“In times of war, mobilization, martial law, or state of emergency, the exercise of fundamental rights and freedoms can be partially or entirely suspended, or measures may be taken, to the extent required by the exigencies of the situation, which derogate the guarantees embodied in the Constitution, provided that obligations under international law are not violated.
Even under the circumstances indicated in the first paragraph, the individual’s right to life, and the integrity of his or her material and spiritual entity shall be inviolable except where death occurs through lawful act of warfare and execution of death sentences; no one may be compelled to reveal his or her religion, conscience, thought or opinion, nor be accused on account of them; offences and penalties may not be made retroactive, nor may anyone be held guilty until so proven by a court judgment.”
Article 121/2 of the Constitution titled as “Rules relating to the states of emergency” includes the following provision:

“The financial, material and labor obligations which are to be imposed on citizens in the event of the declaration of state of emergency under Article 119 and, applicable according to the nature of each kind of state of emergency, the procedure as to how fundamental rights and freedoms shall be restricted or suspended in line with the principles of Article 15, how and by what means the measures necessitated by the situation shall be taken, what sort of powers shall be conferred on public servants, what kind of changes shall be made in the status of officials, and the procedure governing emergency rule, shall be regulated by the Law on State of Emergency.”

Article 122/5 of the Constitution titled as “Martial Law, Mobilization and State of War” includes the following provision:

“In the event of martial law, mobilization and state of war, the provisions to be applied and conduct of affairs, relations with the administration, the manner in which freedoms are to be restricted or suspended and the obligations to be imposed on citizens in a state of war or in the event of emergence of a situation necessitating war, shall be regulated by law.”
Though it is prohibited that the fundamental rights and duties can be regulated by decrees having the force of law in times of regular administration, this limitation shall not be valid in times of martial law and states of emergency according to Article 91 of the Constitution. 

As obvious, restriction of fundamental rights is made subject to a very different regime during the states of emergency such as state of war or martial law compared with regular periods. This limitation regime prescribed for states of emergency may be noted as following articles:

· Practice of the restriction regime regulated in Article 15 of the Constitution requires the existence of one of these conditions: state of war, martial law, mobilization or states of emergency. 

· Obligations under international law shall not be violated in terms of the restrictions to fundamental rights and freedoms in those periods.

· Restriction shall be applied proportionally. This factor reveals that the principle of proportionality, hich is sought in the restriction of fundamental rights stated above in regular periods, is valid for the administrative methods in states of emergency. 

Restrictions made in the periods concerned shall not violate the essence of the security area of fundamental rights established in Article 15/2 of the Constitution. 

*  The material  is presented by  the  Turkish  Constitutional Court. 

* Ìàòåðèàë ïðåäîñòàâëåí Êîíñòèòóöèîííûì Ñóäîì Òóðöèè.

ÐÅÇÞÌÅ*

Ïî Êîíñòèòóöèè Òóðöèè â ñâÿçè ñ îãðàíè÷åíèåì îñíîâíûõ ïðàâ è ñâîáîä ïðèìåíÿþòñÿ äâà îñíîâíûõ ñïîñîáà: îãðàíè÷åíèÿ îñíîâíûõ ïðàâ ïðåäóñìàòðèâàþòñÿ ëèáî Êîíñòèòóöèåé, ëèáî íà îñíîâàíèè çàêîíà - â  ïðåäåëàõ ïðèíöèïîâ, ïðåäóñìîòðåííûõ Êîíñòèòóöèåé.

Â òåõ ñëó÷àÿõ, êîãäà Êîíñòèòóöèÿ íàïðÿìóþ ïðåäóñìàòðèâàåò ïîëîæåíèÿ îá îãðàíè÷åíèÿõ îñíîâíûõ ïðàâ, çàêîíîäàòåëüíûé îðãàí íå êîìïåòåíòåí ïðèíèìàòü èíûå ïîëîæåíèÿ. Âòîðîé ìåòîä, êîòîðûé ïðèìåíÿåòñÿ ïðè îãðàíè÷åíèè îñíîâíûõ ïðàâ, äàåò øèðîêóþ êîìïåòåíöèþ çàêîíîäàòåëüíîìó îðãàíó â ñâÿçè ñ òåìè îãðàíè÷åíèÿìè, êîòîðûå äîëæíû âûïîëíÿòüñÿ â ïðåäåëàõ îïðåäåëåííûõ ïðèíöèïîâ.

Èñõîäÿ èç âûøåèçëîæåííîãî, ìîæíî ðàññìàòðèâàòü êîíñòèòóöèîííûå ïîëîæåíèÿ, ïðèìåíÿåìûå â ìèðíîå âðåìÿ è â ÷ðåçâû÷àéíûõ ñèòóàöèÿõ, ñ òî÷êè çðåíèÿ ìåòîäîâ è ïðèíöèïîâ îãðàíè÷åíèé.

Ïîëîæåíèÿ îá îãðàíè÷åíèè îñíîâíûõ ïðàâ - ïåðâûå çíà÷èìûå ïîïðàâêè Òóðåöêîé Êîíñòèòóöèè, îñóùåñòâëåííûå â îêòÿáðå 2001ã., ïî êîòîðûì ñòàòüÿ 13, êàñàþùàÿñÿ îãðàíè÷åíèé îñíîâíûõ ïðàâ, áûëà èçìåíåíà, ïîëó÷èâ ñëåäóþùåå çàêðåïëåíèå: “Îñíîâíûå ïðàâà è îáÿçàííîñòè ìîãóò áûòü îãðàíè÷åíû òîëüêî çàêîíîì è íà îñíîâàíèÿõ, îòìå÷åííûõ â ñîîòâåòñòâóþùåé ñòàòüå Êîíñòèòóöèè, áåç íàðóøåíèÿ èõ èñòèííîé ñóòè. Ýòè îãðàíè÷åíèÿ íå äîëæíû ïðîòèâîðå÷èòü äóõó è áóêâå Êîíñòèòóöèè è äåìîêðàòè÷åñêîìó óñòðîéñòâó îáùåñòâà, ïðèíöèïàì ñâåòñêîé ðåñïóáëèêè è ñîðàçìåðíîñòè””.
