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PART I

The review of the constitutinality.

For the purpose to a better understanding, I feel the need to tell you something about the review, or in other term, the control of the constitutionality of the formal law in the Greek legal order, such as: how this review is being made, i.e. the substance of the control, which the competent courts are to pronounce the defect of the content of a statute and finally, which is the specific role of the Greek Supreme Administrative Court. 

A law is valid right from the time of its promulgation and publication in the official state newspaper. Enacting laws, the Parliament and the Head or the State ( President of Democracy) have already exerted their inner and external review on the law. Courts do not intervene at that time for no kind of any control, but only after the aforementioned promulgation of the law should this control be exerted by the competent courts, and this is going to concern only the matter whether the above is compatible with the Constitution. The courts cannot review the drafts of law, nor pronounce the annulation of a provision of a law, because these all belong to the area of other functions of the State. 

Constitution as the basic law of a State, prevails against common laws. Pursuant to the article 93 para. 4 of the Greek Constitution (two revisions in the years 1986 and 2001), the judiciary is directly empowered not to apply any laws, the content of which is contrary to the Constitution. This provision guarantees the independence of the justice and at the same time ensures that all courts, of all levels and of all branches, are competent to proceed to the attestation of the constitutionality of the laws (“diffuse control””), because in Greece, as already known, does not exist a Constitutional Court and, in consequence, the above mentioned control does not fall in the competence of a specific court of justice, as it does in other countries. The said attestation that may be carried out by any court, of any instance, does not exclude the possibility of it being brought for a second time before the court of a higher instance, even if there are precedents of a supreme court, pertaining to the same matter. Other characteristics of the review: the control concerns the concrete provision, which is necessary for the solution of the concrete case. This provision cannot be canceled, it remains valid, simply is not applicated in the concrete case. The judge proceeds to that control “ex officio”” or on the request of the litigant. At any way, the control is incident in the frame of the whole trial and does not consist a part of the decision. Exception to the above and conciderable protection against the unconstitutional laws is provided by the Constitution (art. 100, para 4) with regard to the Special Highest Court. Within the jurisdiction of this court, falls the resolution of contestations about the constitutionality of a law whenever there exist opposing opinions between the existing three supreme courts. However, this Special Highest Court has the power to invalid a provision of law when declared unconstitutional, a power that other courts do not possess. 

The Council of the State (Greek name: Symvoulion Epikratias) is the supreme administrative court, on the top of the inferior courts of administrative jurisdiction of both instances, first and second. The other two high courts are: the Supreme Court, for civil and penal cases and the Supreme Court for accounts and pensionary problems of public sector employees. According to the art. 95 of the Constitution, the Supreme Administrative Court is competent to judge disputes concerning public law, that is, disputes pertaining to the function of public services etc., with relation to citizens. Said disputes arise basically from the exercise of public power by the state, which is expressed by administrative acts. Such cases are, among others, and these which arise from the exerting or from the violation of human rights. The Supreme Administrative Court pertains the case upon petition by the citizen or even by the State. Because of the special place that this supreme court possesses on the Greek constitutional order, having the possibility to invalid an act if this act is illegal, contrary to an unconstitutional law or to the Constitution itself, an abundant jurisprudence is formed, related to the human rights, about their protection and their limitations as well. 

PART II

The Greek Constitution 

The Greek Constitution of 1975, being in force after the second revision of 2001, includes provisions pertaining to human and social rights, especially in articles 4-25, as well as in other various provisions. 

Said provisions refer to: 

(a) Particularly Personal Rights, i.e. the protection of freedom against the State and as a protected good, various sectors of private life. Such rights are -among others -the free development of the personality (article 5), the personal security (article 6), the domicile asylum (article 7), the freedom of syndicalism (article 23 ), the freedom of religion (article 13), the confidentiality of correspondence (article 19), the right of real estate property (article 17), etc. The aforementioned rights are defined as the prohibition of interference, the declaration of freedom, or as the protection of goods by the State. 

(b) Social Rights, i.e. civic claims for various services to be rendered by the State, i.e.: The right of education (article 6), of work (article 22), of social welfare ( article 21 ). Similar social rights are the obligation of the State to ensure the protection of the family (article 21), to ensure the social insurance of the workers (article 22), or to protect the natural and cultural environment (article 24). Furthermore, the right of equality may also be considered as such a right (article 4). The right of judicial protection and of precedent hearing (article 20), the right of petition (article 10 and 69), the right to apply for the annulment of acts of the public administration (article 95), as well as of the legitimate judge (article 8), may also be considered as relative rights. 

(c) Political Rights, i.e. the right to elect (article 51 ), or being elected ( article 55), to be appointed as public employee ( article 4), etc. 

The Constitution includes various obligations of the citizens as well, i.e.: the respect towards the State and its laws (article 120, para. 2), the right and at the same time the obligation to resist against anyone attempting to abolish the Constitution (article 120, par. 4), the obligation of taxation (article 4, para 5), of social and national solidarity (article 25, para 4), of military service (article 4, para 6), or of rendering personal services ( article 22, para 3). 

Limitations of human rights may either be enforced by the Constitution itself, or by virtue of the Law, established under the authorization of the Constitution. Usually, limitations are established in the articles which assure each right. Thus, said limitations refer to good morals, public order, public security , general interest, the national interest, etc. 

When the Constitution establishes a human right, it usually includes the term that a law will be issued, defining the span of the right. The courts control whether the law remains within the limits of the constitutional provisions and more specifically, whether it prejudices the core of each right. When the Constitution establishes a civil right, reserving all rights in favour of the law, it means the essential law as well, i.e. the normative acts of the public administration, the presidential decree, ministerial decision, police order etc., under the condition of the existence of a special legislative authorization. The public administration limits the human rights in concreto, by taking individual measures, pursuant to law, or the normative act. 

The Constitution prohibits (article 25, para 3) the improper exercise of the civil and social rights. It does not define its contents, but it occurs when the idea of the Constitution is violated. The penalty for such an abuse, is that the specific behavior does not allow the individual to invoke the protection of the human right. 

The human rights are under the guarantee of the State and all public servants are obliged to ensure their normal and effective exercise. Any kind of limitations, should either be imposed by the Constitution, or by its authorization by law and should respect the principle of proportionality (article 25, para I, revised). Thus, the human rights bind the legislator, the public administration and the justice. The public administration and the courts are committed even if no law imposed by the Constitution has been established. To that effect, the constitutional provisions pertaining to human rights are to be applied immediately. 

The normative act of the public administration which is contrary to the human rights, is considered unconstitutional, is not applied and is declared null and void by the Council of State (Symvoulio Epikratias ). The individual administrative act which offends a human right, is considered voidable for the violation of law, including also the violation of the Constitution. Furthermore, any judicial decision being contrary to a human right, may be cancelled by legal remedy to a higher court of justice. 

PART III

The Jurisprudence of the Symvoulion Epikratias 

(Council of State) 

Decisions concerning the rights of individual freedom ( freedom of work, financial freedom, freedom of movement, etc.): 

All human rights may be lawfully restricted for the sake of common interest, thus creating the obligation for each and every citizen to comply with the related restrictions laid down by law (138/30 -merchants’ obligations). The law intervenes legally in order to protect the common against the abuse and excess of a right ( 617/33 -owner of a business who threatened to cease his works). By means of administrative law (58/34 displacement of individual), several restricting measures of freedom may be enacted to protect public safety, health or order. The imposition by law of the prohibition for debtors of the state to leave the country, aiming at the collection of public revenue (2313/76, 4674/98), is permissible. The obligation imposed on various enterprises to employ veteran warriors, or members of their families compulsorily, does not constitute a restraint of the freedom of work (614,762/63). 

The requisition of services of employees in the public means of transportation, for the protection of higher values, or more general public interests (1575/66), or even to face emergent needs of the society, is permitted (2960/83). The obligation of an athlete to remain in his team for the sake of the sports regularity, constituting the goal of public interest, is also permitted (2944/80). 

Concerning real estate agents, the prohibition to maintain numerous professional premises within the same district in order to serve important public interest, is not justifiable (1422/93). The granting of the exclusive exploitation of air transportations to a company or to an individual, aiming at the protection or promotion of general common wealth, is lawful (690/57). The legislative intervention in the financial freedom for regulatory purposes, can not lead to its indirect abolition (2193/82). 

Decisions pertaining to corporal freedom, labor agreements and to the right to go on strike: In order to restitute the legal order of the administration of a corporation, the law may declare said administration of the corporation as forfeited and nominate a new one for the holding of elections (576/64). An exclusive wage regulation concerning employees of the private sector may be imposed by law and not by means of a collective labor agreement, if so dictated by reasons of general social welfare in conjunction with the operation of the national economy (2426/63). Public servants may legally go on strike, but are not however entitled to pays during the period of strike (1491/77, 2135/8). The accident which occurred to a striker during a strike (being struck), constitutes a work accident (3280/92). 

Decisions pertaining to the so-called intellectual freedoms (freedom of religion, public servants’ freedom of expression, of education, of broadcasting through press, radio and television): The public administration lawfully proceeds to the affixation of seal on the imported prints and books of religious sects, as the proselytism is prohibited by the Constitution (1661/47). General measures regarding the property of individuals of other religions are legally taken into consideration by law, if deemed necessary by the public interest (906/48). The public administration lawfully denies to grant permission for an establishment for praise, in case the number of adherents is considerably small (2036/88). The law may duly modify regulations of sacred canons (removal of a metropolitan bishop), if said regulations pertain to public administration matters (3178/76). 

From the right of religious freedom, no positive right of an individual arises to claim the optional inscription of his religion on his identity card, as the optional inscription itself, is contrary to the Constitution (2284/01}. Restrictions imposed on public servants pertaining to the right of expressing their political, religious, etc. beliefs, may be amended by law, provided, such restrictions do not abolish the aforementioned right (2209/77 -reading of newspapers off duty, associating with individuals of certain ideological and political beliefs}. The verbalization of expressions by public servants in a fierce tone, with a contentious intent, in explicit irony, or with the use of insulting characterizations, is censurable (57/80,31/86,1375/87}. 

The public servant is obliged to exercise a modest criticism of the administrative authority during his syndicate activities (1376/57). The government intervenes legally in the matter of total surface of the newspapers, so as to ensure equal terms and conditions, regarding the publication of any newspaper (189/64). No legislative intervention may exist in the definition of the selling price of a newspaper by its publisher (902/81 ). With reference to private education, the law may place some rules pertaining to the right of citizens to found schools, except for universities (1916/80), provided this is effected for the wider social welfare (715/85). As far as universities are concerned, the law may repeal or establish new seats, or even repeal the extra, unsalaried professors, without prejudicing the self administration of the University, as this is a matter of organization. (1288/54). 

The determination of the number of students entering the University each year, as well as the grading system applied for the entering exams, lies within the initiative of the government and does not in any case prejudice the administration of the University (341/63). The allocation of a student into another section, or the object alteration of his scientific occupation are prohibited, unless otherwise imposed by reasons of public interest (906/95). With reference to the radio and television, the government may retain its monopoly, but may however grant the aforementioned right to private citizens ( 5040/87). The broadcasting time of a political programme of a party may change pursuant to specific reasons of each case (2434/84). Furthermore, the broadcasting of gallop polls for a short period of time before the elections, may also be forbidden (4335/96). 

Decisions pertaining to the right of real estate property: 

Pursuant to special authorization, the law or the public administration may impose restrictions on property to the benefit of the wider national interest, provided they are imperative and do not annihilate the right of property itself (3521/92}. Restrictions relating to the use of property, imposed to overcome a temporary situation, the recovery from which is to the benefit of public interest, are considered legitimate (21/34 }. Restrictions aiming at the protection of the natural environment are also regarded as legal ( 695/86}. 

The imposition of forced expropriation is considered legitimate, provided the purpose of the public work is defined (1847/61), or provided the specific property is the most suitable (1023/49) and full compensation is paid by the civil courts (1746/62). Requisition of a property for military purposes may take place, prior to its forced expropriation, in order to overcome an immediate need, an emergency or temporary state of need ( 1677/80, 1329/82). The requisition of means of transportation, imposed in order to face an imperative social need which threatens to disturb the financial and social life of the country seriously, may also be considered legal (958/78). The requisition of a property is also justified, in order to house a public office which lost its shelter during an earthquake (1063/98). 

PART IV

Conclusions 

The jurisprudence of the Council of State (Symvoulion Epikratias ) justifies the imposition of restrictions on human rights, enforced by law or the public administration, by invoking various reasons, such as the public interest, the public security , the wider social interest and welfare, the interest of the national economy, etc. Furthermore, said limitations are justified by interpreting the provision of the essential law, in relation to the range of protection of the right. Thus, it completes and defines the limitations, as well as the restrictions imposed by the Constitution itself and the law. 

It is imperative to refer to the European Convention of Human Rights, which was created by the Council of Europe. It was ratified by Greece under legislative decree 53/74, along with the relevant protocols. The jurisdiction of the European Court of Justice has been recognized as compulsory, along with the competence of the European Committee. 

The protection of human rights by the Greek Constitution is usually wider than the one provided by the aforementioned European Convention of Human Rights. Notwithstanding the above, it is always of great importance whether a human right, or one of its aspects is assured by the Constitution, or by the above international agreement. 

During the last years, the appeal of litigants before the Council of State (Symvoulio Epikratias ), as well as the other courts, is very frequent. 

ÐÅÇÞÌÅ

Äîêëàä ïîñâÿùåí ñóäåáíîé ïðàêòèêå Âåðõîâíîãî Àäìèíèñòðàòèâíîãî Ñóäà Ãðåöèè îòíîñèòåëüíî âîïðîñîâ çàùèòû è îãðàíè÷åíèÿ ïðàâ ÷åëîâåêà. Ïðåäñòàâëåíû îñíîâíûå îñîáåííîñòè ñóäåáíîé ñèñòåìû Ãðå÷åñêîé Ðåñïóáëèêè è ðîëü Ãîñóäàðñòâåííîãî Ñîâåòà (Âåðõîâíîãî Àäìèíèñòðàòèâíîãî Ñóäà)â íåé.

Â ðàêóðñå èçìåíåíèé, âíåñåííûõ â 2001ã. â  Êîíñòèòóöèþ Ãðå÷åñêîé Ðåñïóáëèêè 1975ã., ðàññìîòðåíû åå îñíîâíûå ïîëîæåíèÿ, ðåãëàìåíòèðóþùèå ïðàâà è ñâîáîäû ÷åëîâåêà, ïîä÷åðêíóòû êîíñòèòóöèîííûå ïîëîæåíèÿ îá îãðàíè÷åíèÿõ ïðàâ ÷åëîâåêà â ñîîòâåòñòâèè ñ ïðèíöèïîì ñîðàçìåðíîñòè (ñòàòüÿ 25, ÷àñòü 1 Êîíñòèòóöèè Ãðå÷åñêîé Ðåñïóáëèêè). Ïðîâåäåí àíàëèç ñóäåáíûõ ðåøåíèé po âîïðîñàì îãðàíè÷åíèÿ ïðàâ ëè÷íîñòè (ïðàâî íà òðóä, ñâîáîäà ïåðåäâèæåíèÿ è ò. ä.), êîðïîðàòèâíîé ñâîáîäû, òðóäîâûõ äîãîâîðîâ è ïðàâà íà çàáàñòîâêó, òàê íàçûâàåìûõ èíòåëëåêòóàëüíûõ ñâîáîä, à òàêæå ïðàâà ñîáñòâåííîñòè íà íåäâèæèìîå èìóùåñòâî. 

Â çàêëþ÷åíèå îòìå÷åíî, ÷òî îáúåì ïðàâ, çàùèùàåìûõ Êîíñòèòóöèåé Ãðå÷åñêîé Ðåñïóáëèêè, íàìíîãî øèðå îáúåìà ïðàâ, çàêðåïëåííûõ â Åâðîïåéñêîé êîíâåíöèè î çàùèòå ïðàâ ÷åëîâåêà è îñíîâíûõ ñâîáîä.    

