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I. Introduction
Probably all constitutional courts deal with norm control proceedings, i.e. proceedings that involve the review of the compatibility of laws and other statutes with the Constitution. In this context, it is the constitutional court’s task to put the legislative power’s commitment to the Constitution into effect. Here, problems can arise that concern the enforcement of constitutional court decisions.

In the following contribution, I would like to address some of these problems from the perspective, and the experience, of the Federal Constitutional Court. The guiding question that I will follow in this context is: How does the constitutional court ensure, vis-à-vis the legislative bodies, that the legal system of a state is in lasting accord with the Constitution? In the following, I will take the legal situation in Germany and the jurisprudence of the Federal Constitutional Court as my points of reference. However, the subject that I am treating is of so general a nature that most aspects can easily be applied to the legal systems of other states.

II. The “classical” alternative: Compatibility with the Constitution or nullity of the law
Initially, only two alternatives were open to the Federal Constitutional Court for the dictum in proceedings that involve the review of statutes: either the declaration that the statute reviewed is compatible with the Constitution or the statement that the statute infringes the Constitution and is therefore null and void. Declaration of compatibility or declaration of nullity – this is actually a very clear and self - evident alternative. However, some quite difficult questions are hidden even beneath these alternatives that at first sight seem to be very simple.

1. Declaration of compatibility and interpretation in conformity with the Constitution
First of all, I would like to point out that the principle of interpretation in conformity with the Constitution (verfassungskonforme Auslegung) has acquired eminent importance when it comes to reviewing whether a statute is compatible with the Constitution. Pursuant to the Federal Constitutional Court’s case - law, the precept of interpretation in conformity with the Constitution requires that „out of several possible interpretations of a statute, some of which lead to the result that the statute is unconstitutional while others show that it is in conformity with the Constitution, an interpretation which is in accord with the Basic Law”, i.e. with the “Constitution” is to be preferred”1. If this applies to a case, the reviewed statute is declared compatible with the Constitution provided that the interpretation in conformity with the Constitution that results from the decision is followed. Such interpretation is binding upon all constitutional bodies, courts and public authorities (Section 31, subsection 1 of the Federal Constitutional Court Act [Bundesverfassungsgerichtsgesetz]).

The principle of interpretation in conformity with the Constitution has the positive effect that it decreases the number of laws that are declared unconstitutional. As compared to the declaration of nullity of a law, the interpretation in conformity with the Constitution is, in principle, the more gentle approach vis-à-vis the legislature because it means that the legislature does not have to enact a new regulation. Nevertheless, caution is advisable in this context2. The constitutional court may not, by way of an interpretation in conformity with the Constitution, impose upon the legislature a regulation that the legislature never intended to exist in this form. However, the principle of interpretation in conformity with the Constitution must also not become a general repair tool with which the Federal Constitutional Court ultimately relieves the legislature from its responsibility to enact a regulation that is constitutional in every respect. It therefore does happen occasionally that the Federal Constitutional Court declares a law null and void although, in principle, an interpretation in conformity with the Constitution would be conceivable. The Federal Constitutional Court e.g. once refused to “save”, by means of an interpretation that was in conformity with the principles of a state under the rule of law, an Act that would have made positively arbitrary and discriminating administrative practice possible from its being declared null and void. Instead, the Court consciously declared the law null and void, and thereby handed back the legal-policy decision to the legislature3.

2. Scope of the declaration of nullity
Also the second alternative for decisions, i.e. the declaration of nullity of the statute, is by no means as clear-cut as it may seem at first sight. What does nullity“ mean in the first place? German legal dogmatics traditionally part from the assumption that an unconstitutional law, is, in principle, invalid from the beginning (ex tunc). This dogmatic assumption is not a matter of course. Most other states follow a different model, the prototype of which is the Austrian regulation that was developed by Hans Kelsen. Pursuant to this regulation, the Constitutional Court annuls an unconstitutional law by way of a constitutive decision; the annulment, in principle, only becomes effective upon the pronouncement of the decision, i.e. ex nunc4.

The differences between the two approaches are not just theoretical but eminently practical, because the logical consequence of such retroactive declaration of nullity would be that all decisions that are based on the statute that is null and void have been adopted without a legal basis and have therefore been wrongfully adopted. If e.g. a tax law that has been in force for ten years were declared null and void this could concern millions of notices of assessment; the tax refunds that would result from such decision could ruin the national budget. For obvious reasons, the German legislature has sought to avoid such a far - reaching consequence. The legislature has therefore provided, in the Federal Constitutional Court Act, that new proceedings may be instituted against a final conviction that is based on a statute that was declared null and void, but that in all other respects, unappealable decisions that are based on the invalid norm shall remain unaffected (Section 79 of the Federal Constitutional Court Act). The results that are thus achieved, although in a roundabout way, are strikingly similar to the ones in Austria. Nevertheless, the essence of the idea that an unconstitutional law is in principle null and void from the beginning is not altogether unjustified because for the affected citizens, it can be unsatisfying and hard to understand if ultimately, no sanctions are imposed to violations of the Constitution in the past, and if the moment of the declaration of nullity also depends on how long it takes the Constitutional Court to hand down the corresponding proceedings. Therefore the Federal Constitutional Court sometimes reminds the legislature that it is possible to extend the required new statutory regulation, which is in conformity with the Constitution, also to cases that have already become unappealable and to facts in the past5. However, and this is always pointed out as well, the legislature is not constitutionally obliged to do so.

III. The declaration of incompatibility with the Constitution
The above - mentioned problems in connection with the legal consequences of a declaration of nullity directly lead us to another type of decision: This third type had originally not been provided by law. It was developed by the Federal Constitutional Court already at a very early stage of its activities and in 1970, the legislature incorporated it, even though only fragmentarily, into the Federal Constitutional Court Act. The essence of this type of decision consists in that the Federal Constitutional Court does not declare an unconstitutional Act null and void but only declares the incompatibility of the Act with the Constitution. Such type of dictum, i.e. the mere declaration of incompatibility with the Constitution, plays an important role in the Federal Constitutional Court’s case - law; it is almost as frequent as the declaration of nullity of an unconstitutional Act.

1. Typical circumstances of the declaration of incompatibility
The declaration of incompatibility is used most frequently in decisions in which a violation of the principle of equality before the law is at issue. I would like to illustrate this by means of an example from jurisprudence.

German labour law provides specific periods of notice that the employer must observe when terminating employment contracts. The length of the period of notice depends, inter alia, on the age of the person who is given notice to terminate and on the length of his or her employment in the company. Apart from this, the law used to differentiate between manual workers and salaried employees; in a situation that was otherwise comparable, the periods of notice were always shorter for manual workers than they were for salaried employees. The Federal Constitutional Court held that this was an unjustified discrimination of manual workers as compared to salaried employees and that this constituted an infringement of the principle of equality before the law (Article 3 subsection 1 of the Basic Law)6. A declaration of nullity of the relevant statutory regulation was, however out of the question because after such declaration, no periods of notice would have been in force at all. This would have placed manual workers in an even worse position. On the other hand, the Federal Constitutional Court itself could not ensure equal treatment between manual workers and salaried employees because there are several possibilities of doing so: the manual workers’ period of notice can be extended, the salaried employees’ period of notice can be shortened, or an altogether new model of equal periods of notice for both groups can be introduced. Which of these possibilities is chosen falls under the legislature’s competence and discretion. The Federal Constitutional Court therefore only declared that the existing legal situation was incompatible with the Constitution.

2. Transitional arrangements until the enactment of a new regulation
What is the right way to proceed in such a situation? First of all, it is certain that the legislature is obliged to immediately achieve compatibility of the legal situation with the Basic Law; I will come back in a moment to how such obligation is enforced. But what regulation is valid until a new regulation is enacted? There are no statutory provisions that prescribe a specific procedure. The Federal Constitutional Court essentially follows three approaches: 

The first approach is that from the very moment in which the Federal Constitutional Court pronounces its decision, the law that is incompatible with the Constitution may no longer be applied. The courts must stay pending proceedings in which the decision depends on the unconstitutional statute until the new regulation enters into force. The Federal Constitutional Court chose this approach e.g. in the case, which I have just described, of the periods of notice that were contrary to the principle of equality before the law7.

Pursuant to a second approach the statute that is incompatible with the Constitution can be continued to be applied for the time being. This is based on the consideration that in some situations the transitional application of an unconstitutional statute is more acceptable than a completely unregulated situation. The Federal Constitutional Court, e.g. declared an Act unconstitutional that levied taxes on property; at the same time, however, it ordered the continued application of this law in order not to jeopardise the state’s financial and budgetary planning8.

Thirdly, and finally, there are also cases in which neither of the two approaches leads to satisfying results. In such cases, the Federal Constitutional Court itself enacts a specific transitional regulation, the wording of which is similar to that of an Act. Such transitional regulations were enacted e.g. in the two well - known decisions on the punishability of the termination of pregnancy (which, however concerned declarations of nullity)9. Another example of a transitional regulation concerned the determination of a married name and of the children’s family name if the spouses were not able to agree on such name10.

IV. The enforcement of the legislature’s obligation to enact a new regulation that is in conformity with the Constitution
This leads me to the final, and most difficult, question of how the Constitutional Court can enforce the legislature’s obligation to enact a new regulation that is in conformity with the Constitution.

1. Appeal to the legislature
A first measure, which, admittedly, is not very severe, is the appeal to the legislature to remedy the unconstitutional situation. Especially in the initial phase of its activity, the Federal Constitutional Court restricted itself to making such appeals. In doing so, the Court showed a trustful expectation, which was, in principle, justified, that the legislature would fulfil its constitutional obligation of its own accord.

2. Setting of a time-limit for a new regulation
For quite some time, the Federal Constitutional Court has been complementing its appeals to the legislature by precise time - limits, i.e. it determines a calendar date by which a new regulation that is constitutional must be enacted. The length of the time - limit depends on the urgency of the new regulation, but also on the difficulty and complexity of the matter that is to be regulated. E.g. in the case of the Property Tax Act that I mentioned, the time - limit was about a year and a half11. A particularly long time - limit of almost three years and a half, which will end on 31 December 2004, was imposed on the legislature by the Federal Constitutional Court in its decision concerning the levy of contributions to the long - term care insurance, which is a special sector of the German social security system12. In its decision, the Court had criticised that the insurance contributions are as high for parents with children than they are for childless persons. When setting the time-limit, the Court took into consideration that the legislature will have to examine the consequences of this judgment also for other types of insurance, especially for social security pension insurance schemes.

3. Sanctions if the time - limit is overstepped
What can, ultimately, be done if the legislature does not become active within the time - limit that it has been set? Also in this case, the Constitutional Court is by no means “powerless”. Depending on the circumstances of the specific case, the Federal Constitutional Court has resorted to different means.

In its decision concerning the periods of notice for manual workers and salaried employees e.g. the Federal Constitutional Court at the same time gave the following instruction to the courts: in the event that the legislature did not remedy the infringement of the Constitution within the time - limit, the courts would have to continue the proceedings that were pending before them and would have to decide in conformity with the Constitution if they themselves did not intend to act contrary to the Constitution.13
In other cases, the Federal Constitutional Court not only declared the existing legal situation incompatible with the Constitution but at the same time established a regulation that was to enter into force if the legislature did not comply with its obligation to remedy the infringement of the Constitution within the time - limit14.

In many cases, however, the Constitutional Court does not have to become active at all because at the latest the expiry of the time-limit that is imposed to the legislature ends the maximum period of time in which the unconstitutional statute can be continued to be applied. This was the case e.g. with the Property Tax Act. Because the legislature had not complied within the set time - limit with its obligation to enact a new regulation that is in conformity with the Constitution, the Property Tax Act has not been applicable since 1 January 199715. Since then, and, by the way, until now, no property tax has been levied in Germany. By the way, the provisions concerning the levy of contributions to long  - time care insurance would meet the same fate.

V. Final remarks
This brings me to the end of my presentation. There are several other varieties of decisions; however, I cannot deal with them in the framework of this paper. Instead, I would like to give you a brief summary of what I have just explained.

The basis of all types of decision that I have described is the Federal Constitutional Court’s task to preserve the constitutionality of the legal system and to enforce the legislative power’s commitment to the Constitution. This task legitimises the Federal Constitutional Court’s practice but at the same time, it sets limits to such practice. The Federal Constitutional Court can, on the one hand, not content itself with issuing well-founded decisions that are not put into practice but only exist on paper; constitutional jurisprudence must also assert itself vis-à-vis the legislative bodies. On the other hand the Federal Constitutional Court must always remain aware of the fact that it finds its standard of review exclusively in constitutional law; in particular, it must not interfere with the legislature’s competence, and privilege, to take political decisions. To comply with both requirements at the same time is a difficult, but also a fascinating task. It sometimes requires, as the examples have shown, a certain extent of creativity and imagination when it comes to pronouncing the decisions.
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ÐÅÇÞÌÅ*

Îñíîâíîé âîïðîñ, ðàññìàòðèâàåìûé â äîêëàäå-âîïðîñ î ñðåäñòâàõ îáåñïå÷åíèÿ Êîíñòèòóöèîííûì Ñóäîì ñîîòâåòñòâèÿ  ïðàâîâîé ñèñòåìû Êîíñòèòóöèè. Ôåäåðàëüíûé Êîíñòèòóöèîííûé Ñóä Ãåðìàíèè ïðè ðàçðåøåíèè âîïðîñîâ î ñîîòâåòñòâèè çàêîíîâ Êîíñòèòóöèè ïðèíèìàåò îäíî èç ñëåäóþùèõ ðåøåíèé:

- î ïðèçíàíèè çàêîíà ñîîòâåòñòâóþùèì Êîíñòèòóöèè;

- î ïðèçíàíèè çàêîíà íè÷òîæíûì;

- î ïðèçíàíèè çàêîíà íå ñîîòâåòñòâóþùèì Êîíñòèòóöèè.

Àâòîð èçëàãàåò ïðàâîâûå ïîñëåäñòâèÿ ïðèçíàíèÿ çàêîíà íè÷òîæíûì. Â ÷àñòíîñòè, åñëè çàêîí ïðèçíàåòñÿ íè÷òîæíûì, òîãäà ðåøåíèÿ, ïðèíÿòûå íà îñíîâàíèè ýòîãî çàêîíà, òåðÿþò ïðàâîâóþ ñèëó. 

Â äîêëàäå ïðåäñòàâëåíû ñðåäñòâà, êîòîðûå Ôåäåðàëüíûé Êîíñòèòóöèîííûé Ñóä Ãåðìàíèè ïðèìåíÿåò äëÿ îáåñïå÷åíèÿ èñïîëíåíèÿ ðåøåíèé Êîíñòèòóöèîííîãî Ñóäà, ñâÿçàííûõ ñ ïðèçíàíèåì çàêîíà íè÷òîæíûì èëè íå ñîîòâåòñòâóþùèì Êîíñòèòóöèè: 

- Êîíñòèòóöèîííûé Ñóä îáðàùàåòñÿ ê çàêîíîäàòåëþ ñ òðåáîâàíèåì ïðèâåñòè íåêîíñòèòóöèîííîå ïîëîæåíèå â ñîîòâåòñòâèå ñ Êîíñòèòóöèåé;

- Êîíñòèòóöèîííûé Ñóä îïðåäåëÿåò êîíêðåòíûå ñðîêè ïðèíÿòèÿ íîâîãî çàêîíà;

- åñëè çàêîíîäàòåëü â óñòàíîâëåííûé ñðîê íå ïðèíèìàåò ñîîòâåòñòâóþùèé çàêîí, òîãäà Êîíñòèòóöèîííûé Ñóä ïðåäïðèíèìàåò ìåðû, ïðîäèêòîâàííûå îáñòîÿòåëüñòâàìè êîíêðåòíîãî äåëà. 

Â äîêëàäå ïðåäñòàâëåíû òàêæå ïîäõîäû, êîòîðûå ïðèìåíÿþòñÿ äî ïðèíÿòèÿ íîâîãî óðåãóëèðîâàíèÿ: 

- çàêîí, êîòîðûé íå ñîîòâåòñòâóåò Êîíñòèòóöèè, íå ïîäëåæèò ïðèìåíåíèþ;

- çàêîí, êîòîðûé íå ñîîòâåòñòâóåò Êîíñòèòóöèè, äåéñòâóåò â îïðåäåëåííîì âðåìåíè; ýòîò ïîäõîä îáîñíîâûâàåòñÿ òåì, ÷òî â íåêîòîðûõ ñëó÷àÿõ äåéñòâèå íåêîíñòèòóöèîííîãî çàêîíà ìîæåò áûòü áîëåå öåëåñîîáðàçíûì, ÷åì íåóðåãóëèðîâàííîå ïîëîæåíèå;

- Êîíñòèòóöèîííûé Ñóä ñàì ïðåäóñìàòðèâàåò ïåðåõîäíîå óðåãóëèðîâàíèå.    

