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1. I shall start by pointing out the relative character of the title of my presentation. Art. 18 of the Constitution of Lithuania reads: “Human rights and freedoms are inborn”. Although it is a commonplace expression to speak, both in the national constitutional jurisprudence and in the international human rights jurisprudence (as well as in scholarly publications), of certain limits of realisation of human rights as set forth in normative acts and jurisprudence, I do not find the formula “limits/limitation of human rights” very adequate from a purely legal theoretical point of view. In this sense, limiting one’s right means violating it by overstepping the boundaries of competence of the other person who is legally bound to respect these rights (irrespective of whether this another person is a state or an offender in the traditional sense of the word). In the Dworkinian system, rights are treated as trumps, therefore to the extent there is a right, its realisation cannot be limited otherwise except impairing some part of it, and that amounts to violation. In the Kelsenian system, rights are but reflections of another person’s obligations, and the latter are but the mode of behaviour opposite to the one to which the sanction is attached, therefore limitation of one’s rights should also incur some kind of sanction. In any case, the system of all persons’ rights is a kind of a network in which each and every right has its natural boundaries: the person’s right ends where it is confronted with the rights of other persons.

The Constitutional Court, in deciding on the constitutionality of legal acts regulating certain human rights, safeguards such boundaries of the respective rights as set forth in the Constitution; it attempts to secure these boundaries from being overstepped— on the basis of the challenged legal acts —from either side, i.e. both by the holder of the right and by other persons who have the respective obligation. In no way the Constitutional Court is entitled to itself set forth any limitations of the human rights. However, while interpreting the contents of the constitutional provisions concerning human rights, the Constitutional Court also interprets the meaning of each right examined. Thus, the Constitutional Court, in its jurisprudence, provides for the official doctrine of where the boundaries of each right are drawn in the Constitution itself.

2. The Lithuanian Constitution, in whole, does consolidate precisely such concept of rights in which rights have their limits but, within these limits, any further limitations of rights are not legally conceivable unless they are foreseen in the Constitution, explicitly or implicitly. The typical wording revealing such consolidation of constitutional rights is the wording of Para. 3, Art. 25 of the Consitution: “Freedom to express convictions and impart information shall be incompatible with criminal deeds—the instigation of national, racial, religious, or social hatred, violence and discrimination, slander and disinformation.“ Thus, the freedom to express one’s convictions per se does not include freedom to spread disinformation or racist propaganda which, then, have to be limited by statute or judicial decision; disinformation and racist propaganda are, from the outset, beyond the limits of the freedom of expression.

In this context, it has to be mentioned that, under Art. 28 of the Constitution, in exercising the rights and freedoms, the human being must observe the Constitution and the laws and must not impair the rights and freedoms of other people.

Here, my concern is such limitations of human rights that are —or may be—set forth by the legislator in statutes and that are nevertheless constitutionally justifiable. Only in this sense it is permissible to speak of limitations of constitutional rights. The jurisprudence of the Constitutional Court reveals that there are five aspects of such limitations: (i) the constitutional rights are not absolute; (ii) limitations of the realisation of the constitutional rights are explicitly provided for in the Constitution; (iii) the contents of certain rights must be specified by a statute; (iv) limitations of the constitutional rights are expressis verbis left to the legislator’s discretion; (v) the realisation of the rights entrenched in the Constitution must be considered vis-a-vis the social and economic reforms being carried out.

3. Most constitutional rights are not absolute, however, the Constitution does not explicitly specify which ones. The Constitutional Court affirmed that certain constitutional rights may not be limited under any circumstances. It can be maintained that, the rights that are not distinguished in the jurisprudence as absolute rights, do not have this property. So far, the Court has elaborated on the absolute character of the right to life, the freedom to profess religion and to have convictions, and the right to apply to court and the right to defence. 

Impossibility to restrict the right to life is emphasized in the Constitutional Court ruling of 9 December 19981, in which the death penalty (foreseen in the Criminal Code) was outlawed as unconstitutional. The principal legal arguments on which the Constitutional Court based its ruling was that the right to life is an inborn right, which means that it is the right of those the best and those the worst; that the death penalty does not correspond to the principle of proportionality and, therefore, cannot be just; and that Art. 19 of the Constitution, which provides that the right to life of a human being shall be protected by law, is formulated in such a categorical way that it excludes any exceptions from this principle.

Apart from the formal legal arguments, and given the sensitivity of the issue, the Court also exploited psychological arguments. As the Criminal Code did not indicate unequivocally as to when the death penalty must be imposed, in such a case the final decision concerning the imposition of the death penalty depends not on the law but on the court as well, therefore the decision whether to impose the death penalty or not may depend on the psychological state of the judges (compassion, or, on the contrary, strictness, fear to adopt a wrong decision etc.), the professionalism and activity of the defense or the prosecution, as well as a number of other subjective circumstances. The court may face a difficulty to judge on the basis of objective criteria as to what individual deserves to be punished by death and what to be imprisoned for life. Besides, no matter what guarantees are ensured in the criminal proceedings of a state under the rule of law, one should not reject a possibility of a mistake; it is impossible to protect courts from such mistakes. Meanwhile, after the death penalty has been carried out, there exist no opportunities to rectify such a mistake. Moral arguments were also used. Human life and dignity constitute the integrity of a personality and they denote the essence of an individual. Life and dignity are inalienable properties of an individual, therefore they may not be treated separately. They constitute that minimum which is above law, that starting point from which all the other rights are developed and supplemented, and which constitute the values which are unquestionably recognized by the international community. In a case where the issue of the imposition of the death penalty is decided two aspects of cruelty come into collision: the cruelty of the crime and that of the punishment; however, the cruelty of the crime by itself does not counterbalance the cruelty of the death penalty. Degradation of the dignity of the convict derives essentially from the cruelty of the death penalty itself. The cruelty manifests itself by the fact that after the death sentence has been carried out, the human essence of the criminal is negated as well, he is deprived of any human dignity, as the state in that case treats the person as a mere object to be eliminated from the human community. Meanwhile, acts of cruelty constantly repeated cannot not exert influence over the socio-psychological state of society and the tolerance for constant promotion of cruelty.

The freedom to profess one’s religion and to have convictions is also of absolute character. In the Constitutional Court conclusion of 24 January 19952, it is stated that “the profession of religion or beliefs, when taken apart from manifestation and propagation, is a spiritual category implying the possession of religious and faith beliefs”, and that profession of religion reflects “the spiritual nature of religion or faith” and also the inner state of human soul. This state may not be restricted in any way if only by persecuting a person for his religion or faith, and even in such a case the persecution cannot deprive him of his religious beliefs or faith. In this case a general legal principle is valid: lex non cogit ad impossiblia—the law does not require impossible things.” In the broader sense, no restrictions can be imposed on the freedom to have convictions.3 However, expression of convictions and practice of religion are subject to certain limitations set forth in the Constitution. Art. 27 of the Constitution explicitly states that, neither a crime nor a failure to execute the law may be justified by the prior convictions, religion, or beliefs of the human being.

The right to apply to court and the right to defence are also interpreted as absolute rights. In its ruling of 12 February 2001,4 the Constitutional Court upheld the constitutionality of a Law on the Bar, which set forth certain restrictions on advocates’ activities, including prohibition to act as a representative or counsel for the defence in court in cases when the advocate previously worked at the same court as a judge provided three years have not expired from the end of his said work, and in cases when his or her spouse (former spouse), children (adopted children), parents (foster-parents), brothers, sisters (step-brothers, step-sisters), cousins, grandparents or grandchildren work in the same court as judges. The Constitutional Court made sharp distinction between the right to choose an advocate by himself and the right to have an advocate. The right to choose an advocate by himself may be limited. For instance, the advocate himself may not act as counsel for the defence of two or more persons suspected of commission of crime or two or more accused in cases when the interests of defence of one of these persons conflict with those of the other. Laws also may provide that in cases when exercise of defence of the person faces real difficulties, the court may suggest that the person choose another advocate. The challenged statutory restrictions of the right to choose the advocate by himself were held by the Constitutional Court as aiming at ensuring the impartiality and independence of judges and courts by removing the preconditions raising doubts concerning the said impartiality of judges and courts. The constitutional right of persons to a hearing by an impartial court means that a judge, whose impartiality may raise doubts, may not investigate a case of the person. Impartiality and independence of the court are the essential guarantee of ensuring of human rights and freedoms, and is a necessary condition of fair investigation of the case, hence a condition of trust in court as well. However, the right to defence per se as well as the right to have an advocate is absolute: it may not be denied nor restricted on any grounds nor under any conditions. The Constitutional Court emphasized that the right of a person suspected of commission of crime as well as that of the accused to defence is one of the guarantees of human rights protection.

In its ruling of 30 June 20005, the Constitutional Court related the right to apply to court, as an absolute right, with the right of an individual to compensation of material or moral damage, including recover of damage under judicial procedure. The Court turned down the statutory provision under which only those persons were entitled to compensation of damage inflicted by the judgement of conviction by court, regarding whom the judgement of conviction went into effect and subsequently was reversed (in the cassation procedure), thus, the right to compensation was denied for those who also suffered material or moral damage due to the judgement of conviction, however the judgement of conviction regarding them was reversed prior to its going into effect, i.e. under procedure of appeal. The Constitutional Court noted that the right of a person to compensation of damage may not be conditioned on the fact as to in what manner— under cassation procedure or that of appeal— the judgement of conviction is reversed; the implementation of the right of a person to demand that damage inflicted on him by unlawful actions of the court in the course of the adoption of the judgement of conviction be compensated is to be linked with the fact that either effective or non-effective judgement of conviction has been reversed and the procedure in the criminal case has been completed. In this ruling, the Constitutional Court formulated the principle that no such legal regulation may be established when a person implementing one his constitutional right would loose an opportunity to implement another constitutional right. The legal regulation established in the challenged law was deficient because it presupposed such a legal situation when a person, implementing his constitutional right to appeal to court (the right that his case be investigated under procedure of appeal), could not implement his another constitutional right (the right that he be compensated material and moral damage that has been inflicted on him).

5. With respect to some constitutional rights, limitations of the realisation of these rights are explicitly provided for in the Constitution. In particular, Art. 145 of the Constitution provides that, after martial law or a state of emergency is imposed, the rights and freedoms specified in Arts. 22, 24, 25, 32, 35, and 36 of the Constitution may be temporarily restricted; these articles consolidate, accordingly, inviolability of the family and private life of an individual; inviolability of the dwelling place of an individual; freedom of beliefs and information; freedom of movement; freedom of associations; freedom of meetings. Yet, Art. 145 has received very little elaboration in the official constitutional doctrine. The Constitutional Court held that such restriction should usually take place in the form of suspension of validity of relevant statutes.6  However, one may predict that in such cases the practice of restriction of the respective constitutional rights would be justified even if there are no statutory provisions specifically regulating such instances.

On the other hand, the list of articles of the Constitution, provided for in Art. 145, consolidating constitutional rights and freedoms that may be temporarily restricted after martial law or a state of emergency is imposed, is exhaustive. For instance, in its 13 November 1997 decision7, the Constitutional Court pointed out that Art. 145 does not provide for restriction of property rights even after martial law or a state of emergency is imposed. 

6. With respect to some constitutional rights and freedoms, The Constitution expressis verbis foresees the possibility of restricting them by statute. The limitations are left to the legislator’s discretion, however, the scope of legislative intervention is contained within the limits explicitly specified in the Constitution. This is so in cases when the constitutional provisions are worded in such a manner that allow for certain limitation of rights and freedoms set forth in statutes.

For instance, Art. 32 of the Constitution provides for the citizen’s right of movement including the right to choose the place of residence freely and the right to freely leave Lithuania (Para. 1). Para. 2 of this article provides that “the said rights may not be restricted other than by law and if it is necessary to protect the security of the State, the health of the people, as well as to administer justice“. Similarly, in Art. 26 the freedom of thought, conscience and religion is entrenched (Para. 1), including every human being‘s right to freely choose any religion or beliefs and, either alone or with others, in private or public, to profess his religion, to perform religious practices, to practice his beliefs and teach them (Para. 2), and the provision that, no one may coerce another person or be subject to coercion to choose or profess any religion or beliefs (Para 3). In both cases, as we see, the wording is such that it is emphasized that restriction of a respective right, as a rule, is not allowed unless there is a pressing necessity to secure other constitutional values. So, provisions that certain rights may be restricted are formulated as negative provisions. The legislator in setting forth such restrictions, is obliged to substantiate these restrictions by a reference to another constitutional value which otherwise would be jeopardized.

In numerous Constitutional Court rulings it is emphasized that, it is permitted to restrict the constitutional human rights and freedoms in case the following conditions are observed: this is done by law (and not substatutory act); restrictions are necessary in a democratic society in attempt to protect the rights and freedoms of other persons and the values entrenched in the Constitution as well as the constitutionally important objectives; restrictions do not deny the nature and essence of the rights and freedoms; the constitutional principle of proportionality is followed8. The essential provision is followed that the fundamentals of the content of any basic human right may not be violated by restrictions. If a right were restricted so that reasonable limits were exceeded, or its legal protection were not ensured, in that case there would be grounds to assert that the fundamentals themselves of such a right are violated, and that would be equivalent to the denial of this right9.

If these conditions are met, the constitutionality of statutory provisions restricting a certain right may be upheld. For example, in several cases, the Constitutional Court upheld the restrictions of the right to privacy. In its 8 May 2000 ruling,10 the Constitutional Court upheld the constitutionality of the so-called mode of conduct simulating a criminal act” (i.e. authorised acts exhibiting criminal characteristics aimed at protecting the key interests of the state, the public, or an individual, provided the mode of conduct simulating a criminal act only serves as one of the measures in detection of a crime prepared by a person or in that of a crime at an early stage of its commission, ant that the state institutions do not establish such legal regulation which would permit state special services to incite or provoke a person to commit a crime so that after it there would appear grounds to prosecute the said person). It is specifically emphasized in the ruling that, a person who commits criminal deeds or those contrary to law must not and may not expect privacy; that the limits of the protection of private life of an individual disappear in cases when by his actions in a criminal or any other unlawful manner he violates the interests protected by law, inflicts damage on particular persons, society or the state. When the person carries out actions of public character and comprehends it or must comprehend it or is capable of understanding it, whether at home or other private premises, then such actions of public character will not enjoy protection under Art. 22 of the Constitution and the person may not expect privacy.

Similarly, in the ruling of 24 March 200311, the Constitutional Court expanded on the right to privacy of convicts’ correspondence which, by statute, was all subject to control. The statutory provision was held unconstitutional, as exceeding reasonable and justifiable limits, however, the Constitutional Court stated that, the legal concept of the private life is linked with legitimate expectations of the private life of the person, and that if a person commits criminal deeds or those contrary to law, violates the interests protected by law, inflicts damage on particular persons, society or the state, he is aware or must and can be aware of the fact that this will cause corresponding reaction of state institutions and that for the breach of law being committed (or already committed) the state may apply force measures and that by such measures his behaviour will be influenced in a certain way; a person who has committed a criminal deed cannot and may not expect that the protection of his private life will be the same as that of the persons observing the laws.

In another case12, the Constitutional Court upheld the constitutionality of the Law on the Provision of Information to the Public under which the information about the private life of the public person (state politicians, public servants, heads of political parties and public organizations as well as other persons participating in public and political activities) may be published without the consent of the latter provided this information discloses the circumstances of the private life or personal characteristics of the public person, which are of public importance. The Constitutional Court emphasized that the Constitution guarantees and safeguards the interest of the public to be informed, and also that the freedom of the media stems from the Constitution. Personal characteristics, behaviour and certain circumstances of the private life of the persons participating in social and political activities may be of importance to public affairs. The interest of the public to know more about these persons than about others is constitutionally grounded. The said interest would not be ensured if in every particular case, when publishing the information of public importance about the private life of a person participating in social and political activities, the consent of the said person were necessary. Thus, the media may inform the public about the private life of such a person without the consent of the latter inasmuch as the personal characteristics, behaviour and certain circumstances of the private life of the said person may be of importance to public affairs and due to this the published information is of public importance. Moreover, certain facts of the private life of public persons, their personal characteristics in their public activity, as a rule, reveal themselves of their own accord. The person participating in social and political activities cannot not anticipate a greater attention of the public and the media towards him. The legislator, establishing, by law, the criteria under which the person may be attributed to public persons, must pay heed to the balance between the right of an individual to privacy enshrined in Art. 22 of the Constitution and the interest of the public to be informed about all the factors capable of exerting influence on public affairs, which is guaranteed and safeguarded by the Constitution.

The Constitutional Court also maintains that property rights are not absolute, too.13 Making ownership rights absolute, preconditions may appear to violate property interests of other persons and also to cause conflicts, therefore respective restrictions or restraints on the ownership rights may be imposed by law14. Under the Constitution, the right of ownership is not absolute, it may be restricted by law in connection with the nature of an object of property, deeds committed against law and/or a need which is necessary for society and which is constitutionally justified.15 For example, the Constitutional Court upheld the constitutionality of confiscation of property as a criminal sanction for certain kinds of crimes.16 In the case of eminent domain, the constitutional document, as interpreted in the Constitutional Court’s jurisprudence, sets forth numerous safeguards including substantiation of the social need, as well as just compensation, which should be both prompt and adequate.17
In general, substantiation of restriction of certain rights must be provided by state institutions applying the law under all circumstances. For instance, in the 12 April 2001 Constitutional Court ruling18 it is stated that, the police must inform the interested person in writing as regards the decision to issue the permit to acquire a weapon, and that the refusal to issue a weapon must be a motivated one, while the person may appeal to court against such a decision.

7. In the Constitution, the formula that certain issues shall be regulated by law (statute), is often used. For example, Para. 1, Art. 34 provides that citizens who, on the day of election, have reached 18 years of age, shall have the electoral right. Para. 2 of this article provides that the right to be elected shall be established by the Constitution and by the election laws.19 So, the circle of those enjoying the passive electoral right must be specified by statute.

Also, most of the social obligations of the state elevated to the constitutional level are formulated carefully, obliging the legislator to regulate specific relations by laws at the same time granting broad discretion to regulate these relations while taking account of economic and financial resources of the state, and other important factors. For instance, in Para. 1, Art. 49 it is established that each working human being shall have the right to rest and leisure, as well as annual paid holidays, but in Para. 2 of this article it is stipulated that the duration of work hours shall be established by law; thus, the definition of the duration of work hours is left to the discretion of the legislator. Under Para., 1 Art. 51, while defending their economic and social interests, employees shall have the right to strike, but Para. 2 of this article leaves it to the legislator to determine “the restrictions of this right” as well as the conditions and procedure for the implementation thereof.” Art. 52 of the Constitution expressis verbis indicates four types of social assistance and two types of pensions, which the state guarantees to its citizens, though it is the legislator’s function to determine which individuals should receive social assistance and to which individuals pensions are payable, as well as to determine the conditions and grounds for paying pensions and rendering social assistance, to determine amounts of pensions and social assistance: “The State shall guarantee the right of citizens to receive old age and disability pensions, as well as social assistance in the event of unemployment, sickness, widowhood, loss of breadwinner, and other cases provided for in laws.” The obligations established in the Constitution to render the citizens free medical aid are not very broad – again, many issues are open for the legislator’s option (Para. 1, Art. 53 of the Constitution): “The State shall look after the health of the people and shall guarantee medical aid and services for the human being in the event of sickness. The procedure for providing medical aid to citizens free of charge at State medical establishments shall be established by law.” Similar constitutional obligations are established with regard to the citizens’ right to higher education (Para. 3, Art. 41): “Higher education is available to everyone according to his capabilities. To the citizens who have high marks, free studies in governmental higher education institutions are guaranteed.” That testifies also to the compromise character of the said provisions of the Constitution drafted in a complicated situation of political confrontation.

In all such cases the bottom-line is that constitutional provisions according to which certain issues shall be specified by law require that all issues pertaining to human rights shall be regulated by laws and not by sub-statutory acts. For example, in the Constitutional Court ruling of 19 December 1996,20 the provisions of the Law on the State Secrets were recognized as unconstitutional under which the Government shall establish the procedure for drawing up and amending the list of the information which is considered a state secret, as well as the provision specifying what information may not be a state secret. The basis for recognizing these provisions as unconstitutional was that information becomes a state secret if it is entered into the list of state secrets which is made by the Government; thus, the restrictions of the individual’s constitutional right to information are actually established by a substatutory act, which is given priority, but not by law. Also, in several of its rulings, the Constitutional Court emphasized that the law—and not the substatutory act—must establish the grounds, conditions and amounts of the awarding and payment of pensions.21

When the constitutionality of the law specifying certain rights is challenged, the Constitutional Court, investigating it, uses the same criteria (already mentioned) that only such restrictions are permitted that are necessary in a democratic society in attempt to protect the rights and freedoms of other persons and the values entrenched in the Constitution as well as the constitutionally important objectives; that restrictions do not deny the nature and essence of the rights and freedoms; and that the constitutional principle of proportionality is followed.

8. The realisation of rights, in particular social and economic rights, depend not only on legal but also on social and economic factors. At a first glance, this is something that the Constitutional Court could care less, as it decides only issues of law. On the other hand, the formalistic approach could endanger the social and economic reforms carried out in the country, and this should be taken into account—hiwever not at the cost of the rule of law.

The Constitutional Court stands hard for that the legislator should regulate issues in such a manner that social and economic rights are secured and guaranteed. For example, the provisions of Para. 3, Art. 41 that higher education is available to everyone according to his capabilities, and that to the citizens who have high marks, free studies in governmental higher education institutions are guaranteed, were interpreted by the Constitutional Court emphasized in such a way that they presume the state’s duty to ensure preconditions necessary in order to implement this right, and that that not only state schools of higher education (which, under Para. 2, Art. 40) have to be allotted state funds that have to be provided for in the state budget. The 2001 Budget Law was recognized as unconstitutional inter alia on the basis that it did not include separate allocations for the state schools of higher education.22 However, the Constitutional Court bases its social and economic rights doctrine also on the presumption that possibilities of the state to provide welfare may not be unlimited. The search for a balance is best sen in pensions cases.

The Constitutional Court has recognized as unconstitutional a number of provisions of laws regulating pensions, which reduced pensions to various kinds of pensioners23. One of the most conspicuous examples is the Constitutional Court ruling of 4 July 2003 in which the provisions of a law were admitted to be inconsistent with the Constitution according to which the so-called state pensions of state officials and servicemen who had the insured income (to put it simply, those who worked), were reduced down to 30 percent for the servicemen of professional military service, officials working in the system of the Interior, the State Security Department system, prosecutor’s office, the Departments of Prisons and some others—including those that had to be granted in the future under a previous law, and those that had already been granted and had been paid under a previously valid law. According to the laws, the pensions for the officials and servicemen are paid not from the funds of the social insurance budget but from the state budget; their amount does not depend on the contributions of social insurance paid by a person; the majority of them are granted for a person when he retires from a certain service and are started to be paid for the person much before the established age for the old age pension; in addition, the persons, having reached the old age established by the law, receive these state pensions as well as the old age social insurance pension. Beside the so-called state pensions of officials and servicemen, the laws also provide for more state pensions paid from the state budget —for individual persons for particular merits before the state (their evaluation, of course, cannot avoid subjectivity in all cases), also the pensions for particular categories of persons for service; some of them are granted and paid as a compensation for various losses in life (for those who suffered from the Soviet and Nazi occupation, also from the Soviet aggression in 1991, for the participants of the resistance, widowers and orphans, also for the persons who took part in the liquidation of the effects of the Chernobyl disaster). Meanwhile, the “ordinary” old age pensions” and disability pensions paid from the social insurance fund (by the way, directly guaranteed in Art. 52 of the Constitution) are much smaller than the so-called state pensions and, if evaluated entirely from the standpoint of the human touch, they are meagre. Accumulative pension funds in Lithuania, unfortunately, have not functioned up till now. But it is often claimed that too much funds from the state budget are granted in order to pay state pensions, which the state cannot afford, and, what is more, sometimes it is said that the so-called state pensions are privileges (which are prohibited in Art. 29 of the Constitution), thus, when they are granted and paid, the equality of citizens and social harmony are distorted. It is necessary to admit that there are some grounds for stating the existence of many problems, both moral and economic (thus political as well) in this sphere. Generally, the system of pensions —not only of the so-called state but also of the social insurance— during the entire period of the independence of this country has not essentially been reformed, though it is evidently ineffective. The necessity of the reform is evident to everyone at least a little acquainted with the system of pensions.

The case on the reduction of state pensions for the officials and servicemen was investigated at the time when the suggestions of “simplifying” the functioning system of state pensions were being prepared for the Seimas, while rejecting some of them and (perhaps) reducing some of them even more. In addition, only half the year had passed since when the Constitutional Court by one of its most widely discussed ruling, i.e. that of 25 November 2002, recognised an article of the Law on the State Social Insurance, under which for the old age pensioners who had the insured income (by the way, at the same time as for the persons receiving state pensions of officials and servicemen) the old age pension of social insurance paid until then was reduced, to be in conflict with the Constitution, in particular, with its provisions consolidating the right to old age pension, the right to freely choose a job and business, also the defence and protection of legitimate expectations and the rights of ownership. The political decision of the said law adopted at the end of the year 2000 to reduce also the social insurance and some state pensions, which evoked an extremely hostile reaction of the public, was being reasoned as a necessity of saving the funds of social insurance fund and was presented as one step of the future pension reform. It is evident that the Constitutional Court ruling of 25 November 2002 (especially the correlation of the already paid old age pension with the right to possession) could not avoid also some unfavourable reaction of certain politicians; it did happen so. Thus, it was possible to predict that the decision in the case on the reduction of state pensions for the officials and servicemen, if this reduction had also been acknowledged inconsistent with the Constitution, would have been accepted more favourably, but, in fact, it would have meant the additional funds from the state budget.

It is not surprising that in the case investigated on the reduction of state pensions of officials and servicemen, in such social context, not only purely legal aspects of the problem but also the aforesaid context was taken into consideration. The balance between the impossibility to reduce the granted and already paid pensions for the service (the issues of other state pensions were not discussed in the ruling) and the necessity to reform the system of pensions was searched in the Constitutional Court ruling of 4 July 2003.

The Constitutional Court stated that under Art. 52 of the Constitution the legislator must establish, by law, old age and disability pensions, as well as social assistance in the event of unemployment, sickness, widowhood, loss of breadwinner, and other cases provided for in laws. According to the Constitution, other pensions or social assistance, not only the ones provided in Art. 52 of the Constitution, may be established by the law. The law may also establish certain pensions for service for the State of Lithuania. The legislator, regulating state pensions of officials and servicemen is bound by the constitutional principles of the imperative of social harmony, of justice, reasonableness and proportionality. If the legislator, while establishing the indicated pensions, did not consider the specific character of the service of the officials and servicemen, the nature of their concrete duties and other important circumstances, the granting and payment of such a pension would become a privilege. At the same time, the Constitutional Court stated that it is not permitted to establish any legal regulation by which the person retires unreasonably early or a very short period of work or service is established or, when establishing the amount of the granted pension, the amount of the salary of the official or soldier is not taken into consideration or in any other way the principles of justice, reasonableness and proportionality would be violated. On the other hand, when certain pensions are established by the law, the state is obligated to guarantee it by some other bases and amounts established by the law, while the persons meeting the conditions provided by the law have the right to demand that the state grant and pay this pension to them. The Constitution protects and defends legitimate expectations and acquired rights. It is not permitted by the amendments of legal regulation to deny the acquired rights and legitimate interests of a person. The Constitutional Court, applying these general provisions in the case on state pensions of officials and servicemen, held that the state, by establishing such legal regulation under which the persons meeting all the conditions provided by the law acquire the right to a certain pension established by the law for the service to the State of Lithuania, at the same time assumes obligations to grant such a pension and pay it, and such a person has the right to demand that the state fulfil this property obligation (thus connected with ownership) established by the law. Besides, it is not permitted, according to the Constitution, to establish any legal regulation by which a person, while implementing one constitutional right, would lose an opportunity to implement another constitutional right, thus for the persons who are guaranteed the right to receive the state pension of officials or servicemen the opportunities of to freely choose another job or business though they meet the requirements for that job or business may not be restricted due to the received pension.

The Constitutional Court ruled that the reduction of the state pensions of officials and servicemen established by the law was in conflict with the provisions of the Constitution, consolidating the right to old age pension, the right to freely choose a job or business, the protection and defence of legitimate expectations and of ownership. A broader social and political context was taken into consideration after stating that in reality there may appear a special situation in the state (economic crisis, natural disaster, etc.) when there is an objective lack of funds necessary to pay the pensions. In such exceptional cases the legal regulation of pensionary relations may be corrected also by reducing the granted and paid pensions to such an extent which is necessary to ensuring the vitally important interests of the society, and to protect other constitutional values. But the reduced pensions may be paid only temporarily, i.e., only when there exists the special situation in the state, though even in such exceptional cases the pensions may not be reduced by violating the constitutional principle of proportionality and the balance between the interests of the person and the society.

The Constitutional Court also noted that the constitutional protection of acquired rights and legitimate expectations does not mean that the system of pensionary provision established by the law could not be reformed. However, according to the Constitution, the system of pensions may be reformed only by the law and only guaranteeing the old age and disability pensions provided in the Constitution, also while paying heed to the obligations of the state, which are in conformity with the Constitution, to pay monetary allowances for the persons meeting the requirements established by the law. If, while reforming the system of pensions, the pensions directly not stated in Art. 52 of the Constitution (and the state pension of officials and servicemen for the service is just of this kind) disappeared or the legal regulation of such pensions was essentially changed, the legislator would have to create a just compensation mechanism of the losses for the persons who were granted and paid such pensions. The Constitutional Court emphasised that the legislator, when reforming the system of pensions so that the fundamentals of pensionary provision, the persons who are granted and paid the pension, the conditions of granting and paying the pension, the amounts of pensionary provision are changed, must provide for a sufficient transition period during which the persons performing an appropriate work or service, which gives them the right to a relevant pension following the previous regulation, could prepare for such changes.

9. The fact that, in the Constitutional Court‘s jurisprudence, constitutional provisions concerning human rights are interpreted as allowing some limitations should not make impression that this is the dominating tendency. In fact, the idea underlying the human rights doctrine is to defend the person against the state which is in line with the understanding of the Constitution as of the anti-majoritarian act. In particular, the said stance of the Constitutional Court is testified by such rulings in which recognition of violation of one right is encompassed by the recognition of violation of another right (as in the case when the violation of the pensions rights was supplemented by the recognition of the right to possession). The doctrinal principle (mentioned above) that no such legal regulation may be established when a person implementing one his constitutional right would loose an opportunity to implement another constitutional right speaks for that, too.

Moreover, the Constitutional Court tends to draw from the Constitution, and formulate as constitutional principles such doctrinal postulates that give certain rights constitutional status although these rights are not expressis verbis formulated in the constitutional document. For example, in several of its rulings, the Constitutional Court reaffirmed that the Constitution guarantees the right to succession.24 In addition, some constitutional rights which, in the constitutional document are indicated as citizens’ rights, are interpreted in the broader way – as human rights not directly related to citizenship, e.g. the right to education25. Also, the provision of Para. 5, Art. 31, which states that no person may be punished twice for the same crime, is interpreted not only as meant to ensure the implementation of principles of justice in the criminal legal proceedings but also as revealing the broader principle non bis in idem.26 Similarly, although the Constitution, (Para. 1, Art. 30) explicitly speaks only of the person’s whose constitutional rights or freedoms are violated right to apply to court, the Constitutional Court interpreted this provision as granting defence by court also to acquired rights27. The jurisprudence of the Constitutional Court also contains cases where acquired rights were defended by inter alia referring to the principles of proportionality and the rule of law; for example, the norm of the Code of Administrative Violations of Law was turned down as violating the constitutional principle of proportionality, which inter alia, provided that, upon commission of a violation for which a fine may be imposed, until adoption of a decision in the legal case, the driving licence from the driver shall be seized and shall not be returned until the payment of the imposed fine28.
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27   The 12 July 2001 Constitutional Court Ruling “On the compliance of Paragraphs 1 and 2 of Article 4, Paragraphs 1 and 3 of Article 5, Item 1 of Paragraph 3, Paragraphs 4, 5 and 6 of Article 7 of the Republic of Lithuania Law on Remuneration for Work of State Politicians, Judges and State Officials, as well as Chapter II of the Appendix to the same law, Appendix 6 to the Republic of Lithuania Law on the Approval of the Financial Indices of the 2000 State Budget and the Budgets of Local Governments, Article 9 of the Republic of Lithuania Law on Amending the Law on the Approval of the Financial Indices of the 2000 State Budget and the Budgets of Local Governments, Government of the Republic of Lithuania Resolution No. 499 ‘On the Temporary Experimental Procedure for Remuneration for Work to Heads and Other Officials of State Power, State Administration and Law Enforcement Bodies’ of 29 November 1991, Government of the Republic of Lithuania Resolution No. 666 ‘On Remuneration for Work of Judges of Courts, Officials and Other Employees of the Prosecutor’s Office and the State Security Department of the Republic of Lithuania’ of 24 June 1997, Government of the Republic of Lithuania Resolution No. 1494 ‘On the Partial Amendment of Government of the Republic of Lithuania Resolution No. 689 “On Remuneration for Work of Chief Officials and Officers of Law and Order Institutions and of Law Enforcement and Control Institutions” of 30 June 1997’ of 28 December 1999 with the Constitution

ÐÅÇÞÌÅ

Àâòîð ðàññìàòðèâàåò 5 àñïåêòîâ îãðàíè÷åíèÿ êîíñòèòóöèîííûõ ïðàâ ÷åëîâåêà, êîòîðûå âûÿâëåíû â ïðàêòèêå Êîíñòèòóöèîííîãî Ñóäà Ëèòâû:

1) êîíñòèòóöèîííûå ïðàâà íå àáñîëþòíû;

2) ãðàíèöû ðåàëèçàöèè êîíñòèòóöèîííûõ ïðàâ ÷åòêî îïðåäåëåíû Êîíñòèòóöèåé;

3) ñîäåðæàíèå íåêîòîðûõ ïðàâ äîëæíî áûòü óòî÷íåíî çàêîíîì;

4) îãðàíè÷åíèå êîíñòèòóöèîííîãî ïðàâà expressis verbis îñòàâëåíî íà óñìîòðåíèå çàêîíîäàòåëÿ;

5) ðåàëèçàöèÿ ïðàâ, êîòîðûå çàêðåïëåíû Êîíñòèòóöèåé, äîëæíà áûòü ðàññìîòðåía ñ òî÷êè çðåíèÿ ñîöèàëüíûõ è ýêîíîìè÷åñêèõ ðåôîðì.

Êîíñòèòóöèîííûé Ñóä â ñâîåé ïðàêòèêå ïîäòâåðäèë, ÷òî îòäåëüíûå êîíñòèòóöèîííûå ïðàâà íè â êîåì ñëó÷àå íå ìîãóò áûòü îãðàíè÷åíû. Ïðàâàìè, íå ïîäëåæàùèìè îãðàíè÷åíèþ, ÿâëÿþòñÿ: ïðàâî íà æèçíü, ñâîáîäà ñîâåñòè è ïðàâî íà ñóäåáíóþ çàùèòó.

Â òîì ñëó÷àå, åñëè îãðàíè÷åíèÿ ïðàâ îñòàâëåíû íà óñìîòðåíèå çàêîíîäàòåëÿ, âìåøàòåëüñòâî çàêîíîäàòåëÿ â ðåàëèçàöèþ ïðàâà äîïóñêàåòñÿ â ãðàíèöàõ, êîòîðûå ÷åòêî îïðåäåëåíû Êîíñòèòóöèåé.

Â ðÿäå ðåøåíèé Êîíñòèòóöèîííîãî Ñóäà ïîä÷åðêèâàëîñü, ÷òî êîíñòèòóöèîííûå ïðàâà è ñâîáîäû ìîãóò áûòü îãðàíè÷åíû òîëüêî â ñëåäóþùèõ ñëó÷àÿõ:

- òîëüêî çàêîíîì;

- åñëè ýòî îãðàíè÷åíèå íåîáõîäèìî â äåìîêðàòè÷åñêîì îáùåñòâå;

- â öåëÿõ çàùèòû ïðàâ è ñâîáîä äðóãèõ ëèö è çàêðåïëåííûõ Êîíñòèòóöèåé öåííîñòåé;

- îãðàíè÷åíèå íå äîëæíî ìåíÿòü õàðàêòåð è ñîäåðæàíèå äàííîãî ïðàâà;

- äîëæåí ñîõðàíÿòüñÿ êîíñòèòóöèîííûé ïðèíöèï ïðîïîðöèîíàëüíîñòè.

Â äîêëàäå ïðåäñòàâëåíà òàêæå ïðàêòèêà Êîíñòèòóöèîííîãî Ñóäà ïî âîïðîñàì îãðàíè÷åíèÿ ïðàâ ñ ó÷åòîì ýêîíîìè÷åñêèõ è ôèíàíñîâûõ ðåñóðñîâ ãîñóäàðñòâà.

