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XVIII Åðåâàíñêàÿ ìåæäóíàðîäíàÿ êîíôåðåíöèÿ 
îðãàíèçîâàíà ïðè ñîäåéñòâèè Ãåðìàíñêîãî îáùåñòâà 
ïî ìåæäóíàðîäíîìó ñîòðóäíè÷åñòâó



ÏÐÈÂÅÒÑÒÂÅÍÍÛÅ ÑËÎÂÀ
GREETING SPEECHES
DISCOURS DE VOEUX

ÑÅÐæ ÑÀÐÃ ÑßÍ
ÏðåçèäåíòÐåñïóáëèêèÀðìåíèÿ

Óâà æà å ìûé ãîñ ïî äèí Ïðåä ñå äà òåëü Åâ ðî ïåéñ êî ãî ñó äà ïî ïðà âàì ÷å -
ëî âå êà!

Óâà æà å ìûé ãîñ ïî äèí Ïðåä ñå äà òåëü Âå íå öè à íñ êîé êî ìèñ ñèè Ñî âå òà
Åâ ðî ïû!

Óâà æà å ìûå ó÷àñò íè êè Êîí ôå ðåí öèè!

Óâà æà å ìûå ãîñ òè!

Äà ìû è ãîñ ïî äà!

Â ðàì êàõ ïðåä ñå äà òåëü ñòâà Àð ìå íèè â Ñî âå òå Åâ ðî ïû ìû èíè öè èðî -
âà ëè ñî çûâ ýòîé Êîí ôå ðåí öèè, ïðè äà âàÿ îñî áî âàæ íîå çíà ÷å íèå ïðîá -
ëå ìå, êî òî ðàÿ â ýòè äíè ñòà íåò äëÿ âñåõ ó÷àñò íè êîâ ïðåä ìå òîì çà èí -
òå ðå ñî âàí íûõ îá ñóæ äå íèé.

Äëÿ íà øåé ñòðà íû è âëàñ òåé áîëü øàÿ ÷åñòü è îò âå ò ñòâåí íîñòü ïðåä ñå -
äà òåëü ñòâî âàòü â Ñî âå òå Åâ ðî ïû. Ýòîò øåñ òè ìå ñÿ÷ íûé ïå ðè îä ìû áó -
äåì ñòðå ìèòü ñÿ îáî ãà òèòü òà êè ìè èíè öè à òè âà ìè, êî òî ðûå ñòà íóò íî -
âûì ñòè ìó ëîì äëÿ ðàç âè òèÿ è óê ðåï ëå íèÿ åâ ðî ïåéñ êîé ñèñ òå ìû öåí -
íîñ òåé, íå ó êîñ íè òåëü íîé ðå à ëè çà öèè ïðèí öè ïà âåð õî âå í ñòâà çà êî íà.

Íå èç áåæ íàÿ ëî ãè êà äå ìîê ðà òè ÷åñ êî ãî ðàç âè òèÿ çàê ëþ ÷à ëàñü â òîì,
÷òî â åâ ðî ïåéñ êîé ïðà âî âîé ñèñ òå ìå ãà ðàí òè ðî âà íèå âåð õî âå í ñòâà
ïðà âà ñòà ëî êðà å ó ãîëü íûì êàì íåì, öåí íîñòüþ. Â ñòàòüå 3 ïîä ïè ñàí íî -
ãî 5 ìàÿ 1949 ãî äà â Ëîí äî íå óñ òà âà Ñî âå òà Åâ ðî ïû îä íîç íà÷ íî óñ òà -
íîâ ëå íî, ÷òî êàæ äûé ÷ëåí Ñî âå òà Åâ ðî ïû äîë æåí ïðè íÿòü ïðèí öèï
âåð õî âå í ñòâà çà êî íà. Òà êîé ïîä õîä ïðè äàë íî âîå êà ÷å ñò âî è äàëü íåé -
øå ìó ðàç âåð òû âà íèþ ìåæ äó íà ðîä íûõ îò íî øå íèé, ïîñ òà âèâ â èõ îñ íî -
âó ÷åò êèå öåí íî ñò íûå îðè åí òè ðû, ñîã ëàñ íî êî òî ðûì ÷å ëî âåê, åãî äîñ -
òî è í ñòâî, îñ íîâ íûå ïðà âà è ñâî áî äû ÿâ ëÿ þò ñÿ âûñ øåé öåí íîñòüþ. Â
ñâîþ î÷å ðåäü, ãî ñó äà ð ñòâî îã ðà íè ÷å íî îñ íîâ íû ìè ïðà âà ìè è ñâî áî äà -
ìè ÷å ëî âå êà, êàê íå ïîñ ðå ä ñòâåí íî äåéñòâó þ ùèì ïðà âîì. Ýòî òàê æå
îñ íî âû, çàê ðåï ëåí íûå â îñ íî âàõ êîíñ òè òó öè îí íî ãî ñòðîÿ, Êîíñ òè òó -
öèè íà øåé ñòðà íû, êî òî ðûå ïðå äîï ðå äå ëÿ þò ëè íèþ ïî âå äå íèÿ ëè÷ -
íîñ òè è ãî ñó äà ð ñòâåí íîé âëàñ òè â äå ëå ñòà íîâ ëå íèÿ ïðà âî âî ãî ãî ñó äà ð-
 ñòâà è ãðàæ äà íñ êî ãî îá ùå ñò âà. 5
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6 Óáåæ äåí, ÷òî âî âñåõ äå ìîê ðà òè ÷åñ êèõ ñòðà íàõ íà êîíñ òè òó öè îí íîì
óðîâ íå òåì èëè èíûì îá ðà çîì çà ôèê ñè ðî âà íà ñóù íîñòü ïðèí öè ïà
âåð õî âå í ñòâà çà êî íà. Îä íà êî ãëàâ íàÿ çà äà ÷à - ïðåò âî ðèòü åãî â æèçíü,
ñäå ëàòü ïðà âè ëîì æèç íè îã ðà íè ÷å íèå âëàñ òè ïðà âîì.

Â îñî áåí íîñ òè äëÿ ñòðàí íî âîé äå ìîê ðà òèè ýòî òðå áó åò ñêî îð äè íè ðî -
âàí íîé è ïîñ ëå äî âà òåëü íîé ðà áî òû. Òðå áó åò ñÿ íà ëè ÷èå íå çà âè ñè ìîé
ñó äåá íîé ñèñ òå ìû è îñó ùå ñ òâëå íèå áåñï ðè ñò ðà ñò íî ãî ïðà âî ñó äèÿ.

Íà øà ñòðà íà â ýòèõ ñôå ðàõ âñòó ïè ëà â íî âûé ýòàï ñèñ òåì íûõ ðå ôîðì
è ïîñ ëå äî âà òåëü íî îñó ùå ñ òâëÿ åò ïðîã ðàì ìû, îðè åí òè ðî âàí íûå íà
áîëü øèå ïåðñ ïåê òè âû. Ñòåðæ íåì âñåõ ýòèõ ïðîã ðàìì ÿâ ëÿ åò ñÿ ÷å ëî -
âåê, ãà ðàí òè ðî âà íèå åãî ïðàâ è ñâî áîä, ôîð ìè ðî âà íèå â ñòðà íå òà êîé
àò ìîñ ôå ðû, â êî òî ðîé áó äóò ãëà âå í ñòâî âàòü òåð ïè ìîñòü, ïëþ ðà ëèçì,
îò ñó ò ñòâèå äèñê ðè ìè íà öèè, ñïðà âåä ëè âîñòü è âçà èì íîå äî âå ðèå.

Óâå ðåí òàê æå, ÷òî ýòà èñê ëþ ÷è òåëü íàÿ Îá ùå åâ ðî ïåéñ êàÿ êîí ôå ðåí -
öèÿ, ïîñ âÿ ùåí íàÿ åâ ðî ïåéñ êèì êðè òå ðè ÿì âåð õî âå í ñòâà ïðà âà è ïðîá -
ëå ìàì ãðà íèö óñ ìîò ðå íèÿ âëàñ òåé, âíå ñåò ñâîé íåï ðå õî äÿ ùèé âêëàä â
äå ëî ïðå î äî ëå íèÿ èìå þ ùèõ ñÿ âû çî âîâ, áî ëåå ýô ôåê òèâ íî ãî ãà ðàí òè -
ðî âà íèÿ, îáåñ ïå ÷å íèÿ è çà ùè òû ïðàâ ÷å ëî âå êà êàê â íà øåé ñòðà íå, òàê
è â äðó ãèõ ñòðà íàõ-÷ëå íàõ Ñî âå òà Åâ ðî ïû.

Åùå ðàç ïðè âå ò ñòâóþ âñåõ ó÷àñò íè êîâ Êîí ôå ðåí öèè è æå ëàþ ðå çóëü -
òà òèâ íîé è ïëî äîò âîð íîé ðà áî òû.

SERZH SARGSYAN
PresidentoftheRepublicofArmenia

Honorable President of the European Court of Human Rights,

Honorable President of the Venice Commission of the Council of Europe,

Honorable participants of the Conference,

Dear guests,

Ladies and Gentlemen,

In the framework of the chairmanship of Armenia in the Council of Europe,
we undertook organization of this Conference, especially signifying the
issue, which will become a subject of interested discussions by all partici-
pants. It is great honor and responsibility for our state and authorities to
chair at the Council of Europe. During this six-year period we shall strive
to estimate with such beginnings, which will aid to further development
and establishment of the European value system and steady implementa-
tion of the principles of rule of law. It is inevitable logics of the democrat-
ic development that ensuring of the rule of law in the European legal sys-
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7

tem has become basic value. Article 3 of the Statute of the Council of
Europe signed in London, on May 5, 1948 explicitly prescribes that every
member of the Council of Europe must accept the principles of the rule of
law. Such an approach brought new quality to the further development of
international relations, stating the value distinct orientation, according to
which the person, his/her dignity, fundamental rights and freedoms are of
supreme value. In its turn, the state is restricted with the fundamental
rights and freedoms of a person and citizen as directly living law. These
are the provisions which are stipulated in the principles of the constitution-
al order of the constitution of our country which predetermine the behav-
ior of the individual and state power in the establishment of the rule of law
state and civil society.

I am sure that in all democratic states the essence of the principle of rule
of law is stipulated on constitutional level this way or other in all demo-
cratic countries. However, calling to life is the main task, and making
restriction of power by law the rule of life. Especially for the states of new
democracy, it requires systemic and consistent work, demands availability
of independent judicial system and implementation of fair jurisdiction. In
these domains of systemic reforms our country has entered new phase and
consistently implements programs of great perspective tendency. The per-
son, ensuring of his/her rights and freedoms, formation of such an atmos-
phere in the country, where tolerance, pluralism, non-discrimination, jus-
tice and mutual trust will rule. I am sure that this exclusive Pan-European
conference dedicated to the European legal standards of rule of law and
the scope of discretion of powers will provide lasting investment both in
our country and other member-states of European Council  in overcoming
the existing challenges, more effectively guaranteeing, ensuring and pro-
tecting human rights. 

Once again, I would like to greet the participants of the conference and
wish productive and effective work.  
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DEAN SPIELMANN
PresidentoftheEuropeanCourtofHumanRights

Your Excellencies:

Mr. President of the Republic,

Mr. President of the National Assembly,

Mr. President of the Constitutional Court,

Minister Nalbandian,

Ladies and Gentlemen,

I am very pleased indeed to take the floor this morning to address words
of greeting to you in the name of the European Court of Human Rights.

I am deeply gratified that the Constitutional Court has, once again,
involved the European Court in its annual conference. In Strasbourg we
know from the experience of my fellow judges who have taken part in pre-
vious events - and above all Judge Alvina Gyulumyan who is of course
present here today - the very high quality, in every respect, of the Yerevan
International Conferences.

Long may they continue.

This year the conference takes on a special importance, being part of the
programme of Armenia's first ever chairmanship of the Committee of
Ministers of the Council of Europe. 

At Strasbourg, we look forward to a constructive and productive term
under Armenian leadership. Indeed, one of the first concrete achievements
was the adoption of Protocol No. 15 to the Convention, which was opened
for signature in the presence of Mr Nalbandian in Strasbourg at the begin-
ning of last week. Twenty States signed the text immediately, including
Armenia. I hope that their lead will be followed quickly by all other mem-
ber States.

The Protocol is an important outcome of the process of reform of the
Convention system, and I welcome its appearance so soon after last year's
Brighton Conference.

The Protocol will make a number of amendments to the Convention, one
of which has some relevance to the theme of this conference - I will return
to this point in a moment.Yerevan Pan-European Conference - 3 July 2013.

This is a fertile time for the European Convention, with two other texts at
an advanced stage. It is my hope that Protocol No. 16 will be a second
achievement of the Council of Europe during Armenia's term in the chair.
This protocol aims to bring a new dimension to the work of the European
Court of Human Rights, creating a new advisory procedure that will allow
the highest national courts to seek guidance from Strasbourg on questions
of Convention law. I am convinced that this will come to be seen as a
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valuable feature of the international mechanism, and I strongly support a
wide ratification of the protocol by European States. A new channel of
judicial dialogue will come in to being. I see the clear potential for it to
aid national courts in their front-line role of protecting fundamental
human rights. Our Court in Strasbourg stands ready to play this new role,
which I hope will become a reality in the not too distant future.

Also in the pipeline is the agreement on the accession of the European
Union to the Convention. As there is still some distance to travel before
that becomes a reality, I will limit myself to observing that a truly historic
development in international human rights law is now within the reach of
European States.

* * * * *

The theme of this year's conference is a perennial one for modern states.
It raises fundamental questions of power and authority, of accountability
and legitimacy.

That the exercise of public power necessarily implies a degree of discre-
tion for the authority concerned - and notably the executive - must be
accepted as true in principle. In the very next breath, however, must be
mentioned the limits that necessarily apply. The concept of the separation
of powers, to which all European States subscribe in their way, goes hand
in hand with respect by all powers of the State for the rule of law.
Discretionary powers, whether they arise out of tradition and practice, or
out of positive law, must remain within the boundaries set by the relevant
legal norms - domestic and international. It is with the latter - and more
exactly with European legal standards - that this conference is concerned.

Speaking from the perspective of the European Convention on Human
Rights, it will not surprise you if I refer here to the margin of apprecia-
tion. It is, in a nutshell, the recognition by the European Court of an area
of discretion that should be allowed to national authorities in the obser-
vance and implementation of human rights. A great deal has been said
and written about the margin of appreciation - it may well be the most
commented-upon feature of European human rights law. While it is a
judge-made doctrine, it will soon make its way into the text of the
Convention itself. As I mentioned earlier that one of the elements in
Protocol 15 is of special relevance to today's conference - the addition of
a new sentence to the Preamble of the Convention, reading as follows:

"Affirming that the High Contracting Parties, in accordance with the prin-
ciple of subsidiarity, have the primary responsibility to secure the rights
and freedoms defined in this Convention and the Protocols thereto, and
that in doing so they enjoy a margin of appreciation, subject to the super-

9
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10 visory jurisdiction of the European Court of Human Rights established by
this Convention,"

The States have themselves indicated, in the explanatory report, that their
intention with this amendment is to be consistent with the case-law of the
Court. The Protocol does not, therefore, set out to modify this key con-
cept of European human rights law.

In these short introductory remarks, I will limit myself to just a few very
brief observations about the margin of appreciation. I expect that the mat-
ter can be addressed in more detail during the substantive discussions
later on.

I referred a moment ago to the limits that must apply to discretionary
power in a State that is governed by the rule of law, a concept that also
appears in the Preamble to the Convention and underpins all of its provi-
sions. In the phrase "margin of appreciation,” one must emphasise the
word margin. It denotes a relatively limited area where the national
authorities have a certain freedom of action or choice. The margin, as is
well known, may be narrow or broad depending on a series of factors, but
even when it is wide it remains a margin - it does not extend right the
way across the page. As the Court has so often observed, the margin in a
given case always goes hand in hand with European supervision. In short,
there is no reserved domain for State authorities under the Convention.

Looking at the recent case-law of the European Court of Human Rights
involving the margin of appreciation, one can see a trend towards judicial
self-restraint when it is clear that the superior national courts have, at the
domestic level, examined the case in light of the relevant Convention pro-
vision and case-law principles. For example, in a case that involved a bal-
ancing exercise between competing Convention rights - press freedom
and the right to respect for private life - the Court observed that it "would
require strong reasons to substitute its view for that of the domestic
courts" (Von Hannover No. 2).

One sees the same approach in relation to parliaments, where legislators
carefully weigh up the relevant human rights aspects of a piece of legis-
lation, and seek to achieve a reasonable accommodation between individ-
ual rights and others aspects of public interest, the Court has shown itself
inclined to accept the balance that has been struck (Animal Defenders).

What we see in both of these examples is the principle of subsidiarity in
action - a principle that will also become part of the Convention text with
Protocol 15.

As a final remark, it is worth recognising how attentive the authors of the
Convention, working more than 60 years ago, were to the need to set
strict limits to the sovereign powers enjoyed by national authorities - the
requirement that there be an explicit legal basis when restricting rights,
and the strict criteria of "necessity in a democratic society" that must be
met if an interference with an individual's right is to be accepted. This wasD
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11

very progressive for its time. And it has stood the test of time, providing
solid foundations for the modern human rights regime, the great achieve-
ment of the Council of Europe, and the precious heritage of all our peo-
ples.

Ladies and gentlemen,

Thank you for your attention, and I wish for all of you a conference both
fascinating and fruitful.

ÄÈÍ ØÏÈËÜ ÌÀÍÍ
ÏðåäñåäàòåëüÅâðîïåéñêîãîñóäàïîïðàâàì÷åëîâåêà

Ãîñ ïî äèí Ïðå çè äåíò Ðåñ ïóá ëè êè Àð ìå íèÿ!

Ãîñ ïî äèí Ïðåä ñå äà òåëü Íà öè î íàëü íî ãî Ñîá ðà íèÿ!

Ãîñ ïî äèí Ïðåä ñå äà òåëü Êîíñ òè òó öè îí íî ãî Ñó äà!

Ãîñ ïî äèí Ìè íèñòð èíîñò ðàí íûõ äåë!

Äà ìû è Ãîñ ïî äà!

ß î÷åíü ðàä âûñ òó ïèòü ñå ãîä íÿ ñ ïðè âå ò ñòâåí íûì ñëî âîì îò èìå íè
Åâ ðî ïåéñ êî ãî ñó äà ïî ïðà âàì ÷å ëî âå êà. ß áëà ãî äà ðåí Êîíñ òè òó öè îí -
íî ìó Ñó äó çà ó÷àñ òèå Åâ ðî ïåéñ êî ãî ñó äà â íàñ òî ÿ ùåé Êîí ôå ðåí öèè.
Â Ñòðàñ áóð ãå èç âå ñò íî î âû ñî êîì êà ÷å ñò âå Åðå âà íñ êèõ ìåæ äó íà ðîä -
íûõ êîí ôå ðåí öèé èç îïû òà íà øèõ êîë ëåã-ñó äåé, êî òî ðûå ïðè íè ìà ëè
ó÷àñ òèå â ïðå äû äó ùèõ ìå ðîï ðè ÿ òè ÿõ, è ïðåæ äå âñå ãî îò ñóäüè Àëü âè -
íû Ãþ ëó ìÿí, êî òî ðàÿ, ðà çó ìå åò ñÿ, ïðè ñó ò ñòâó åò ñå ãîä íÿ çäåñü.

Â ýòîì ãî äó Êîí ôå ðåí öèÿ ïðè îá ðå òà åò îñî áîå çíà ÷å íèå, ÿâ ëÿ ÿñü
÷àñòüþ ïðîã ðàì ìû ïåð âî ãî â èñ òî ðèè ïðåä ñå äà òåëü ñòâà Àð ìå íèè â
Êî ìè òå òå ìè íè ñò ðîâ Ñî âå òà Åâ ðî ïû. Â Ñòðàñ áóð ãå ìû æäåì
êîíñòðóê òèâ íî ãî è ýô ôåê òèâ íî ãî ïå ðè î äà ïîä ïðåä ñå äà òåëü ñòâîì Àð -
ìå íèè. Êî íå÷ íî æå, îä íèì èç ïåð âûõ êîíê ðåò íûõ äîñ òè æå íèé ñòà ëî
ïðè íÿ òèå Ïðî òî êî ëà ¹ 15 ê Êîí âåí öèè, êî òî ðûé áûë îòê ðûò äëÿ ïîä -
ïè ñà íèÿ â ïðè ñó ò ñòâèè ãîñ ïî äè íà Íàë áàí äÿ íà â Ñòðàñ áóð ãå â íà ÷à ëå
ïðîø ëîé íå äå ëè. Äâàä öàòü ãî ñó äàðñòâ, â òîì ÷èñ ëå è Àð ìå íèÿ, ïîä ïè -
ñà ëè òåêñò íå çà ìåä ëè òåëü íî. Íà äå þñü, ÷òî èõ ïðè ìå ðó âñêî ðå ïîñ ëå -
äó þò âñå îñ òàëü íûå ãî ñó äà ð ñòâà-÷ëå íû. Ïðî òî êîë ÿâ ëÿ åò ñÿ âàæ íûì
ðå çóëü òà òîì ïðî öåñ ñà ðå ôîð ìû êîíò ðîëü íî ãî ìå õà íèç ìà Êîí âåí öèè,
è ÿ ïðè âå ò ñòâóþ åãî ñêî ðîå ïî ÿâ ëå íèå ïîñ ëå ïðîø ëî ãîä íåé Áðàé òî í-
ñ êîé êîí ôå ðåí öèè. Ïðî òî êîë âíå ñåò ðÿä ïîï ðà âîê â Êîí âåí öèþ, îä -
íà èç êî òî ðûõ èìå åò íå êî òî ðîå îò íî øå íèå ê òå ìå íàñ òî ÿ ùåé Êîí ôå -
ðåí öèè. ß î÷åíü ñêî ðî âåð íóñü ê ýòî ìó âîï ðî ñó. 

Ñåé ÷àñ ïëî äîò âîð íîå âðå ìÿ äëÿ Åâ ðî ïåéñ êîé êîí âåí öèè. ß íà äå þñü,
÷òî Ïðî òî êîë ¹ 16 ñòà íåò âòî ðûì äîñ òè æå íè åì Ñî âå òà Åâ ðî ïû â òå -
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12 ÷å íèå ñðî êà ïðåä ñå äà òåëü ñòâà Àð ìå íèè. Ýòîò Ïðî òî êîë âíå ñåò ìíî ãî
íî âî ãî â ðà áî òó Åâ ðî ïåéñ êî ãî ñó äà ïî ïðà âàì ÷å ëî âå êà ïó òåì ñîç äà -
íèÿ íî âî ãî ìå õà íèç ìà êîí ñóëü òà òèâ íûõ çàê ëþ ÷å íèé, ÷òî ïîç âî ëèò
âûñ øèì íà öè î íàëü íûì ñó äåá íûì èíñ òàí öè ÿì çàï ðà øè âàòü óêà çà íèÿ
ïî êîí âåí öè îí íî ìó ïðà âó èç Ñòðàñ áóð ãà (ïðà âî çàï ðà øè âàòü êîí -
ñóëü òà òèâ íûå çàê ëþ ÷å íèÿ Ñó äà áó äåò ïðå äîñ òàâ ëå íî âûñ øèì íà öè î -
íàëü íûì ñó äåá íûì èíñ òàí öè ÿì, êî òî ðûå äîëæ íû èìåòü ïðà âî ïå ðå -
äà âàòü íà ðàñ ñìîò ðå íèå Ñó äà âîï ðî ñû òîë êî âà íèÿ Êîí âåí öèè). ß
óáåæ äåí, ÷òî ýòî áó äåò ðàñ ñìàò ðè âàòü ñÿ êàê öåí íàÿ îñî áåí íîñòü ìåæ -
äó íà ðîä íî ãî ìå õà íèç ìà, è ÿ ðå øè òåëü íî ïîä äåð æè âàþ øè ðî êóþ ðà -
òè ôè êà öèþ Ïðî òî êî ëà åâ ðî ïåéñ êè ìè ãî ñó äà ð ñòâà ìè. ß âè æó áîëü øîé
ïî òåí öè àë äëÿ òî ãî, ÷òî áû ïî ìî÷ü íà öè î íàëü íûì ñó äàì â èõ âå äó ùåé
ðî ëè â äå ëå çà ùè òû îñ íîâ íûõ ïðàâ ÷å ëî âå êà. 

Íàø Ñóä â Ñòðàñ áóð ãå ãî òîâ ñûã ðàòü ýòó íî âóþ ðîëü, êî òî ðàÿ, íà äå -
þñü, ñòà íåò ðå àëü íîñòüþ â íå ñòîëü îò äà ëåí íîì áó äó ùåì. Ñîã ëà øå íèå
î ïðè ñî å äè íå íèè Åâ ðî ïåéñ êî ãî ñî þ çà ê Êîí âåí öèè òàê æå íà õî äèò ñÿ
â ïðî öåñ ñå ïîä ãî òîâ êè. Ïîñ êîëü êó åùå ïðåäñ òî èò ïðîé òè îï ðå äå ëåí -
íûé ïóòü, ÷òî áû ýòî ñòà ëî ðå àëü íîñòüþ, ÿ îã ðà íè ÷óñü ëèøü âûñêàçû-
âàíèåì, ÷òî ïî èñ òè íå èñ òî ðè ÷åñ êàÿ ýâî ëþ öèÿ â îá ëàñ òè ïðà â ÷å ëî âå -
êà â íàñ òî ÿ ùåå âðå ìÿ íà õî äèò ñÿ â ïðå äå ëàõ äî ñÿ ãà å ìîñ òè åâ ðî ïåéñ -
êèõ ãî ñó äàðñòâ.

Òå ìà Kîí ôå ðåí öèè âûä âè ãà åò ôóí äà ìåí òàëü íûå âîï ðî ñû îò íî ñè òåëü -
íî âëàñ òè è ïîë íî ìî ÷èé, ïî äîò ÷åò íîñ òè è ëå ãè òèì íîñ òè. Òî, ÷òî îñó -
ùå ñ òâëå íèå ãî ñó äà ð ñòâåí íîé âëàñ òè íå èç áåæ íî ïðåä ïî ëà ãà åò îï ðå äå -
ëåí íóþ ñòå ïåíü îñ ìîò ðè òåëü íîñ òè ñî îò âå ò ñòâó þ ùèõ îð ãà íîâ, â ÷àñò -
íîñ òè èñ ïîë íè òåëü íîé âëàñ òè, â ïðèí öè ïå äîëæ íî áûòü âîñï ðè íÿ òî
ïðà âèëü íî. Îä íà êî èìåí íî çäåñü íå îá õî äè ìî óêà çàòü ïðå äå ëû, îáÿ çà -
òåëü íûå äëÿ ïðè ìå íå íèÿ. 

Êîí öåï öèÿ ðàç äå ëå íèÿ âëàñ òåé, êî òî ðîé âñå åâ ðî ïåéñ êèå ñòðà íû
ïðè äåð æè âà þò ñÿ ïî-ñâî å ìó, ñîï ðî âîæ äà åò ñÿ óâà æå íè åì ïðèí öè ïà
âåð õî âå í ñòâà ïðà âà âñå ìè âåò âÿ ìè âëàñ òè. Äèñê ðå öè îí íûå ïîë íî ìî -
÷èÿ, íå çà âè ñè ìî îò òî ãî, èñ õî äÿò îíè èç òðà äè öèé, ïðàê òè êè èëè èç
ïî çè òèâ íî ãî ïðà âà, äîëæ íû îñ òà âàòü ñÿ â ðàì êàõ, óñ òà íîâ ëåí íûõ ñî îò -
âå ò ñòâó þ ùè ìè êàê âíóò ðåí íè ìè, òàê è ìåæ äó íà ðîä íû ìè ïðà âî âû ìè
íîð ìà ìè. Èìåí íî åâ ðî ïåéñ êèì ïðà âî âûì ñòàí äàð òàì ïîñ âÿ ùå íà íà -
øà ñå ãîä íÿø íÿÿ Êîí ôå ðåí öèÿ.  

Âàñ íå óäè âèò, åñ ëè ÿ, ãî âî ðÿ ñ òî÷ êè çðå íèÿ Åâ ðî ïåéñ êîé êîí âåí öèè
ïî ïðà âàì ÷å ëî âå êà, îá ðà ùóñü ê ñâî áî äå óñ ìîò ðå íèÿ. Îä íèì ñëî âîì,
ýòî ïðèç íà íèå Åâ ðî ïåéñ êèì ñó äîì îï ðå äå ëåí íî ãî ïî ëÿ óñ ìîò ðå íèÿ,
êî òî ðîå äîëæ íî áûòü ïðå äîñ òàâ ëå íî íà öè î íàëü íûì îð ãà íàì âëàñ òè
ïðè ñîá ëþ äå íèè è ðå à ëè çà öèè èìè ïðàâ ÷å ëî âå êà. Ìíî ãîå áû ëî ñêà -
çà íî è íà ïè ñà íî î ñâî áî äå óñ ìîò ðå íèÿ.   Õî òÿ ýòî äîêò ðè íà, îñ íî âàí -
íàÿ íà ñó äåá íîé ïðàê òè êå, îä íà êî îíà  ñêî ðî áó äåò âîï ëî ùå íà â òåêñ -
òå ñà ìîé Êîí âåí öèè.
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Êàê ÿ óæå ãî âî ðèë, îäèí èç ýëå ìåí òîâ â Ïðî òî êî ëå 15 èìå åò îñî áîå
îò íî øå íèå ê ñå ãîä íÿø íåé Êîí ôå ðåí öèè - ýòî âíå ñå íèå äî ïîë íå íèÿ
-  íî âî ãî ïðåä ëî æå íèÿ â Ïðå àì áó ëó Êîí âåí öèè, êî òî ðîå ãëà ñèò:

"Ïîäò âå ðæ äàÿ, ÷òî â ñî îò âå ò ñòâèè ñ ïðèí öè ïîì ñóá ñè äè àð íîñ òè Âû -
ñî êèå Äî ãî âà ðè âà þ ùè å ñÿ Ñòî ðî íû íå ñóò îñ íîâ íóþ îò âå ò ñòâåí íîñòü
çà îáåñ ïå ÷å íèå ïðàâ è ñâî áîä, ãà ðàí òè ðî âàí íûõ Êîí âåí öè åé è Ïðî -
òî êî ëà ìè ê íåé, è ïîëü çó þò ñÿ ïðè ýòîì ñâî áî äîé óñ ìîò ðå íèÿ, íàä çîð
â îò íî øå íèè ðå à ëè çà öèè êî òî ðîé îñó ùå ñ òâëÿ åò ñÿ Åâ ðî ïåéñ êèì ñó äîì
ïî ïðà âàì ÷å ëî âå êà, ñîç äàí íûì íà îñ íî âà íèè äàí íîé Êîí âåí öèè".

Â ïî ÿñ íè òåëü íîì äîê ëà äå ãî ñó äà ð ñòâà ñà ìè óêà çà ëè, ÷òî èõ íà ìå ðå íèÿ
â ñâÿ çè ñ ýòèì äî ïîë íå íè åì äîëæ íû ñîã ëà ñî âû âàòü ñÿ ñ ïðå öå äå íò íûì
ïðà âîì Ñó äà. ß îá ðà òèë ñÿ ê ïðå äå ëàì, â êî òî ðûõ äîëæ íû ðå à ëè çî -
âàòü ñÿ äèñê ðå öè îí íûå ïîë íî ìî ÷èÿ â ãî ñó äà ð ñòâå, êî òî ðîå ðó êî âî ä -
ñòâó åò ñÿ ïðèí öè ïîì âåð õî âå í ñòâà ïðà âà; êîí öåï öèÿ, êî òî ðàÿ èç ëî æå -
íà òàê æå â ïðå àì áó ëå ê Êîí âåí öèè è ëå æèò â îñ íî âå âñåõ åãî ïî ëî -
æå íèé. Âî ôðà çå "ïðå äå ëû óñ ìîò ðå íèÿ" ñëå äó åò ïîä ÷å ðê íóòü ñëî âî
"ïðå äå ëû". Îíî îáîç íà ÷à åò îò íî ñè òåëü íî îã ðà íè ÷åí íóþ îá ëàñòü, ãäå
íà öè î íàëü íûå âëàñ òè ïîëü çó þò ñÿ îï ðå äå ëåí íîé ñâî áî äîé äåéñòâèÿ
èëè âû áî ðà. Ïðå äå ëû, êàê èç âå ñò íî, ìî ãóò áûòü óç êè ìè èëè øè ðî êè -
ìè â çà âè ñè ìîñ òè îò öå ëî ãî ðÿ äà ôàê òî ðîâ, íî äà æå êîã äà îíè øè ðî -
êèå, îñ òà åò ñÿ îï ðå äå ëåí íàÿ ñâî áî äà. Êàê ÷àñ òî çà ìå ÷àë Ñóä, ýòè âíóò -
ðè ãî ñó äà ð ñòâåí íûå ðàì êè óñ ìîò ðå íèÿ âñåã äà ñîï ðî âîæ äà þò ñÿ åâ ðî -
ïåéñ êèì êîíò ðî ëåì. Ãî âî ðÿ êðàò êî, Êîí âåí öèÿ íå ñîõ ðà íÿ åò çà îð ãà -
íà ìè ãî ñó äà ð ñòâåí íîé âëàñ òè êîíê ðåò íóþ ñôå ðó äëÿ îñó ùå ñ òâëå íèÿ
óñ ìîò ðå íèÿ.

Îá ðà òèâ øèñü ê íå äàâ íå ìó ïðå öå äå íò íî ìó ïðà âó Åâ ðî ïåéñ êî ãî ñó äà
ïî ïðà âàì ÷å ëî âå êà, âêëþ ÷àÿ ñâî áî äó óñ ìîò ðå íèÿ, ìîæ íî óâè äåòü
òåí äåí öèþ ñó äåá íî ãî ñà ìî îã ðà íè ÷å íèÿ, êîã äà ñòà íî âèò ñÿ ÿñ íî, ÷òî
íà öè î íàëü íûå âûñ øèå ñó äû íà íà öè î íàëü íîì óðîâ íå ðàñ ñìîò ðå ëè äå -
ëî â ñâå òå ñî îò âå ò ñòâó þ ùèõ ïî ëî æå íèé Êîí âåí öèè è ïðèí öè ïîâ ïðå -
öå äå íò íî ãî ïðà âà. Íàï ðè ìåð, â äå ëå, êî òî ðîå èìå ëî çà äà ÷ó ñáà ëàí ñè -
ðî âà íèÿ ïðà âà íà ñâî áî äó ïå ÷à òè è ïðà âà íà óâà æå íèå ÷àñò íîé æèç -
íè,  Ñóä îò ìå òèë, ÷òî "íóæ íû âåñ êèå ïðè ÷è íû, ÷òî áû íà öè î íàëü íûå
ñó äû èç ìå íè ëè ñâîþ òî÷ êó çðå íèÿ" (Ôîí Ãàí íî âåð ïðî òèâ Ãåð ìà íèè
¹ 2).

Ìû âè äèì òà êîé æå ïîä õîä â îò íî øå íèè ïàð ëà ìåí òîâ. Òàì, ãäå çà êî -
íî äà òå ëè çà êî íî äà òåëü íû ìè àê òà ìè òùà òåëü íî âçâå øè âà þò âñå ñî îò -
âå ò ñòâó þ ùèå àñ ïåê òû ïðàâ ÷å ëî âå êà è ñòðå ìÿò ñÿ äîñ òè÷ü ðà çóì íî ãî
ñîã ëà ñî âà íèÿ ìåæ äó ïðà âà ìè ëè÷ íîñ òè è äðó ãè ìè àñ ïåê òà ìè, ïðåä-
ñ òàâ ëÿ þ ùè ìè îá ùå ñò âåí íûé èí òå ðåñ, Ñóä ïî êà çàë, ÷òî îí ìî æåò ïðè -
ìå íèòü áà ëàíñ, êî òî ðûé, îä íà êî, áûë íà ðó øåí (Çà ùèò íè êè æè âîò -
íûõ). 

Â êà ÷å ñò âå ïîñ ëåä íå ãî çà ìå ÷à íèÿ ñëå äó åò ïðèç íàòü íàñ êîëü êî âíè ìà -
òåëü íû áû ëè àâ òî ðû Êîí âåí öèè, ðà áî òà þ ùèå áî ëåå 60 ëåò íà çàä, ê
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14 íå îá õî äè ìîñ òè óñ òà íîâ ëå íèÿ ñòðî ãèõ îã ðà íè ÷å íèé íà ñó âå ðåí íûå
ïîë íî ìî ÷èÿ íà öè î íàëü íûõ âëàñ òåé, à èìåí íî: òðå áî âà íèå íà ëè ÷èÿ ÿñ -
íîé ïðà âî âîé îñ íî âû ïðè îã ðà íè ÷å íèè ïðàâ - ñòðî ãèé êðè òå ðèé, "íå -
îá õî äè ìûé â äå ìîê ðà òè ÷åñ êîì îá ùå ñò âå", îáÿ çà òåëü íûé äëÿ ïðè ìå -
íå íèÿ, åñ ëè äî ïó ùå íî âìå øà òåëü ñòâî â ïðà âà ëè÷ íîñ òè. 

Òîã äà ýòî áû ëî î÷åíü ïðîã ðåñ ñèâ íî è âû äåð æà ëî èñ ïû òà íèå âðå ìå -
íåì, îáåñ ïå ÷è âàÿ ïðî÷ íóþ îñ íî âó ñîâ ðå ìåí íî ãî ðå æè ìà çà ùè òû
ïðàâ ÷å ëî âå êà - âå ëè êîå äîñ òè æå íèå Ñî âå òà Åâ ðî ïû è äðà ãî öåí íîå
íàñ ëå äèå âñåõ íà øèõ íà ðî äîâ.

Æå ëàþ âñåì Âàì èí òå ðåñ íîé è ïëî äîò âîð íîé ðà áî òû è áëàãîäàðþ çà
âíè ìà íèå! 
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GIANNI BUQUICCHIO
PresidentoftheVeniceCommissionoftheCouncilofEurope

Mr. President of the National Assembly of Armenia, 

Mr. Chairman of the Constitutional Court of Armenia,

Mr. Minister of Foreign Affairs,

Mr. President of the European Court of Human Rights,

Ladies and Gentlemen!

It is a great pleasure for me to be with you in Yerevan for the Pan-
European Conference on European Standards of Rule of Law and the scope
of discretion of powers in the member-states of the Council of Europe. The
Venice Commission has a longstanding tradition of organizing Yerevan
conferences with the Constitutional Court of Armenia, and I am pleased to
convince the Conference this year during the chairmanship of the Republic
of Armenia in the Committee of Ministers of the Council of Europe. In
choosing the topic of the Rule of Law and Discretion, the Armenian chair-
manship and the Constitutional Court have made a wise decision. The late
philosopher, legal philosopher Ronald Dworkin once wrote and I quote:
"Discretion, like the hole in a donut, does not exist, except as an area left
open by its surrounding belt of restrictions. It is therefore a relative con-
cept; it always makes sense to ask - discretion under which standards or
discretion as to which authority?" It is this belt of restrictions and the
applicable standards that we have come to explore today in Yerevan. At
first side, the exercised of discretion may seem appealing and even dan-
gerous, letting the executive make decisions that are not predefined by
positive law could lead to arbitrary results, which are conflicting with the
principle of legality of the Rule of Law. However, this is untrue. In any
society, in any state administration decisions need to be taken that are
close to social realities. It is impossible to predefine in the law all situa-
tions that could arise in practice. Forcing the executive and the judiciary
to implement laws in a purely former manner would result in the break-
down of state administration. Laws cannot foresee all the possible and con-
ceivable options for their application and they should not seek to do so. A
modern state needs to be flexible in order to be able to react quickly to
changing circumstances. Discretion is necessary but discretion needs to be
limited in order to be in conformity with the principle of the Rule of Law.
Basing itself on other fundamental documents of the Council of Europe
and United Nations, the Venice Commission's report on the Rule of Law
tried to seek a consensus on the central elements of the Rule of Law, which
are: legality, legal certainty, provision of arbitrariness, access to justice,
respect for Human Rights and non-discrimination and equality before the
law. Each of these elements closely relate to the issue of discretion. The
principle of legality requires that public officials exercised discretion only 15
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16 within the scope attributed to them by the law. Legal certainty requires
that the scope of discretion of the state be foreseeable in order to allow the
individual to regulate his or her conduct. Either legal certainty also relates
to the quality of the law itself. Discretion should only be exercised where
this is foreseen by the legislator and not because the norms are unclear or
ambiguous. Arbitrariness is the negation of the Rule of Law. Discretion
must be exercised in a way that avoids invisible, irrational, or oppressive
acts. The exercise of discretion by the administration must be controlled
by independent courts. The exercise of the own discretion is controlled by
way of an appeal to a higher instance and in the field of Human Rights
also by the international bodies, foremost, the European Court of Human
Rights. Respect for procedural Human Rights, such as Right to be heard,
is required in order to balance the choice of options of the administration.
The wider the scope of discretion, the more procedural guarantees are
required to avoid arbitrariness. Nondiscrimination and equality before the
law are obvious constraints on any exercise of discretion.

Ladies and Gentlemen, 

As we can see, the scope of discretion and the guarantees of the Rule of
Law are thus closely intervened. During our discussions, we will approach
this topic from the point of view of norm setting powers and implement-
ing bodies. Both works together in order to achieve the necessary flexibil-
ity requiring the modern society while respecting the Rule of Law. Today,
our conference would give us the opportunity to focus on the role of the
legislator, to which extent is parliament free to make its own policy choic-
es, what are its constraints in the constitution and International Law.
Obviously, the parliament, but also government, as a norm setting power,
adopting decrees, is bound by the hierarchy of norms. Are there differ-
ences in the scope of discretion according to the type of acts, for example
when they provide benefits or when they limit rights? The implementation
of laws, the procedure of adopting individual decisions by administration
must be transparent and decisions must be stringently motivated, the least
they will be annulled by the judiciary. Judicial decisions themselves have
to live up to high standards of motivation.

Ladies and Gentlemen, 

I am very grateful to the Constitutional Court of Armenia for being ready
to publish the proceedings of this conference in its Almanac. For the
Venice Commission the results of this conference will be an important con-
tribution to our ongoing work on a checklist for the Rule of Law, which
have been requested at the commissions London Conference on the Rule
of Law as a practical concept under the UK chairmanship in the Committee
of Ministers. Discussions here in Yerevan will help us to determine with
the more procession, the concept of discretion, its scopes and its limits.

Thank you very much for your attention!
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ÄæÀÍ ÍÈ áÓ ÊÈÊ ÊÈÎ
ÏðåäñåäàòåëüÂåíåöèàíñêîéêîìèññèèÑîâåòàÅâðîïû

Ãîñ ïî äèí Ïðåä ñå äà òåëü Íà öè î íàëü íî ãî Ñîá ðà íèÿ Àð ìå íèè!

Ãîñ ïî äèí Ïðåä ñå äà òåëü Êîíñ òè òó öè îí íî ãî Ñó äà Àð ìå íèè!

Ãîñ ïî äèí Ìè íèñòð èíîñò ðàí íûõ äåë!

Ãîñ ïî äèí Ïðå çè äåíò Åâ ðî ïåéñ êî ãî ñó äà ïî ïðà âàì ÷å ëî âå êà!

Äà ìû è Ãîñ ïî äà!

Äëÿ ìå íÿ áîëü øîå óäî âîëü ñòâèå ïðè ñó ò ñòâî âàòü ñ Âà ìè â Åðå âà íå íà
Âñå åâ ðî ïåéñ êîé êîí ôå ðåí öèè, ïîñ âÿ ùåí íîé åâ ðî ïåéñ êèì ñòàí äàð òàì
âåð õî âå í ñòâà ïðà âà è ïðå äå ëàì óñ ìîò ðå íèÿ âëàñ òåé â ñòðà íàõ-÷ëå íàõ
Ñî âå òà Åâ ðî ïû.

Âå íå öè à íñ êàÿ êî ìèñ ñèÿ èìå åò äàâ íþþ òðà äè öèþ îð ãà íè çà öèè ñîâ ìå -
ñò íî ñ Êîíñ òè òó öè îí íûì Ñó äîì Àð ìå íèè Åðå âà íñ êèõ êîí ôå ðåí öèé, è
ÿ ðàä, ÷òî â ýòîì ãî äó óäà ëîñü îð ãà íè çî âàòü Êîí ôå ðåí öèþ â ïå ðè îä
ïðåä ñå äà òåëü ñòâà Ðåñ ïóá ëè êè Àð ìå íèÿ â Êî ìè òå òå ìè íè ñò ðîâ Ñî âå òà
Åâ ðî ïû. 

Îð ãà íè çà òî ðû ïðè íÿ ëè ìóä ðîå ðå øå íèå, âûá ðàâ â êà ÷å ñò âå òå ìû îá -
ñóæ äå íèÿ âåð õî âå í ñòâî ïðà âà è âîï ðî ñû óñ ìîò ðå íèÿ. Íå äàâ íî ñêîí -
÷àâ øèé ñÿ ôè ëî ñîô ïðà âà Ðî íàëüä Äâîð êèí îä íàæ äû íà ïè ñàë: "Óñ ìîò -
ðå íèå, êàê äûð êà â áóá ëè êå, îíî íå ñó ùå ñò âó åò, çà èñê ëþ ÷å íè åì îá -
ëàñ òè, îòê ðû òîé áëèç ëå æà ùèì ïî ÿ ñîì îã ðà íè ÷å íèÿ. Âîò ïî ÷å ìó îíî
ÿâ ëÿ åò ñÿ îò íî ñè òåëü íîé êîí öåï öè åé è âñåã äà âîç íè êà åò âîï ðîñ - óñ -
ìîò ðå íèå ïî êà êèì ñòàí äàð òà ìè èëè óñ ìîò ðå íèå â îò íî øå íèè êà êèõ
âëàñ òåé?" 

Ìû ñîá ðà ëèñü çäåñü, ÷òî áû èñ ñëå äî âàòü èìåí íî ýòîò ïî ÿñ îã ðà íè ÷å íèé.
Íà ïåð âûé âçãëÿä ïðè ìå íå íèå óñ ìîò ðå íèÿ ìî æåò ïî êà çàòü ñÿ èí òå ðåñ -
íûì è äà æå îïàñ íûì, ïîç âî ëÿÿ èñ ïîë íè òåëü íîé âëàñ òè ïðè íè ìàòü ðå -
øå íèÿ, íå ïðå äóñ ìîò ðåí íûå äåéñòâó þ ùèì ïðà âîì, ÷òî ìî æåò ïðè âåñ -
òè ê ïðî èç âî ëó, êî òî ðûé ïðî òè âî ðå ÷èò ïðèí öè ïó âåð õî âå í ñòâà ïðà âà. 

Îä íà êî ýòî íå òàê. Â ëþ áîì îá ùå ñò âå, â ëþ áîì ãî ñó äà ð ñòâå äîëæ íû
ïðè íè ìàòü ñÿ ðå øå íèÿ, êî òî ðûå íà è áî ëåå áëèç êè äàí íûì ñî öè àëü íûì
ðå à ëè ÿì. Íå âîç ìîæ íî çà ðà íåå ïðå äîï ðå äå ëèòü â çà êî íå âñå ñè òó à öèè,
êî òî ðûå ìî ãóò âîç íèê íóòü íà ïðàê òè êå.

Ïðè íó äè òåëü íîå èñ ïîë íå íèå çà êî íîâ èñ ïîë íè òåëü íîé è ñó äåá íîé
âëàñ òÿ ìè ïðè âå äåò ê ðàñ ïà äó ãî ñó äà ð ñòâåí íî ãî óï ðàâ ëå íèÿ. Çà êî íû íå
ìî ãóò ïðåä âè äåòü âñå âîç ìîæ íûå è âî îá ðà çè ìûå âà ðè àí òû èõ ïðè ìå -
íå íèÿ, è îíè íå äîëæ íû ñòðå ìèòü ñÿ ê ýòî ìó. 

Ñîâ ðå ìåí íîå ãî ñó äà ð ñòâî äîëæ íî áûòü ãèá êèì, ÷òî áû áûòü â ñîñ òî ÿ -
íèè áûñò ðî ðå à ãè ðî âàòü íà ìå íÿ þ ùè å ñÿ îáñ òî ÿ òåëü ñòâà. Óñ ìîò ðå íèå
íå îá õî äè ìî, îä íà êî îíî äîëæ íî áûòü îã ðà íè ÷åí íûì è ñî îò âå ò ñòâî âàòü
ïðèí öè ïó âåð õî âå í ñòâà ïðà âà.
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18 Îñ íî âû âà ÿñü íà äðó ãèå îñ íî âî ïî ëà ãà þ ùèå äî êó ìåí òû Ñî âå òà Åâ ðî ïû
è Îð ãà íè çà öèè Îáú å äè íåí íûõ Íà öèé, â äîê ëà äå Âå íå öè à íñ êîé êî ìèñ -
ñèè î âåð õî âå í ñòâå ïðà âà äå ëà åò ñÿ ïî ïûò êà íàé òè êîí ñåí ñóñ ìåæ äó
ñòåðæ íå âû ìè ýëå ìåí òà ìè âåð õî âå í ñòâà ïðà âà, êî òî ðû ìè ÿâ ëÿ þò ñÿ: çà -
êîí íîñòü, ïðà âî âàÿ îï ðå äå ëåí íîñòü, ïðå äî òâ ðà ùå íèå ïðî èç âî ëà, äîñ -
òóï ê ïðà âî ñó äèþ, óâà æå íèå ïðàâ ÷å ëî âå êà, íå äî ïó ùå íèå äèñê ðè ìè -
íà öèè è ðà âå í ñòâî ïå ðåä çà êî íîì.

Êàæ äûé èç ýòèõ ýëå ìåí òîâ òåñ íî ñâÿ çàí ñ âîï ðî ñîì óñ ìîò ðå íèÿ.
Ïðèí öèï çà êîí íîñ òè òðå áó åò, ÷òî áû ãî ñó äà ð ñòâåí íûå äîëæ íî ñò íûå
ëè öà ïðè ìå íÿ ëè óñ ìîò ðå íèå òîëü êî â ðàì êàõ, ïðè ïè ñû âà å ìûõ èì çà -
êî íîì. Ïðà âî âàÿ îï ðå äå ëåí íîñòü òðå áó åò, ÷òî áû ãðà íè öû óñ ìîò ðå íèÿ
ãî ñó äà ð ñòâà áû ëè ïðåä âè äè ìû äëÿ òî ãî, ÷òî áû ïîç âî ëèòü ÷å ëî âå êó ðå -
ãó ëè ðî âàòü ñâîå ïî âå äå íèå.

Ïðà âî âàÿ îï ðå äå ëåí íîñòü òàê æå ñâÿ çà íà ñ êà ÷å ñò âîì ñà ìî ãî çà êî íà.
Óñ ìîò ðå íèå ìî æåò ïðè ìå íÿòü ñÿ ëèøü òàì, ãäå ýòî ïðå äóñ ìîò ðå íî çà -
êî íî äà òå ëåì, à íå ïî òî ìó, ÷òî íîð ìû íå ÿñ íû èëè íå îä íîç íà÷ íû. Ïðî -
èç âîë - îò ðè öà íèå âåð õî âå í ñòâà ïðà âà. Óñ ìîò ðå íèå äîëæ íî ïðè ìå -
íÿòü ñÿ, èç áå ãàÿ íå âè äè ìûõ, íå ðà çóì íûõ èëè æåñ òî êèõ äåéñòâèé.

Ïðè ìå íå íèå óñ ìîò ðå íèÿ âëàñ òÿ ìè äîëæ íî êîíò ðî ëè ðî âàòü ñÿ íå çà âè -
ñè ìû ìè ñó äà ìè. Ïðè ìå íå íèå ñîáñòâåí íî ãî óñ ìîò ðå íèÿ êîíò ðî ëè ðó åò -
ñÿ ïó òåì îá ðà ùå íèÿ â âû øåñ òî ÿ ùèå èíñ òàí öèè, à â îá ëàñ òè ïðàâ ÷å -
ëî âå êà - òàê æå ìåæ äó íà ðîä íû ìè îð ãà íà ìè, ïðåæ äå âñå ãî, Åâ ðî ïåéñ -
êèì ñó äîì ïî ïðà âàì ÷å ëî âå êà.

Óâà æå íèå ïðî öåñ ñó àëü íûõ ïðàâ ÷å ëî âå êà, òà êèõ êàê ïðà âî áûòü óñ ëû -
øàí íûì, íå îá õî äè ìî äëÿ ñáà ëàí ñè ðî âà íèÿ âû áî ðà äåéñòâèé âëàñ òåé.
×åì øè ðå ñôå ðà óñ ìîò ðå íèÿ, òåì áîëü øå ïðî öåñ ñó àëü íûõ ãà ðàí òèé
íå îá õî äè ìî âî èç áå æà íèå ïðî èç âî ëà. Íå äè ñê ðè ìè íà öèÿ è ðà âå í ñòâî
ïå ðåä çà êî íîì ÿâ ëÿ þò ñÿ î÷å âèä íû ìè îã ðà íè ÷å íè ÿ ìè ïðè ïðè ìå íå íèè
ëþ áî ãî óñ ìîò ðå íèå.

Äà ìû è ãîñ ïî äà!

Êàê âè äèì, ïðå äå ëû óñ ìîò ðå íèÿ è ãà ðàí òèè âåð õî âå í ñòâà ïðà âà ïðî -
òè âî ðå ÷àò äðóã äðó ãó. Â õî äå íà øåé äèñ êóñ ñèè ìû áó äåì ïîä õî äèòü ê
ýòîé òå ìå ñ òî÷ êè çðå íèÿ çà êî íî äà òåëü íîé âëàñ òè è ïðà âîï ðè ìå íè -
òåëü íûõ îð ãà íîâ.

Îáà ðà áî òà þò äëÿ äîñ òè æå íèÿ íå îá õî äè ìîé ãèá êîñ òè, îáÿ çà òåëü íî é
äëÿ ïðèç íà þ ùå ãî âåð õî âå í ñòâî ïðà âà ñîâ ðå ìåí íî ãî îá ùå ñò âà. Ñå ãîä -
íÿøíÿ ÿ Êîí ôå ðåí öèÿ ïðå äîñ òà âèò íàì âîç ìîæ íîñòü ñîñ ðå äî òî ÷èòü ñÿ
íà ðî ëè çà êî íî äà òå ëÿ, íà ñòå ïå íè åãî ñâî áî äû â âû áî ðå ñîáñòâåí íîé
ïî ëè òè êè, îã ðà íè ÷å íè ÿõ, ïðå äóñ ìîò ðåí íûõ â êîíñ òè òó öèè è ìåæ äó íà -
ðîä íîì ïðà âå.

Ïî íÿò íî, ÷òî íå òîëü êî ïàð ëà ìåíò, íî è ïðà âè òåëü ñòâî  ïðè ïðè íÿ òèè
ïîñ òà íîâ ëå íèé ñâÿ çà íû èå ðàð õè åé íîðì. Ñó ùå ñò âó þò ëè ðàç ëè ÷èÿ â
ïðå äå ëàõ óñ ìîò ðå íèÿ, çà âè ñÿ ùå ãî îò òè ïà äåéñòâèé, íàï ðè ìåð, êîã äà
îíè ïðå äîñ òàâ ëÿ þò ïðå è ìó ùå ñò âà èëè êîã äà îã ðà íè ÷è âà þò ïðà âà?Ä
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Èñ ïîë íå íèå çà êî íîâ, ïî ðÿ äîê ïðè íÿ òèÿ èí äè âè äó àëü íûõ ðå øå íèé âå -
äî ì ñòâà ìè äîëæ íû áûòü ïðîç ðà÷ íû ìè,  è ðå øå íèÿ äîëæ íû áûòü ñòðî -
ãî ìî òè âè ðî âàí íû ìè, â ïðî òèâ íîì ñëó ÷àå îíè áó äóò îò ìå íå íû â ñó -
äåá íîì ïî ðÿä êå. Ñó äåá íûå ðå øå íèÿ ñà ìè äîëæ íû äîñ òè÷ü âû ñî êî ãî
óðîâ íÿ ìî òè âà öèè.

Äà ìû è ãîñ ïî äà!

ß áëà ãî äà ðåí Êîíñ òè òó öè îí íî ìó Ñó äó Àð ìå íèè çà ãî òîâ íîñòü îïóá ëè -
êî âàòü ìà òå ðè à ëû ýòîé Êîí ôå ðåí öèè â ñâî åì Àëü ìà íà õå. Äëÿ Âå íå öè -
à íñ êîé êî ìèñ ñèè ðå çóëü òà òû ýòîé Êîí ôå ðåí öèè ñòà íóò âàæ íûì âêëà -
äîì â ðà áî òó ïî ñîñ òàâ ëå íèþ "Êîíò ðîëü íî ãî ñïèñ êà âîï ðî ñîâ äëÿ
îöåí êè ñîñ òî ÿ íèÿ âåð õî âå í ñòâà ïðà âà", ðå øå íèå î êî òî ðîì ïðè íÿ òî
íà îð ãà íè çî âàí íîé â ðàì êàõ ïðåä ñå äà òåëü ñòâà Îáú å äè íåí íî ãî Êî ðî-
 ëå â ñòâà â Êî ìè òå òå ìè íè ñò ðîâ Ñî âå òà Åâ ðî ïû Êîí ôå ðåí öèè íà òå ìó
"Âåð õî âå í ñòâî ïðà âà êàê ïðàê òè ÷åñ êàÿ êîí öåï öèÿ". Åðå âà íñ êèå îá -
ñóæ äå íèÿ ïî ìî ãóò íàì îï ðå äå ëèòü êîí öåï öèþ óñ ìîò ðå íèþ, ñôå ðû åå
ïðè ìå íå íèÿ è ïðå äå ëû.

Áëà ãî äà ðþ çà âíè ìà íèå!
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20 ÂÑÒÓÏÈÒÅËÜÍÛÅ ÑËÎÂÀ 
OPENING SPEECHES 

ALLOCUTIONS D’OUVERTURE

ÎÂÈÊ Àá ÐÀ ÀÌßÍ
ÏðåäñåäàòåëüÍàöèîíàëüíîãîÑîáðàíèÿÐåñïóáëèêèÀðìåíèÿ

Ìíî ãî ó âà æà å ìûé ïðåä ñå äà òåëü Åâ ðî ïåéñ êî ãî Ñó äà ïî ïðà âàì ÷å ëî âå -
êà ã-í Øïèëü ìàí!

Óâà æà å ìûé ïðåä ñå äà òåëü Âå íå öè à íñ êîé êî ìèñ ñèè ã-í Áó êè êêèî!

Óâà æà å ìûå ó÷àñò íè êè Kîí ôå ðåí öèè!

Äà ìû è ãîñ ïî äà! 

Ïîç âîëü òå ïðè âå ò ñòâî âàòü Âàñ â Íà öè î íàëü íîì Ñîá ðà íèè Ðåñ ïóá ëè êè
Àð ìå íèÿ. Ìû âåñü ìà ðà äû ïðè íÿòü â Åðå âà íå, â ïàð ëà ìåí òå Àð ìå íèè
Âñå åâ ðî ïåéñ êóþ êîí ôå ðåí öèþ íà òå ìó "Åâ ðî ïåéñ êèå ñòàí äàð òû âåð -
õî âå í ñòâà ïðà âà è ïðå äå ëû óñ ìîò ðå íèÿ âëàñ òåé â ñòðà íàõ-÷ëå íàõ ÑÅ".

Ïðî âå äå íèå ïî äîá íî ãî ìå ðîï ðè ÿ òèÿ ñèì âî ëè÷ íî íå òîëü êî â òîì
ñìûñ ëå, ÷òî Êîí ôå ðåí öèÿ ïðî õî äèò â ðàì êàõ ïðåä ñå äà òåëü ñòâà Àð ìå -
íèè â Êî ìè òå òå ìè íè ñò ðîâ ÑÅ, íî è ñâè äå òåëü ñòâó åò î ïðè âåð æåí íîñ -
òè Àð ìå íèè åâ ðî ïåéñ êèì öåí íîñ òÿì è ãî òîâ íîñ òè òåñ íåé øèì îá ðà çîì
èí òåã ðè ðî âàòü ñÿ â áîëü øóþ åâ ðî ïåéñ êóþ ñåìüþ.

Óâà æà å ìûå äðóçüÿ!

Êàê Âàì óæå èç âå ñò íî, ÷å ðåç äâà äíÿ Àð ìå íèÿ îò ìå òèò Äåíü Êîíñ òè -
òó öèè. Ïîëü çó ÿñü ñëó ÷à åì, õî ÷ó ïîçä ðà âèòü âñåõ íàñ ñ íàñ òó ïà þ ùèì
ïðàçä íè êîì. ßâ ëÿ ÿñü ãî ñó äà ð ñòâîì ñ ìî ëî äîé äå ìîê ðà òè åé, Ðåñ ïóá ëè -
êà Àð ìå íèÿ òåì íå ìå íåå èìå åò áî ãà òûå òðà äè öèè êîíñ òè òó öè îí íûõ
ïðèí öè ïîâ - ñ óñ ïåø íûì ñîâ ìå ùå íè åì íîðì ïðà âà è íà øåé íà öè î -
íàëü íîé öåí íî ñò íîé ñèñ òå ìû. Â ÷àñò íîñ òè, â ýòîì ãî äó îò ìå ÷à åò ñÿ 240-
ëå òèå òðó äà èç âå ñò íî ãî àð ìÿ íñ êî ãî îá ùå ñò âåí íî ãî äå ÿ òå ëÿ 18-ãî âå êà
Ø. Øà àìè ðÿ íà "Çà ïàä íÿ ÷åñ òî ëþ áèÿ". Âû øåä øàÿ â ñâåò â 1773 ã. â èí -
äèéñ êîì ãî ðî äå Ìàä ðà ñå ðà áî òà, åùå â 18 âå êå îï ðå äå ëèâ ìî äåëü ñîâ -
ðå ìåí íî ãî äå ìîê ðà òè ÷åñ êî ãî ãî ñó äà ð ñòâà, ïî ñó òè áû ëà êîíñ òè òó öè åé,
ïðè ÷åì ñ äî âîëü íî ïå ðå äî âûì åâ ðî ïåéñ êèì ìûø ëå íè åì.

Óâà æà å ìûå äðóçüÿ, äà ìû è ãîñ ïî äà!

Òî, ÷òî íà  Eðå âà íñ êóþ êîí ôå ðåí öèþ ïðèã ëà øå íû è ñå ãîä íÿ ïðè íè -
ìà þò ó÷àñ òèå â åå ðà áî òå ðàç ëè÷ íûå âû ñî êèå äå ëå ãà öèè áî ëåå ÷åì èç
30 ñòðàí-÷ëå íîâ Ñî âå òà Åâ ðî ïû â ëè öå ïðåäñ òà âè òå ëåé ïàð ëà ìåí òîâ,
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êîíñ òè òó öè îí íûõ ñó äîâ è âûñ øèõ ñó äåá íûõ èíñ òàí öèé îá ùåé þðèñ -
äèê öèè, ìè íèñ òåðñòâ þñ òè öèè, îôè ñîâ çà ùèò íè êîâ ïðàâ ÷å ëî âå êà ñâè -
äå òåëü ñòâó åò îá àê òó àëü íîñ òè èçá ðàí íîé òå ìû è çëî áîä íåâ íîñ òè âêëþ -
÷åí íûõ â íåå ðàç ëè÷ íûõ âîï ðî ñîâ è ïðîá ëåì.

Õî ÷ó îñî áî îò ìå òèòü, ÷òî âàæ íîñòü òå ìû Âñå åâ ðî ïåéñ êîé åðå âà íñ êîé
êîí ôå ðåí öèè ïîä ÷å ðê íó òà Åâ ðî ïåéñ êèì ñó äîì ïî ïðà âàì ÷å ëî âå êà è
Âå íå öè à íñ êîé êî ìèñ ñè åé. Ýòà Êîí ôå ðåí öèÿ - ðå àëü íàÿ âîç ìîæ íîñòü
ïó òåì îá ñóæ äå íèé, îöå íîê è ïðåä ëî æå íèé ñäå ëàòü âåð õî âå í ñòâî ïðà -
âà áî ëåå äîñ òóï íûì è âîñï ðè íè ìà å ìûì íå òîëü êî íå ïîñ ðå ä ñòâåí íû ìè
àê òî ðà ìè åâ ðî ïåéñ êî ãî êîí òè íåí òà, íî è òå ìè ñòðà íà ìè è âëàñ òÿ ìè
íà øå ãî ðå ãè î íà, êî òî ðûì, ïî ëà ãàþ, ïðåäñ òî ÿò åùå ñåðü åç íûå ñâåð øå -
íèÿ â ýòîé ñôå ðå. Ó êàæ äî ãî èç Âàñ åñòü âîç ìîæ íîñòü îáú åê òèâ íî îöå -
íèòü ñè òó à öèþ ñ òî÷ êè çðå íèÿ åâ ðî ïåéñ êèõ ñòàí äàð òîâ âåð õî âå í ñòâà
ïðà âà è ïðå äå ëîâ óñ ìîò ðå íèÿ âëàñ òåé.

Óâà æà å ìûå êîë ëå ãè!

Òå ìà Kîí ôå ðåí öèè àê òó àëü íà äëÿ ìíî ãèõ ÿâ ëÿ þ ùèõ ñÿ ÷ëå íà ìè Ñî âå -
òà Åâ ðî ïû ãî ñó äàðñòâ è íå òîëü êî äëÿ íèõ. Óâå ðåí, ÷òî â õî äå íå ïîñ -
ðå ä ñòâåí íî ãî è ðàç íîñ òî ðîí íå ãî îá ñóæ äå íèÿ â ýòîì ôîð ìà òå ìîæ íî
ðàç âåð íóòü äåëü íûå è èí òå ðåñ íûå äå áà òû. 

Æå ëàþ óñ ïå õà ðà áî òå Êîí ôå ðåí öèè è íà äå þñü, ÷òî ó Âàñ òàê æå áó äåò
âîç ìîæ íîñòü îç íà êî ìèòü ñÿ ñ íà øåé äðåâ íåé ñòðà íîé.

HOVIK ABRAHAMYAN
PresidentoftheNationalAssemblyoftheRepublicofArmenia

Dear Mr. Dean Spielmann, President of the European Court of Human
Rights!

Dear Mr. Gianni Buquicchio, President of the Venice Commission!

Distinguished Chairmen of Constitutional courts!

Dear participants of the conference!

Ladies and gentlemen!

Let me welcome you in the National Assembly of the Republic of Armenia.
We are very happy to host the Pan-European conference on "The European
Legal Standards of Rule of Law and the Scope of Discretion of Powers in
the Member States of the Council of Europe" in the Armenian parliament,
in Yerevan.

Holding of this event is symbolic not only in the sense that it is taking
place in the frames of the Armenian chairmanship of the Committee of
Ministers, but also attests to Armenia's commitment to European values
and readiness to closely integrate in the big European family. 21
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Dear Friends,

As you might be aware, in two days Armenia will be celebrating
Constitution Day. I would like to seize this opportunity and congratulate
all of us on the upcoming national event. Being a young democracy,
Armenia has rich traditions of constitutional principles - with a successful
combination of legal norms and our national value system. In particular,

this year we mark the 240th anniversary of the 18th century outstanding
Armenian public figure Shahamir Shahamirian's work "Vorogayt Parats"
(Snare of Glory). This work, published in 1773 in Madras, India, actually
defined the model of a contemporary democracy and, in fact, presented
itself a constitution, inter alia, with a rather advanced European mentality.

Dear Friends, ladies and gentlemen

The fact that high-level delegations from over 30 Council of Europe mem-
ber states are invited and attend the Yerevan conference on behalf of par-
liaments, constitutional courts and judicial instances of general jurisdic-
tion, as well as Justice ministries, representatives of human rights defend-
ers' offices attests to the topicality of the subject matter of the conference
and to the urgency of different issues and problems placed on the agenda.

I wish to particularly mention that the European Court of Human Rights
and the Venice Commission attach great importance to the subject matter
of the Yerevan conference. Through debates, assessments and recommen-
dations the conference is a real opportunity to make the rule of law more
and more accessible not only to the direct actors in Europe, but also to
those states and authorities of our region, who, I believe, have serious work
ahead of them in this area. Each and every of you has a possibility to objec-
tively assess the situation in conformity with the European standards and
from the angle of discretion of powers.

Dear Colleagues, 

The theme of the conference is topical for many Council of Europe states,
and not only for them. I believe that in this format of direct and multilat-
eral discussion deep and interesting debates will take place.

I wish successful proceedings to this Pan-European conference and I hope
that you will also have an opportunity to get a better knowledge of our
ancient country.

22
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ÝÄ ÂÀÐÄ ÍÀË áÀÍ ÄßÍ
ÌèíèñòðèíîñòðàííûõäåëÐåñïóáëèêèÀðìåíèÿ

Óâà æà å ìûé Ïðåä ñå äà òåëü Íà öè î íàëü íî ãî Ñîá ðà íèÿ!

Óâà æà å ìûé Ïðåä ñå äà òåëü Êîíñ òè òó öè îí íî ãî Ñó äà!

Óâà æà å ìûé Ïðåä ñå äà òåëü Åâ ðî ïåéñ êî ãî ñó äà ïî ïðà âàì ÷å ëî âå êà!

Óâà æà å ìûé Ïðåä ñå äà òåëü Âå íå öè à íñ êîé êî ìèñ ñèè!

Óâà æà å ìûå ó÷àñò íè êè Êîí ôå ðåí öèè, äà ìû è ãîñ ïî äà!

Â êà ÷å ñò âå Ïðåä ñå äà òå ëÿ Êî ìè òå òà ìè íè ñò ðîâ Ñî âå òà Åâ ðî ïû èìåþ
÷åñòü ïðè âå ò ñòâî âàòü Âàñ â Åðå âà íå îò èìå íè Êî ìè òå òà ìè íè ñò ðîâ ïî
ïî âî äó ïðî âî äè ìîé â ðàì êàõ àð ìÿ íñ êî ãî ïðåä ñå äà òåëü ñòâà â ÑÅ Êîí -
ôå ðåí öèè íà òå ìó "Åâ ðî ïåéñ êèå ñòàí äàð òû âåð õî âå í ñòâà ïðà âà è ãðà -
íè öû óñ ìîò ðå íèÿ âëàñ òåé â ñòðà íàõ-÷ëå íàõ ÑÅ".

Âïåð âûå ñ ìî ìåí òà âñòóï ëå íèÿ â Îð ãà íè çà öèþ 16 ìàÿ 2013 ã. Àð ìå íèÿ
ïðè íÿ ëà ïðåä ñå äà òåëü ñòâî â Êî ìè òå òå ìè íè ñò ðîâ. Ýòó îñî áóþ ìèñ ñèþ
ìû ðàñ ñìàò ðè âà åì â êà ÷å ñò âå äî ïîë íè òåëü íîé âîç ìîæ íîñ òè äëÿ âíå ñå -
íèÿ ñâî å ãî âêëà äà â ñîâ ìå ñò íûå óñè ëèÿ ñòðàí-÷ëå íîâ ÑÅ, íàï ðàâ ëåí -
íûå íà ðàç âè òèå äå ìîê ðà òèè.

Ïðåä ñå äà òåëü ñòâî ÿâ ëÿ åò ñÿ òàê æå âû çî âîì êàæ äîé ñòðà íå-÷ëå íó ÑÅ,
òàê êàê ñå ãîä íÿ åâ ðî ïåéñ êèé êîí òè íåíò ñòàë êè âà åò ñÿ ñ ìíî æå ñò âîì
ïðîá ëåì, êî òî ðûå ìî ãóò ñîç äàòü ñëîæ íîñ òè â äå ëå çà ùè òû íà øèõ îñ -
íî âî ïî ëà ãà þ ùèõ öåí íîñ òåé. Ïðåä ñå äà òåëü ñòâî ÿâ ëÿ åò ñÿ òàê æå è áîëü -
øîé îò âå ò ñòâåí íîñòüþ, òàê êàê óñ ïå õè Îð ãà íè çà öèè çà âè ñÿò íå òîëü -
êî îò óñè ëèé, ïðè ëà ãà å ìûõ êàæ äîé ñòðà íîé ÑÅ â îò äåëü íîñ òè, íî è îò
äîëæ íîé êî îð äè íà öèè ýòèõ óñè ëèé.

Ïðè î ðè òå òû Àð ìå íèè â ïå ðè îä ïðåä ñå äà òåëü ñòâà â Êî ìè òå òå ìè íè ñò -
ðîâ ÑÅ îñ íî âà íû íà òðåõ ñòîë ïàõ. Õî òå ëîñü áû âû äå ëèòü âîï ðî ñû, çàñ -
ëó æè âà þ ùèå, íà íàø âçãëÿä, íà è áîëü øå ãî âíè ìà íèÿ è àäåê âàò íîé ðå -
àê öèè. Ñðå äè íèõ áîðü áà ïðî òèâ ðà ñèç ìà è êñå íî ôî áèè â Åâ ðî ïå,
áîðü áà ñ ðå ÷à ìè íå íà âèñ òè, ïî îù ðå íèå ìåæ êóëü òóð íî ãî è ìåæ ðå ëè ãè -
îç íî ãî äè à ëî ãà, óê ðåï ëå íèå ñòàí äàð òîâ â îá ëàñ òè ïðàâ ÷å ëî âå êà è âåð -
õî âå í ñòâà çà êî íà, à òàê æå ïî îù ðå íèå äå ìîê ðà òè ÷åñ êî ãî îá ùå ñò âà.

Àð ìå íèÿ â ïå ðè îä ïðåä ñå äà òåëü ñòâà ïðè äà åò âàæ íîñòü è âñåì òåì óñè -
ëè ÿì, êî òî ðûå íàï ðàâ ëå íû íà ïî âû øå íèå ýô ôåê òèâ íîñ òè äå ÿ òåëü íîñ -
òè Åâ ðî ïåéñ êî ãî ñó äà ïî ïðà âàì ÷å ëî âå êà, ðå ôîð ìàì ÑÅ, óê ðåï ëå íèþ
ðî ëè Îð ãà íè çà öèè â îá ùå åâ ðî ïåéñ êîé àð õè òåê òó ðå, ðàç âè òèþ äè à ëî -
ãà ñ îð ãà íè çà öè ÿ ìè-ïàðò íå ðà ìè, à òàê æå ñî ñåä íè ìè ñ Ñî âå òîì Åâ ðî -
ïû ðå ãè î íà ìè.

Äà ìû è ãîñ ïî äà!

Íà ïðî øåä øåì 16 ìàÿ 2013 ã. â Ñòðàñ áóð ãå 123-åì çà ñå äà íèè Êî ìè òå -
òà ìè íè ñò ðîâ ÑÅ ó íàñ ñîñ òî ÿ ëàñü äî âîëü íî èí òå ðåñ íàÿ è îáñ òî ÿ òåëü -
íàÿ áå ñå äà ñ ïî ïûò êîé íà õîæ äå íèÿ îò âå òà íà âîï ðîñ î òîì, ÷òî äîëæ - 23
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íû ñäå ëàòü Ñî âåò Åâ ðî ïû è ñòðà íû-÷ëå íû äëÿ ïî âû øå íèÿ ýô ôåê òèâ -
íîñ òè äå ÿ òåëü íîñ òè ÑÅ.

Ìû âñå åäè íû âî ìíå íèè, ÷òî Ñî âåò Åâ ðî ïû ÿâ ëÿ åò ñÿ óíè êàëü íûì ìå -
õà íèç ìîì â äå ëå çà ùè òû ïðàâ ÷å ëî âå êà, äå ìîê ðà òèè è âåð õî âå í ñòâà
çà êî íà è ðàñï ðî ñò ðà íå íèÿ èäåé îá ýòîì. Ýòîò ìå õà íèçì óíè êà ëåí äå -
ÿ òåëü íîñòüþ Åâ ðî ïåéñ êî ãî ñó äà ïî ïðà âàì ÷å ëî âå êà, êî òî ðûé ÿâ ëÿ åò -
ñÿ íàä íà öè î íàëü íûì ãà ðàí òîì çà ùè òû ïðàâ 800 ìèë ëè î íîâ åâ ðî ïåé -
öåâ, ýòîò ìå õà íèçì óíè êà ëåí è ïî òî ìó, ÷òî íîð ìû è ñòàí äàð òû Ñó äà
íî ñÿò îáÿ çà òåëü íûé õà ðàê òåð, óíè êà ëåí ñâî èì èíñ òè òó öè î íàëü íûì
ñòðî å íè åì è îá ùå åâ ðî ïåéñ êîé èíê ëþ çèâ íîñòüþ.

Ýô ôåê òèâ íàÿ äå ÿ òåëü íîñòü Îð ãà íè çà öèè è åå íà äåæ íîñòü âî ìíî ãîì
çà âè ñÿò îò òî ãî îáñ òî ÿ òåëü ñòâà, íàñ êîëü êî ñòðà íû-÷ëå íû, âçÿ òûå âìåñ -
òå è êàæ äàÿ â îò äåëü íîñ òè, îñ òà íóò ñÿ âåð íû äå ëó óê ðåï ëå íèÿ äå ìîê ðà -
òèè, âåð õî âå í ñòâà çà êî íà è ïðàâ ÷å ëî âå êà, à òàê æå âû ïîë íå íèþ ñâî èõ
îáÿ çà òåëüñòâ.

Äà ìû è ãîñ ïî äà!

Îñ òàâ ëÿÿ âû ðà æå íèå ìíå íèé è êîì ìåí òà ðè åâ îò íî ñè òåëü íî äèô ôå -
ðåí öè à öèè ïðà âà è âåð õî âå í ñòâà çà êî íà, ñòàí äàð òîâ è ãðà íèö óñ ìîò -
ðå íèÿ âëàñ òåé íà ïðè ñó ò ñòâó þ ùèõ â äàí íîì çà ëå óâà æà å ìûõ îò âå ò -
ñòâåí íûõ ëèö è ýêñ ïåð òîâ, õî òåë áû ïîä ÷å ðê íóòü âàæ íîñòü âåð õî âå í -
ñòâà çà êî íà äëÿ ðàç âè òèÿ íà øèõ ñòðàí è îá ùåñòâ.

Àðèñ òî òåëü â ñâîå âðå ìÿ ñêà çàë: "Äëÿ îá ùå ñò âåí íî ãî âîñ ïè òà íèÿ íå -
îá õî äè ìû çà êî íû, à äëÿ õî ðî øå ãî - íå îá õî äè ìû õî ðî øèå çà êî íû". Ðà -
áî òû ýòîé Êîí ôå ðåí öèè ìî ãóò òàê æå ñïî ñî á ñòâî âàòü ñî âåð øå í ñòâî âà -
íèþ çà êî íà è ïðî öåñ ñà åãî ïðè ìå íå íèÿ íà åâ ðî ïåéñ êîì êîí òè íåí òå,
è ñâîé âêëàä â ýòî ìî ãóò âíåñ òè êàê Êî ìè òåò ìè íè ñò ðîâ, Ïàð ëà ìå í ò-
ñêàÿ Àñ ñà ìá ëåÿ, òàê è Åâ ðî ïåéñ êèé ñóä ïî ïðà âàì ÷å ëî âå êà è Âå íå öè -
à íñ êàÿ êî ìèñ ñèÿ.

Çà âåð øàÿ ñâîþ ðå÷ü, õî ÷ó âû ðà çèòü áëà ãî äàð íîñòü Êîíñ òè òó öè îí íî ìó
Ñó äó Àð ìå íèè è ëè÷ íî Ïðåä ñå äà òå ëþ Ãà ãè êó Àðó òþ íÿ íó çà èíè öè à òè -
âó ïðî âå äå íèÿ ýòîé Êîí ôå ðåí öèè, ñà ìûì ÿð êèì äî êà çà òåëü ñòâîì âàæ -
íîñ òè êî òî ðîé ÿâ ëÿ åò ñÿ ñòîëü ïðåäñ òà âè òåëü íûé ñîñ òàâ ó÷àñò íè êîâ è
øè ðî êîå ãå îã ðà ôè ÷åñ êîå ïðåäñ òà âè òåëü ñòâî. Âû ðà æàþ ñâîþ áëà ãî äàð -
íîñòü è Ïðåä ñå äà òå ëþ Åâ ðî ïåéñ êî ãî ñó äà ïî ïðà âàì ÷å ëî âå êà Äè íó
Øïèëü ìàí íó, è Ïðåä ñå äà òå ëþ Âå íå öè à íñ êîé êî ìèñ ñèè Äæàí íè Áó -
êèê êèî çà ñî äåé ñòâèå îð ãà íè çà öèè Êîí ôå ðåí öèè, à òàê æå âñåì ó÷àñò -
íè êàì - çà âíå ñå íèå ñâî å ãî âêëà äà â ðà áî òó Êîí ôå ðåí öèè.

Æå ëàþ óñ ïå õîâ Êîí ôå ðåí öèè íà òå ìó "Åâ ðî ïåéñ êèå ñòàí äàð òû âåð õî -
âå í ñòâà ïðà âà è ãðà íè öû óñ ìîò ðå íèÿ âëàñ òåé â ñòðà íàõ-÷ëå íàõ ÑÅ" è
âû ðà æàþ óâå ðåí íîñòü â òîì, ÷òî ïðî âå äå íèå Êîí ôå ðåí öèè âíå ñåò
ñâîé âàæ íûé âêëàä ýòèì êðàé íå àê òó àëü íûì äå áà òàì.

Ñïà ñè áî çà âíè ìà íèå.
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EDWARD NALBANDIAN
MinisterofForeignAffairsoftheRepublicofArmenia

Distinguished President of the National Assembly,

Distinguished President of the Constitutional Court,

Distinguished President of the European Court of Human Rights,

Distinguished President of the Venice Commission,

Distinguished Participants of the Conference,

Ladies and Gentlemen,

In my capacity as Chairman of the Committee of Ministers of the Council
of Europe I have the honor to welcome you in Yerevan on the occasion of
the conference on the topic "The European legal standards of rule of law
and the scope of discretion of powers in the member-states of the Council
of Europe" organized in the framework of the Armenian Chairmanship in
the Council of Europe.

For the first time after the accession Armenia assumed chairmanship of the
Committee of Ministers on 16 May. First of all we consider this important
mission as an additional opportunity for making contribution to the collab-
orative efforts of the Council of Europe member states towards the devel-
opment of democracy.

The Chairmanship is also a challenge to any member state of the Council
of Europe because today the European continent faces lots of problems,
which have created difficulties in the protection of our common values. It
is a great responsibility as the success of the Organization is determined
not only by the efforts of any singe member state taken separately but by
the proper guidance of those efforts.

The priorities of the Armenian Chairmanship in the Committee of
Ministers of the Council of Europe are based on the three dimensions of
the Organization underlining the problems which in our opinion require
more attention and appropriate response. In this context I would mention
fight against racism, xenophobia and hate speech in Europe, promotion of
intercultural and inter-confessional dialogue, enhancement of the
European standards of human rights and the rule of law as well as encour-
agement of democratic institutions.

The Armenian Chairmanship attaches a great importance to all those
efforts directed to the increase in the efficiency of the European Court of
Justice, the reforms of the Council of Europe, strengthening the role of the
Organization in the common European architecture as well as the improve-
ment in the dialogue with the neighboring regions of the Council of
Europe.

Ladies and Gentlemen,

During the 123th session of the Committee of Ministers of the CoE we had 25
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26 an interesting and meaningful discussion aimed at answering the question
about the actions to be undertaken by the Council of Europe and the mem-
ber states in order to increase the efficiency of the activities of the Council
of Europe.

We all share the opinion that the Council of Europe is a unique mecha-
nism for the protection and promotion of human rights, democracy and the
rule of law. That mechanism is unique with the existence of the European
Court of Human Rights which is the supranational warrant of the rights of
800 million Europeans. That mechanism is unique with its binding norms
and standards; it is unique with its institutional structure and pan-
European inclusiveness.

The efficiency of the activities and the trust attached to the Organization
depend on whether the member states taken together and separately
remain adherent to the enhancement of democracy, rule of law and human
rights and ready to promote their commitments.

Ladies and Gentlemen,

Leaving the opinions and comments on the differentiation between the
rights and the rule of law, European standards and the scope of the discre-
tion of powers for the specialists and distinguished experts present in this
hall, I would like to underline the importance of the rule of law for the
development of our states and societies.

Aristotle said: "Law is order and good law is good order". The work of this
conference can assist the improvement of the law and its application on
the European continent. In this respect the Committee of Ministers, the
Parliamentary Assembly as well as the European Court of Human Rights
and the Venice Commission can make their contribution to that.

Ending my speech I would like to express my gratitude to the Constitutional
Court of Armenia and personally to the President Gagik Harutyunyan for ini-
tiating this conference; the high-level attendance of which and wide geo-
graphic inclusion are the most vivid proofs of its importance.

I also express my appreciation to the President of the European Court of
Justice Dean Spielman and the President of the Venice Commission Gianni
Buquicchio for their assistance to the organization of the conference as well
as to all participants for their contribution to the work of the conference.

I wish success to the conference on the topic "The European legal stan-
dards of rule of law and the scope of discretion of powers in the member-
states of the Council of Europe" and express my confidence that it will
contribute to these relevant discussions.

Thank you.
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1 Äîêëàäû ïóáëèêóþòñÿ â ïîðÿäêå èõ ïðåäñòàâëåíèÿ íà Êîíôåðåíöèè.
1 The reports are published in the order of presentation at the Conference.
1 Les rapports sont publiés à l’ordre de la présentation à la conférence.
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ÌÅÑ ÒÎ È ÐÎËÜ ÂÅÐ ÕÎ ÂÅ Í ÑÒÂÀ ÏÐÀ ÂÀ 
Â ÑÎ ÖÈ ÀËÜ ÍÎÌ ÏÎ ÂÅ ÄÅ ÍÈÈ ×Å ËÎ ÂÅ ÊÀ 

È ÃÐÀæ ÄÀ ÍÈ ÍÀ

ÃÀ ÃÈÊ ÀÐÓ ÒÞ ÍßÍ

ÏðåäñåäàòåëüÊîíñòèòóöèîííîãîÑóäàÐåñïóáëèêèÀðìåíèÿ,
÷ëåíÂåíåöèàíñêîéêîìèññèè,

äîêòîðþðèäè÷åñêèõíàóê,ïðîôåññîð

Ìíî ãî ó âà æà å ìûå ó÷àñò íè êè Ìåæ äó íà ðîä íîé êîí ôå ðåí öèè!

Óâà æà å ìûå äà ìû è ãîñ ïî äà!

Áåñ ñïîð íî, ÷òî îá ñóæ äà å ìàÿ òå ìà â ìåæ äó íà ðîä íîì àñ ïåê òå î÷åíü àê -
òó àëü íà, à ñâÿ çàí íûå ñ íåé ìíî ãî ÷èñ ëåí íûå âîï ðî ñû íóæ äà þò ñÿ â ãëó -
áî êîì íà ó÷ íîì îáîá ùå íèè. Îñî áåí íî ýòî íå îá õî äè ìî äëÿ ñòðàí íî âîé
äå ìîê ðà òèè, ãäå íà ëè öî ïî íÿ òèé íàÿ ïó òà íè öà âïëîòü äî óðîâ íÿ íà ó÷ -
íîé ìûñ ëè, ãî ñó äà ð ñòâåí íî-ïî ëè òè ÷åñ êî ãî è îá ùå ñò âåí íî ãî âîñï ðè ÿ -
òèÿ. Âñåñ òî ðîí íåå èçó ÷å íèå ìåæ äó íà ðîä íî ãî îïû òà ïî ýòî ìó âîï ðî ñó
ïðè âå ëî íàñ ê âû âî äó, ÷òî â ëþ áîé ñòðà íå óñ ïå õè ñòà íîâ ëå íèÿ ïðà âî -
âî ãî, äå ìîê ðà òè ÷åñ êî ãî ãî ñó äà ð ñòâà â ïåð âóþ î÷å ðåäü îáóñ ëîâ ëå íû
ñòå ïåíüþ ðàâ íî öåí íî ãî îñ ìûñ ëå íèÿ ïðèí öè ïà âåð õî âå í ñòâà ïðà âà,
åãî êîíñ òè òó öè îí íî ãî çàê ðåï ëå íèÿ, çà êî íî äà òåëü íî ãî ðå ãó ëè ðî âà íèÿ,
óêî ðå íå íèÿ â ãî ñó äà ð ñòâåí íîì è îá ùå ñò âåí íîì ìûø ëå íèè è îá ðà çå
äåéñòâèÿ. Âîï ðîñ íå òîëü êî â òîì, ÷òî îã ðà íè ÷åí íîå âîñï ðè ÿ òèå îñ íî -
âî ïî ëà ãà þ ùå ãî ïðèí öè ïà âåð õî âå í ñòâà ïðà âà çà ÷àñ òóþ ïðè âî äèò ê ïó -
òà íè öå åãî îòîæ äå ñ òâëå íèÿ ñ âåð õî âå í ñòâîì çà êî íà. Áî ëåå ñó ùå ñò âåí -
íûì ÿâ ëÿ åò ñÿ òî, ÷òî â ïî äîá íûõ óñ ëî âè ÿõ êðà å ó ãîëü íûé êà ìåíü ñòà -
íîâ ëå íèÿ ïðà âî âî ãî, äå ìîê ðà òè ÷åñ êî ãî ãî ñó äà ð ñòâà íå ìî æåò áûòü çà -
ëî æåí ïðà âèëü íî è âñå íàï ðàâ ëåí íûå íà ýòî óñè ëèÿ áó äóò íà ïî ìè íàòü
èë ëþ çèþ ïîñò ðî å íèÿ çàìêà íà ïåñ êå, áåç óñ òîé ÷è âî ãî ôóí äà ìåí òà.

Îò íî ñè òåëü íî âîï ðî ñà, ÿâ ëÿ þ ùå ãî ñÿ ïðåä ìå òîì îá ñóæ äå íèÿ, îñî áîå
çíà ÷å íèå ìû ïðè äà åì ñëå äó þ ùèì îáñ òî ÿ òåëü ñòâàì:

âî-ïåð âûõ, íàñ êîëü êî þðè äè ÷åñ êè ÷åò êî îñ ìûñ ëåí è ñôîð ìó ëè ðî âàí
ïðèí öèï âåð õî âå í ñòâà ïðà âà;

âî-âòî ðûõ, íàñ êîëü êî ñóòü ýòî ãî ïðèí öè ïà ñòà ëà èñ õîä íûì ýëå ìåí òîì
ïðà âî âîé è ïî ëè òè ÷åñ êîé êóëü òó ðû äàí íîé ñòðà íû;

â-òðåòü èõ, êà êîå îò ðà æå íèå îí íà øåë íà óðîâ íå êîíñ òè òó öè îí íûõ ðå -
øå íèé;

â-÷åò âåð òûõ, íàñ êîëü êî ãà ðàí òèè ðå à ëè çà öèè ýòî ãî ïðèí öè ïà çàê ðåï -
ëå íû çà êî íî äà òåëü íî;
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â-ïÿ òûõ, êàê ïðà âîï ðè ìå íè òåëü íàÿ ñèñ òå ìà âîñï ðè íè ìà åò è ðå à ëè çó -
åò ïðèí öèï âåð õî âå í ñòâà ïðà âà;

â-øåñ òûõ, íàñ êîëü êî ýòîò ïðèí öèï ñòàë íå îá õî äè ìûì, îñ ìûñ ëåí íûì
è åñ òå ñò âåí íî ðå à ëè çó å ìûì ýëå ìåí òîì ñî öè àëü íî ãî ïî âå äå íèÿ ÷å ëî -
âå êà è ãðàæ äà íè íà;

â-ñåäü ìûõ, êàê ãî ñó äà ð ñòâîì è ãðàæ äà íñ êèì îá ùå ñò âîì îñó ùå ñ òâëÿ -
åò ñÿ ìî íè òî ðèíã ðå à ëè çà öèè ýòî ãî ïðèí öè ïà è ïðå î äî ëå íèå îáñ òî ÿ -
òåëüñòâ, ïðå ïÿ ò ñòâó þ ùèõ ýòî ìó.

Èç ïå ðå ÷èñ ëåí íûõ îáñ òî ÿ òåëüñòâ îñî áî îñ òà íî âèì ñÿ íà êîí öåï òó àëü -
íûõ ïîä õî äàõ ïîñ ëåä íèõ äâóõ, èñ õî äÿ èç ñëå äó þ ùèõ ñî îá ðà æå íèé:

1. Âåð õî âå í ñòâî ïðà âà, áó äó ÷è êðà å ó ãîëü íûì êàì íåì ïðà âî âî ãî ãî ñó -
äà ð ñòâà, â ïåð âóþ î÷å ðåäü ïðåä ïî ëà ãà åò, ÷òî äà æå íà ðîä, êî òî ðî -
ìó ïðè íàä ëå æèò âëàñòü è êî òî ðûé ÿâ ëÿ åò ñÿ åå èñ òî÷ íè êîì, îã ðà -
íè ÷åí íå îò ÷óæ äà å ìû ìè ïðà âà ìè ÷å ëî âå êà êàê íå ïîñ ðå ä ñòâåí íî
äåéñòâó þ ùèì ïðà âîì. Äëÿ ìíî ãèõ ñòðàí ýòî ñòà ëî ñòåðæ íå âîé
êîíñ òè òó öè îí íîé íîð ìîé. Ñëå äî âà òåëü íî, âñå îñ òàëü íûå âû øå ïå -
ðå ÷èñ ëåí íûå îáñ òî ÿ òåëü ñòâà íå îá õî äè ìû äëÿ ñîç äà íèÿ ñðå äû, êî -
òî ðàÿ íå îá õî äè ìà äëÿ òî ãî, ÷òî áû ñäå ëàòü âåð õî âå í ñòâî ïðà âà ÿä -
ðîì ñî öè àëü íîé îöåí êè ÷å ëî âå êà è ãðàæ äà íè íà, àê ñè î ëî ãè ÷åñ êîé
îñ íî âîé åãî ñà ìî âû ðà æå íèÿ è ñà ìî ðå à ëè çà öèè. Åñ ëè ýòî íå ïðî èñ -
õî äèò, òî äðó ãèå óêà çàí íûå îáñ òî ÿ òåëü ñòâà ñòà íî âÿò ñÿ ñà ìî öåëüþ.

2. Ñèñ òåì íûé ìî íè òî ðèíã çà ïðåâ ðà ùå íè åì âåð õî âå í ñòâà ïðà âà â ñòåð -
æåíü ñî öè àëü íî ãî ïî âå äå íèÿ ÷å ëî âå êà ÿâ ëÿ åò ñÿ òåì ãëàâ íûì óñ ëî âè åì,
êî òî ðîå íå îá õî äè ìî äëÿ ïîñ ëå äî âà òåëü íî ãî âû ÿâ ëå íèÿ, îöåí êè è  ïðå -
î äî ëå íèÿ  âñåõ âîç ìîæ íûõ ïðå ïÿ ò ñòâèé îã ðà íè ÷å íèÿ âëàñ òè ïðà âîì.

Â áî ëåå îá ùåé ôîð ìå ïðèí öèï âåð õî âå í ñòâà ïðà âà ïðåä ïî ëà ãà åò, ÷òî:

- ïðà âà ÷å ëî âå êà äîëæ íû áûòü êîíñ òè òó öè îí íî ïðèç íàí íû ìè, çà -
êî íî äà òåëü íî ãà ðàí òè ðî âàí íû ìè, îáåñ ïå ÷åí íû ìè è çà ùè ùåí íû -
ìè ðàâ íî öåí íû ìè êîíñòðóê òèâ íû ìè ðå øå íè ÿ ìè;

- îã ðà íè ÷å íèå âëàñ òè ïðà âîì è íå ïîñ ðå ä ñòâåí íîå äåéñòâèå îñ íî âî -
ïî ëà ãà þ ùèõ ïðàâ ÷å ëî âå êà äîëæ íû ñòàòü íîð ìîé ïî âå äå íèÿ äëÿ
âñåõ ñëî åâ ñî öè àëü íî ãî îá ùå ñò âà;

- äîë æåí óâà æàòü ñÿ è ãà ðàí òè ðî âàòü ñÿ ïðèí öèï ðà âå í ñòâà âñåõ ïå -
ðåä çà êî íîì;

- ïðà âî ñó äèå äîëæ íî áûòü íå çà âè ñè ìûì, áåñï ðè ñò ðà ñò íûì è ñïðà -
âåä ëè âûì;

- çà êî íû è äðó ãèå ïðà âî âûå àê òû äîëæ íû ñî îò âå ò ñòâî âàòü ïðèí öè -
ïó ïðà âî âîé îï ðå äå ëåí íîñ òè, áûòü ïðåäñ êà çó å ìû ìè, ÷åò êè ìè, íå
èìåòü ïðî áå ëîâ è äâóñ ìûñ ëåí íîñ òè;

- îñó ùå ñ òâëå íèå âëàñ òè äîëæ íî áûòü îñ íî âà íî íà çà êîí íîñ òè,
ñïðà âåä ëè âîñ òè è îáîñ íî âàí íîñ òè;

- âîï ðî ñû, êà ñà þ ùè å ñÿ ñóáú åê òèâ íûõ ïðàâ ëèö, äîëæ íû ðàñ ñìàò -
ðè âàòü ñÿ è ðå øàòü ñÿ íà îñ íî âà íèè çà êî íà, à íå ïî óñ ìîò ðå íèþ;
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- ïðà âî âûå ñïî ðû äîëæ íû èìåòü íå îá õî äè ìûå ìå õà íèç ìû èõ ýô -
ôåê òèâ íî ãî ðàç ðå øå íèÿ èñê ëþ ÷è òåëü íî ïðà âî âûì ïó òåì;

- â âîï ðî ñå ïðàâ ÷å ëî âå êà ãî ñó äà ð ñòâî äîëæ íî ïîñ ëå äî âà òåëü íî îñó -
ùå ñ òâëÿòü ñâîè íà öè î íàëü íûå è ìåæ äó íà ðîä íûå îáÿ çà òåëü ñòâà. 

Ýòè ïîä õî äû âû òå êà þò òàê æå èç ïî çè öèé, ïðåäñ òàâ ëåí íûõ â äîê ëà äå
Âå íå öè à íñ êîé êî ìèñ ñèè Ñî âå òà Åâ ðî ïû îò 4 àï ðå ëÿ 2011 ã. CDL-
AD(2011)003rev îò íî ñè òåëü íî âåð õî âå í ñòâà ïðà âà.
24 ñåí òÿá ðÿ 2012 ãî äà ÎÎÍ òàê æå ïðè íÿ ëà äåê ëà ðà öèþ "Î âåð õî âå í -
ñòâå ïðà âà". Ïîä ÷å ðê íóâ èñê ëþ ÷è òåëü íîå çíà ÷å íèå îáåñ ïå ÷å íèÿ âåð -
õî âå í ñòâà ïðà âà íà íà öè î íàëü íîì è ìåæ äó íà ðîä íîì óðîâ íÿõ, óïî ìÿ -
íó òàÿ Äåê ëà ðà öèÿ îñî áî âû äå ëÿ åò çíà ÷å íèå íå çà âè ñè ìîñ òè ñó äåá íîé
âëàñ òè, äîñ òóï íîñ òè ïðà âî ñó äèÿ, áîðü áû ñ êîð ðóï öè åé, òåð ðî ðèç ìîì
è òðàíñ íà öè î íàëü íîé îð ãà íè çî âàí íîé ïðåñ òóï íîñòüþ. Ñî äåð æèò ïðè -
çûâ êî âñåì ñòðà íàì-ó÷àñò íè êàì ñòà âèòü â îñ íî âó äå ÿ òåëü íîñ òè íà öè -
î íàëü íûõ âëàñ òåé ïðèí öèï âåð õî âå í ñòâà ïðà âà.
Äó ìà åì, ÷òî â ðàì êàõ ýòîé Êîí ôå ðåí öèè îñ íîâ íîé àê öåíò íå îá õî äè -
ìî äå ëàòü íå íà âàæ íîñ òè âîï ðî ñà, ÷òî î÷å âèä íî, à íà îñ íî âà íèè êîí -
öåï òó àëü íî ãî îáîá ùå íèÿ åâ ðî ïåéñ êî ãî è ìåæ äó íà ðîä íî ãî îïû òà
êîíê ðå òè çè ðî âàòü ïðè î ðè òå òû ãà ðàí òè ðî âà íèÿ âåð õî âå í ñòâà ïðà âà è
â ðå çóëü òà òå ñèñ òåì íîé îöåí êè îáú åê òèâ íûõ ðå à ëèé ðàñê ðûòü
äåéñòâè òåëü íûå âîç ìîæ íîñ òè îã ðà íè ÷å íèÿ âëàñ òè ïðà âîì.
Ïî íà øå ìó ãëó áî êî ìó óáåæ äå íèþ, èñ õîä íîé òî÷ êîé ðå øå íèÿ ýòîé çà -
äà ÷è òàê æå ÿâ ëÿ åò ñÿ ÷å ëî âåê ñî ñòå ïåíüþ ñèñ òåì íî-öåí íî ñò íî ãî îñ -
ìûñ ëå íèÿ ñâî èõ ñî öè àëü íûõ ñâÿ çåé, óðîâ íåì ïóá ëè÷ íîé ïðà âî ñóáú å -
êò íîñ òè,  íà ëè ÷è åì îáú åê òèâ íîé ñðå äû äëÿ åå ðå à ëè çà öèè. Ñëå äî âà -
òåëü íî, äëÿ ñòà íîâ ëå íèÿ ïðà âî âî ãî ãî ñó äà ð ñòâà ñòåðæ íå âûì ñòà íî âèò -
ñÿ òî, êà êîå ìåñ òî è êà êóþ ðîëü èìå åò âåð õî âå í ñòâî ïðà âà â ñî öè àëü -
íîì ïî âå äå íèè èí äè âè äà, ôîð ìè ðóÿ ðàâ íî öåí íóþ ñèñ òå ìó âçà è ìî îò -
íî øå íèé ëè÷ íîñòü-îá ùå ñò âî-ãî ñó äà ð ñòâî, ñòà íî âÿñü îñ íîâ íûì ñòàí -
äàð òîì ñòà íîâ ëå íèÿ ãðàæ äà íñ êî ãî îá ùå ñò âà è ïðà âî âî ãî ãî ñó äà ð ñòâà. 
Ñî öè àëü íîå ïî âå äå íèå ÷å ëî âå êà â íàñ òî ÿ ùåå âðå ìÿ ñòà ëî ïðåä ìå òîì
ñåðü åç íûõ îá ñóæ äå íèé ôè ëî ñî ôà ìè, ñî öè î ëî ãà ìè, ïñè õî ëî ãà ìè è
ïðåäñ òà âè òå ëÿ ìè ðÿ äà äðó ãèõ îá ëàñ òåé íà ó êè. Îä íà êî, ïî íà øå ìó ìíå -
íèþ, ê ïðîá ëå ìå þðè äè ÷åñ êîé îöåí êè ñî öè àëü íî ãî ïî âå äå íèÿ ÷å ëî âå -
êà ïî êà åùå íå ïðî ÿâ ëå íî îò íî øå íèå, ðàâ íî öåí íîå åå àê òó àëü íîñ òè.  
Ñî öè àëü íîå ïî âå äå íèå ëè÷ íîñ òè ïðåæ äå âñå ãî ÿâ ëÿ åò ñÿ îñ ìûñ ëåí -
íûì, ðà çóì íûì ïî âå äå íè åì, èìå åò àê ñè î ëî ãè ÷åñ êóþ îñ íî âó, ìî òè âà -
öèþ ïðî ÿâ ëå íèÿ, õà ðàê òåð íûå ôîð ìû è ñïî ñî áû âû ðà æå íèÿ, êî òî ðûå
íàï ðàâ ëÿ þò ñà ìî âû ðà æå íèå ëè÷ íîñ òè â ìíî ãîñ ëîé íûõ ñî öè àëü íûõ
ñâÿ çÿõ. Àê ñè î ëî ãè ÷åñ êîé îñ íî âîé ñî öè àëü íî ãî ïî âå äå íèÿ ÿâ ëÿ þò ñÿ
îöåí êà, îñ ìûñ ëå íèå ìåñ òà è ðî ëè ÷å ëî âå êà â îá ùå ñò âåí íîé æèç íè â
ñî îò âå ò ñòâèè ñ öåí íî ñò íîé ñèñ òå ìîé åãî ìè ðî âî ñï ðè ÿ òèÿ.
Èç âå ñò íûé ôàêò, ÷òî òàê íà çû âà å ìûé "Ïà ðà äîêñ Ëàïü å ðà" åùå â íà -
÷à ëå ïðîø ëî ãî âå êà äî êà çàë, ÷òî äëÿ ñî öè àëü íî ãî ïî âå äå íèÿ ÷å ëî âå êà
ïîñ òî ÿí íûì è îñ íîâ íûì ÿâ ëÿ åò ñÿ åãî àê ñè î ëî ãè ÷åñ êàÿ îðè åí òà öèÿ, òà 31
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32 öåí íî ñò íàÿ ñèñ òå ìà, êî òî ðàÿ ëå æèò â îñ íî âå åãî ðà çóì íî ãî ñà ìî ïîç -
íà íèÿ è ñà ìî âû ðà æå íèÿ. 
Äó õîâ íûå è ôè çè ÷åñ êèå ïîò ðåá íîñ òè ÷å ëî âå êà, ðàç ëè÷ íûå ìî òè âà öèè
åãî îæè äà íèé, èí òå ðå ñîâ è öå ëåé äèê òó þò ðàâ íî öåí íûé îá ðàç
äåéñòâèÿ, êî òî ðûé ïî ñâî å ìó õà ðàê òå ðó èìå åò îñ ìûñ ëåí íîå àê ñè î ëî ãè -
÷åñ êîå ïðî ÿâ ëå íèå. Äåéñòâè òåëü íîñòü â òîì, ÷òî êà êî âû öåí íîñ òè, òà -
êî âû îá ùå ñò âî è èí äè âèä. Àê ñè î ëî ãè ÷åñ êàÿ ìî òè âà öèÿ èí äè âè äà, â
ñâîþ î÷å ðåäü, èìå åò íå òîëü êî ñóáú åê òèâ íûé, íî è îá ùå ñò âåí íûé 
îáú åê òèâ íûé õà ðàê òåð è çíà ÷å íèå. Çäåñü ñòåðæ íå âûì ÿâ ëÿ åò ñÿ òî, êà -
êî âà äè à ëåê òè êà óäîâ ëåò âî ðå íèÿ ïîò ðåá íîñ òåé èí äè âè äà, ïîñ ðå ä ñòâîì
êà êèõ íàã íå òà òå ëåé óäîâ ëåò âî ðå íèÿ ýòèõ ïîò ðåá íîñ òåé ëè öî âñòó ïà åò â
äè íà ìè÷ íûé ïðî öåññ îá ùå ñò âåí íûõ îò íî øå íèé, èñ õî äÿ èç òîé îáú åê -
òèâ íîé ðå àëü íîñ òè, ÷òî êàæ äàÿ óäîâ ëåò âî ðåí íàÿ ïîò ðåá íîñòü ïî ðîæ äà -
åò íî âûå ïîò ðåá íîñ òè. Ó÷è òû âàÿ ýòî îáñ òî ÿ òåëü ñòâî, ëà ó ðå àò Íî áå ëå -
âñ êîé ïðå ìèè Ðî áåðò Ëó êàñ â êîí öå ïðîø ëî ãî âå êà ïðåä ëà ãàë â ðàì êàõ
òå î ðèè ðà öè î íàëü íûõ îæè äà íèé çà ëî æèòü â îñ íî âó îá ùå ñò âåí íî ãî óï -
ðàâ ëå íèÿ êîí öåï öèþ âëè ÿ íèÿ íà ñî öè àëü íûå îæè äà íèÿ ëþ äåé.
Äó õîâ íîé öåí íîñòüþ òû ñÿ ÷å ëå òèé ñòà ëà òàê æå ôîð ìó ëà äîñ òè æå íèÿ
óäîâ ëåò âî ðåí íîñ òè è ñ÷àñòüÿ ïîñ ðå ä ñòâîì ñäåð æè âà íèÿ îæè äà íèé.
Îá ùå ñò âåí íîå çíà ÷å íèå ñî öè àëü íûõ âçà è ìîñ âÿ çåé èí äè âè äà, åãî ñî -
öè àëü íî ãî ïî âå äå íèÿ åùå áîëü øå ðàñ òåò â ãðàæ äà íñ êîì îá ùå ñò âå ïà -
ðàë ëåëü íî îöåí êå åãî ìåñ òà è ðî ëè. Â ïî äîá íîì îá ùå ñò âå ñî öè àëü -
íîå ïî âå äå íèå ëè÷ íîñ òè äîëæ íî áûòü ñòà áèëü íûì, ïðåäñ êà çó å ìûì,
ãàð ìî íè÷ íûì åãî èäå à ëàì, ñòðåì ëå íè ÿì, îæè äà íè ÿì è îñ ìûñ ëåí íûì
îðè åí òè ðàì ñî öè àëü íûõ ñâÿ çåé. À ýòî âîç ìîæ íî òîëü êî ïðè íà ëè ÷èè
êðåï êîé àê ñè î ëî ãè ÷åñ êîé îñ íî âû ðà çóì íî ãî áû òèÿ ÷å ëî âå êà è â óñ ëî -
âè ÿõ ôîð ìè ðî âà íèÿ ðàâ íî öåí íîé ýòî ìó ñî öè àëü íîé ñðå äû.
Îä íîâ ðå ìåí íî â äå ìîê ðà òè ÷åñ êîì îá ùå ñò âå íå îá õî äè ìî, ÷òî áû öåí -
íî ñò íûå îðè åí òè ðû ñî öè àëü íî ãî ïî âå äå íèÿ èí äè âè äà ãàð ìî íè ðî âà ëè
ñ öåí íî ñò íîé ñèñ òå ìîé, íà øåä øåé â îá ùå ñò âå âñå îá ùåå ïðèç íà íèå.
Â ýòîì êîí òå êñ òå îñî áî ãî âíè ìà íèÿ çàñ ëó æè âà åò òî îáñ òî ÿ òåëü ñòâî,
÷òî ñî öè àëü íîå ïî âå äå íèå ëè÷ íîñ òè ÿâ ëÿ åò ñÿ íå ñìå ëûì ïðî ÿâ ëå íè åì
åãî ñî öè àëü íîé ïñè õî ëî ãèè, à åãî îñ íîâ íîé õà ðàê òå ðèñ òè êîé ÿâ ëÿ åò -
ñÿ íîð ìà òèâ íîñòü. Ïîñ ëåä íÿÿ ôîð ìè ðó åò ñÿ êàê íà îñ íî âà íèè îáû ÷à -
åâ, òðà äè öèé, äó õîâ íûõ öåí íîñ òåé, ðàç ëè÷ íûõ âîç äåé ñòâèé ñî öè àëü -
íîé ñðå äû, íî è â ïåð âóþ î÷å ðåäü â ðå çóëü òà òå ïðà âî âî ãî ðå ãó ëè ðî -
âà íèÿ âçà è ìîñ âÿ çåé ìåæ äó ëþäü ìè è èõ ãðóï ïà ìè.
Â ýòîì àñ ïåê òå âåñü ìà ïî ó ÷è òåëü íû òàê æå óðî êè èñ òî ðèè. Îäèí èç
âå ëè ÷àé øèõ ïðåäñ òà âè òå ëåé àð ìÿ íñ êîé ñðåä íå âå êî âîé ïðà âî âîé ìûñ -
ëè Ìõè òàð Ãîø â ãëà âå Á "Ââå äå íèÿ" ñâî å ãî Ñó äåá íè êà ìî òè âè ðó åò
íå îá õî äè ìîñòü ðåã ëà ìåí òè ðî âà íèÿ ïðà âî îò íî øå íèé, â ÷àñò íîñ òè, ñëå -
äó þ ùè ìè îáñ òî ÿ òåëü ñòâà ìè:

- çëî â ëþ äÿõ, çëî âî îá ùå óì íî æè ëîñü, à ëþ äè íå çíà þò çà êî íîâ, ñëå -
äî âà òåëü íî, è èõ ðå øå íèÿ íåï ðà âèëü íûå èëè îòê ëî íÿ þò ñÿ îò çà êî íîâ;

- Ìî è ñå åâû çà êî íû, ïè ñà íèÿ ïðî ðî êîâ è Åâàí ãå ëèå, áó äó ÷è íà ïè -Ã
À
 Ã
È

Ê
 À

Ð
Ó
 Ò
Þ

 Í
ß
Í

. 
Ê

Î
Í

Ñ
 Ò
È

 Ò
Ó
 Ö

È
 Î

Í
 Í

Û
É

 Ñ
Ó
 Ä
 Ð

Å
Ñ
 Ï

Ó
á
 Ë

È
 Ê

È
 À

Ð
 Ì

Å
 Í

È
ß



33

ñàí íû ìè åäè íîæ äû, òàê è îñ òà ëèñü íå çûá ëå ìû ìè, îêà ìå íåâ øè -
ìè, ìåæ äó òåì ïî âå äå íèå è íðà âû ëþ äåé îò ëè ÷à þò ñÿ è ìå íÿ þò ñÿ
ñî âðå ìå íåì, ñ íà ðî äîì è ñ ìè ðîì. Ïî ý òî ìó è íó æåí òà êîé Ñó -
äåá íèê, êî òî ðûé îò ðà çèë áû ýòè èç ìå íå íèÿ;

- âíà ÷à ëå Ñâÿ òîé Äóõ âîç äåé ñòâî âàë íà ëþ äåé è ñïî ñî á ñòâî âàë
ñïðà âåä ëè âî ìó ñâåð øå íèþ ïðà âî ñó äèÿ, è Äóõ áûë çà êî íîì, íà -
÷åð òàí íûì â ñåðä öàõ ëþ äåé, ïî ý òî ìó íå áû ëî íóæ äû â ïèñü ìåí -
íîì çà êî íå. Ñåé ÷àñ, êîã äà Ñâÿ òîé Äóõ óæå íå èìå åò òî ãî âîç äåé -
ñòâèÿ è ëþ äè "ñîâ ðà òè ëèñü" ñ ïó òè õðèñ òè à íñ êî ãî áðà òî ëþ áèÿ,
ïðàâ äè âîñ òè, âîç íèê ëà íå îá õî äè ìîñòü íà ïè ñàòü Ñó äåá íèê;

- ñó äåá íûå äå ëà îáûê íî âåí íî çà êàí ÷è âà þò ñÿ ïðè ñÿ ãîé, íî óì íî æè -
ëîñü çëî â ëþ äÿõ è îíè, íåñ ìîò ðÿ íà òî, ÷òî Áîã íà ëî æèë çàï ðåò
íà êëÿò âó,  êëÿ íóò ñÿ ê ìåñ òó èëè íå ê ìåñ òó è ÷àñ òî âñóå. Ñ öåëüþ
âîñ ñòà íîâ ëå íèÿ íà ðó øåí íî ãî ïðà âà áûë íà ïè ñàí Ñó äåá íèê;

- Ñó äåá íèê äîë æåí áûë óñ òà íî âèòü çà êîí íîñòü è ïî ðÿ äîê, ÷òî áû
ïðà âî ñó äèå áû ëî áåñï ðè ñò ðà ñò íûì, íå ïîä êóï íûì è ñïðà âåä ëè âûì.

Ýòè è ðÿä äðó ãèõ ôîð ìó ëè ðî âîê, îáîñ íî âû âà þ ùèõ íå îá õî äè ìîñòü ñîç -
äà íèÿ Ñó äåá íè êà, äîø ëè äî íàñ â ðå çóëü òà òå ãëó áî êîé è áåñï ðè ñò ðà ñò -
íîé íà ó÷ íîé îöåí êè ñî áû òèé 12 âå êà. Îíè òàê æå ïîäñ êà çû âà þò, ÷òî õà -
ðàê òåð è íå îá õî äè ìîñòü ïðà âî âî ãî ðå ãó ëè ðî âà íèÿ òàê æå îáóñ ëîâ ëå íû
ñî öè àëü íûì ïî âå äå íè åì ÷å ëî âå êà, àê ñè î ëî ãè ÷åñ êè ìè îðè åí òè ðà ìè åãî
ïðî ÿâ ëå íèÿ è òîé ñî öè àëü íîé ñðå äîé, â êî òî ðîé ÷å ëî âåê äîë æåí ïðî ÿ -
âèòü ñå áÿ êàê ðà çóì íîå ñîç äà íèå, èìå þ ùåå ñî çè äà þ ùåå ïåð âî íà ÷à ëî.
Äó ìà åì, âû âîä îä íîç íà ÷åí: ñî öè àëü íîå îá ùå ñò âî ÿâ ëÿ åò ñÿ çäî ðî âîé, æèç -
íåñ ïî ñîá íîé, åñ òå ñò âåí íî ñó ùå ñò âó þ ùåé è ðàç âè âà þ ùåé ñÿ ñèñ òå ìîé â
òîì ñëó ÷àå, êîã äà ñî öè àëü íûå îæè äà íèÿ èí äè âè äà íà õî äÿò ñÿ â ãàð ìî íèè ñ
àê ñè î ëî ãè ÷åñ êè ìè îðè åí òè ðà ìè îá ùå ñò âà è â îñ íî âå îáî èõ ëå æàò ñóáú -
åê òèâ íûå, à òàê æå îñ ìûñ ëåí íûå è ãëó áî êî ïðèç íàí íûå öåí íîñ òè.
Äëÿ ïî äîá íîé ðî ëè è äó õîâ íàÿ, è ìèðñ êàÿ ìûñëü â ðå çóëü òà òå òû ñÿ -
÷å ëåò íå ãî îïû òà òàê è íå íàø ëà íè ÷å ãî íî âî ãî, êðî ìå êàê ïðèç íàí -
íûå âûñ øè ìè è íå îò ÷óæ äà å ìû ìè öåí íîñ òÿ ìè ïðà âà ÷å ëî âå êà è åãî
îñ íî âî ïî ëà ãà þ ùèå ñâî áî äû.
Ïðèç íà íèå ïðèí öè ïà âåð õî âå í ñòâà ïðà âà ÿâ ëÿ åò ñÿ âûñ øåé òî÷ êîé ñà -
ìîï ðèç íà íèÿ  ÷å ëî âå êà è îñ ìûñ ëåí íî ãî ñà ìî âû ðà æå íèÿ åãî îá ùå ñò -
âåí íî ãî áû òèÿ. Ïî ý òî ìó íåï ðå ðå êà å ìîé ÿâ ëÿ åò ñÿ ñëå äó þ ùàÿ èñ òè íà:
â òîì îá ùå ñò âå, ãäå êðà å ó ãîëü íûì êàì íåì è èí äè âè äà, è åãî îá ùå ñò -
âåí íî ãî ñà ìî âû ðà æå íèÿ íå ÿâ ëÿ åò ñÿ ãà ðàí òè ðî âà íèå âåð õî âå í ñòâà
ïðà âà, îæè äà íèå ñî öè àëü íî ãî ñîã ëà ñèÿ è ðàç âè òèÿ áåñ ñìûñ ëåí íî. 
Â ïðà âî âîì, äå ìîê ðà òè ÷åñ êîì ãî ñó äà ð ñòâå êîíñ òè òó öè îí íî, íà îñ íî -
âà íèè Îñ íîâ íî ãî Çà êî íà ãðàæ äà íñ êî ãî îá ùå ñò âà, â ðå çóëü òà òå ðàâ íî -
öåí íîé ãî ñó äà ð ñòâåí íîé ïî ëè òè êè äîëæ íà ñôîð ìè ðî âàòü ñÿ òà êàÿ ñî -
öè àëü íàÿ ñðå äà, ãäå âåð õî âå í ñòâî ïðà âà ÿâ ëÿ åò ñÿ ÿä ðîì ãå íå ðà öèè è
ïðî ÿâ ëå íèÿ ñî öè àëü íî ãî ïî âå äå íèÿ èí äè âè äîâ, èõ ãðóïï, âëàñ òè è
âñå ãî îá ùå ñò âà â öå ëîì. Êàê â X âå êå â ñâî èõ áî æå ñò âåí íûõ ìî ëèò -
âàõ ãëà ñèò âå ëè êèé Íà ðå êà öè, ñî âåð øåí íûå ÷å ëî âå êîì ãðå õè - ýòî íå
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34 åãî ïðåñ òóï ëå íèå, à åãî íåñ ÷àñòüå. ×å ëî âå êó äëÿ íîð ìàëü íîé è äîñ òîé -
íîé æèç íè íóæ íà íå îá õî äè ìàÿ ñðå äà è âîç ìîæ íîñòü. À óðî êè èñ òî -
ðèè ñâè äå òåëü ñòâó þò, ÷òî ýòî ìî æåò áûòü ãà ðàí òè ðî âà íî òîëü êî â
ïðà âî âîì, äå ìîê ðà òè ÷åñ êîì ãî ñó äà ð ñòâå.
Âûñ øåé ìèñ ñè åé ïðà âî âî ãî ãî ñó äà ð ñòâà ÿâ ëÿ åò ñÿ òà êîå ðåã ëà ìåí òè ðî -
âà íèå ñî öè àëü íî ãî ïî âå äå íèÿ èí äè âè äà, îá ùå ñò âà è ãî ñó äà ð ñòâà, êîã äà
íå îò ÷óæ äà å ìûå ïðà âà ëè÷ íîñ òè ñòà íî âÿò ñÿ ãëàâ íîé ãà ðàí òè åé åãî ñâî -
áîä, êîã äà ôîð ìè ðó åò ñÿ òà êàÿ ñî öè àëü íàÿ ñðå äà, â êî òî ðîé âûñ øåé
ôîð ìîé íàï ðàâ ëå íèÿ ñî öè àëü íî ãî ïî âå äå íèÿ èí äè âè äà ñòà íî âèò ñÿ íå
âíåø íåå âîç äåé ñòâèå, à ñà ìî íàï ðàâ ëå íèå, îñ íî âàí íîå íà âåð õî âå í -
ñòâå ïðà âà. Â ïî äîá íîì îá ùå ñò âå, ãäå è äëÿ ãî ñó äà ð ñòâà, è äëÿ èí äè âè -
äà èñ õîä íîé òî÷ êîé ÿâ ëÿ åò ñÿ âåð õî âå í ñòâî ïðà âà, çà êî íî ïîñ ëóø íîñòü,
ñòûä è ñî âåñòü èìå þò íåñ ðàâ íè ìî áîëü øåå è ðå øà þ ùåå âëè ÿ íèå íà ïî -
âå äå íèå ëè÷ íîñ òè, ÷åì íà êà çà íèå è åãî ïðå äóï ðå äè òåëü íîå çíà ÷å íèå.
Ýòà áåñ ñïîð íàÿ èñ òè íà äîëæ íà ñòàòü ðå àëü íîñòüþ â ïåð âóþ î÷å ðåäü â
Îñ íîâ íîì Çà êî íå ñòðà íû, ïðè÷åì íå ïó òåì ìå õà íè ÷åñ êî ãî çà èì ñòâî âà -
íèÿ, à ïó òåì îñ ìûñ ëåí íî ãî çàê ðåï ëå íèÿ è íå ó êîñ íè òåëü íî ãî âîï ëî ùå -
íèÿ â æèçíü â ðå çóëü òà òå îá ùå ñò âåí íî ãî ñîã ëà ñèÿ. Îä íà êî íà è áî ëåå
âàæ íî, ñ îä íîé ñòî ðî íû, ãà ðàí òè ðî âà íèå ýòî ãî â ðå àëü íîé æèç íè, ïðåâ -
ðà ùå íèå êîíñ òè òó öè îí íûõ îñ íî âî ïî ëà ãà þ ùèõ öåí íîñ òåé â ïðà âè ëî
æèç íè, â íîð ìó ïî âå äå íèÿ èí äè âè äà, îá ùå ñò âà è ãî ñó äà ð ñòâà, ñ äðó ãîé
ñòî ðî íû, îáåñ ïå ÷å íèå òà êîé ñèñ òå ìû ìî íè òî ðèí ãà ãà ðàí òè ðî âà íèÿ
êîíñ òè òó öè îí íîñ òè, êî òî ðàÿ áó äåò â ñîñ òî ÿ íèè â ïåð ìà íå íò íîñ òè ðàñê -
ðûòü, îöå íèòü è ïðå î äî ëåòü ïîä âëè ÿ íè åì ðàç ëè÷ íûõ ôàê òî ðîâ êàæ äîå
îòê ëî íå íèå îò ýòî ãî îñ íî âî ïî ëà ãà þ ùå ãî ïðèí öè ïà, íà äå ëèâ îá ùå ñò âåí -
íûé îð ãà íèçì íå îá õî äè ìîé è äîñ òà òî÷ íîé èì ìóí íîé ñèñ òå ìîé.
Íà øè êîí öåï òó àëü íûå ïîä õî äû îò íî ñè òåëü íî ïîñ ëåä íåé ïðîá ëå ìû
èç ëî æå íû â èìå þ ùåé ìåæ äó íà ðîä íûé ïðåäñ òà âè òåëüñ êèé âíó øè -
òåëü íûé ñîñ òàâ ñîâ ìå ñò íîé ðà áî òå, îçàã ëàâ ëåí íîé "Êîíñ òè òó öè î íà -
ëèçì íî âî ãî òû ñÿ ÷å ëå òèÿ: ïà ðà äèã ìû ðå àëü íîñ òè è âû çî âû", êî òî ðóþ
ìû ëþ áåç íî ïî äà ðèì óâà æà å ìûì ó÷àñò íè êàì Êîí ôå ðåí öèè 5 èþ ëÿ âî
âðå ìÿ ïðå çåí òà öèè ýòîé êíè ãè.
Ñïà ñè áî çà âíè ìà íèå.

SUMMARY

The article accentuates the circumstance that the issue to what extent the
principle of rule of law has become an important, comprehended and nat-
urally enforceable element of social behavior of the person and the citi-
zen, is a question of principle for the rule of law state. The fact that the
entire constitutional structure must be directed to making the rule of law
as the core of social behavior, axiological basis for the self-expression and
self-realization of the person and the citizen, is also underlined.
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According to the author, constitutionalization of social behavior of the
person based on value-system comprehension of his/her directly effective
rights, is the initial point for resolution of this task. Social behavior of the
individual is first of all comprehended and reasonable behavior; it has axi-
ological basis, motivation of manifestation, typical forms and ways of
expression, which guide self expression of the individual in the framework
of multilayer social network. Assessment and understanding of the place
and role of the person in social life in accordance with value system of
his/her perception of the world are axiological basis for social behavior of
the individual. In the system of social behavior of the person, his/her axi-
ological orientation is constant and basic: the latter is the value system
that determines the nature of constitutional culture of the society and
forms the basis for certain constitutional solutions.
It is important for democratic society that value key points of social behav-
ior of the individual are harmonized with the value system, which is uni-
versally recognized in the society on the basis of constitutional solutions.
In this context it is worth to pay special attention to the circumstance that
the social behavior of the individual is not the unsystematic manifestation
of his/her social psychology, and its basic characteristic is normativity.
The latter is established both on the basis of custom, tradition, moral val-
ues, various influences of social environment, and first of all due to con-
stitutional legal regulation of interrelations between persons and their
groups. Social society is healthy, viable, naturally existing and develop-
ing, if social expectations of the individual are in harmony with axiologi-
cal key points of the society, and both of them are based on objective, as
well as comprehended and deeply acknowledged constitutional values. As
a result of thousand-year experience, for such a role both the spiritual and
secular thinking yet have not found anything else like human rights and
fundamental freedoms acknowledged as ultimate and inherent value.
Acknowledging the principle of rule of law is the peak of self-awareness of
the person and the comprehended self-expression of his/her social being.
That’s why, the following verity is indisputable: expecting social consent
and development is senseless in the society, where guaranteeing rule of law
is not the cornerstone of the individual and his/her social self-expression.
The constitutional regulation of social behavior of the individual, society and
state, is the paramount mission of democratic and rule of law state, when
inherent rights of the individual become the main guarantee of his/her free-
doms, and when a constitutional environment is established, in which not the
external action, but self-direction and self-regulation based on the rule of law
become the paramount form of guiding social behavior of the individual.
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36 CONSTITUTIONAL REFORM IN HUNGARY:
EUROPEAN COMMITMENT AND NATIONAL

SOVEREIGNTY

PETER PACZOLAY

PresidentoftheConstitutionalCourtofHungary

I would like to use the example of the new Hungarian Constitution, the so
called Basic Law, to show, how the national elements are combined with
the European commitment and how the Hungarian courts are guided by
the European courts, the Court of Justice of the European Union and the
European Court of Human Rights. The Hungarian Constitution was
amended basically in 1989-1990, and this amendment to the Constitution
introduced the recognition of the Fundamental Human Rights, a single
Chamber Parliamentary system, the constructive vote of non-confidence on
German example, a President of the Republic - the Head of State with con-
stitutional and political veto and a Constitutional Court with strong com-
petences. The problem of the Constitution was its flexibility: it was possi-
ble to amend it with the two-thirds majority of the single Chamber of the
Parliament. The majority created by the elections in the spring of 2010, i.e.
a two-thirds majority in the Parliament and this two-thirds majority are
profited of this flexibility. First of all, amended the Constitution on sever-
al issues, under media regulation, introduced a retroactive ex-legislation
and limited the competences of the Constitutional Court with reference to
the economic crisis; it restricted the review of the laws related to budget
and taxes only if they violate the Right to Life and Dignity, Protection of
Personal Data, Freedom of Religion and Hungarian citizenship; also
amended the way of how electing constitutional Judges. After that, it
adopted a new Constitution, the Fundamental Law that entered into force
in 2012, January 1. The structure of the Basic Law, the Fundamental Law
is unusual, it begins with reference to God: God bless the Hungarians, it
is also the first line of the Hungarian National Anthem, then starts with a
long Preamble called the National Creed, and then the foundations of the
constitutional structure are in the First Chapter. The Second Chapter is on
the Fundamental Rights, then the Third Chapter is on regulation of the
State and then it ends with final provisions.

As you know, this Basic Law was debated on different international forums,
from critical opinions from the Venice Commission to the European
Parliament and also the Parliamentary Assembly of the Council of Europe.
What are the most debated features? First of all, in the Preamble the men-P
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tioning of God is namely we recognize the role of Christianity in preserv-
ing the Nation was one of the issues debated internationally. Then, there
is a reference to the Hungarian Historical Constitution, as an interpretative
tool. You might know that Hungary did not have a written Constitution
until 1949 but it had the tradition of the so called Historical Constitution.
Thirdly, the Declaration of the nullity of the Communist Constitution refer-
ring to destruction with the continuity of the constitutional system created
in 1949. In the Chapter on the foundation of the constitutional structure,
article mentions the unity of the Hungarian nations, not limited to the
nation within the Hungarian borders, to the political nation but also cul-
tural nation and raising Hungarian sliding outside the borders of Hungary.
It mentions among others quite strangely that the official currency of
Hungary is a Hungarian Florint, which is strange in the case that Hungary
is a Member of the European Union and tries to introduce the Euro. On
the other hand, it underlines that Hungary wants to achieve European
Unity, Liberty, Well-being and Security of the European peoples. Also it
has a so called Europe Clause under relation of the National legal order to
the Law of the European Union. Also emphasizes necessity of cooperation
with every country of the world and the conformity of the Hungarian legal
system with international law. These are the two sides of the coin.

As regards the Chapter on the Fundamental Freedoms, the new text of the
Constitution used the European Convention on Human Rights as a source
of inspiration for the right of assembly, freedom of association, the prohi-
bition of collective expatriation, non-discrimination and unfair trial. It is
quite uniquely introduced to the Constitution among others from the
jurisprudence of the European Court of Human Rights, the proportionali-
ty test and other tests for the restriction on Fundamental Rights, which is
quite unique in the text of the Constitution. From the Charter of
Fundamental Rights of the European Union, the text they took over refer-
ences to Human Dignity, the respect for private and family Life, the pro-
hibition of eugenics, use of the human body for financial gain and human
cloning, also the principal of due process and the protection of employees.
So, in the text of the new Constitution on one hand you find references to
the importance of the national sovereignty and national features, on the
other hand, commitment for European values. As regards the relation to
the two courts that give guidance also to the Hungarian judicial system, as
regards the EU. The problem often raised by the international critics and
on the other hand by the Hungarian authorities at the problem of consti-
tutional identity. The reference to constitutional identity is based on the
treaty of the European Union and is emphasized by the German
Constitutional Court in its recent decisions. The question can be put that
how far should generally respected values - Democracy, Rule of Law,
Respect for Fundamental Rights uniformize national constitutions? Visa
versa, the specific national constitutional solutions how can remain in
coherence with international and European standards? In a case, the
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38 Decision was delivered in 2010, the Hungarian Constitutional Court con-
cluded that although the reforms of the respond Treaty were of paramount
importance, they did not alter the fact that Hungary maintained and enjoys
her independence, her status in terms of Rule of Law and her sovereignty
and rejected the claim that stated that respond Treaty, the sovereignty of
Hungary was curtailed. As regards the relation to the European Court of
Human Rights, I have to mention that the European Convention of Human
Rights in the Hungarian legal system does not enjoy the special status of
constitutional rank; it is  respected as part of international law. The
Convention influenced both the ordinary courts and the Constitutional
Court, influenced constitutional review and the interpretation of the
Constitution in Hungary. The Constitutional Court referred to the
Convention and the Case Law of the European Court of Human Rights
even before its ratification by Hungary, before 1991. In the first formative
period of constitutional jurisdiction in Hungary, referring to a given provi-
sion of the Convention, was much more a demonstration of considering
and searching for European standards. It was aimed more at linking up
Hungarian legal thinking to European norms than to use this International
instrument in its proper role in the course of constitutional review.
Recently two thorough studies analyzed the function of quoting
International Court decisions in Hungary by the Hungarian courts, and
both studies concluded that the quotations are inconsistent, their main
function is additional support to the argument of the respective court, and
the decisions are not based on the Convention or on the decisions of the
European Court of Human Rights. However, a decision from 2004 of the
Constitutional Court suggested the binding effect of the Strasburg jurisdic-
tion, stating that the Hungarian Constitutional Court is bound by the Case
Law of the European Convention of Human Rights and exercised by the
Strasburg Court, in that the Convention became part of Hungary's domes-
tic law. Nevertheless, the general trend of the Case Law of the Hungarian
Constitutional Court and also other jurisdictions is under the significant
influence by the European Convention and by the European Court of
Human Rights. Also these courts, in their decisions affecting Human rights
as specifically refer to the jurisprudence of the European Court of Human
Rights in some domain and quote decisions in a concrete form. However,
the main doctrine in Hungary is that Strasburg judgments do not have erga
omnes effect, they are followed indirectly by amending the respective leg-
islation; courts are respecting and taking into consideration but they are
not bound by them and they are not accepting as a binding force, and this
bona fide fulfillment is based on Articles 1 and 46 of the European
Convention. Why does the Hungarian Court have reservation towards the
European Court of Human Rights? Sometimes, because the different stan-
dards and levels of Human Rights Protection that exist simultaneously.
This was because under Hungarian Constitution and jurisprudence of the
Constitutional Court higher standards were set off for freedom of expres-P
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sion. In the last years I would rather stress that the constitutional jurispru-
dence should not go below the Strasburg standards. Second reservation is
based on the fact that the Strasburg jurisprudence leaves too large possi-
bility for the margin of appreciation, which was mentioned in the first two
decades, now is basically used as a tool for the, let's say, unusual consti-
tutional solutions under the new Basic Law. Also there are references to
the sometimes incoherent and contradictory jurisprudence of the Strasburg
Court, for example, in the case of Bukhta and others vs. Hungary, the
Strasburg Court, by the way, rightly found that the dispersal of the
Applicant's peaceful assembly cannot be regarded as having been neces-
sary in a democratic society in order to achieve the aims pursued. The par-
adox was that the Strasburg Court by this judgment reviewed the Decision
of the Budapest Regional Court that referred to the Case Law of the
Strasburg Court and to the Decision of the Constitutional Court that sight-
ed the requiring judgment of the European Court of Human Rights, judg-
ment quite controversial in my view that basically set double standards for
different countries allowing lower level of protection of Human Rights in
the case of the new democracy saying that there is a historical transition-
al period that should be taken into consideration. 

Another approach to the Court is based on a study in England, the so
called Qualified Internationalism Approach, says that the European Court
of Human Rights the binding authority without taking away the discretion
of the national judge who chose to apply it. Let me conclude, that there is
an obvious interaction between national and international protection of
Human Rights, even if international courts do not supervise national
courts, the jurisprudence serves as a source of inspiration for national
judges. On the other hand, the high level of protection by the states, the
so called Common constitutional heritage, sets an elevated international
standard. To formulate in other word, the consensus among states under
Protection of Human Rights guarantees high standards, while the lack of
consensus opens up a great area for discretion in the language of the
European Court of Human Rights for margin of appreciation.

ÐÅ ÇÞ ÌÅ

Äîê ëàä êà ñà åò ñÿ êîíñ òè òó öè îí íûõ ðå ôîðì â Âåíã ðèè, åâ ðî ïåéñ êèõ
îáÿ çà òåëüñòâ è íà öè î íàëü íî ãî ñó âå ðå íè òå òà. Íà ïðè ìå ðå íî âîé âåí -
ãå ðñ êîé Êîíñ òè òó öèè àâ òîð ïî êà çû âà åò, êàê íà öè î íàëü íûå ýëå ìåí òû
ñî ÷å òà þò ñÿ ñ åâ ðî ïåéñ êè ìè îáÿ çà òåëü ñòâà ìè è êàê âåí ãå ðñ êèå ñó äû
ðó êî âî ä ñòâó þò ñÿ ðå øå íè ÿ ìè Åâ ðî ïåéñ êî ãî ñó äà ïî ïðà âàì ÷å ëî âå êà.

Îñ íîâ íûå ïîï ðàâ êè â âåí ãå ðñ êóþ Êîíñ òè òó öèþ áû ëè âíå ñå íû ðå ôîð -
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40 ìà ìè 1989-1990 ãã. Çà òåì áû ëà ïðè íÿ òà íî âàÿ Êîíñ òè òó öèÿ, âñòó ïèâ -
øàÿ â ñè ëó â 2012 ãî äó. Îíà ñòà ëà ïðåä ìå òîì îá ñóæ äå íèé íà ðàç ëè÷ -
íûõ ìåæ äó íà ðîä íûõ ôî ðó ìàõ, ïîä âå ðã ëàñü êðè òè êå Âå íå öè à íñ êîé êî -
ìèñ ñè åé, Åâ ðî ïåéñ êèì ïàð ëà ìåí òîì, à òàê æå Ïàð ëà ìå í òñêîé àñ ñà ìá -
ëå åé Ñî âå òà Åâ ðî ïû.

Àâ òîð ïðè õî äèò ê âû âî äó, ÷òî ñó ùå ñò âó åò î÷å âèä íàÿ âçà è ìîñ âÿçü ìåæ -
äó íà öè î íàëü íîé è ìåæ äó íà ðîä íîé çà ùè òîé ïðàâ ÷å ëî âå êà, äà æå åñ ëè
ìåæ äó íà ðîä íûå ñó äû íå êîíò ðî ëè ðó þò íà öè î íàëü íûå ñó äû, èõ ñó äåá -
íàÿ ïðàê òè êà ñëó æèò èñ òî÷ íè êîì âäîõ íî âå íèÿ äëÿ íà öè î íàëü íûõ ñó -
äîâ. Êîí ñåí ñóñ ìåæ äó ãî ñó äà ð ñòâà ìè ïî âîï ðî ñàì çà ùè òû ïðàâ ÷å ëî -
âå êà ãà ðàí òè ðó åò âû ñî êèå ñòàí äàð òû, â òî âðå ìÿ êàê îò ñó ò ñòâèå êîí -
ñåí ñó ñà îñ òàâ ëÿ åò áîëü øåå ïî ëå äëÿ óñ ìîò ðå íèÿ, íà ÿçû êå Åâ ðî ïåéñ -
êî ãî ñó äà ïî ïðà âàì ÷å ëî âå êà - "ñâî áî äó óñ ìîò ðå íèÿ".
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POSITIVE OBLIGATIONS 
OF CONTRACTING PARTIES UNDER THE

EUROPEAN CONVENTION 
ON HUMAN RIGHTS

ALVINA GYULUMYAN

JudgeoftheEuropeanCourtofHumanRights

1. The Interlaken, Izmir and Brighton Conferences were conferences 
on the reform of the Convention and called for actions on the part 
of Council of Europe member States, the Committee of Ministers 
and the Court.

This Conference, which is convened within the frames of the Chairmanship
of Armenia at the Committee of Ministers of the Council of Europe, has an
aim to elucidate what the legal standarts of rule of law and scope of dis-
cretion of the member states are. Probably it is impossible to overestimate
the importance of the topic of present Conference for the member states,
who expresed in Brighton their "strong commitment to fulfil their primary
responsibility to implement the Convention at national level".

When I was introduced to the main topic of this Conference, I tried to
reflect on what issues I could focus on. The notion of "rule of law" and the
"scope of discretion" or "margin of appreciation" could be approached from
several angles and I believe that most of them will be discussed during
these 3 days. In my presentation I would like to address the issue of pos-
itive obligations of state parties to the European Convention on Human
Rights by referring to the case-law of the European Court - a matter which
has never been discused in the  previous 15, already traditional
Conferances organised by the Constitutional Court of Armenia and the
Venice Commission. However, this is not the only reason why I have decid-
ed to focus on positive obligations. The main reason why I chose this sub-
ject is that the Convention provisions, in promoting the effective operation
of the rule of law, are more designed to prevent possible violations of
rights. The case-law of European Court of human rights demonstrates that
the non-interference by authorities with human rights and freedoms is not
sufficient to ensure that many of those rights are fully and effectivly safe-
guarded. In this respect, the State Parties are expected to be more active
in guaranteeing the rights and freedoms enshrined by the Convention and
the Protocols thereto.   

The Court has developed a rich case-law concerning positive obligations.
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42 This  jurisprudence has tended to reinforce the duty of States to take steps
that should help to prevent substantive violations of the rights and free-
doms. A great merit of the positive obligation case law as a whole is that
it encourages States to target potential human rights violations at their
roots.

2. The identification of sources of the positive obligations raises some 
difficulties. 

- Most of these obligations are precisely regulated by the Convention.
A number of positive obligations are expressly present in the text of
the Convention. For example, paragraph 1 of Article 2 imposes a pos-
itive obligation  on states to protect life; or paragraph 5 of Article 5
imposes a positive duty to compensate the victim of unlawful arest or
detention.

However, a number of positive obligations have been read into the
Convention by the Court's case law. Article 1 of the Convention, which
requires the  contracting States to secure the rights and freedoms defined
in Convention and its Protocols, serves as the basis for the interpretation
of other conventional provisions. Together with the text of other articles
dealing with particular rights Article 1 has been interpreted as imposing
both negative and positive obligations upon States1. For example, the
Court held "that in such a sensitive sector as the audiovisual media, in
addition to its negative duty of non-interference, the State has a positive
obligation to put in place an appropriate legislative and administrative
framework to guarantee effective pluralism ..." (Centro Europa 7 S.R.L. and
Di Stefano v. Italy [GC], Application no. 38433/09, Judgement 7 June 2012,
§133-134).

- Another example is when the Court held, that fulfilment of the obliga-
tion to secure effective rights under Article 6 § 1 of the Convention
does not only mean the absence of interference but may also require
positive action on the part of the State . In case of  Çakir and others v.
Turkey (Application no. 25747/09) Judgement 4 June 2013), the appli-
cants, who had brought proceedings against their employer company
for its failure to pay their salaries, were awarded compensation by the
Court. However, they could not have those judgments executed as the
required court fees, which the domestic court had imposed on the
defendant party, the employer company, were never paid. The Court
considered that by shifting to the applicants the full responsibility to
meet the court costs, the State avoided its positive obligation to organ-
ise a system for the enforcement of judgments which is effective both
in law and in practice.

1  Harris, O’Boyle & Warbrick Law of the European Convention on Human Rights, Oxford-2009, p.18A
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- The other group is the obligations not directly indicated in the
Convention, but mostly developed by the Court in its case law and
related to the procedural aspects of the certain rights.  In particular
they  derive from Article 2 (right to life) and 3 (prohibition of torture)
of the Convention.  The Court has consistently confirmed in its case-
law the need to carry out an effective investigation into allegations of
violations of Articles 2 and 3. The Court in many cases has found vio-
lations of these articles not on the substantive issue because of insuf-
ficient evidence to substantiate the allegations, but on the procedural
aspect. "Violations of this procedural aspect of the Convention are not
trivial violations. Failure to make provision for the material and legal
conditions allowing the investigation and determination of such alle-

gations strikes at the very heart of the rule of law"2.

I will return to this issue later when by reffering to the concrete cases I will
present more detailed analysis of particular positive obligations.

- There is a positive obligation set out in Article 34 of the Convention
requiring authorities to furnish all necessary facilities to make possible
a proper and effective examination of applications. For instance, in cer-
tain circumstances authorities may be under obligation to provide
applicants with copies of documents necessary for examination of their
applications. Such an obligation will arise in the situations of particu-
lar vulnerability and dependence of applicants who are unable to
obtain documents needed for their files (see Iambor v. Romania (no. 1),
no. 64536/01, § 216, 24 June 2008; and Naydyon v. Ukraine, no.
16474/03, § 63, 14 October 2010). Anyhow, the analysis of this obliga-
tion is out of the scope of my presentation.

3. The question could be asked what are the limits of positive 
obligations? How does one avoid judicial activism unreasonably  
expanding the state's positive obligations? 

In defining the limits of positive obligations, the Court is always careful not
to impose undue burdens upon States. For example, considering the cases
concerning States duty to protect freedom of peaceful assembly, the Court
has expressly acknowledged that States cannot guarantee this in all cir-
cumstances and that their obligation is confined to taking "reasonable and
apropriate measures.

4. Now I shal turn to the positive obligations deriving from certain 
Articles of the Convention.

- When lethal force is used within a "policing operation" by the author-
ities it is difficult to separate the State's negative obligations under the

2 Luzius Wildhaber, The European Court of Human Rights 1998-2006, History, achievments, reforms.
p. 23

IN
T
E
R
N

A
T
IO

N
A
L
 A

L
M

A
N

A
C
. 
C
O

N
S
T
IT

U
T
IO

N
A
L
 J

U
S
T
IC

E
 I

N
 T

H
E
 N

E
W

 M
IL

L
E
N

N
IU

M



44 Convention from its positive obligations. In such cases the Court  nor-
mally examines whether the police operation was planned and con-
trolled by the authorities so as to minimise, to the greatest extent pos-
sible, recourse to lethal force and human losses, and whether all feasi-
ble precautions in the choice of means and methods of a security oper-
ation were taken (see Finogenov v. Russia, Ergi v. Turkey, 28 July
1998, Reports 1998-IV, § 79; see also McCann and Others v. the United
Kingdom, 27 September 1995, Series A no. 324, §§ 146-50, § 194;
Andronicou and Constantinou v. Cyprus, 9 October 1997, Reports
1997-VI, § 171, §§ 181, 186, 192 and 193, and Hugh Jordan v. the
United Kingdom, no. 24746/95, §§ 102-04, ECHR 2001-III).  Applying
these principles, the Court has, for instance, characterised as deficient
the Bulgarian legal framework which permitted the police to fire on
any fugitive member of the armed forces who did not surrender imme-
diately in response to an oral warning and the firing of a warning shot
in the air, without containing any clear safeguards to prevent the arbi-
trary deprivation of life (see Nachova and Others,  §§ 99-102). The
Court also identified deficiencies in the Turkish legal framework,
adopted in 1934, which listed a wide range of situations in which a
police officer could use firearms without being liable for the
consequences (see Erdoğan and Others v. Turkey, no. 19807/92, §§ 77-
78, 25 April 2006). 

The Court interpreted the positive obligation in question in a way which
does not impose an impossible or disproportionate burden on the authori-
ties, bearing in mind the difficulties involved in policing modern societies,
the unpredictability of human conduct and the operational choices which
must be made in terms of priorities and resources (see Makaratzis, cited
above, § 69, with further references; see also Osman, cited above, and
Maiorano and Others v. Italy, no. 28634/06, § 105, 15 December 2009).

In case of Giuliani and Gaggio v. Italy   the court concluded that Italian
authorities did not fail in their obligation to do all that could reasonably
be expected of them to provide the level of safeguards required during
operations potentially involving the use of lethal force. The Court - which
had had the opportunity to view video footage and photographs of the inci-
dent giving rise to the case - noted that the officer who had fired the shots
had been confronted with a group of demonstrators conducting an unlaw-
ful and very violent attack on the vehicle in which he was stranded. In the
Court's view, he had acted in the honest belief that his own life and phys-
ical integrity and those of his colleagues were in danger from the attack to
which they were being subjected. 

The court agreed with the Government that a distinction has to be made
between cases where the law-enforcement agencies are dealing with a pre-
cise and identifiable target and those where the issue is the maintenance
of order in the face of possible disturbances spread over an area as wide
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as an entire city. Only in the first category of cases can all the officers
involved be expected to be highly specialised in dealing with the task
assigned to them.

The Court could not find a violation of Article 2  solely on the basis of the
selection, for the G8 summit in Genoa, of a carabiniere who, like M.P., was
only twenty years and eleven months of age at the material time and had
been serving for only ten months. The Court stressed that in view of the
very large numbers of officers deployed on the ground, they could not all
be required to have lengthy experience and/or to have been trained over
several months or years. The Court concluded that to hold otherwise would
be to impose a disproportionate and unrealistic obligation on the State. 

- The first sentence of Article 2 § 1 enjoins the State not only to refrain
from the intentional and unlawful taking of life, but also to take appro-
priate steps to safeguard the lives of those within its jurisdiction (see
L.C.B. v. the United Kingdom, 9 June 1998, § 36, Reports of Judgments
and Decisions 1998-III). The State's obligation in this respect extends
beyond its primary duty to secure the right to life by putting in place
effective criminal-law provisions to deter the commission of offences
against the person backed up by law-enforcement machinery for the
prevention, suppression and sanctioning of breaches of such provi-
sions. Article 2 of the Convention may also imply in certain well-
defined circumstances a positive obligation on the authorities to take
preventive operational measures to protect an individual whose life is
at risk from the criminal acts of another individual. These obligations
are not unqualified: not every presumed threat to life obliges the
authorities to take specific measures to avoid the risk. A duty to take
specific measures arises only if the authorities knew or ought to have
known at the time of the existence of a real and immediate risk to life
and if the authorities retained a certain degree of control over the sit-
uation. 

- I would like to elaborate the Court's approach on positive obligations
under Articles 2 and also under 10 of Convention by reffering to the
case Dink v. Turkey ( 2668/07, 6102/08, 30079/08 et al.Judgment
14.9.2010 )

Hrant Dink, a Turkish national of Armenian extraction, was publication
director and editor-in-chief of a Turkish-Armenian weekly newspaper. In
2003 and 2004 he wrote a series of articles for the newspaper in which he
expressed his views on the identity of Turkish citizens of Armenian extrac-
tion. 

Extreme nationalists reacted to the articles by staging demonstrations, writ-
ing threatening letters and lodging a criminal complaint. In 2005 a crimi-
nal court found the journalist guilty of denigrating "Turkishness" (Turkish
identity) and imposed a suspended prison sentence on him. In 2006 the
Court of Cassation upheld the finding of guilt. In early 2007 the criminal

IN
T
E
R
N

A
T
IO

N
A
L
 A

L
M

A
N

A
C
. 
C
O

N
S
T
IT

U
T
IO

N
A
L
 J

U
S
T
IC

E
 I

N
 T

H
E
 N

E
W

 M
IL

L
E
N

N
IU

M



court to which the case had been remitted discontinued the proceedings
on account of the death of the journalist, who had been assassinated a few
weeks earlier. Several investigations and sets of proceedings aimed at
establishing whether the gendarmerie and police departments in question
had known about the assassination plot. The Court observed that in view
of the reactions to the articles in question, the security forces could rea-
sonably be considered to have been informed of the intense hostility
towards the journalist in extreme nationalist circles. Furthermore, it
appeared that two police departments and one gendarmerie department
had been informed of the likelihood of an assassination attempt and even
of the identity of the alleged instigators. The threat of an assassination
could therefore be said to have been real and imminent. 

The Court next considered whether the authorities had done everything
that could reasonably have been expected of them to prevent  Dink's assas-
sination. None of the three authorities informed of the planned assassina-
tion and its imminent realisation had taken action to prevent it.
Admittedly, as stressed by the Turkish Government, Dink had not request-
ed police protection. However, he could not possibly have known about
the plan to assassinate him. It had been for the Turkish authorities, who
were informed of the plan, to take action to safeguard Dink's life, which
they failed to do.

- The Court also stressed that States were required to create a
favourable environment for participation in public debate by all the
persons concerned, enabling them to express their opinions and ideas
without fear. The Court reiterates that States have positive obligations
in relation to freedom of expression: they must not just refrain from
any interference but must sometimes take protective measures even in
the sphere of the relations of individuals between themselves. They
were also required to create a favourable environment for participation
in public debate by all the persons concerned, enabling them to
express their opinions and ideas without fear. In view of its findings
concerning the authorities' failure to protect  Dink against the attack
by members of an extreme nationalist group and concerning the guilty
verdict handed down in the absence of a "pressing social need", the
Court concluded that Turkey's "positive obligations" with regard to
Dink's freedom of expression had not been complied with.

- The acts and omissions of the autorities may in certain circumstances
engage their responsibility under the positive limb of Article 2 of the
Convention also in the context of helth care. However, where a
Contracting State has made adequate provision for securing high pro-
fessional standards among health professionals and the protection of
the lives of patients, the Court cannot accept that matters, such as,
errors of judgement on the part of a health professional or negligent
co-ordination among health professionals in the treatment of a partic-
ular patient are sufficient of themselves to call a Contracting State to

46

A
L
V

IN
A
 G

Y
U

L
U

M
Y
A
N

. 
E
U

R
O

P
E
A
N

 C
O

U
R
T
 O

F
 H

U
M

A
N

 R
IG

H
T
S



account from the standpoint of its positive obligations, under Article 2
of the Convention, to protect life (see Byrzykowski,  § 104). The posi-
tive obligations require States to make regulations compelling hospi-
tals, whether public or private, to adopt appropriate measures for the
protection of their patients' lives.

5. Even though the scope of the State's positive obligations might differ
between cases where treatment contrary to Article 2 and 3 has been inflict-
ed through the involvement of State agents and cases where violence is
inflicted by private individuals, the requirements as to an official investi-
gation are similar. This is not an obligation of result, but one of means.
The authorities must have taken the reasonable steps available to them to
secure the evidence concerning the incident, including, inter alia, eyewit-
ness testimony, forensic evidence, and so on. Any deficiency in the inves-
tigation which undermines its ability to establish the cause of injuries or
the identity of the persons responsible will risk falling foul of this standard,
and a requirement of promptness and reasonable expedition is implicit in
this context. In cases under Articles 2 and 3 of the Convention where the
effectiveness of the official investigation has been at issue, the Court has
often assessed whether the authorities reacted promptly to the complaints
at the relevant time. Consideration has been given to the opening of inves-
tigations, delays in taking statements and to the length of time taken for
the initial investigation (see Denis Vasilyev, cited above, § 100 with further
references; and Stoica v. Romania, no. 42722/02, § 67, 4 March 2008 and
C.A.S. and C.S. v. Romania no.26692/05, 20.03.2012).

Not every investigation should necessarily be successful or come to a con-
clusion which coincides with the claimant's account of events; however, it
should, in principle, be capable of leading to the establishment of the facts
of the case and, if the allegations prove to be true, to the identification and
punishment of those responsible (see Mahmut Kaya v. Turkey, no.
22535/93, § 124, ECHR 2000-III; see also Paul and Audrey Edwards v. the
United Kingdom, no. 46477/99, § 71, ECHR 2002-II).

To be "effective", an investigation should meet several basic requirements
formulated in the Court's case-law under Articles 2 and 3 of the
Convention

- it should be thorough

- independent

- the materials and conclusions of the investigation should be suffi-
ciently accessible for the relatives of the victims, to the extent it does
not seriously undermine its efficiency.

- In addition, in the event of a life-threatening injury or a death, States
are required to set up an effective independent judicial system to pro-
vide appropriate redress (see, for example, Anna Todorova v. Bulgaria,
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48 no. 23302/03, § 72, 24 May 2011). In the case of unintentional depri-
vation of life, an effective procedural response is to afford victims a
civil law remedy, either alone or in conjunction with a criminal law
one (see Igor Shevchenko, cited above, § 51). However, that remedy
should exist not only in theory; it must operate effectively in practice,
within a time span allowing the case to be examined without unneces-
sary delay.

6. Positive obligations under Artile 3 have been considered by Court in the
context of  domestic violence. In judgment Opuz v. Turkey and in several
following cases against other states, the Court held, that "in some
instances, the national authorities' interference with the private or family
life of the individuals might be necessary in order to protect the health and
rights of others or to prevent commission of criminal acts".

7. In the judgment in case of Siliadin v. France (26.10.2005, application
no. 73316/01 ) the Court first time has found that Article 4 of the
European Convention concerning slavery, servitude and forced labour,
imposes positive obligations on states.

In January 1994 the applicant, who is a Togolese national ,was then fifteen
and a half years old, arrived in France with a French national of Togolese
origin, Mrs D. The latter had undertaken to regularise the girl's immigra-
tion status and to arrange for her education, while the applicant was to do
housework for Mrs D. until she had earned enough to pay her back for her
air ticket. The applicant effectively became an unpaid servant to Mr and
Mrs D. In around October 1994 Mrs D. "lent" the applicant to a couple of
friends, Mr and Mrs B., to help them with household chores and to look
after their young children. She became a "maid of all work" to the couple,
who made her work from 7.30 a.m. until 10.30 p.m. every day with no days
off. The applicant slept in the children's bedroom on a mattress on the floor
and wore old clothes. She was never paid. 

Criminal proceedings were brought against Mr and Mrs B. for wrongfully
obtaining unpaid or insufficiently paid services from a vulnerable or
dependent person, and for subjecting that person to working or living con-
ditions incompatible with human dignity. The defendants were convicted
at first instance and sentenced to, among other penalties, 12 months'
imprisonment (seven of which were suspended), but were acquitted on
appeal on 19 October 2000. Finally, the  Court of Appeal found Mr and
Mrs B. guilty of making the applicant, a vulnerable and dependent person,
work unpaid for them but considered that her working and living condi-
tions were not incompatible with human dignity. It accordingly ordered
them to pay the applicant the equivalent of EUR 15,245 in damages. In
October 2003 an employment tribunal awarded the applicant a sum that
included EUR 31,238 in salary arrears.A
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Whereas an order of civil compensation was available and had been
made, this was not sufficient. The Court considered that the criminal-
law legislation in force at the material time had not afforded the appli-
cant specific and effective protection against the actions of which she
had been a victim. It emphasised that the increasingly high standard
being required in the area of the protection of human rights and fun-
damental liberties correspondingly and inevitably required greater firm-
ness in assessing breaches of the fundamental values of democratic
societies.

Consequently, the Court concluded that France had not fulfilled its posi-
tive obligations under Article 4.

8. The positive obligation case law is not just about significant obliga-
tions on public authorities in the field of security of the person. The rich-
est case law on positive obligations in the judgments of the Court concerns
Article 8 ( the right to respect for private and family life). 

The Court has consistently held that the State's positive obligation under
Article 8 includes a right for parents to have access to measures which
will enable them to be reunited with their children and an obligation on
the national authorities to take such action. However, the obligation on
the national authorities to take such measures is not absolute, since the
reunion of a parent with a child who has lived for some time with the
other parent may not be able to take place immediately and may require
preparatory measures. Any obligation to apply coercion in this area must
be limited since the interests and the rights and freedoms of all con-
cerned must be taken into account, and more particularly the best inter-
ests of the child and his or her rights under Article 8. Where contacts
with the parent might appear to threaten those interests or interfere with
those rights, it is for the national authorities to strike a fair balance
between them (see Sylvester v. Austria, nos. 36812/97 and 40104/98, § 58,
24 April 2003).

The Court has stated in a cases concerning rape that children and other
vulnerable individuals, in particular, are entitled to State protection, in the
form of effective deterrence, against such serious breaches of  their person-
al integrity. 

The striking example of this approach is provided by the Court's recent
judgment in the case of C.A.S. and C.S. v. Romania (no. 26692/05
Judgment from 20.03.2012). 

The case concerned a seven-year-old's complaint that it had taken the
authorities five years to investigate his repeated rape by a man, eventual-
ly acquitted, who had forced his way into the family flat when the boy had
come home alone from school in a period from January to April 1998.
C.A.S. alleged in particular that the violent sexual abuse to which he had
been subjected was of such gravity that it had amounted to torture, and

IN
T
E
R
N

A
T
IO

N
A
L
 A

L
M

A
N

A
C
. 
C
O

N
S
T
IT

U
T
IO

N
A
L
 J

U
S
T
IC

E
 I

N
 T

H
E
 N

E
W

 M
IL

L
E
N

N
IU

M



that the proceedings had been slanted, the domestic courts having blamed
his parents, and to a certain extent him, for not reacting sooner. Both appli-
cants further complained that their family life had been destroyed and that
they had been forced to leave the town in which they lived to rebuild a
normal life.

The European Court clearly recognised that States had an obligation
under Articles 3 and Article 8 to ensure the effective criminal investigation
of cases involving violence against children. It, moreover, specifically
referred to the international obligations that Romania had undertaken for
the protection of children against any form of abuse, including helping
recovery and social reintegration of victims, and particularly regretted that
C.A.S. had never been provided with counselling or been accompanied by
a qualified psychologist during the proceedings concerning his rape or
afterwards.

The Court held that Article 8 applies to severe environmental pollution
which may affect individuals' well-being and prevent them from enjoying
their homes in such a way as to affect  their private and family life adverse-
ly, without, however, seriously endangering their health (see López Ostra v.
Spain, judgment of 9. 12. 1994, Series A no. 303-C, § 51).

It has been stresed that "The same is true where the dangerous effects of
an activity to which the individuals concerned are likely to be exposed
have been determined as part of an environmental impact assessment pro-
cedure in such a way as to establish a sufficiently close link with private
and family life for the purposes of Article 8 of the Convention. If this were
not the case, the positive obligation on the State to take reasonable and
appropriate measures to secure the applicant's rights under paragraph 1 of
Article 8 would be set at naught" (see Taskin and others v. Turkey
(46117/99 Judgment 30.03.2005 §113).

In a case involving State decisions affecting environmental issues the
Court considers two aspects. Firstly, the Court may assess the substan-
tive merits of the national authorities' decision to ensure that it is com-
patible with Article 8. Secondly, it may scrutinise the decision-making
process to ensure that due weight has been accorded to the interests of
the individual.

The Court has also recognised the existence of positive obligations under
this Article in other different circumstances including right for oficial
recognition of transsexuals, access to oficial information and other circum-
stances. There is no need to elobarate further on positive obligations in
these specific circumstances as they fall outside the scope of this paper. I
will only refer to more general position of  the court in these cases.
Although the boundaries between the State's positive and negative obliga-
tions under Article 8 do not lend themselves to precise definition, the
applicable principles are similar. In both contexts regard must be had to
the fair balance that has to be struck between the competing interests of
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the individual and of the community as a whole (see,  Powell and Rayner
v. the United Kingdom, 21 February 1990, § 41, Series A no. 172; Evans v.
the United Kingdom [GC], no. 6339/05, § 75, ECHR 2007 I; and Dickson v.
the United Kingdom [GC], no. 44362/04, § 70, ECHR 2007 V).

As a conclusion I would like to quote professor Mavcic, who said in a con-
ference in Yerevan: "In a contemporary State governed by the rule of law
the highest form of the protection of human rights is the prevention of
their possible violations."

ÐÅ ÇÞ ÌÅ

Ïî ëî æå íèÿ Åâ ðî ïåéñ êîé Êîí âåí öèè î çà ùè òå ïðàâ ÷å ëî âå êà è îñ íîâ -
íûõ ñâî áîä, ñïî ñî á ñòâó þ ùèå óê ðåï ëå íèþ ïðà âî âî ãî ãî ñó äà ð ñòâà â
ïåð âóþ î÷å ðåäü íàï ðàâ ëå íû íà ïðå äóï ðåæ äå íèå âîç ìîæ íûõ íà ðó øå -
íèé ïðàâ. Þðèñï ðó äåí öèÿ Åâ ðî ïåéñ êî ãî ñó äà ïî êà çû âà åò, ÷òî íåâ ìå -
øà òåëü ñòâî âëàñ òåé â îñó ùå ñ òâëå íèå ïðàâ è ñâî áîä ëþ äåé íå äîñ òà òî÷ -
íî äëÿ ïîë íî ãî è ýô ôåê òèâ íî ãî îáåñ ïå ÷å íèÿ ìíî ãèõ èç ýòèõ ïðàâ. Îò
ñòðàí-ó÷àñò íè êîâ Êîí âåí öèè òðå áó åò ñÿ áîëü øàÿ àê òèâ íîñ òü äëÿ îáåñ -
ïå ÷å íèÿ ïðàâ è ñâî áîä, çàê ðåï ëåí íûõ â Êîí âåí öèè è â Ïðî òî êî ëàõ ê
íåé.

Öåí íîñòü ñó äåá íîé ïðàê òè êè Åâ ðî ïåéñ êî ãî ñó äà ïî ïî çè òèâ íûì îáÿ çà -
òåëü ñòâàì â òîì, ÷òî îíà ïîäñòðå êà åò ãî ñó äà ð ñòâî â êîð íå ïðå äî òâ ðà -
òèòü ïî òåí öè àëü íûå íà ðó øå íèÿ ïðàâ.

Áîëü øè í ñòâî ïî çè òèâ íûõ îáÿ çà òåëüñòâ íàï ðÿ ìóþ ïðå äóñ ìîò ðå íî Êîí -
âåí öè åé. Ê ïðè ìå ðó, ÷àñòü ïåð âàÿ ñòàòüè 2 Êîí âåí öèè îáÿ çû âà åò Ãî -
ñó äà ð ñòâî çà ùè òèòü æèçíü ëè öó, íà õî äÿ ùå ìó ñÿ ïîä åãî þðèñ äèê öè åé,
èëè æå ÷àñòü ïÿ òàÿ ñòàòüè 5 îáÿ çû âà åò âûï ëà òèòü êîì ïåí ñà öèþ òî ìó,
êòî ñòàë æåðò âîé àðåñ òà èëè çàê ëþ ÷å íèÿ ïîä ñòðà æó â íà ðó øå íèå ïî -
ëî æå íèé óêà çàí íîé ñòàòüè.

Îä íîâ ðå ìåí íî î÷åíü ìíî ãî ïî çè òèâ íûõ îáÿ çà òåëüñòâ áû ëè âïè ñà íû â
Êîí âåí öèþ þðèñï ðó äåí öè åé Ñó äà. Ñòàòüÿ 1 Êîí âåí öèè, òðå áó þ ùàÿ
îò Äî ãî âà ðè âà þ ùèõ ñÿ Ñòî ðîí îáåñ ïå ÷è âàòü êàæ äî ìó, íà õî äÿ ùå ìó ñÿ
ïîä èõ þðèñ äèê öè åé, ïðà âà è ñâî áî äû, ïîñ ëó æè ëà îñ íî âà íè åì äëÿ òîë -
êî âà íèÿ äðó ãèõ íîðì. Âìåñ òå ñ ýòîé íîð ìîé Êîí âåí öèè åå äðó ãèå íîð -
ìû áû ëè èñ òîë êî âà íû êàê íà ëà ãà þ ùèå íà Ãî ñó äà ð ñòâî íå òîëü êî íå ãà -
òèâ íûå, íî è ïî çè òèâ íûå îáÿ çà òåëü ñòâà.

Äðó ãóþ ãðóï ïó ïî çè òèâ íûõ îáÿ çà òåëüñòâ ñîñ òàâ ëÿ þò îáÿ çà òåëü ñòâà
ïðî öåñ ñó àëü íî ãî õà ðàê òå ðà, êî òî ðûå òàê æå íå ïðå äóñ ìîò ðå íû Êîí -
âåí öè åé, à áû ëè ðàç âè òû Ñó äîì. Ñóä íå îä íîê ðàò íî ïîäò âåðæ äàë â ñâî -
èõ ðå øå íè ÿõ íå îá õî äè ìîñòü ïðî âå äå íèÿ ýô ôåê òèâ íî ãî ðàñ ñëå äî âà íèÿ
ïî æà ëî áàì î íà ðó øå íè ÿõ ñòàòåé 2 è 3 Êîí âåí öèè. Ñóä óñ òà íî âèë êðè - 51
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52 òå ðèè ýô ôåê òèâ íîñ òè ðàñ ñëå äî âà íèÿ. Îíî äîëæ íî áûòü ãëó áî êèì è
íå çà âè ñè ìûì, ìà òå ðè à ëû è âû âî äû ñëåä ñòâèÿ äîëæ íû áûòü äîñ òóï íû
äëÿ ïîñò ðà äàâ øèõ è ðîä íûõ ïî ãèá øèõ.  Îò Ãî ñó äà ð ñòâà òðå áó åò ñÿ òàê -
æå èìåòü íå çà âè ñè ìóþ ñó äåá íóþ ñèñ òå ìó äëÿ ðå øå íèÿ âîï ðî ñîâ î ñî -
îò âå ò ñòâó þ ùåé êîì ïåí ñà öèè.

Ñóä òîë êî âàë ïî çè òèâ íûå îáÿ çà òåëü ñòâà òà êèì îá ðà çîì, ÷òî áû íå âîç -
ëà ãàòü íà âëàñ òè èç ëèø íåå, íå âîç ìîæ íîå èëè íåï ðî ïîð öè î íàëü íîå
áðå ìÿ. 
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CONSTITUTIONAL JUDICIAL ACTIVISM 
AND EUROPEAN LEGAL STANDARDS

MATO ArloViĆ
JudgeoftheConstitutionalCourtoftheRepublicofCroatia,DSc

At the turn of the 21st century, human and minority rights and freedoms
were flourishing and were being comprehensively affirmed throughout the
world, and particularly in Europe. Europe and its associations made a great
contribution in this area, especially the Council of Europe with its legisla-
tive activity, and the European Court of Human Rights with its jurispru-
dence, through which it showed that it successfully performs its task of pro-
tecting human rights and fundamental freedoms. Prime position within the
regulatory activity of the Council of Europe, which regulates human rights
and fundamental freedoms, in the nomenclature of its legal acts, is taken by
its Convention for the Protection of Human Rights and Fundamental
Freedoms. However, the Convention, like many other international legal
acts, suffers from general wording, principles and standards which fail to
precisely and comprehensively define content. In order to achieve the aims
and purpose of the Convention, related to the development, realisation and
protection of human rights and freedoms, and on this basis to contribute to
the achievement of common values and objectives arising from the common
heritage of political tradition and the ideals of freedom and the rule of law,
the Council of Europe could not stop at the regulatory level, but established
a European court for the protection of human rights. The Convention prima-
rily regulated that the normative elaboration of the realisation and protec-
tion of human rights is the right and duty of the contracting States, and only
subsidiarily the jurisdiction of the ECtHR. 

In performing this task, the Council of Europe set before its members and
the ECtHR itself an imperative goal to qualitatively meet the need for the
protection of human rights and fundamental freedoms, which arises from the
requirement that human rights and fundamental freedoms should be not
only formally protected, but that their protection must also be secured in
reality. In implementing the protection of human rights and fundamental
freedoms laid down by the Convention, the ECtHR very soon encountered a
whole range of problems arising from the generalised and insufficiently
defined nature of some of the norms contained therein. Pressed by the
requirement that in its proceedings it must ensure both formal and real pro-
tection of human rights and fundamental freedoms, the ECtHR, by applying
judicial activism and an evolutive interpretation of the content of the
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54 Convention, relying on the ideals and values expressed in the Preamble to
the Convention, began to take positions in which it expressed what it under-
stood under the content of an individual right and fundamental freedom
determined by the Convention. This kind of work of the ECtHR had a sig-
nificant effect on the work of all courts, and most of all constitutional courts,
in developing the quality of the provided protection of human rights and
fundamental freedoms. 

In this paper, a distinction is made between discretionary assessment in pro-
cedures and the decision-making of administrative bodies concerning, on
the one hand, the method of free interpretation of legal norms and regula-
tions, and judicial activism on the other hand. An effort is also made to
point out the common features that connect these procedural methods of
administrative and judicial bodies and the interpretation of legal norms and
legal regulations. 

The author also briefly describes the development of judicial activism and
points out the most frequent forms of its expression in the case-law of the
ECtHR and the Constitutional Court of the Republic of Croatia, as well as
some aspects of mutual influence. In addition, the paper deals with the
advantages and disadvantages of judicial activism, especially from the 4
aspect of preserving the main dividing line between legislative and judicial
power, and the danger of crossing this line by applying excessive activism
so that judicial power starts to interfere with, or even assume, legislative
prerogatives. 

Discretionary assessment of administrative bodies and discretionary
interpretation of legal norms and constitutional judicial activism

Discretionary (free) assessment is generally understood as the right and
authority of the administrative body "when adopting administrative acts, to
select from two or more options the one that is most realistic, that seems

the most appropriate, guided1 by its own discretion and reasons for its
appropriateness.” 

Discretionary assessment, however, occurs in the work of courts, including
in constitutional adjudication (which will be discussed in more detail using
the example of the Constitutional Court of the Republic of Croatia). 

In addition, discretionary (free) assessment in law is known as a specific
method of interpreting legal norms, or legal regulations, and as a method
used as part of what is referred to as judicial activism, which is applied by
constitutional courts and the European Court of Human Rights. 

There is a range of elements that these bodies have in common when car-
rying out discretionary assessment as a method of work, as well as some
elements that make them different. To know what this really means, a line
must be drawn between free assessment when it relates, in terms of con-
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1 "Pravna enciklopedija" (Law Encyclopaedia), Belgrade, 1979, p. 1310. 



55

cept and content, to the authorities and rights of administrative bodies, and
free assessment as a special method of interpreting legal norms, or legal
regulations, and, in particular, free assessment when it manifests itself
through a specific contextual form of constitutional judicial activism. 

The essence of discretionary assessment is that a law, or another relevant
legal act, authorises an administrative body, when resolving a specific case,
to select from among several options, based on its own understanding and
evaluation, the one that will be best suited to resolving precisely that case.
This is why it is considered that discretionary assessment does not fall with-
in the sphere of legality, but rather within the area of opportunity. Namely,
if it is characteristic of discretionary assessment that the body authorised to
apply it in resolving a specific dispute selects from several options "specifi-
cally and individually, depending on the needs of the case at hand,” that
body does not, however, have absolute freedom, but rather "has to be guid-
ed by the general social and real interests and by the interests of true appro-

priateness"2. In other words, when resolving a particular case, the authorised
administrative body must select from among several options the solution
which is best suited to the general interest in that particular situation. 

Considering the above-mentioned principle of legality in the work of the
administration, it is self-evident that any arbitrary conduct of discretionary

assessment would constitute illegality3. Argumentum a contrario, in order to
conduct discretionary assessment, it is essential to possess legal authorisation.
However, since legal regulations relatively rarely include provisions directly
dealing with discretionary assessment, it is more frequently referred to in a 6
more indirect manner. For this purpose, the legislator uses different expres-
sions to grant discretionary authorities, for instance, "the authority may,” "at

its own discretion,” "as needed,” "the authority shall, if appropriate"4. Or sim-
ply, "the authority shall, in the circumstances of the case,” etc. 

Thus, when discretionary assessment is used in the procedures of state
administration bodies, it is important that the authorised body, when apply-
ing such an assessment: a) is not guided by the principle of legality, but
rather by the principle of opportunity so that the solution of the case is
most suited to the public interest; b) is directly and/or indirectly autho-
rised to conduct discretionary assessment; and c) in discretionary assess-
ment, the will of the authorised body which applies the "legal norms is of
primary importance, and this will is established anew for each new event

regardless of how similar it is to a preceding one"5. 

However, it would be incorrect to conclude from what has so far been said
that the act by which the discretionary assessment is conducted is not in

IN
T
E
R
N

A
T
IO

N
A
L
 A

L
M

A
N

A
C
. 
C
O

N
S
T
IT

U
T
IO

N
A
L
 J

U
S
T
IC

E
 I

N
 T

H
E
 N

E
W

 M
IL

L
E
N

N
IU

M

2 ibid., p. 1310. 
3 ibid., p. 1310. For more on discretionary assessment, see in I. Borković, "Upravno pravo" (Administrative Law),

Zagreb, 2002, pp. 82-88. 
4 I. Borković, "Upravno pravo" (Administrative Law), Zagreb, 2002, p. 85. 
5 ibid., p. 87. 



56 its entirety subject to an assessment of legality. In fact, it is important to
recall that in each legal decision there are some parts which are legally
connected. These are, for example, matters that concern jurisdiction, or
those which regulate the regularity of the procedure for rendering the deci-
sion or the procedure of establishing the facts, etc. All matters related to
the legal connection of a legal decision are subject to a review of legality. 

In working terms, when conducting pure and comprehensive discretionary
assessment, the mentioned principles are also valid when it comes to con-
stitutional court adjudication. 

This statement derives from particular provisions, for example, of the

Constitutional Act on the Constitutional Court of the Republic of Croatia6.
Thus, for instance, Article 31.4 of the Constitutional Act provides for the
possibility for the Constitutional Court to determine to which body it will
entrust the execution of its decision or ruling, while paragraph 5 grants it
the discretionary authority to determine on its own the manner in which

its decision or ruling will be executed7. Naturally, the Constitutional Court
of the Republic of Croatia has taken advantage and still takes advantage

of these discretionary authorities in its work8. 

In addition, the Constitutional Act contains some provisions which grant
the Constitutional Court not only traditional discretionary authorities, but
also authorities which include, at the same time, the possibility of using
discretionary assessment that may have a constitutional 7 judicial activist

effect on similar cases in the future. Thus, for example, Article 459 grants
the Constitutional Court the authority to temporarily suspend the execu-
tion of individual decisions or actions until a final decision is rendered if
their execution might cause grave and irreparable consequences.
Naturally, these are decisions or actions that have been undertaken in con-
formity with a law or other regulation whose constitutionality and/or legal-
ity is under review. 

This discretionary authority stems from the possibility of the Constitutional
Court to temporarily suspend the execution of individual decisions or
actions if it assesses, guided not only by legal rules but also by the prin-

6 Constitutional Act on the Constitutional Court of the Republic of Croatia, Official Gazette no. 49/02. 
7 Article 31 of the Constitutional Act on the Constitutional Court of the Republic of Croatia reads: "(1) The decisions

and the rulings of the Constitutional Court are obligatory and every individual or legal person shall obey them. (2)
All bodies of the central government and the local and regional self-government shall, within their constitutional and
legal jurisdiction, execute the decisions and the rulings of the Constitutional Court. (3) The Government of the
Republic of Croatia ensures, through the bodies of central administration, the execution of the decisions and the rul-
ings of the Constitutional Court. (4) The Constitutional Court might determine which body is authorised for the exe-
cution of its decision or ruling. (5) The Constitutional Court may determine the manner in which its decision or rul-
ing shall be executed" (emphasis added). 

8 See, for example, Decision U-II-1118/2013 of 22 May 2013. 
9 Article 45 of the Constitutional Act on the Constitutional Court of the Republic of Croatia, Official Gazette no. 49/02,

in its entirety reads: "The Constitutional Court may, until the final decision, temporarily suspend the execution of the
individual decisions or actions undertaken on the grounds of the law or the other regulation, the constitutionality or
the legality of which is being reviewed, if their execution might cause grave and irreparable consequences." M
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ciple of opportunity, that their execution will result in grave and irrepara-
ble consequences for the applicant. In other words, when rendering its free
assessment, the Constitutional Court will also have to, nolens volens, con-
sider in the instant case, in addition to the legal aspect, the real circum-
stances in which the case arose, its development and its resolution. 

The other example is connected to Article 63.110, which regulates the obli-
gation of the Constitutional Court to initiate proceedings in response to a
constitutional complaint even before all legal remedies have been exhaust-
ed, inter alia also "in cases where the impugned individual decision gross-
ly violates constitutional rights and it is completely clear that grave and
irreparable consequences may arise for the applicant if Constitutional
Court proceedings are not initiated.” Both these examples unquestionably
prescribe the possibility of discretionary assessment by the Constitutional
Court of the Republic of Croatia. However, concerning the procedure of
the Constitutional Court pursuant to the quoted paragraph 1 of Article 63
of the Constitutional Act on the Constitutional Court, in addition to con-
ducting discretionary assessment when establishing the existence of con-
ditions based on which the Constitutional Court, if such conditions exist,
must initiate proceedings, it must actually determine what it understands
as a gross violation of constitutional rights and the grave and irreparable
consequences that might arise from it. This leads to the question of the
effect of these concepts - legal standards - on the case in question on the
one hand, and on all other similar cases in the future on the other hand.
A very specific question can be raised here: does legal interpretation and
its application in implementing legal standards, relying on Article 63.1,
when it is based on discretionary authority and discretionary assessment,
have the same effect as the discretionary assessment of administrative

authorities?11. 

In order to be able to answer this question, one must explain the signifi-
cance and the scope of the interpretation of a legal norm when this is done
by an authorised body, as well as the significance of the decisions and rul-
ings of the Constitutional Court of the Republic of Croatia and the extent
to which they are binding.

Beginning with the generally accepted understanding that even with
regard to free interpretation "the interpreter must be bound by the text of
the norm he is interpreting, and which is binding on him, his aim must be
to interpret this norm correctly as it is, and not to create a new one in its
place. (...) Actually, interpretation is the determination of the meaning of
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10 Article 63.1 of the Constitutional Act prescribes as follows: "(1) The Constitutional Court shall initiate proceedings
in response to a constitutional complaint even before all legal remedies have been exhausted in cases when the court
of justice did not decide within a reasonable time about the rights and obligations of the party, or about the suspicion
or accusation for a criminal offence, or in cases when the disputed individual act grossly violates constitutional rights
and it is completely clear that grave and irreparable consequences may arise for the applicant if Constitutional Court
proceedings are not initiated.” 

11 R. Lukić, "Uvod u pravo" (Introduction to Law), Belgrade, 1964, pp. 302 and 303. 



58 a particular norm, and not the creation of a new one. The interpreter must
move within the boundaries of the norm he or she is interpreting, which
means within the boundaries of its linguistic meaning.”

However, once the interpreter determines the correct and precise purpose of
the legal norm he or she is interpreting, then this norm is applied thus inter-
preted to all analogous cases. Therefore, independently from common struc-
tural elements, law theoreticians draw a distinction between discretionary
assessment in administration and freedom in interpreting legal norms. Thus,
Ivo Borković writes: "When comparing interpretation and discretionary assess-
ment, the criterion is the freedom of the person applying the legal norm to
choose. When the person applying the legal norm is faced with a legal rule
where the intention of the legislator has been insufficiently clearly expressed,
then the person applying such a rule must use logical, grammatical, legal and
other methods of interpretation to establish that intention, and then interpret
it and apply it equally in all examples of the same kind that may occur. It is
therefore essential to correctly establish the will of the legislator of the legal
norm. In discretionary assessment, the will of the person applying the legal
norm has primary importance, and it is legally established in each new case,
independently of how similar it is to a previous case12."

However, in contrast, the Constitutional Court of the Republic of Croatia
has been given the authority to conduct discretionary assessment in par-
ticular cases, but also to interpret the legal norm and legal regulations and
to apply them to specific cases. Hence, it must always comply with the
constitutional norms. Besides, the fact that it proceeds in this manner in
specific cases can be seen from its decisions and rulings that rely on norms
with constitutional force, which have a different reach and binding nature
than is the case with discretionary assessment or even with the free inter-
pretation of individual legal norms or legal regulations. This simply stems
from the fact that its decisions and rulings (their operative parts and posi-
tions taken in the statement of reasons) are binding on all13. Therefore, free

12 See Borković's book "Upravno pravo" (Administrative Law), Zagreb, 2002, p. 87. A similar distinction between dis-
cretionary assessment and interpretation of a legal norm is also given by D. Vrban in his book "Država i pravo" (The
State and Law), Zagreb, 2003, p. 197, when he writes: "Discretionary assessment is different from the interpretation
of a law and from the exercise of a judicial function. Namely, when interpreting a law, the meaning of the law is deter-
mined, whereas when conducting free assessment, the person conducting the assessment has more freedom keeping
in mind the public interest, about which he decides according to his own discretion. In doing so, the person consid-
ers all the specific circumstances and does not set any general rule for the future. A decision rendered through discre-
tionary assessment does not have the power of a precedent (court case). Judicial deliberation which is guided by the
principle of independence and free evaluation of evidence cannot be identified with conducting free assessment.
When a judge is establishing the evidence..., he or she does not exercise his or her authority for a specific political
purpose, but to establish the actual situation. By applying the law, he or she gives the legal rule a significance which
also has certain importance for the future. On the other hand, a person carrying out discretionary assessment does not
set a rule and must evaluate the circumstances and render a decision anew in each case.

13 Thus, Article 31.1 of the Constitutional Act on the Constitutional Court of the Republic of Croatia (OG no. 49/02 pre-
scribes: "(1) The decisions and the rulings of the Constitutional Court are obligatory and every individual or legal per-
son shall obey them," while Article 77.2 regulates: "(2) When passing the new act from Article 76, paragraph 2, of
this Constitutional Act, the competent judicial or administrative body, the body of a unit of local and regional self-
government, or a legal person vested with public authority is obliged to obey theM
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(discretionary) assessment in legal opinion of the Constitutional Court
expressed in the decision repealing the act whereby the applicant's consti-
tutional right was violated.”

Constitutional adjudication has become increasingly known as constitu-
tional judicial activism, a term that more comprehensively expresses the
essence of free assessment in the operation of constitutional courts and of
the rendered decisions and positions taken therein, which are based on
free assessment, especially with regard to their effects on third parties.

2. Reasons for the appearance of constitutional judicial activism

The appearance and development of constitutional judicial activism can be
attributed to various causes. According to some authors, the German
Constitutional Court from the beginning of its operation "developed the
doctrine of a 'militant defence of democracy' and did not hesitate to fight
for political influence,” while, on the other side, the Austrian
Constitutional Court almost from the beginning of the 1980s suffered the
criticism that it "was too formalistic in rendering decisions and restricted
itself unnecessarily. After the 1980s, however, the court developed a signif-
icant influence on the political process, especially on the basis of its func-
tion of protecting the constitutional freedoms and rights of citizens. This
led to the creation of an activist court which tends to interpret its author-
ities extensively"14. It clearly transpires from this quotation that one of the
reasons for the appearance and practice of constitutional judicial activism15

in constitutional adjudication stemmed from the need to protect the free-
doms and rights of citizens. The second reason is also connected to the
protection of human rights and freedoms of citizens, and is linked to the
requirement that these rights, guaranteed by the Convention, be practical
and effective, rather than theoretical and illusory (Marckx v. Belgium, para-
graph 31, 1979) and that the Convention requires that the actual, rather
than the "formal,” position of an individual be considered. This must con-
stitute an impetus for courts not to take into consideration only formal
rules, but also to consider their indirect and practical effects (Adolf v.
Austria paragraph 30, 1985)16. Such positions, as well as others, became a
basis for activism, even though they themselves constitute its expression,
for example those of the European Court of Human Rights. Thus, a third
reason for the appearance of constitutional judicial activism could be the

14 See B. Smerdel and S. Sokol, "Ustavno pravo" (Constitutional Law), Zagreb, 2006, p. 201.
15 P. Bačić, in his book "Konstitucionalizam i sudski aktivizam" (Constitutionalism and Judicial Activism), Split, 2010,

writes as follows related to the appearance of judicial activism: "Written law is always incomplete. Therefore, the
actors responsible for the application of agreements, constitutions, etc., and here we are primarily concerned with the
courts, will sooner or later find themselves in a situation where their discretionary activity will produce political
results that go beyond the intention of the legislator. Political scientists call this battle between the intention of the
legislator and the discretion of courts 'judicial policy'. This judicial policy is particularly important for the EU, where
a flexible (substantive) constitution and the nature of legal instruments have granted the ECtHR and national courts
a high degree of discretion, or judicial activism" (p. 251).

16 ibid., p. 268.
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very work of the European Court of Human Rights. Naturally, it starts with
its role in the protection of the freedoms and rights of citizens and the
positions taken in particular cases. What must be kept in mind as a fourth
reason for the appearance of constitutional judicial activism is certainly the
imperative that as modern as the law can be and "as quickly as the legal
sources change and adapt to life,” it nevertheless still lags behind the "fast
development of life17." The imperative to secure, besides formal protection,
also the real protection of human rights and freedoms imposes on those
who secure and provide it (constitutional courts and the ECtHR) the obli-
gation to interpret and apply the legal norm, both from a formal and a sub-
stantive aspect, taking into account the extent to which it is appropriate to
respond to the real needs of life, at the same time remaining within the
limits of the legal content it provides. When, besides this, it is considered
that international legal acts in particular which regulate protection, human
rights and freedoms and the rights of national minorities and their realisa-
tion contain legal norms as principles and standards18 that are insufficient-
ly defined, then the necessary consequence for those who apply them is
that, in resolving specific situations, they have to use the free assessment
method, which, as a rule, manifests itself in constitutional court proceed-
ings as constitutional judicial activism.

3. Activism of the European Court of Human Rights and its influence on
the constitutional judicial activism of the members of the Council of
Europe

3.1. Judicial activism of the European Court of Human Rights in general

The Convention for the Protection of Human Rights and Fundamental
Freedoms19 with its accompanying Protocols20 does not include any provi-
sions that directly authorise the European Court of Human Rights21 to carry

60

17 R. Lukić, "Uvod u pravo" (Introduction to Law), Belgrade, 1964, p. 302.
18 "Under the term 'principle' we generally imply a principle according to which something happens. This constitutes a

standard upon which other phenomena depend ... The term principle in law (Ger. prinzip, Grundsatz) can be defined
as a ground rule or leading idea that exists in law. General legal principles are often used to correct legal relations
where there is no norm, or where their formal and consistent application would lead to unfair results. Therefore, each
branch of law has principles that are partly coded, while partly they exist as the result of general legal standards". D.
Ljubić: "Constitutional terms such as right, freedom, guarantee, principles, possibilities and prohibitions, Hrvatska
pravna revija, June 2011, p. 8. With regard to the legal standard, it is often defined as a 'term used in legal norms
which changes its specific content depending on the case at hand, and still remains essentially the same. (...) The use
of legal standards is justified because ... there is a range of similar situations, but which are so different that a single
norm with firmly defined terms may not be prescribed for all of them, and, on the other hand, because there are so
many of them, such a large number of norms cannot be adopted for each of them separately. This is why legal stan-
dards replace a large number of norms.” See more in "Pravna enciklopedija," Belgrade, 1975, pp. 1050-1051.

19 This paper relies on the Convention for the Protection of Human Rights and Fundamental Freedoms according to its
amendments by Protocol no. 11, published in the Official Gazette - International Agreements no. 18/97, consolidated
text no. 6/99 and correction no. 8/99.

20 Protocols (1-14) supplement the Convention, and their content constitutes part of the Convention.
21The European Court of Human Rights was established by Article 19 of the Convention, which reads: "To ensure the

observance of the engagements undertaken by the High Contracting Parties in the Convention and the Protocols there-
to, there shall be set up a European Court of Human Rights, hereinafter referred to as 'the Court'. It shall function on
a permanent basis.”M
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out judicial activism. However, the ECtHR, in the course of its work,
accepted and began to apply judicial activism, because it considers that the
Convention is a "living instrument which ... must be interpreted in the light
of present-day conditions"22, and that it guarantees rights that are not "the-
oretical or illusory but rights that are practical and effective"23. The ECtHR
accepted this approach based on the basic values prescribed and protect-
ed by the Convention and its intended purpose, as well as on the aims and
values of the Council of Europe, which its members took on as their com-
mitments by adopting its Statute24. In addition to other international acts25,
these acts constitutionalise human rights and fundamental freedoms as the
highest values and the most protected assets that belong to every person
without discrimination. Therefore, human rights and fundamental freedoms
cannot and must not remain on a formal and declaratory level; they have
to be possible, real and accessible to every member of the human commu-
nity. Consequently, the thesis set by P. Bačić is wholly acceptable when he
claims that "the Convention requires that the real, and not the formal, posi-
tion of an individual be considered. This must be an impetus for courts not
to take into consideration only formal rules, but also to consider their indi-
rect and practical effects"26.

This content could be taken as a valid incentive for the Court to adopt its
position in its judgment in the case of Soering v. UK, where it actually sum-
marised its activist standpoint when it stated: "In interpreting the
Convention, regard must be had to its special character as a treaty for the
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22 Case of Tyrer v. United Kingdom, Application no. 5856/72, Judgment of 25 April 1978 Series A 26 § 31, quoted from
P. Bačić, "Konstitucionalizam i sudski aktivizam" (Constitutionalism and Judicial Activism), Split, 2010, p. 268.

23 Case of Marckx v. Belgium, Application no. 6833/74, Judgment of 13 June 1979, Series A 31, quoted from P. Bačić,
"Konstitucionalizam i sudski aktivizam" (Constitutionalism and Judicial Activism), Split, 2010, p. 268.

24 Thus, the Statute of Council of Europe, in its Preamble at pp. 3 and 4 reads: (paragraph 3) "Reaffirming their devo-
tion to the spiritual and moral values which are the common heritage of their peoples and the true source of individ-
ual freedom, political liberty and the rule of law, principles which form the basis of all genuine democracy"; (para-
graph 4) "Believing that, for the maintenance and further realisation of these ideals and in the interests of economic
and social progress, there is a need of a closer unity between all like-minded countries of Europe"; and in Article 3 it
lays down: "Every member of the Council of Europe must accept the principles of the rule of law and of the enjoy-
ment by all persons within its jurisdiction of human rights and fundamental freedoms, and collaborate sincerely and
effectively in the realisation of the aim of the Council as specified in Chapter I" (emphasis added). The Convention
for the Protection of Human Rights and Fundamental Freedoms states in its Preamble: "Considering the Universal
Declaration of Human Rights ...; Considering that this Declaration aims at securing the universal and effective recog-
nition and observance of the Rights therein declared; Considering that the aim of the Council of Europe is the achieve-
ment of greater unity between its members and that one of the methods by which that aim is to be pursued is the main-
tenance and further realisation of human rights and fundamental freedoms; Reaffirming their profound belief in those
fundamental freedoms which are the foundation of justice and peace in the world and are best maintained on the one
hand by an effective political democracy and on the other by a common understanding and observance of the human
rights upon which they depend; Being resolved, as the governments of European countries which are like-minded and
have a common heritage of political traditions, ideals, freedom and the rule of law, to take the first steps for the col-
lective enforcement of certain of the rights stated in the Universal Declaration, ..." (emphasis added).

25 Here we emphasise in particular: the Charter of the United Nations, Universal Declaration of Human Rights (Official
Journal of the SFRY no. 7/71), International Covenant on Civil and Political Rights (Official Journal of the SFRY no.
7/76), Framework Convention for the Protection of National Minorities (Official Gazette of the RC - International
Agreements no. 14/97), Charter on the Fundamental Rights of the European Union (2010/C 83/02), etc.

26 P. Bačić, "Konstitucionalizam i sudski aktivizam" (Constitutionalism and Judicial Activism), Split, 2010, p. 268. See
also the case of Adolf v. Austria, Application no. 8269/78, Judgment 26 March 1982, Series A 49, §30.
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62 collective enforcement of human rights and fundamental freedoms" (see
Ireland v. the United Kingdom judgment of 18 January 1978, Series A no.
25, p. 90, § 239). Therefore, the subject matter and the purpose of the
Convention, as an instrument for the protection of individual human
beings, require that its provisions are interpreted and applied in such a way
that its guarantees are practical and effective (see inter alia, Artico v. Italy,
Judgment of 13 May 1980, Series A, no. 37, p. 16 § 33). Besides, any inter-
pretation of the guaranteed rights and freedoms must be consistent with
the general spirit of the Convention, as "an instrument designed to main-
tain and promote the ideals and values of a democratic society" (see
Kjeldsen, Busk Madsen and Pedersen v. Denmark, Judgment of 7 December
1976, Series A, no. 23, p. 27, § 53)27. 

The space for the development and application of judicial activism by the
ECtHR has been significantly extended with a new phase28 of its activity,
which began in 1998 with the adoption of Protocol no. 11. This Protocol
abolished the European Commission for Human Rights, the Council of
Ministers was no longer able to take part in decision making, and the con-
ditions were finally created for the Court to become a permanent full-time
body. In our opinion, however, the most important change introduced by
this Protocol is the one abolishing the previous optional nature of the right
to file individual applications. In this way, every citizen, as an individual
under the jurisdiction of a member State of the Council of Europe, became
entitled to submit an individual application to the ECtHR, after exhausting
all regular legal remedies in his or her own country, for the violation of
rights protected by the Convention.

After these changes had been introduced by Protocol no. 11, space was
provided for an evolutive interpretation of human rights, which additional-
ly boosted the judicial activism of the European Court of Human Rights.

3.2. Evolutive interpretation of human rights and fundamental freedoms as
an impetus for the judicial activism of the European Court of Human Rights

The need for an evolutive (and not only evolutive)29 interpretation of the
norms regulating human rights and fundamental freedoms in the
Convention stems from their very nature. Broad and imprecise expressions
(concepts) form part of the legal text. Thus, there are provisions in the
Convention that may be categorised as legal principles and/or standards,
and which are insufficiently defined - elastic, prescriptive and descriptive
norms - which simply require interpretation for their generally accepted
content to be determined. Such norms are, for example: "necessary in a

27 Case of Soering v. United Kingdom, Application no. 14038/88, Judgment of 7 July 1989, Series A 161, § 87.
28 In his book "Konstitucionalizam i sudski aktivizam" (Constitutionalism and Judicial Activism), Split, 2010, P. Bačić

divided the development and activity of the ECtHR into three phases. For more details, see pp. 272 and 273.
29 We are thinking of all the methods of interpretation of legal norms, or legal acts, and particularly the teleological

method of statutory interpretation, which attempts to interpret the real content of the legal norm and the purpose that
the legislator wished to achieve with it.M
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democratic society,” "freedom of association,” "freedom of conscience"
"right to an effective remedy,” "right to human dignity and personality,”
"degrading punishment,” etc. Here, the Convention is no different from
other similar international and European acts which regulate human and
minority rights and freedoms. However, this no consolation, and neither
can it be so.

An evolutive interpretation of the provisions of the Convention allows the
Court to interpret them on the basis of principles and values30 which are
included in its entire text (including in the Preamble). In addition, it allows
the Court the imperative of the protection of human rights and fundamen-
tal freedoms imposed by the requirement that they have to be protected in
real terms, rather than just formally, and to interpret the Convention as a
legal act, but within the limits of real life circumstances in which human
rights and fundamental freedoms are realised, threatened or prevented.
Besides, because the text of the "Convention ... is quite stark, and with
regard to the rights guaranteed therein, it does not provide details of these

guarantees. In the last fifty or so years, since the Convention has been
open for signing, the bodies that implement the Convention, the European
Commission and the ECtHR through their decisions have shown a strong
tendency to interpret the provisions of the Convention extensively and in
conformity with the standards of a constantly developing modern demo-
cratic society. In their decisions, they have attempted to keep up with the
fast progress of technology, as well as with the changes in people's aware-
ness concerning many issues. In this way, the scope of the rights guaran-
teed by the Convention is constantly being extended"31. A special incen-
tive for the application of the evolutive interpretation of the Convention
was generally brought about by states which advocated the enlargement of
the European Union, both by those which have advocated and still advo-
cate the further integration of Europe, and even more so by those which
have shown an interest in joining and becoming full-fledged members of
the EU. They actively promoted their view through an effort to appoint as
judges of the ECtHR persons who support evolutive interpretation and
judicial activism. All this has resulted in a situation where "the principle of
evolutive or dynamic interpretation of the Convention ... is the product of
the case-law of the ECtHR. This enables it to leave behind the previous
interpretations of the Convention every time that, in the world of social,
technological, scientific and other achievements, significant, permanent
and pan-European changes occur in the social climate and public opinion,

30 P. Bačić, "Konstitucionalizam i sudski aktivizam" (Constitutionalism and Judicial Activism), Split, 2010, p. 279.
31 Grdinić, Elica, "Prava obrane članku 6. stavku 3. Konvencije za zaštitu ljudskih prava i temeljnih sloboda", Hrvatska

pravna revija (Croatian Law Review), May 2006, quoted from J. Omejec, "Konvencija za zaštitu ljudskih prava i
temeljnih sloboda u praksi Europskog suda za ljudska prava (Strasbourški acquis)”, Zagreb, 2013, p. 1278. Domagoj
Maričić has a similar view in his paper: "Konvencija za zaštitu ljudskih prava i temeljnih sloboda s napomenom i sud-
skom praksom" where he writes: "the principle of evolutive interpretation implies that protected rights must be
viewed in today's light, taking into consideration the development of society and the new circumstances that give
these rights a different and broader sense", Informator, nos. 5423-5424 of 25 February and 1 March 2006.
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64 which require a different approach or a broader approach to particular
rules of the Convention. Thus, J. Omejec rightly concludes: "Therefore, the
ECtHR sees the Convention as 'a living instrument' (French: instrument
vivant) for the protection of human rights and fundamental freedoms. It
interprets the rights of the Convention and applies the Convention in con-
formity with the situation in the member States which exist in the relevant
time when the incident due to which the proceedings were initiated
occurred, but only until the moment it determines that such an interpreta-
tion of the Convention would be contrary to today's degree of development
of European society. In such cases, alleged violations of the rights of the
Convention are reviewed in conformity with the conditions in the member
States, which exist at the time when the judgment is rendered32."

The principle of the evolutive interpretation of the Convention was used
by the ECtHR which has thus many times engaged in and realised court
activism in individual cases. For illustration, I will give several examples
from its case-law to confirm this statement.

The ECtHR, in its judgment in the above-mentioned case of Tyrer v. United
Kingdom (1978)33, applied the principle of evolutive interpretation which
resulted in its activist stance. In the case in question, the applicant was a
UK citizen, a minor, A. M. Tyrer, who was sentenced by a local court, after
being found guilty of occasioning actual bodily harm to a senior pupil in
his school, to three strokes of the birch. The ECtHR held that the sentence
of whipping imposed by the local court of the Isle of Man amounted to
"degrading punishment,” which constitutes a violation of Article 3 of the
Convention34, justifying its decision "by the developments and commonly
accepted standards in the penal policy,” which have been accepted by the
member States of the Council of Europe.

When interpreting the issue of discrimination in the case of Christians
against Racism and Fascism v. UK35, the Court held that discrimination is
possible even in the event that individuals are differentiated according to
their material status, and thus it may be deemed as discrimination even if
they are treated as equals. However, "Article 14 does not prohibit all dis-
tinctions, but the principle of equal treatment is violated if there are no
objective and justified reasons for the distinction, and the existence of such
justification must be viewed in relation to the aim and the effect of the

32 J. Omejec, "Konvencija za zaštitu ljudskih prava i temeljnih sloboda u praksi Europskog suda za ljudska prava
(Strasbourški acquis)”, Zagreb, 2013, p. 1278.

33 Case of Tyrer v. United Kingdom, Application no. 5856/72, Judgment of 25 April 1978, Series A 26 is a very famous
case which is cited by the majority of authors who write about the evolutive interpretation of the Convention. The
second reason for its frequent citation is related to the fact that in this case the Court for the first time took the view
that the "Convention is a living instrument which ...must be interpreted in the light of present-day conditions".

34 Article 3 of the Convention for the Protection of Human Rights and Fundamental Freedoms reads: "No one shall be
subjected to torture or to inhuman or degrading treatment or punishment." (Official Gazette of the Republic of Croatia
– International Agreements no. 18/97, consolidated text no. 6/99 and correction no. 8/99).

35 Case of Christians against Racism and Fascism v. UK no 8440/78, 21 D.R. 1980.M
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measure under consideration, in conformity with the principles that usual-
ly prevail in democratic societies"36.

The ECtHR also applied an evolutive interpretation of the Convention in
the case of Marckx v. Belgium, where it expresses its position on the equal-
ity of the legitimate and illegitimate family, and states: "In the instant case,
the Court cannot but be struck by the fact that the domestic law of the
great majority of the member States of the Council of Europe has evolved
and is continuing to evolve, in company with the relevant international
instruments, towards full juridical recognition of the maxim mater semper
certa est"37.

The evolutive interpretation of the ECtHR was also applied in the case of
Dudgeon v. United Kingdom. In this case, the Court held in its judgment
that the criminal law of Northern Ireland, which sanctioned homosexuali-
ty, was contrary to and interfered with the right to respect for private life.

The issue of using the evolutive method in interpreting the Convention,
and judicial activism in general, has its advocates as well as its opponents
and critics. The essence of this criticism may be reduced to several opin-
ions. The first opinion might be the one based on the view that the ECtHR
is not a legislator and that it must be careful in its work not to assume leg-
islative functions. This view was taken by particular judges38 in some spe-
cific cases, inter alia, by invoking Article 32 of the Convention, whereby
they take it as the task of the ECtHR to interpret and apply the
Convention, and not to revise it with their activist views. Namely, the right
to revise the Convention is held only by the one who adopted it, in other
words the member States of the Council of Europe, and not the Court. 

The second, and probably the most radical view against judicial activism
relies on the statement that judicial activism constitutes "an abuse of
authorities granted to the Court.” This was presented and explained in the
dissenting opinion of Judge Sir Gerald Fitzmaurice in the case of Marckx
v. Belgium. Judge Fitzmaurice considered that the authority to modernise
the Convention belongs exclusively to the States parties.

The third standpoint is based on the fact that it is impossible to avoid sub-
jective opinion, or a value-based opinion, when applying judicial activism.
Namely, when judges should and/or must interpret human rights and free-
doms in a manner that is "consistent with the general spirit of the
Convention, an instrument designed to maintain and promote the ideals
and values of a democratic society"39, the question arises of how to avoid
36 Quoted from Patrick Thornberry and Maria Amor Martin Estebanez, "Prava manjina u Europi – pregled djelatnosti i

standarda Vijeća Europe" (Minority Rights in Europe: A Review of the Work and Standards of the Council of Europe),
Zagreb, 2008, p. 50.

37 Case of Marckx v. Belgium, Application no 6833/74, Judgment of 13 June 1979, Series A 31, § 41.
38 This position was taken, for example, in the dissenting opinions in the case of Hirst by judges L. Wildhaber, President

(Switzerland), Jean Paul Costa (France), Peer Lorenzen (Denmark), Anatoly Kovler (Russia) and Sverre Erik Jebens
(Norway).

39 For more details, see the case of Kjeldsen, Busk Madsen and Pedersen v. Denmark; Application no 5095/71, 5920/72,
Judgment of 07 December 1976, § 53.
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66 subjective and value-based interpretations during the proceedings. This is
so because "the ideals and values of a democratic society are not in or for
themselves neutral concepts.” These are clearly concepts that also possess
a moral content, form part of a determined political philosophy and ideol-
ogy, and, regardless of the extent to which they can be "objectively defined
because they stem directly from the ideas of the Convention, and exist
beyond the narrow personal understanding of a judge,” as some authors
emphasise, I still consider that it is impossible to avoid a certain subjectiv-
ity, and a value-based interpretation based on this subjectivity. Therefore,
I agree that it is "necessary to reduce to a minimum the possibility for
judges to act subjectively40," which, along with the existence of judicial
activism, can be achieved with different methods aimed at restricting it. I
will come back to this at the end of this paper.

4. Constitutional Court of the Republic of Croatia and judicial activism

In the preceding part of this paper we have emphasised the existence and
application of constitutional judicial discretionary authority41 in the work of
the Constitutional Court of the Republic of Croatia. However, as opposed
to the ECtHR, the Constitutional Court of the Republic of Croatia possess-
es direct and indirect sources to apply the evolutive method that leads to
judicial activism.

The task, jurisdiction, number of judges, the method of appointing them
and other issues significant for the work of the Constitutional Court of the
Republic of Croatia are regulated under a special Chapter (V) in Articles
126-132 of the Constitution of the Republic of Croatia42, and in the
Constitutional Act on the Constitutional Court of the Republic of Croatia43.
Perhaps it is important to emphasise that the Constitutional Act on the
Constitutional Court of the Republic of Croatia is a piece of legislation
with constitutional force because, primarily due to independence and free-
dom in fulfilling the tasks and jurisdiction of the Constitutional Court, it
was adopted pursuant to the procedure and method in which the
Constitution itself is adopted, pursuant to Article 132.2 of the Constitution
of the Republic of Croatia44. The approach according to which the
Constitutional Court of the Republic of Croatia is regulated by norms with

40 P. Bačić, "Konstitucionalizam i sudski aktivizam" (Constitutionalism and Judicial Activism), Split, 2010, p 280, and
in more detail pp. 275-286.

41 Let it be noted that it would be incorrect to think that the ECtHR is not vested with authority and does not apply dis-
cretionary assessment because we have not written about this herein. The ECtHR is vested with, and implements, dis-
cretionary authorities. See, for example, Article 29 of the Convention on the admissibility and merits of individual
applications.

42 The Constitution of the Republic of Croatia, consolidated text, published in the Official Gazette of the Republic of
Croatia no. 85/10.

43 This refers to the consolidated text of the Constitutional Act on the Constitutional Court of the Republic of Croatia,
Official Gazette no. 39/02.

44 Article 132.2 of the Constitution of the Republic of Croatia reads: "Such a constitutional act shall be adopted in accor-
dance with the procedure determined for amending the Constitution".M
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constitutional force is not only the result of its exceptional task45 and its
jurisdiction46, or of the entire significance of the constitutional and legal
organisation and the constitutionalisation of the Croatian state, but also of
the wish to ensure its stability in society and its independence from all
state authorities47. It was considered that one of the most important bases
to achieve such a goal is hidden in the complex procedure of its applica-
tion and in the requirement that it may only be amended by the same
majority (a 2/3 majority) that may amend the Constitution of the Republic
of Croatia48.

In the context of the above, the original, constitutional grounds for evolu-
tive interpretation, and the consequent activist approach of the
Constitutional Court of the Republic of Croatia, gains additional impor-
tance, but also raises the question of why the legislator opted for such an
approach49. The original constitutional authority for the evolutive interpre-
tation and activist approach of the Constitutional Court stems from Article
3 of the Constitution of the Republic of Croatia. It prescribes as follows:
"Freedom, equal rights, national and gender equality, peace-making, social
justice, respect for human rights, inviolability of ownership, conservation of
nature and the environment, the rule of law and a democratic multiparty
system are the highest values of the constitutional order of the Republic of
Croatia and the basis for interpreting the Constitution" (emphasis added). 

The highest constitutional values of the constitutional order of the
Republic of Croatia were already prescribed by the constitutional text of
1990, and they had to form the basis for the establishment of a modern
constitutional state both in formal and in practical terms. However, it was
only the amendments in 2000 that prescribed that they form the basis for

45 The task of the Constitutional Court of the Republic of Croatia is prescribed in Article 2.1 of the Constitutional Act
on the Constitutional Court: "The Constitutional Court shall guarantee compliance with and application of the
Constitution of the Republic of Croatia and shall base its work on provisions of the Constitution of the Republic of
Croatia and the Constitutional Act on the Constitutional Court of the Republic of Croatia".

46 The jurisdiction of the Constitutional Court of the Republic of Croatia is regulated in Articles 128 and 129 of the
Constitution, and in the provisions of Article 85 up to and including Article 105, which, in addition to establishing on
the one hand the jurisdiction, also contain provisions on the procedure of the Constitutional Court in securing this
jurisdiction.

47 For more details, see Article 2.2 of the Constitutional Act on the Constitutional Court of the Republic of Croatia.
48The procedure of amending and promulgating the Constitution of the Republic of Croatia is prescribed in Articles 147

to 150 of the Constitution of the Republic of Croatia, in addition to the possibilities that stem from the application of
direct democracy by calling a referendum in conformity with Article 87 of the Constitution of the Republic of Croatia.

49 As one of the participants in the procedure of adopting the Constitution of the Republic of Croatia and all its amend-
ments so far, I assume the right to attempt to answer this question here in a few words. I do this particularly since I
personally created a supplement to Article 3 as part of the amendments introduced in 2000, which reads: "and the
basis for interpreting the Constitution". Considering that through the Constitution of the Republic of Croatia we con-
stitutionalised a modern constitutional democratic state which prescribes and guarantees respect of human and minor-
ity rights and freedoms, we wished to grant the Constitutional Court authorities which would enable it, as the most
competent constitutional entity, to interpret the Constitution and apply it to specific situations in line with the highest
values of the constitutional order. Considering that the decisions and rulings of the Constitutional Court are binding
on all, we sought, in addition to the role of framers (which is also one of the roles of the Constitutional Court), to par-
ticularly develop its preventive and educational role which will open up an area that will serve not only to guarantee
the observance and application of the Constitution, but also the realisation of its basic values in all social relations.

IN
T
E
R
N

A
T
IO

N
A
L
 A

L
M

A
N

A
C
. 
C
O

N
S
T
IT

U
T
IO

N
A
L
 J

U
S
T
IC

E
 I

N
 T

H
E
 N

E
W

 M
IL

L
E
N

N
IU

M



68 the interpretation of the Constitution. Since the Constitution is an integral
whole50, in each of its segments which are interpreted to resolve a particu-
lar constitutional dispute, it is essential to interpret both the part and the
whole, and always to consider them in the light of the basic values of the
constitutional order. In order to achieve this, it is important to apply the
evolutive method of interpreting constitutional values, starting from what
is understood and accepted in terms of their content at the moment of
interpretation by the modern state and democratic society on the one
hand, and the reality of understanding and the possibility of applying them
in the given social realities on the other hand.

The second reason for evolutive interpretation related to judicial activism,
and in a certain way also to the legislative initiative of the Constitutional
Court, stems from monitoring the execution of constitutionality and legal-
ity, which is conducted by the Constitutional Court of the Republic of
Croatia. Namely, the Constitutional Court reports to the Croatian
Parliament on "any kind of unconstitutionality and illegality it has
observed51." If the competent authorities fail to adopt a regulation "for exe-
cuting the provisions of the Constitution, laws and other regulations,”
which they were obliged to adopt, it must so inform the Government of the
Republic of Croatia, or the Croatian Parliament if it finds that the
Government has not adopted a regulation for the executing provisions of
the Constitution or other regulations52.

The Constitutional Court monitors the constitutionality and legality and
establishes possible occurrences of unconstitutionality and illegality by
analysing and comparing occurrences with the overall constitutional text
on the basis of the constitutional values that "serve as a basis for interpret-
ing the Constitution.”

An indirect source of the grounds for the evolutive interpretation of con-
stitutional provisions, as well as the provisions of Convention law, and the

50 The Constitutional Court also took the view that the Constitution must be approached as a whole when it said: "The
Constitution is a single whole. It cannot be approached by pulling one provision from the entirety of the relations that
it constitutes and then interpreting it separately and mechanically, independently of all the other values that are
enshrined in the Constitution. The Constitution possesses an internal unity and the meaning of an individual part is
related to all other provisions. If it is viewed as a unity, the Constitution reflects some all-encompassing principles
and basic decisions in connection with which all its individual provisions must be interpreted. Thus, no constitution-
al provision may be taken out of its context and interpreted independently. In other words, each particular constitu-
tional provision must always be interpreted in accordance with the highest values of the constitutional order which
are the grounds for interpreting the Constitution itself" (Constitutional Court of the Republic of Croatia, Ruling no.
U-I-4322/2003 et al. of 8 December 2010 (OG, No. 142/10).

51 This matter is regulated by Article 104.1 of the Constitutional Act on the Constitutional Court of the Republic of
Croatia, which states: "The Constitutional Court shall monitor the execution of constitutionality and legality and
report to the Croatian Parliament about any kind of unconstitutionality and illegality it has observed ...".

52 Thus, Article 105.1 and 2 of the Constitutional Act, which nearly expresis verbis takes over Article 130 of the
Constitution of the Republic of Croatia, states: "(1) If the Constitutional Court finds that the competent body has not
passed a regulation for executing provisions of the Constitution, laws and other regulations, and was obliged to pass
such a regulation, it shall so inform the Government of the Republic of Croatia. (2) If the Constitutional Court finds
that the Government of the Republic of Croatia has not passed a regulation for executing provisions of the
Constitution, laws and other regulations, it shall so inform the Croatian Parliament".M
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consequent activist approach of the Constitutional Court of the Republic
of Croatia, is the very Convention for the Protection of Human Rights and
Fundamental Freedoms. Although the Convention itself does not contain
provisions directly prescribing the evolutive interpretation of its content,
and the related judicial activism, it indirectly allows it since it contains a
provision about the binding nature of the decisions of the ECtHR. The
ECtHR itself, as we have previously seen, practises and implements judi-
cial activism on the basis of evolutive interpretation. For the Constitutional
Court, the indirect grounds for evolutive interpretation, and consequent
judicial activism, stem from: 1) the constitutional law status of the
Convention in the hierarchical structure of legal regulations within the
legal order of the Republic of Croatia; 2) the attitude of the Constitutional
Court of the Republic of Croatia towards the decisions of the ECtHR which
relate to the solution of specific cases concerning the Republic of Croatia;
and 3) the attitude of the Constitutional Court of the Republic of Croatia
towards any decision of the ECtHR in which a case was resolved before it
from any member State of the Council of Europe.

The status of the Convention in the hierarchy of the legal order of the
Republic of Croatia is regulated in its Constitution. Thus, Article 141 of the
Constitution of the Republic of Croatia prescribes: "International treaties
which have been concluded and ratified in accordance with the
Constitution, published and which have entered into force shall be a com-
ponent of the domestic legal order of the Republic of Croatia and shall
have primacy over domestic law. Their provisions may be changed or
repealed only under conditions and in the way specified in them, or in
accordance with the general rules of international law"53. The content of
this citation contains two determinations regulated by this Constitutional
norm, which are important for our needs. The first is that the Convention,
albeit an international legal act, forms an integral part of the legal order of
the Republic of Croatia. The second is that, within the hierarchy54 of legis-
lation, although subordinate to the Constitution of the Republic of Croatia,
it has primacy over the law (including constitutional acts, with the excep-
tion of those adopted pursuant to the procedure provided for amendments
to the Constitution), which grants it the status of a "sub-constitutional or
quasi-constitutional act"55. Such status has also been confirmed by the
Constitutional Court of the Republic of Croatia in its case-law56. Based on

53 The Constitution of the Republic of Croatia (Official Gazette no. 85/10).
54For more on the hierarchical status of the Convention for the Protection of Human Rights and Fundamental Freedoms,

see in M. Arlović, "Pravo nacionalnih manjina u Republici Hrvatskoj", doctoral thesis, defended at the Faculty of Law
in Osijek, Republic of Croatia, 2012, pp. 277-287.

55 The term "sub-constitutional" is taken from the works of J. Omejec, President of the Constitutional Court of the
Republic of Croatia. See, for example, her paper "Novi europski tranzicijski ustav i transformativna uloga ustavnih
sudova" in "Dvadeseta obljetnica Ustava Republike Hrvatske", zbornik radova HAZU-a (Collection of Papers of the
Croatian Academy of Sciences and Arts), Zagreb, 2011, pp. 61-85, while the term "quasi-constitutional" is taken from
Carlos da Costa, former president of the European Court of Human Rights.

56 See, for example, Decision of the Constitutional Court of the Republic of Croatia no. U-I-745/1999 of 8 November
2000 (OG, No. 112/00).
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70 this status of the Convention within the legal system of the Republic of
Croatia, parties are given the possibility to file a complaint for the protec-
tion of their individual human rights and freedoms that they deem to have
been violated, not only by invoking the constitutional provisions, but also
those of the Convention, or just the violation of the provisions of the
Convention.

Through such legal regulation of the status and legal force of the
Convention in the constitutional law system and the case-law of the
Constitutional Court, the Republic of Croatia has made sure that it meets
the obligations arising from the Convention, which is to "secure to every-
one within their jurisdiction the rights and freedoms defined in Section I
of this Convention.”

Second, the Republic of Croatia, with regard to the specific matter of pro-
tecting an individual's human rights and fundamental freedom pursuant to
his or her constitutional complaint, in interpreting the law, nolens volens,
also extended the fundamental values of its constitutional order referred to
in Article 3 of the Constitution, as the basis of their (evolutive) interpreta-
tion, to the provisions of the Convention.

Third, considering the obligation explicitly defined in the Convention, the
Constitutional Court must accept the evolutive interpretation and activist
position of the ECtHR if the latter has already taken it in cases of the same
kind, and apply it in the specific constitutional case it is resolving57. It is
clear from the stated provision of the Convention that it only prescribes
that the judgments of the ECtHR bind the Contracting Parties, while the
Committee of Ministers has been given the authority to supervise their
execution. In the view of the Court itself, "the Court's judgments in fact
serve not only to decide those cases brought before the Court but, more
generally, to elucidate, safeguard and develop the rules instituted by the
Convention58."

The Constitutional Court of the Republic of Croatia accepts the view that
the judgments of the European Court of Human Rights transcend the
boundaries of an individual case which it resolves in concreto. For this par-
ticular reason, when resolving its cases, the Constitutional Court of the
Republic of Croatia has frequently invoked and still invokes the case-law
of the ECtHR, which is expressed in cases concerning other State Parties
and not only the positions taken in cases involving the Republic of Croatia.
With such an approach, the Constitutional Court of the Republic of Croatia
has been approaching today's view that State Parties must observe and
execute the judgments which the Court renders in their cases, as well as
the case-law that the ECtHR develops in judgments which are the result of
its adjudication in the cases of other states. In this way, it also accepts what

57 For more details, see Article 46 of the Convention for the Protection of Human Rights and Fundamental Freedoms
(OG - International Agreements no. 18/97, 6/99, consolidated text, and 8/99).

58 The case of Ireland v. United Kingdom of 18 January 1978, Application no. 5310/71.M
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is known as the "interpretative authority" of the judgments of the ECtHR,
regardless of the state against which the judgment is rendered. By accept-
ing "interpretative authority,” i.e. judicial activism, which stems from the
evolutive interpretation of the ECtHR, the Constitutional Court of the
Republic of Croatia accepts its role as "framer of constitutional standards"
on the one hand, and its interpretation of the Convention "as a constitu-
tional instrument of European public law" on the other hand.

In seems that in the light of what has been said, J. Omejec, President of
the Constitutional Court of the Republic of Croatia, justifiably points out
that "it is by the nature of things not possible to talk about complying with
the Convention, i.e. about applying the case-law of the European Court, if
the contracting state limits itself only to the judgments that the Court pass-
es in relation to itself. European constitutional standards59 emerge from the
totality of the case-law of that court60."

Based on this, the Constitutional Court of the Republic of Croatia, among
other things, has been aligning its case-law and standpoints with those of
the ECtHR, but also, by accepting and applying its standpoints, it addition-
ally informs and educates its judges and all other addressees to whom its
decisions and rulings are related, just as it does with its evolutive interpre-
tations and the resulting activist standpoints. For the sake of illustration, I
will give a few examples from the case-law of the Constitutional Court of
the Republic of Croatia61.

We have already stressed that, in addition to the grounds for discretionary
procedure, Article 63.1 of the Constitutional Act on the Constitutional
Court of the Republic of Croatia allows the Constitutional Court to take an
activist standpoint. Indeed, it has done so. Starting from the fact that
Article 63 prescribes "other conditions for lodging a legal remedy than
Article 62, and that the procedure pursuant to Article 63 is autonomous,
and not a continuation of the procedure referred to in Article 62,” the
Constitutional Court holds that the applicant of the constitutional com-
plaint referred to in Article 63 is obliged to state and give reasons for "all
the essential components for the application of this Article.” Namely, "the

59 By accepting such an approach to the Convention and the ECtHR, the Constitutional Court of the Republic of Croatia
also contributes to the arguments for the thesis supported by a growing number of advocates that the ECtHR has an
increasing number of characteristics of a constitutional court and that it is turning into some kind of European
Constitutional Court.

60 See the report by J. Omejec, "Način i sredstva za priznavanje interpretativnog autoriteta presuda protiv drugih drža-
va - iskustvo Ustavnog suda Hrvatske" ("Ways and means to recognise the interpretative authority of judgments
against other states - the experience of the Constitutional Court of Croatia", presented at the Conference in Skopje,
Republic of Macedonia, 1-2 October 2010, organised by the Ministry of Justice of the Republic of Macedonia in
cooperation with the Venice Commission, p. 8 (author's private archive).

61 This is the right place for me to join all those who express their regret that the Constitutional Court of the Republic
of Croatia no longer uses the evolutive method and judicial activism, even though it has constitutional grounds to do
so (see Article 3 of the Constitution), which is rare among European states. I also wish to express the hope that it will
do this with more courage in the future, naturally taking due care that it always respects the basic values of the con-
stitutional order and the very ratio of the Constitution, which establishes a constitutional democratic state where
human and minority rights and fundamental freedoms are respected and exercised, that is, a constitutional state which
ensures protection against any violation of every person's human rights and fundamental freedoms.
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Constitutional Court is not on its own entitled to extend the reasons of the
constitutional complaint62." Therefore, the Constitutional Court points out:
"The court holds that the applicant had to give reasons that would point
to a grave violation of his constitutional rights and freedoms.
Acknowledging the fact of the applicant's unemployment, it must be said
that it does not by itself lead the Constitutional Court to conclude that
grave and irreparable circumstances for the applicant might occur.
Namely, the applicant in this part of the constitutional complaint failed to
state the circumstances which would show that the requirements have been
met...63."

According to its own finding, which results from the fact that based on the
"stark procedural regulation no procedure may be conducted pursuant to
the constitutional complaint...,” the Constitutional Court, faced with a legal
void of procedural norms for proceeding in constitutional judicial matters,
is authorised and obliged to create procedural norms in the course of spe-
cific proceedings. By implementing specific procedures, the Constitutional
Court thus created procedural rules according to which it will proceed in
such a way that in the procedure instituted pursuant to constitutional com-
plaints it uses suitable procedural rules from other procedural laws (Civil
Procedure Act, General Administrative Procedure Act, Criminal Procedure
Act, etc.), while in some cases - acknowledging the specific nature of the
proceedings before the Constitutional Court - it creates new rules of pro-
cedure64.

In a more recent case65, the Constitutional Court of the Republic of Croatia
took an active stance based not only by applying an evolutive interpreta-
tion of the highest values of its own constitutional order, but by invoking
the case-law and standpoint of the ECtHR. Thus, by invoking the case of
Folgero and others v. Norway (Application no.15472/02, Judgment, Grand
Chamber of 29 June 2009) in its own case took the following stance: "The
obligation of the state to respect the parents' convictions is not fulfilled by
merely 'taking into account' the parents' opinions, or by formally recognis-
ing their right to express their opinion. The concept of respect significant-
ly transcends such an approach and implies the obligation of the state
always to ensure the realisation of the rights of parents when religious or
philosophical convictions are concerned, which attain a certain level of
cogency, seriousness, cohesion and importance, as well as to remain neu-
tral and refrain from promoting any of the possible concepts and from the
tendency of indoctrination... Therefore, the state needs to align institution-
alised education in state schools in a balanced manner with parental

72

62 J. Crnić, "Komentar Ustavnog zakona o Ustavnom sudu Republike Hrvatske" (Commentary on the Constitutional
Act on the Constitutional Court of the Republic of Croatia, Zagreb), 2002, p. 241.

63 Decision of the Constitutional Court of the Republic of Croatia no. U-III-1108/2000 of 12 October 2000. See also its
Decision no. U-III-567/2000 of 17 May 2000.

64 Decision of the Constitutional Court of the Republic of Croatia no. U-I-252/1995 of 16 May 1995.
65 Decision of the Constitutional Court of the Republic of Croatia no. U-II-1118.M
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upbringing. At the same time, naturally, parents are not entitled to keep
their children ignorant and to prevent the flow of information about reli-
gious and philosophical contents, or about these and other contents which
may be, and generally are, 'value coloured', including information about
various aspects of interpersonal relations, sexuality and similar topics, nor
are schools for this reason banned from directly or indirectly transferring
information about these areas to children. However, this must be done in
an objective, critical and pluralistic manner.”

Therefore, the Constitutional Court takes the standpoint that the state is
required to provide for children elementary and secondary school educa-
tional programmes that will be useful and beneficial to them and which will
allow for the development of their personalities.

5. Some self-restraining principles in applying judicial activism

Appropriate restrictions and self-restrictions must exist in the procedures of
the ECtHR and constitutional courts when practising the evolutive interpre-
tation of the Convention, and of the constitutions of the State Parties, and
in applying judicial activism. With regard to this, some authors have
attempted to establish "objective criteria which will serve as guidelines for
judges when selecting a particular decision.” Hence, P. Mahoney considers
that this may be achieved by "deducing from the concepts included in the
text, which are interpreted within their context and with regard to the aim
and purpose of the contract.” There are, in fact, several criteria and start-
ing points: the first concerns the nature of the provision that needs to be
interpreted; the second the original intention or aim that the framers wished
to achieve with regard to a particular provision; the third criterion relates
to identifying the values that serve as guidelines to the interpretation; the
fourth relates to the empirical evidence of evolutive interpretation,” etc.66.

In any case, it is clear that even the activity of the ECtHR, or that of the
constitutional courts of the State Parties, cannot and may not be equated
with unlimited judicial activism.

The ECtHR, in order to exercise self-restraint in its own activism, devel-
oped two principles: the principle of the margin of appreciation, in con-
junction with the principle of subsidiarity. The essence of the margin of
appreciation doctrine arises from the necessity to ensure some space for
State Parties to act "in order also to add to the content which is otherwise
acceptable within their limits, (national) specificities, which is based on
cultural diversities.”

With regard to the principle of subsidiarity, this stems from Article 1 of the
Convention, according to which the primary responsibility for the imple-
mentation of the Convention is held by the State Parties.

73
66 P. Bačić, "Konstitucionalizam i sudski aktivizam" (Constitutionalism and Judicial Activism), Split, 2010, p. 278.
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74 Since the Convention as a whole, more or less, "contains standards of con-
duct and not detailed provisions,” the state authorities "have a broad selec-
tion in the process of implementing its provisions67." However, the meeting of
the obligation of a State Party to implement the Convention constitutes not
only its duty, but also a right to protect the human rights and fundamental
freedoms embedded in the Convention at the national level before the com-
petent national authorities (including the constitutional court), whereas the
competence of the ECtHR is, according to the Convention itself, subsidiary.

The subsidiary nature of the supervisory mechanism established by the
Convention, and notably the fundamental role which national authorities,
i.e. governments, courts and parliaments, must play in guaranteeing and
protecting human rights and fundamental freedoms at the national level is
emphasised by the Interlaken Declaration of 19 February 2010. The
Declaration reiterates the obligation of State Parties to ensure that the
rights and freedoms set forth in the Convention are fully secured at the
national level, and calls for a strengthening of the principle of subsidiari-
ty. With regard to when this should be the case, the answer is when human
rights and fundamental freedoms set forth in the Convention have not been
effectively protected by national authorities. In this sense, the Declaration
reaffirms subsidiarity as the fundamental importance of the right to file
individual petitions to the Court for the protection of fundamental rights
and freedoms, but also confirms it as one of the cornerstones of the
Convention system which guarantees that alleged violations of human
rights and fundamental freedoms that have not been effectively dealt with
by national authorities can be brought before the ECtHR. At the same time,
the principle of subsidiarity, no less importantly, guarantees State Parties
priority in fulfilling their duty towards their citizens, and anyone else who
finds themselves on their territory, to provide adequate (effective) protec-
tion of their human and minority rights and fundamental freedoms. This
constitutes both a duty and a right of the State Parties. This is the expres-
sion of the realisation of the rule of law and legal certainty within their ter-
ritory, as well as of the respect of human and minority rights and funda-
mental freedoms by only the state in question. It is an expression of the
functionality and efficiency of their legal order. Accordingly, since the con-
stitutional-law regulation of human and minority rights and fundamental
freedoms is one of the benchmarks and constitutional elements of a mod-
ern constitutional democratic state, its effective protection is the bench-
mark that confirms the sincerity of the intention and success in attaining
such a state in social reality. Consequently, the subsidiary role of a
European court protecting human and minority rights and freedoms must
never be neglected. The application of evolutive interpretation and judicial
activism by the ECtHR must never derogate the right of states to fulfil their
duty in meeting and protecting the human rights and fundamental free-

67 ibid., p. 283.M
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doms set forth in the Convention. I am convinced that the State Parties
themselves would not allow or accept such a degree of judicial activism of
the Court, because such derogation would constitute a significant change
in the Convention, which the Court has no right to introduce because this
right belongs to the State Parties.

6. In place of a conclusion

The realisation and protection of human rights and fundamental freedoms
is in itself one of the great goals that the Council of Europe wishes to
achieve, as does every modern constitutional state and every democratic
state which proclaims tolerance and dialogue, and which respects and fos-
ters diversity. Furthermore, the realisation and protection of human rights
and fundamental freedoms is a high achievement and a value that con-
tributes to enhancing human dignity and to the development of people's
individuality at a micro and macro level in fostering peace, security and
stability as overall conditions for social development. Their protection must
be real, and not only formal. This must not be partial or sporadic. On the
contrary, the realisation and protection of human rights and fundamental
freedoms must be universal, viewed in its totality and binding on all,
whether at the level of European associations or at the level of their mem-
ber States. This protection is not imposed, but is accepted on a voluntary
basis, as a general human asset and high value, with the awareness that
this is in the interest of every individual and the entire social community.

This approach has taken the view that the realisation and protection of
human rights and fundamental freedoms is primarily the duty and the right
of the State Parties, and only subsidiarily the right and duty of the
European Court of Human Rights.

By accepting the subsidiary jurisdiction of the ECtHR, the States Parties
have also accepted the binding force of its decisions on all, and with it also
the obligation to execute them.

Very quickly, and certainly in the present day, it has become clear that it
is essential, both at the level of individual State Parties and at the level of
the ECtHR, among other things in order to observe and strengthen the rule
of law, to align the jurisprudence of all the actors who deal with the pro-
tection of human rights and fundamental freedoms when resolving cases of
the same type. And this protection must be fair, quick and effective. Such
a necessity has been additionally emphasised by the fact that the
Convention, on the one hand, contains a large number of general wordings,
principles and standards whose content is not sufficiently well defined, and,
on the other hand, by the requirement of the Council of Europe and other
associated bodies for human rights to be protected in reality and for this
protection to be appropriate to the circumstances of each particular case.
An acceptable solution was found in applying the method of evolutive inter-
pretation of the rights set forth in the Convention and in the judicial
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76 activism of the ECtHR, which contributed to the establishment of standards
of protection of human rights and fundamental freedoms. 

By respecting the binding nature of the decisions of the ECtHR, the con-
stitutional courts of the member States have applied its activist standpoints
when resolving specific cases of the same type. Encouraged by judicial
activism and the evolutive interpretation of the ECtHR, the constitutional
courts of the State Parties also rightly began to apply these methods. It is
important to keep in mind that sometimes this might lead to situations
where the ECtHR and/or the constitutional courts of the State Parties over-
step the allowed boundaries and thus enter the forbidden zone of legisla-
tive prerogatives. It must also be remembered that this could result in dis-
senting views between the constitutional court of a State Party and the
ECtHR taken on account of an activist approach to the protection of
human rights and fundamental freedoms.

In order to avoid such situations, both apply self-restraint. However, the
alignment of views and standards regarding the further development and
protection of human rights and fundamental freedoms and the rights and
freedoms of minorities imposes the need not only to continue to apply the
evolutive method and judicial activism, but also to find new instruments to
align case-law and to accept common views and standards.

We believe today that there is awareness that the ECtHR and the constitu-
tional courts of the State Parties have, with their activist approach, raised the
issue of human rights and fundamental freedoms and the rights and free-
doms of minorities onto a common pedestal of values that are protected
because they are in everyone's interest, in the interest of all European
Member States and other members of the Council of Europe and their asso-
ciations, irrespective of all their differences. And this is precisely what the
State Parties reaffirmed by adopting the Interlaken Declaration, which,
among other things, accepted the interpretative authority of the decisions of
the ECtHR, which means that the State Parties accepted the binding nature
of its decisions on all, and not only on the individual state to which the spe-
cific decision of the ECtHR relates. We consider it necessary to emphasise
that it would be desirable to practise constitutional judicial activism in the
work of constitutional courts when dealing with the protection of human
rights and fundamental freedoms. This is especially so since this would
increase the influence of the constitutional courts of the State Parties on the
content of the evolutive interpretation and the judicial activism of the
ECtHR, primarily to raise the quality of protection of human rights and fun-
damental freedoms to a higher level, in conformity with the universally
accepted fundamental principles and values set forth in the Convention.

And, finally, it must be highlighted that both the ECtHR and the constitu-
tional courts of the State Parties, when human rights and fundamental free-
doms and the rights and freedoms of minorities are concerned, are, each
within their own remit, working on the common task of protecting them
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and creating the conditions to achieve the common values and goals of a
democratic society in a constitutional state. In order to perform this task,
there should be no controversies or confrontations between the constitu-
tional courts of the State Parties and the ECtHR, but rather relations of
cooperation, exchange of views and the building of common universally
accepted standards on the basis of which effective protection will be pro-
vided for every applicant whose human rights and fundamental freedoms
or the rights and freedoms of minorities have been violated, as a specific
form of expression of human rights and fundamental freedoms. 

ÐÅ ÇÞ ÌÅ

Â ýòîé ñòàòüå àâ òîð çàò ðà ãè âà åò òà êèå ïî íÿ òèÿ, êàê çà ùè òà ïðàâ è îñ -
íîâ íûõ ñâî áîä ÷å ëî âå êà, ýâî ëþ öè îí íîå òîë êî âà íèå ïðàâ è îñ íîâ íûõ
ñâî áîä ÷å ëî âå êà, êîíñ òè òó öè îí íîå ñó äîï ðî èç âî ä ñòâî, öåí íîñ òè êîíñ -
òè òó öè îí íî ãî ïî ðÿä êà è ñà ìî îã ðà íè ÷å íèå ñó äåá íîé âëàñ òè.

Àâ òîð ïîä ÷åð êè âà åò äèñê ðå öè îí íóþ îöåí êó è äèñê ðå öè îí íîå òîë êî âà -
íèå àä ìè íè ñò ðà òèâ íû ìè îð ãà íà ìè ïðà âî âûõ íîðì, êîíñ òè òó öè îí íî ãî
ñó äîï ðî èç âî ä ñòâà è ïðè ÷èí åå ïî ÿâ ëå íèÿ.

Äå ÿ òåëü íîñòü Åâ ðî ïåéñ êî ãî ñó äà ïî ïðà âàì ÷å ëî âå êà è åãî âëè ÿ íèå íà
êîíñ òè òó öè îí íîå ñó äîï ðî èç âî ä ñòâî â ñòðà íàõ-÷ëå íàõ Ñî âå òà Åâ ðî ïû
òàê æå ïîä ÷åð êè âà þò ñÿ â ñòàòüå. Aâòîð ó÷è òû âà åò ñó äåá íóþ äå ÿ òåëü -
íîñòü Åâ ðî ïåéñ êî ãî ñó äà ïî ïðà âàì ÷å ëî âå êà â öå ëîì è ýâî ëþ öè îí íîå
òîë êî âà íèå èì ïðàâ è îñ íîâ íûõ ñâî áîä ÷å ëî âå êà, êàê èì ïóëüñ äëÿ àê -
òè âè çà öèè äå ÿ òåëü íîñ òè Åâ ðî ïåéñ êî ãî ñó äà ïî ïðà âàì ÷å ëî âå êà.

Ïðèç íà âàÿ îáÿ çà òåëü íûé õà ðàê òåð ðå øå íèé ÅÑÏ×, êîíñ òè òó öè îí íûå
ñó äû ãî ñó äàðñòâ-÷ëå íîâ ïðè ìå íÿ þò åãî òî÷ êó çðå íèÿ ïðè ðàç ðå øå íèè
èäåí òè÷ íûõ äåë. Ïðè íè ìàÿ ñóá ñè äè àð íóþ þðèñ äèê öèþ ÅÑÏ×, ãî ñó -
äà ð ñòâà-ó÷àñò íè êè ïðè íÿ ëè òàê æå îá ùå î áÿ çà òåëü íûé õà ðàê òåð åãî ðå -
øå íèé, à òàê æå îáÿ çàí íîñòü âû ïîë íÿòü èõ.

Àâ òîð ïðè õî äèò ê âû âî äó, ÷òî ðå à ëè çà öèÿ è çà ùè òà ïðàâ è îñ íîâ íûõ
ñâî áîä ÷å ëî âå êà ÿâ ëÿ þò ñÿ îä íîé èç âå ëè êèõ öå ëåé, êî òî ðûõ õî ÷åò äî -
áèòü ñÿ Ñî âåò Åâ ðî ïû, êàê ýòî äå ëà åò êàæ äîå ñîâ ðå ìåí íîå ïðà âî âîå
äå ìîê ðà òè ÷åñ êîå ãî ñó äà ð ñòâî, ïðî âî çã ëà øà þ ùåå òåð ïè ìîñòü è äè à ëîã.
Ïî ý òî ìó, êîã äà äå ëî êà ñà åò ñÿ ïðàâ è îñ íîâ íûõ ñâî áîä ÷å ëî âå êà, à òàê -
æå ïðàâ è ñâî áîä ìåíü øèíñòâ, è ÅÑÏ×, è êîíñ òè òó öè îí íûå ñó äû ãî -
ñó äàðñòâ-÷ëå íîâ ðà áî òà þò íàä îá ùåé çà äà ÷åé - èõ çà ùè òà è ñîç äà íèå
óñ ëî âèé äëÿ äîñ òè æå íèÿ îá ùèõ öåí íîñ òåé è öå ëåé äå ìîê ðà òè ÷åñ êî ãî
îá ùå ñò âà â ïðà âî âîì ãî ñó äà ð ñòâå.
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78 gArAntie de l’etAt de droit et mArge
d’AppreCiAtion du legislAteur: 

eXemples de mise en ŒuVre dAns l’ordre
Juridique portugAis

mAriA Jose rAngel de mesquitA
Juge à la Cour Constitutionnelle du Portugal

Professeur à la Faculté de Droit de l’Université de Lisbonne

1. État de droit dans l’ordre juridique portugais: siège constitutionnelle 
et moyens de garantie

Le texte constitutionnel approuvé en 19761 accueille expressément la trilogie de
principes fondamentaux sur lesquels repose la fondation du Conseil de l’Europe
et simultanément objectifs à promouvoir: démocratie pluraliste, respect par les
droits de l’homme et état de droit (proéminence du droit, rule of law).

Le siège constitutionnel du principe de l’état de droit est aujourd’hui est l’arti-
cle 2 de la Loi Fondamentale qui, depuis la révision constitutionnelle de 19972,
identifie la République Portugaise comme un «état de droit démocratique»  dont
les quatre éléments fondamentaux sont la souveraineté populaire, le pluralisme
d’expression et l’organisation politique démocratiques, le respect et la garantie
d’effectivité des droits et libertés fondamentaux et la séparation et interdépen-
dance  de pouvoirs.

En particulier le principe de l’état de droit, tel que conçu dans le cadre de l’or-
dre constitutionnel portugais implique l’assujettissement du pouvoir à des
normes et principes juridiques – non seulement ceux que la Loi Fondamentale
accueille formel et matériellement mais aussi ceux qui puissent s’imposer
comme antérieurs et supérieurs aux pouvoirs publics se traduisant en limites à
son exercice visant empêcher, notamment, l’arbitre et l’injustice, la discrimina-
tion non fondée et la violation du principe de proportionnalité.

Plusieurs des six différents éléments que, selon, l’essaie de définition du
Conseil de l’Europe3 sont compris dans la notion d’État de droit – ou préémi-
1 Constitution du 2 avril 1976 révisée, successivement, par les Lois constitutionnelles n.ºs 1/82 du 30 sep-

tembre, 1/89 du 8 juillet, 1/92 du 25 novembre, 1/97 du 20 septembre, 1/2001 du 12 décembre, 1/2004
du 24 juillet et 1/2005 du 12 août (disponibles sur http://www.parlamento.pt).

2 Loi Constitutionnelle n.º 1/97 du 20 septembre, Diário da Repúlica, I Série, n.º 218 du 20/09/1997.
3 Rapport sur la prééminence du droit adopté par la Commission de Venise lors de sa 86e session plénière

(Venise, 25-26 mars 2011) – CDL-AD(2011)003rev du 28 mars 2011, IV, n.º 41.m
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nence du droit – sont objet de prévision par des dispositions constitutionnelles
spécifiques4 et aussi infra-constitutionnelles dont le respect s’impose aux dif-
férents pouvoirs de l’État et dont les moyens de garantie, soit politiques soit
juridiques, assurent un tel respect dans l’exercice de leur compétence respec-
tives. 

Parmi les moyens de garantie de l’état de droit – et donc de l’état de droit
démocratique –, telles que prévues dans l’ordre juridique portugais, qui
s’adressent directement aux contrôle de l’activité du législateur et de sa marge
d’appréciation dans l’exercice du pouvoir législatif autant qu’expression du
principe majoritaire, ont peut compter le contrôle de constitutionnalité (et de la
légalité) des normes  par le juge, y compris le juge de droit commun et le juge
constitutionnel, aussi bien que la responsabilité des pouvoirs publics (de l’état
e d’autres entités publiques) découlant de l’exercice, parmi d’autres, de la fonc-
tion législative.

En plus, parmi d’autres aspects concernant la mise en œuvre de l’état de droit
et des éléments que, selon la perspective du Conseil de l’Europe, intègrent la
notion d’état de droit (prééminence du droit), l’accès à la justice devant des juri-
dictions indépendantes et impartiales implique l’exécution effective des déci-
sions de justice et la stabilité des décisions judiciaires définitives, sauf à titre
très exceptionnel. Dans ce contexte, la marge de liberté du législateur a permis
de consacrer une (nouvelle) exception légale à l’autorité de chose jugée au nom
du respect du droit transnationale – et donc, da la soumission au Droit de source
transnationale – en matière de droits fondamentaux, élément faisant lui aussi
partie de la notion de prééminence du droit  selon la conception du Conseil de
l’Europe. 

C’est dans le cadre de ces trois volets – contrôle de constitutionalité de la marge
d’appréciation du législateur, étendue de la responsabilité de l’état législateur et
limites à la res judicata au nom de l’état de droit qu’on a choisi de centrer notre
intervention. 

On abordera donc trois aspects – et perspectives – de la mise en œuvre du
principe de l’état de droit dans le cadre spécifique de l’ordre juridique Portugais
concernant plusieurs éléments de la notion d’état de droit (perspective
nationale)/ «prééminence du droit» (perspective du Rapport Conseil de
l’Europe): i) le contrôle de la marge d’appréciation du pouvoir législatif –
expression de la réversibilité des options politiques démocratiquement
légitimés –  par le juge constitutionnel à travers le principe de la protection de

4 Art. 3, n.ºs 2 et 3 (principe de legalité) ; arts. 1 et 12 et suivs. (valeur de la dignité de la personne humaine
et droits fondamentaux) ; arts. 20 (accès à la justice e protection juridictionnelle effective), 268 (protec-
tion juridictionnelle effective contre l’état-administration) et 203 (indépendance des tribunaux) ; et art.
13 (non discrimination et égalité devant la loi) de la Constitution portugaise de 1976 (disponible sur
http://www.parlamento.pt).
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80 la confiance compris dans le principe de l’état de droit démocratique (et de l’é-
galité proportionnelle) dans le cadre du contrôle de constitutionnalité de normes
budgétaires; ii) l’étendue de la responsabilité civile extracontractuelle  de l’État
législateur à la lumière de la loi nationale sur la responsabilité de l’état et des
autres entités publiques par rapport à son marge d’appréciation dans la persécu-
tion des buts d’intérêt public; et, finalement, iii) les limites à la res judicata, au
nom du respect des droits fondamentaux,  par voir d’un recours extraordinaire
de révision fondé sur la contradiction avec une décision juridictionnelle
transnationale en matière de protection de droits fondamentaux autant qu’ex-
pression de la contrainte (vinculação) hétéronome de l’état au Droit, de source
transnationale, en matière de respect des droits de l’homme.

Dans le premier cas, le contrôle de constitutionalité exercé par le juge constitu-
tionnel ayant pour paramètre le principe de la protection de la confiance a
tranché laquestion de la marge d’appréciation dans l’exercice du pouvoir légis-
latif en matière budgétaire affectant certains droits existants des serviteurs
publics.

Dans le deuxième cas, le législateur infra-constitutionnel a gardé, dans la mise
en œuvre du principe constitutionnel de la responsabilité des pouvoirs publics,
autant que garantie de l’état de droit, une marge considérable de liberté du lég-
islateur par la voie de fixation de conditions de responsabilité plus étroites par
rapport aux conditions de responsabilité fixés pour les autres fonctions de l’état
– concernant l’étendue de la responsabilité (par action/omission), la nature des
normes violés et l’étendue des dommages et de la réparation. 

Dans le troisième cas, le législateur a utilisé sa marge d’appréciation pour
établir une (nouvelle) exception au principe de la force de chose jugée (res judi-

cata) en permettant, dans certaines limites et délais, la révision de décisions
juridictionnelles définitives internes au nom du respect du droit transnational,
notamment de source juridictionnelle, en matière de protection des droits de
l’homme/droits fondamentaux – dont la mise en œuvre présente déjà quelques
exemples.

Tous ces exemples adressent, bien que de façons différentes et en différentes
mesures, des éléments compris dans la notion de prééminence du droit proposés
dans le rapport du Conseil de l’Europe de 2011: en spécial la légalité, la sécu-
rité juridique et l’interdiction de l’arbitraire, l’accès à la justice et le respect des
droits de l’homme.

On adressera de suite chacun de ces exemples de mise en œuvre de la garantie
de l’état de droit dans ses traits fondamentaux.
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2. Contrôle de constitutionnalité et marge d’appréciation du législateur: 
le rôle du principe de la protection de la confiance

2.1 Le système portugais de contrôle de constitutionnalité: traits généraux

Le système de contrôle de constitutionnalité (et de légalité) consacré par la Loi
fondamentale et développé par la loi ordinaire présente comme trait fondamen-
tal le fait d’être un système de contrôle de la constitutionnalité (et de la légal-
ité) de normes juridiques – et par voie de contrôle concret diffus aussi d’inter-
prétations normatives – par lequel ces normes (ou interprétations normatives)
peuvent être prononcés, déclarés ou jugés contraires à la Constitution ou aux
principes que celle-ci consacre (ou, dans certains cas,  illégales  par violation
d’une loi de valeur renforcée ou des statuts des régions autonomes de Azores et
Madère)5.

En plus, ce système se caractérise par la prévision d’un double volet - lecontrôle
de la constitutionnalité à titre préventif aussi bien que le contrôle de constitu-
tionnalité à titre successif, soit abstract soit concret6 – puisque tous les tribunaux
sont tenus de ne pas appliquer des normes qui violent la Constitution ou les
principes y accueillis (avec recours devant la Cour Constitutionnelle)7. Le sys-
tème comprend aussi le contrôle, bien que restreint du point de vue de son éten-
due et de la légitimité, des omissions législatives contraires à la Constitution8.

Dans le cadre de ce système – par voie soit de contrôle préventif soit de con-
trôle successif – la Cour constitutionnelle a été appelé à effectuer le contrôle
constitutionnel de normes, notamment issues du parlementnational
(‘Assembleia da República’), dont la marge d’appréciation du législateur a été
apprécié par rapport au principe de la protection de la confiance – autant que
principe compris dans le principe de l’état de droit démocratique et expression
du principe de la sécurité juridique.

Dans la jurisprudence plus récente ce principe a même joué un rôle de partic-
ulière importance dans l’appréciation des normes lois budgétaires approuvés
aussi en conséquence des compromis internationaux et européens pris par l’é-
tat. Dans ce contexte ce principe, tel que compris par la jurisprudence constitu-
tionnelle, peut jouer un rôle de limite au pouvoir de révision de normes
juridiques autant qu’expression ou corolaire du principe démocratique et de la
souveraineté populaire. Dans cette mesure il se présente aussi comme un moyen
de garantie de l’état de droit dans le volet de soumission du pouvoir législatif à
des normes (et principes) de rang constitutionnel.
5 Cfr. art. 277 et suivants de la Loi Fondamentale et art. 51 et suivants de la Loi n.º 28/72 du 15 novem-

bre, et modifications postérieures (Loi sur l’organisation, fonctionnement et procédure de la Cour
Constitutionnelle – disponible sur http://www.tribunalconstitucional.pt).

6 Cfr. arts. 278-282 de la Loi Fondamentale et arts. 51-66 de la Loi n.º 28/82 du 15 novembre. 
7 Cfr. arts. 204 de la Loi Fondamentale. 
8 Cfr. art. 283 de la Loi Fondamentale et arts. 67-68 de la Loi n.º 28/82 du 15 novembre. 
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2.2 Le principe de la protection de la confiance et la marge d’appréciation 

du législateur en matière de normes budgétaires 

Le principe de la protection de la confiance autant que volet subjectif de la pro-
tection de la sécurité juridique, malgré le fait qu’il n’est pas expressément énon-
cé dans le texte de la loi fondamentale, est envisagé par la jurisprudence consti-
tutionnelle comme un corolaire et une exigence de la mise en œuvre de l’état de
droit démocratique.

L’application de ce principe, dans le cadre du contrôle de constitutionnalité,
permet ainsi d’assurer la garantie de l’état de droit dans la mesure où il peut
s’imposer au législateur comme limite à sa marge de liberté concernant les
modifications législatives, c'est-à-dire, comme limite à la compétence du légis-
lateur de réviser un cadre normatif donné.

Autant que méthode – et paramètre – de contrôle de la conformité de (la modi-
fication de) normes juridique avec la loi fondamentale l’application du principe
de la protection de la confiance implique, d’un côté, la définition rigoureuse des
critères cumulatifs dont la vérification imposerait la protection de d’une situa-
tion de confiance et, d’autre côté, la pondération des intérêts affectés par la
modification d’un certain cadre normatif par rapport à l’intérêt public que jus-
tifie une telle modification – laquelle permettra, dans chaque cas, de conclure
sur la conformité constitutionnelle du choix du législateur considérant notam-
ment la juste mesure et les limites du raisonnable écartant l’arbitre ou
l’onérosité excessive. 

Selon la jurisprudence constitutionnelle (arrêt n.º 287/90, n.º 303/90 et,
postérieurs9), deux critères de base sont à prendre en considération: l’affectation
défavorable des expectatives des citoyens n’est pas admissible quand s’il s’agit
d’une modification de l’ordre juridique sur laquelle les destinataires de la norme
juridique ne pouvaient raisonnablement compter; et quand cette affectation n’est
pas justifiée par le besoin  de  sauvegarder des droits ou intérêts protégés par la
loi fondamentale que doivent prévaloir (selon le principe de proportionnalité).

Plus tard ces critères ont été rendus plus précis et développés par la jurispru-
dence de la Cour10 et quatre critères ou «épreuves» ont été énoncés pour que la
protection de la confiance soit sauvegardé et, ainsi, limité la marge de liberté du
législateur: i) l’état (surtout le) législateur, aie eu des comportements capables
de créer dans les personnes privés «expectatives» de continuité; ii) ces «expec-
tatives» doivent être légitimes, justifiés et fondés sur de bonnes raisons; iii) les
personnes privés aient fait des plans de vie étant donné la perspective de conti-
nuité du «comportement» de l’État; iv)  non occurrence de raisons d’intérêt

82

9 Arrêts n.º 289/90 et n.º 303/90 et postérieures (disponibles sur http://www.tribunalconstitucional.pt).
10 Arrêt n.º 128/2009 et, postérieurement, arrêts n.º 188/2009 e n.º 3/2010 (disponibles sur http://www.tri-

bunal constitucional.pt).m
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public capables de justifier, en pondération, la non continuité du comportement
qui a crée la situation d’expectative.

Parmi les domaines d’application pratique du principe de la protection de la
confiance, le domaine des modifications législatives dans le cadre de l’appro-
bation de normes budgétaires a donné lieu à plusieurs cas de contrôle de consti-
tutionnalité et donc, en dernier lieu, par voie d’application du principe, de
garantie de l’état de droit. L’application, cas par cas, des critères sous-mention-
nés définis par la jurisprudence de la Cour constitutionnelle a aboutit à des déci-
sions dans le sens soit de la non-conformité de l’exercice de la marge d’appré-
ciation du législateur en modifiant un cadre normatif préalable avec le principe
de la protection de la confiance (et le principe de l’état de droit démocratique
dont il est corolaire et exigence), soit de la conformité constitutionnelle de
normes approuvés par le législateur.

Dans les années quatre-vingt dix et suivants la Cour a été appelé à exercer un
contrôle de constitutionnalité sur des normes intégrant le budget de l´état (pour
les années 1989, et 1992 et 1993) impliquant une réduction rémunératoire de
certaines catégories de fonctionnaires publics (catégorie d’enseignants11 et lim-
itation du valeur total du salaire de certains serviteurs publics par rapport au
salaire du premier ministre12) – en concluant par la non-conformité avec la
Constitution étant donné l’absence d’invocation d’un ‘intérêt public’ donné sus-
ceptible de justifier la lésion de la confiance par les normes et, dans le premier
cas,  l’existence d’une affectation (d’un droit) «déraisonnable,  extraordinaire-
ment onéreuse et excessive» par la norme mise en cause.

Dans la jurisprudence plus récente de la Cour en matière de contrôle (abstrait
successif) de normes budgétaires pour l’année 201113, l’application du principe
de la protection de la confiance autant que paramètre de conformité constitu-
tionnelle et des critères définies par la jurisprudence a aboutit à une conclusion
inverse. Étant en cause des normes incluses dans le budget d’état qui établis-
saient des réductions de salaires des serviteurs publics (réduction forfaitaire
entre 3,5% à 10%), dans un contexte de rééquilibre des finances publiques, l’in-
vocation expresse de l’intérêt public, dans un contexte exceptionnel, allié aux
exigences découlant du principe de proportionnalité – volets adéquation, néces-
sité et proportionnalité stricto sensu14 – a permis de conclure, à la lumière du
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11 Arrêt n.º 303/90 – disponible sur http://www.tribunal constitucional.pt.
12 Arrêt n.º 141/2002 – disponible sur http://www.tribunal constitucional.pt.
13 Arrêt n.º 396/2011 – disponible sur http://www.tribunal constitucional.pt.
14 La pondération spécifique en matière de proportionnalité stricto sensu a prisen compte la nature transi-

toire des mesures législatives de réduction de salaires, l’effort de progressivité du taux de réduction
applicable en face du valeur des salaires, l’exemption des salaires inférieures à un certain valeur (1500
euros), la progressivité des taux applicables (3,5%-10%) et aussi le limite maximale du taux applicable
par rapport à d’autres cas de pays de l’Union Européenne (cfr. arrêt n.º 396/2011, II, n.º8 – disponible
sur http://www.tribunalconstitucional.pt).  
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paramètre en cause, dans le sens de la conformité des mesures législatives avec
la Constitution et donc de sauvegarder la marge d’appréciation du législateur
démocratiquement légitimé.

L’analyse effectué par la jurisprudence dans ce dernier cas a été reprise dans le
cadre du contrôle de normes inclues dans le budget d’État pour l’année 2013
prévoyant identique réduction forfaitaire de salaires15 – le jugement a été dans le
sens de considérer que lemaintien d’une situation d’exceptionnalité financière
met en évidence la relativisation des expectatives des affectés par la réduction de
salaires, en concluant que l’existence de raisons impérieuses d’intérêt public jus-
tifiaient la modification législative ne permettant pas un jugement de non con-
formité constitutionnelle fondée de mode autonome sur la violation du principe
de la protection de la confiance16. La Cour a aboutit àune conclusion identique
en ce qui concerne l’analyse isolée, à la lumière du principe de la protection de
la confiance, d’une autre mesure législative du budget pour l’année 2013 étab-
lissant la suspension du payement, aux serviteurs publics, du salaire correspon-
dant au période de vacances – sans préjudice de l’analyse conjointe des deux
mesures législatives mentionnées, mises en cause du point de vue de sa confor-
mité avec la loi fondamentale, à la lumière de différents paramètres de confor-
mité constitutionnelle (égalité devant les charges publics et égalité proportion-
nelle) qui a conduit inversement à un jugementde non-conformité avec la17.

3. marge d’appréciation de l’état législateur et étendue de la mise en 
œuvre de sa responsabilité 

3.1 Le système portugais de responsabilité des pouvoirs publics: 

traits généraux

Depuis l’entrée en vigueur de la Constitution de 1976 le principe de la respons-
abilité de l’État et des autres entités publiques a son siège à l’article 22 de Loi
fondamentale. Cette norme impose le principe de la responsabilité (civile extra-
contractuelle) des pouvoirs publics, en forme solidaire, avec les titulaires de
leurs organes et agents, au titre des actes ou omissions par constitutionnelle dans
l’exercice de leurs fonctions et à cause de cet exercice, s’il en résulte une viola-
tion des droits, libertés et garanties ou un préjudice pour autrui. Ce principe,
selon la doctrine majoritaire, a toujours compris la responsabilité civile extracon-
tractuelle découlant de l’exercice de toutes les fonctions de l’État18.
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15 Arrêt n.º 187/2013 – disponible sur http://www.tribunal constitucional.pt.
16 Arrêt n.º 187/2013, cit., II, D), n.º 26.
17 Arrêt n.º 187/2013, cit., II, E).
18 Voir J. J. GOMES CANOTILHO/ Vital MOREIRA, Constituição da República Portuguesa Anotada,Vol.

I, 4ème ed.,Coimbra, Coimbra Editora, 2007, p. 430et Jorge MIRANDA/Rui MEDEIROS, Constituição
Portuguesa Anotada, Tome I, 2ème ed., Coimbra, Coimbra Editora, 2010, p. 474. m
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Toutefois l’article 22 de la Constitution de 1976 a, dès son entrée en vigueur,
posé une double question: d’un côté, celle de la conformité du régime en
vigueur en matière de l’État Administration -  prévu alors par le Décret 48051
du 21 novembre 1967 – avec le nouveau régime consacré par la Loi
Fondamentale et, d’autre côté, celle du besoin d’approbation d’une nouvelle loi
sur la responsabilité de l’État a fin de concrétiser le principe constitutionnel en
la matière tel qu’il a été consacré par la Constitution de 1976.

Après plusieurs initiatives19, la réforme du régime sous-constitutionnel de la
responsabilité  de l’État et des pouvoirs publics a abouti finalement à l’approba-
tion et entrée en vigueur d’une nouvelle loi en matière de responsabilité de l’États
et d’autres entités publiques20 – la Loi n.º 67/2007 du 31 décembre, qui est entré
en vigueur le 30 janvier 2008 – modifiée par la Loi n.º 31/2008, du 17 juillet.

Après l’entrée en vigueur, en 2008, de la nouvelle loi sur la responsabilitéloi sur
la responsabilité des pouvoirs publics du 2007– tenue de concrétiser le principe
constitutionnel –  l’étendue de la responsabilité des pouvoirs publics concernant
les différents pouvoirs de l’état est confirmée, puisque le législateur a consacré
expressément la responsabilité découlant de l’exercice de toutes les fonctions
de l’état: administrative, judiciaire et législative21. En plus, la nouvelle loi est
particulièrement généreuse en matière de responsabilité des pouvoirs publics
étant donné qu’elle consacre aussi une responsabilité de pouvoirs publics
découlant du sacrifice imposé aux administrés22 – et ainsi une responsabilité par
fait licite – et qu’elle étend le régime de la responsabilité découlant de l’exerci-
ce de la fonction administrative aux entités de droit privés (et à leurs fonction-
naires et agents) découlant des leurs actions ou omissions dans l’exercice de
prérogatives de pouvoirs public ou bien réglés par de normes ou principes de
droit administratif23.

Les conditions qui doivent être remplies pour qu’un droit à indemnisation con-
tre l’état et les autres entités publiques (ou privés) existe sont néanmoins dif-
férentes selon la fonction de l’état de laquelle la responsabilité découle – sig-
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19 Desquels on souligne depuis 2001 les suivantes: Proposition de Loi n.º 95/VIII, Project de Loi n.º 148/IX
et Proposition de Loi n.º 88/IX, présentées, respectivement, en Novembre2001, Octobre 2002 et
Septembre 2004 (disponibles sur http://www.parlamento.pt).

20 Proposition de Loi n.º 56/X présentée au parlement le 20 janvier 2006 (publié au Diário da Assembleia
da República, II Série A N.º 81/X/1, du 28 janvier 2006, pp. 11-18 – aussi disponible sur
http://www.parlamento.pt) et approuvé par unanimité par le Parlement  (Décret 150/X, publié au Diário
da Assembleia da Republica, II Série A N.º 124/X/2, de 2/8/2007, pp. 2-7). Ce décret a été envoyé au
Président de la République  pour promulgation et après un veto politique a été réapprécié par le
Parlement et approuvé finalement avec des modifications  (articles 1, n.º 1, et 15.º, n.º 3 (suppréssion
de la partie finale)) le 18 octobre (décret  171/X publié au Diário da Assembleia da Républica, II Série
A N.º 16/X/3, de 14/11/2007, pp. 2-6 ). Après promulgation et contreseing la loi a été publiée le 31
décembre 2007– Loi n.º 67/2007 du 31 décembre,  modifié par la Loi n.º 31/2008, du 17 juillet.

21 Arts. 7 à 11, 12 à 14 et 15 de la Loi n.º 67/2007 du 31 décembre.
22 Art. 16 de la Loi n.º 67/2007 du 31 décembre.
23 Arts. 1, n.º 5, de la Loi n.º 67/2007 du 31 décembre.
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86 nifiant que une marge de conformation est reconnue à l’état législateur en ce qui
concerne les conditions desquelles dépend l’existence de la responsabilité de
l’état et d’un droit à indemnisationen respectant toutefois les limites qui
découlent du droit constitutionnel interne aussi bien que du droit de l’Union
européenne et, en particulier, du principe (transnational) de la responsabilité de
l’état en cas de manquement au droit de l’Union européenne établi par la
jurisprudence Francovich24.

On aborde ensuite brièvementle régime infra-constitutionnel de la responsabil-
ité de l’état législateur, lequel joue aussi un rôle important dans la garantie de
l’état de droit et autant que moyen de contrôle a posteriori de l’exercice d’une
marge d’appréciation par le législateur.

3.2 Responsabilité de l’état législateur: marge d’appréciation et conditions du

devoir d’indemniser

L’article 15 de la Loi 67/2007, du 31 décembre prévoit de façon expresse la
responsabilité par des dommages découlant de l’exercice de la fonction poli-
tique-législative.

Bien que les conditions desquelles dépend le droit à une indemnisation ne coïn-
cident pas totalement avec les conditions définies pour la responsabilité
découlant des autres fonctions de l’état (administrative et juridictionnelle) – ce
qui peut être compris notamment par le besoin de laisser à l’Etat une certaine
marge d’appréciation concernant les choix de politique économique pour
accomplir la réalisation des buts d’intérêt publique – le nouveau régime établi
par la Loi du 2007 permet néanmoins, comme permet  (et impose) d’ ailleurs le
texte constitutionnel, de tenir l’état législateur responsable.

Selon ce régime, l’État législateur peut être tenu responsable par des dommages
anormaux causés aux droits ou intérêts légitimes des citoyens découlant d’une
action non conforme avec la constitution, le droit international, le droit de
l’Union européenne ou une loi avec ayant valeur renforcée25.

Selon le même régime, l’État législateur peut aussi, dans certaines conditions, être
tenu responsable par des dommages anormaux  aux droits ou intérêts légitimes
des citoyens découlant d’une omission d’approuver des mesures législatives
nécessaires afin de rendre exécutables des normes de rang constitutionnel26.

24 Arrêt de la Cour de Justice du 19/11/1991, Francovich et autres, C-6/90 et C-9/90, Rec., p. I-5357 e suivs.
25 Cfr. art. 15, n.º 1, de la Loi n.º 67/2007, du 31 décembre – et concernant les lois ayant valeur renforcée

l’art. 112, n.º 3 de la Constitution de 1976.
26 Cfr. art. 15, n.º 3, de la Loi n.º 67/2007, du 31. La mise en œuvre de la responsabilité dans le cas d’omis-

sion dépend cependant de la préalable vérification par la Cour Constitutionnelle d’un cas d’inconstitu-
tionnalité par omission (du législateur) – art. 15, n.º 5 de la Loi n.º 67/2007, du 31 décembre et art. 283
de la Loi Fondamentale. m
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Au delà du fait que le nouveau régime ne prévoit que l’indemnisation des dom-
mages anormaux causés aux droits ou intérêts légitimes des citoyens27 il faut
aussi souligner que ce régime prévoit deux ‘clause de sauvegarde’ qui permet-
tent, d’un côté, déterminer l’existence et l’extension de la responsabilité selon
les circonstances concrètes de chaque cas et, d’autre côté, dans le cas où le
numéro des personnes lésés est si élevé qui puisse justifier, par des raisons d’in-
térêt public d’exceptionnel importance, une limitation du droit à l’indemnisa-
tion, la fixation de l’indemnisation selon l’équité et donc en valeur inférieur à
ce qui correspondrait à la réparation intégrale des dommage.

Finalement, deux aspects doivent encore être soulignés dans la mesure où ils
contribuent à l’extension de la responsabilité de l’état législateur.

En premier lieu, le fait que le nouveau régime consacre – bien que soumise à
des conditions un peu plus strictes concernant le dommage subi28 – la respons-
abilité par le sacrifice, et donc par fait licite, qui s’applique, le cas échéant, aussi
à l’état législateur.

En deuxième lieu, le fait que le nouveau régime national, soit en général soit
particulièrement en ce qui concerne la responsabilité de l’état législateur, ne
peut pas mettre en cause l’application du droit de l’Européenne en matière de
responsabilité de l’État. En fait, l’application du principe de la responsabilité
des États membres par violation ou non accomplissement des obligations qui
découlent du Droit de l’Union européenne – qui conditionne, malgré le régime
nationale, les conditions substantives et de procédure concernant la reconnais-
sance du droit à la réparation des dommages et l’obtention d’une indemnisation
– peut aboutir à l’élargissement de la responsabilité de l’état législateur soit
concernant, en cas d’omission ou doute,les cas où l’état peut être tenu respons-
able29,30, soit concernant les conditions auxquelles la responsabilité est soumise
– qui ne peuvent être plus strictes que celles prévues par la jurisprudence établie
par la Cour de Justice de l’Union européenne31.

7 Cfr. art. 15, n.ºs 1 et 3, de la Loi n.º 67/2007, du 31 décembre.
28 En fait l’art. 16 de la Loi n.º 67/2007, du 31 décembre, ne prévoit que l’indemnisation des dommages

«spéciaux et anormaux».
29 V.g. le cas de responsabilité de l’état législateur par omission de transposition (ou transposition incom-

plète) d’une directive de l’Union européenne – qui n’est pas expressément prévu à l’article 15 de la Loi
n.º 67/2007, du 31 décembre – ou même par omission d’exécution du droit de l’Union européenne.

30 Les tribunaux nationaux ont déjà admis la responsabilité de l’État législateur découlant de la non trans-
position (intégrale) d’une directive de l’Union – v.g. arrêt de la Cour d’Appel de Porto (‘Tribunal da
Relação do Porto’) du 7 avril 2005 (procédure n.º 0530820) ou arrêt de la Suprême Cour de Justice
(‘Supremo Tribunal de Justiça’) du 27 novembre 2007 (procédure n.º 07A3954).

31 Découlant de la jurisprudence Francovich, cit., et postérieure.
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88 4. le principe de la force de chose jugée et les droits de l’homme

4.1 Le principe de la force de chose jugée autant que corolaire de l’état de 

droit dans le système juridique portugais: traits généraux  

Le principe de la force de chose jugée autant que corolaire de l’état de droit
(volet accès à la justice) comprend des limites dont les premiers sont prévus par
le texte constitutionnel – le principe ne bis in idem et le droit à la révision de la
décision de justice (et à la réparation des dommages) dans le cas de condamna-
tion injuste. Au-delà de ce cas de révision d’une décision de justice – et dans le
cadre du droit d’accès à la justice, y compris le droit à un recours, en spécial,
concernant la procédure pénale, autant que garantie de défense, le législateur a
conçu un système de recours qui inclut des recours (exceptionnels) – dits
recours de extraordinaires de révision – qui permettent, dans certains cas et avec
certains fondements (notamment en cas de survenance de faits nouveaux ou
nouvellement révélés32) et selon certaines conditions, de mettre en cause des
décisions définitives avec force de res judicata. Le système est mis en place soit
pour la procédure civile, soit pour la procédure pénale, et aussi pour la procé-
dure devant les juridictions administratives et fiscales.

4.2 Limites au principe de la force de chose jugée et droits de l’homme: 

recours extraordinaire de révision et respect du droit transnational 

Le législateur infra-constitutionnel, par occasion de la réforme des procédures
civile et pénale qui a eu lieu en 2007, dans l’exercice de sa marge de conforma-
tion du droit infra-constitutionnelle, a introduit un nouveau instrument juridique
qui traduit une pondération de valeurs inhérents à deux des volets du principe
de l’état de droit (prééminence du droit) identifiés par le Rapport du Conseil de
l’Europe – l’accès à la justice devant des juridictions indépendantes et impar-
tiales dans le sous-élément res judicata et respect par les droits de l’homme. 

On signale ainsi dans le système procédural civil et pénal portugais, après la
réforme sous mentionné (2007), le nouveau fondement de recours extraordi-
naire de révision – institut qui permet la révision extraordinaire de décisions
juridictionnelles définitives, brisant prima facie le principe de la force de chose
jugée et configurant une restriction au principe de la sécurité juridique.
Selon ce nouveau fondement de recours extraordinaire dans la procédure civile un
arrêt d’un tribunal portugais avec force de chose jugé peut être objet d’un recours
extraordinaire de révision quand il y a une contradiction entre celui-ci et un arrêt
définitif postérieure d’une «instance internationale de recours» obligatoire pour l’É-
tat portugais, y compris la Cour de Strasbourg et, aussi, la Cour du Luxembourg33.

32 Comme prévu d’ailleurs à l’article 4, n.º 2, da la CEDH par rapport au principe ne bis in idem.
33 Cfr. art. 771, n.º 1, alinéa f), du Code de Procédure Civile.m
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Concernant la procédure pénale, le Code de Procédure Pénale portugais34

prévoit un fondement extraordinaire de révision similaire: l’impossibilité de
concilier un arrêt obligatoire pour l’État portugais rendu par une «instance inter-
nationale» avec la condamnation ou tel arrêt soulève graves doutes sur la jus-
tice de la décision pénale interne.

Bien que ces nouveaux fondements de recours (extraordinaire) de révision aient
été conçus – selon le préambule des lois qui les prévoient – pour garantir l’ef-
fectivité des décisions de la Cour européenne des droits de l’homme
(CourEDH) étant donné sa nature obligatoire pour les états parties à la CEDH,
il est sur que la prévision des normes incluent les cas de non-conformité entre
des décisions de justice nationales et des décisions d’autres tribunaux transna-
tionaux au-delà de la CourEDH – en particulier la Cour de Justice de l’Union
européenne mais aussi d’autres, comme la Cour Pénale Internationale ou la
Cour Internationale de Justice.

Cet instrument, introduit dans le système juridique portugais selon la liberté de
conformation du législateur implique, d’un côté, un nouveau limite au principe
de la force de chose jugée – prima facie non conforme avec l’élément de l’état
de droit relatif à l’accès à la justice dans toutes les dimensions y comprises – et,
d’autre côté, un renforcement du respect des droits de l’homme – puisque dans
la mesure dans laquelle le respect d’une décision d’un tribunal  transnational
impose à l’État le respect d’un droit violé, le recours de révision permet de
garantir la prééminence de ce droit fondamental sur un comportement juridic-
tionnel préalable de l’état.

Le législateur a ainsi consacré un nouveau limite au principe de la force de
chose jugée et au principe de la sécurité juridique, au nom, en dernier lieu –
puisque prima facie le nouveau instrument peut être compris et envisagé stricte-
ment du point de vue de l’accomplissement du principe de droit international
pacta sunt servanda (concrètement la Convention européenne des droits de
l’homme, dans la partie relative à l’exécution des décisions de la Cour de
Strasbourg est à accomplir) – comme d’une protection accrue des droits de
l’homme par voie juridictionnelle, impliquant une pondération entre  différents
valeurs de l’ordre juridique nationale. Dans cette mesure cet instrument nou-
veau permet une garantie aussi accrue du principe de l’état de droit dans le volet
de respect par les droits de l’homme.

Si, selon les éléments de l’état de droit énoncés par le rapport de la Commission
de Venise sur la prééminence du droit, le respect par la res judicata est un sous-
élément de l’accès à la justice devant des tribunaux indépendants et impartiaux
– le respect des droits fondamentaux, autant que principe et valeur-clé du
Conseil de l’Europe et principe compris dans la notion constitutionnelle d’État

34 Cfr. art. 449, n.º 1, alinéa g), du Code de Procédure Pénal.
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de droit (démocratique) peut justifier une déviation – exceptionnelle sans doute
– à l’impossibilité de réviser une décision juridictionnelle nationale définitive et
donc au principe res judicata.

Néanmoins, le régime juridique du nouveau fondement de recours extraordi-
naire – puisqu’il l’es – établi des restrictions dans son application, non seule-
ment parce que le législateur a écarté son application aux procédures en cours
à la data de l’entrée en vigueur de la réforme (1/1/2008) mais aussi parce qu’il
établit un limite temporel concernant la date de la décision objet de révision. Le
recours extraordinaire ne peut donc pas être introduit en justice après 5 ans
comptés sur la date à laquelle la décision (à réviser) est devenue définitive35.

Plusieurs arrêts de la Suprême Cour de Justice portugaise (‘Supremo Tribunal
de Justiça’) ont déjà autorisé la révision d’arrêts internes (pénales) à la suite de
trois arrêts de la CourEDH qui ont condamné  l’État portugais par violation de
l’article 10 de la CEDH36,37.
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35 Cfr. Art. 772.º, n.º 1, du Code de Procédure Civile.
36 STJ, arrêt du 23.04.2009 – affaire 104/02.5TACTB-A.S1, non publié (disponible sur http://www.dgsi.pt),

rendu à la suite de CourEDH, arrêt du 27.03.2008, Azevedo c. Portugal, non publié (Requête n.º
20620/04), disponible sur http://echr.coe.int; STJ, arrêt du 27.05.2009 – affaire 55/01.OTBEPS-A.S1,
non publié (disponible sur http://www.dgsi.pt), rendu à la suite de CourEDH, arrêt du 24.04.2008,
Campos Dâmaso c. Portugal, non publié (Requête n.º  17107/05), disponible sur http://echr.coe.int; STJ,
arrêt du 15/11/2012, affaire 23/04.0GDSCD-B.S1, non publié (disponible sur http://www.dgsi.pt),
rendu à la suite de CourEDH, arrêt du 20.10.2009, Alves da Silva c. Portugal, non publié (Requête n.º
41665/07), disponible sur http://echr.coe.int.  

37 D’autres arrêts du STJ ont quand même refusé d’autoriser la révision extraordinaire d’arrêts prélables à
des décisions de la CourEDH – voir  STJ, arrêt du 06.10.2010, affaire 1106/02.7PBBRG-E.S1, non pub-
lié (disponible sur http://www.dgsi.pt) etSTJ, arrêt du 21/03/2012 – affaire 868/04.1TAMTS-B.S1, non

publié (disponible sur http://www.dgsi.pt).  m
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ÏÐÈÍ ÖÈ ÏÛ ÏÐÀ ÂÎ ÂÎ ÃÎ ÃÎ ÑÓ ÄÀ Ð ÑÒÂÀ 
Â ÏÎÑ ÒÀ ÍÎÂ ËÅ ÍÈßÕ ÊÎÍÑ ÒÈ ÒÓ ÖÈ ÎÍ ÍÎ ÃÎ

ÑÓ ÄÀ ÐÅÑ ÏÓá ËÈ ÊÈ ÌÎË ÄÎ ÂÀ

ÂÈÊ ÒÎÐ ÏÎ ÏÀ

ÑóäüÿÊîíñòèòóöèîííîãîÑóäàÐåñïóáëèêèÌîëäîâà,

äîêòîðõàáèëèòàòïðàâà,ïðîôåññîðóíèâåðñèòåòà

Ïðà âî âîå ãî ñó äà ð ñòâî ïðåä ïî ëà ãà åò ãàð ìî íè çà öèþ è ðàâ íî âå ñèå
ìåæ äó äâó ìÿ ñîñ òàâ ëÿ þ ùè ìè ýòî ãî ïî íÿ òèÿ â ñìûñ ëå ãîñ ïî ä ñòâà çà -
êî íà, òî åñòü åãî ïîë íî ãî âåð õî âå í ñòâà, ñ öåëüþ îáåñ ïå ÷å íèÿ ïðàâ è
ñâî áîä ÷å ëî âå êà. Èç âå ñò íî, ÷òî ïðà âî âîå ãî ñó äà ð ñòâî âîç íèê ëî â
XVII-XVIII  âå êàõ â çà ïàä íûõ ñòðà íàõ âñëå ä ñòâèå ðå âî ëþ öèé, íàï ðàâ -
ëåí íûõ ïðî òèâ ôå î äàëü íî ãî ïðî èç âî ëà. Ýòà êîí öåï öèÿ ñòà ëà âíîâü
àê òó àëü íîé â ñîâ ðå ìåí íîé ýïî õå â ñâÿ çè ñ îïû òîì òî òà ëè òàð íî ãî ðå -
æè ìà ìíî ãèõ åâ ðî ïåéñ êèõ ñòðàí. Ñëå äó åò îò ìå òèòü, ÷òî ïðà âî âîå ãî -
ñó äà ð ñòâî ñâî è ìè îñî áåí íîñ òÿ ìè ôàê òè ÷åñ êè îòîæ äå ñ òâëÿ åò ñÿ ñ ëè -
áå ðàëü íî-äå ìîê ðà òè ÷åñ êèì ãî ñó äà ð ñòâîì. Êàê áû òî íè áû ëî, ïðà âî -
âîå ãî ñó äà ð ñòâî ïðåäñ òàâ ëÿ åò ñî áîé âûñ øóþ ñòà äèþ ñî öè àëü íî-ïî ëè -
òè ÷åñ êîé îð ãà íè çà öèè îá ùå ñò âà, ÷òî ïîäò âå ðæ äå íî èñ òî ðè ÷åñ êèì
îïû òîì, îä íà êî ýòî íå îç íà ÷à åò, ÷òî îíî íå ñïî ñîá íî ê ñî âåð øå í -
ñòâî âà íèþ.

×òî êà ñà åò ñÿ ïî íÿ òèÿ "ïðà âî âîå ãî ñó äà ð ñòâî", òî â ñïå öè àëü íîé ëè òå -
ðà òó ðå ìîæ íî íàé òè íåñ êîëü êî äå ñÿò êîâ åãî îï ðå äå ëå íèé, ÷òî ÿâ ëÿ åò -
ñÿ åñ òå ñò âåí íûì, ïðè íè ìàÿ âî âíè ìà íèå òîò ôàêò, ÷òî ÷à ùå âñå ãî ýòî
ïî íÿ òèå ðàñ ñìàò ðè âà åò ñÿ âî âçà è ìîñ âÿ çè ñ ïî íÿ òè åì "äå ìîê ðà òèÿ",
òàê æå èìå þ ùèì äå ñÿò êè îï ðå äå ëå íèé. Æàê Øå âàëüå îï ðå äå ëÿ åò "ïðà -
âî âîå ãî ñó äà ð ñòâî" êàê "ôîð ìó ïî ëè òè ÷åñ êî ãî ðå æè ìà, â êî òî ðîì
âëàñòü ãî ñó äà ð ñòâà íà õî äèò ñÿ â ðàì êàõ ïðà âà è îã ðà íè ÷å íà ïðà âîì".
Êîí öåï öèÿ ïðà âî âî ãî ãî ñó äà ð ñòâà áû ëà ðàç ðà áî òà íà â êîí òè íåí òàëü -
íîé Åâ ðî ïå íå ìåö êîé þðè äè ÷åñ êîé äîêò ðè íîé â êîí öå XX ñòî ëå òèÿ,
îä íà êî ñà ìî âû ðà æå íèå "ïðà âî âîå ãî ñó äà ð ñòâî" - "Rechtsstaat" âïåð -
âûå èñ ïîëü çó åò ñÿ â íå ìåö êîé þðè äè ÷åñ êîé òåð ìè íî ëî ãèè XIX ñòî ëå -
òèÿ, à âïîñ ëå ä ñòâèè è âî ôðàí öó çñ êîé äîêò ðè íå - "Etait de droit", è
ïîñ òå ïåí íî ðàñï ðî ñò ðà íÿ åò ñÿ íà êîí òè íåí òå â ïðè ñó ùåé äëÿ êàæ äî ãî
ÿçû êà òåð ìè íî ëî ãèè: "Estado de derecho" íà èñ ïà íñ êîì ÿçû êå, "Stato di
dirito" íà èòàëü ÿ íñ êîì è ò.ä.

Ïî ìíå íèþ ðó ìû íñ êî ãî ïðî ôåñ ñî ðà Òó äî ðà Äðý ãà íó, ïðèí öè ïà ìè
ïðà âî âî ãî ãî ñó äà ð ñòâà ÿâ ëÿ þò ñÿ:
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- Ïðèí öèï åñ òå ñò âåí íûõ ïðàâ è ñâî áîä ÷å ëî âå êà. Äåê ëà ðà öèÿ ïðàâ
÷å ëî âå êà è ãðàæ äà íè íà (1789) ïå ðå íè ìà åò èäåè ñî öè àëü íîé ôè ëî ñî -
ôèè Äæî íà Ëîê êà - ïîä ëèí íîé "áèá ëèè ëè áå ðà ëèç ìà è èí äè âè äó à -
ëèç ìà" - è â ñò. 2 ïðå äóñ ìàò ðè âà åò, ÷òî "öåëü êàæ äî ãî ãî ñó äà ð ñòâåí -
íî ãî ñî þ çà ñîñ òàâ ëÿ åò îáåñ ïå ÷å íèå åñ òå ñò âåí íûõ è íå îòú åì ëå ìûõ
ïðàâ ÷å ëî âå êà", à â ñò. 16 ïî äû òî æè âà åò îò íî ñè òåëü íî êîí öåï öèè
ïðà âî âî ãî ãî ñó äà ð ñòâà: "Îá ùå ñò âî, â êî òî ðîì íå îáåñ ïå ÷å íî ïðà âî
ïîëü çî âà íèÿ ïðà âà ìè (÷å ëî âå êà è ãðàæ äà íè íà) è íå ïðî âå äå íî ðàç äå -
ëå íèå âëàñ òåé, íå èìå åò êîíñ òè òó öèè".

- Ôè ëî ñî ôñ êèé ïðèí öèï åñ òå ñò âåí íûõ ïðàâ è ñâî áîä ÷å ëî âå êà îç íà -
÷à åò íå òîëü êî òî, ÷òî ïðè ðîæ äå íèè êàæ äûé èí äè âè äó óì ïî ëó ÷à åò
ïðà âà è ñâî áî äû, íî è òî, ÷òî ñêîëü êî ñó ùå ñò âó åò ÷å ëî âåê, ñòîëü êî
ñó ùå ñò âó þò åãî ïðà âà è ñâî áî äû. Ïðà âà è ñâî áî äû, ñâîé ñòâåí íûå
ïðè ðî äå ÷å ëî âå êà, ÿâ ëÿ þò ñÿ íå îòú åì ëå ìû ìè, ñ îä íîé ñòî ðî íû, äëÿ
ãî ñó äà ð ñòâà, à ñ äðó ãîé ñòî ðî íû, äëÿ èõ íî ñè òå ëÿ - ÷å ëî âå êà. Ýòî îç -
íà ÷à åò, ÷òî ãî ñó äà ð ñòâî îã ðà íè ÷å íî èìåí íî òåì, ÷òî ÿâ ëÿ åò ñÿ åñ òå -
ñò âåí íûì äëÿ ïðà âà - ÷å ëî âå êîì, ñóáú åêò ïðà âî âîé ñèñ òå ìû ÿâ ëÿ -
ÿñü âû ðà çè òå ëåì ýòîé ñèñ òå ìû, ýòî îñ íî âû âà åò ñÿ è íà ïî ëî æå íèè
÷å ëî âå êà, íà òå æå ýëå ìåí òû "omni et soli".

Çà êî íî äà òåëü ñòâî Ðåñ ïóá ëè êè Ìîë äî âà ñî äåð æèò ðÿä ïî ëî æå íèé, êî -
òî ðûå ïðî âî çã ëà øà þò Ðåñ ïóá ëè êó Ìîë äî âà êàê ïðà âî âîå ãî ñó äà ð ñòâî,
ïðåò âî ðÿÿ åãî òðå áî âà íèÿ â æèçíü. Òàê, â ïðå àì áó ëå Êîíñ òè òó öèè Ðåñ -
ïóá ëè êè Ìîë äî âà (ÌÎ ¹1/1, 1994ã.) ñî äåð æèò ñÿ ïî ëî æå íèå: "Ïðèç íà -
âàÿ ïðà âî âîå ãî ñó äà ð ñòâî, ãðàæ äà íñ êèé ìèð, äå ìîê ðà òèþ, äîñ òî è í -
ñòâî ÷å ëî âå êà, åãî ïðà âà è ñâî áî äû, ñâî áîä íîå ðàç âè òèå ÷å ëî âå ÷åñ êîé
ëè÷ íîñ òè, ñïðà âåä ëè âîñòü è ïî ëè òè ÷åñ êèé ïëþ ðà ëèçì âûñ øè ìè öåí -
íîñ òÿ ìè".

Â ñòàòüå 1 Êîíñ òè òó öèÿ çàê ðåï ëÿ åò, ÷òî Ðåñ ïóá ëè êà Ìîë äî âà - äå ìîê -
ðà òè ÷åñ êîå ïðà âî âîå ãî ñó äà ð ñòâî, â êî òî ðîì äîñ òî è í ñòâî ÷å ëî âå êà, åãî
ïðà âà è ñâî áî äû, ñâî áîä íîå ðàç âè òèå ÷å ëî âå ÷åñ êîé ëè÷ íîñ òè, ñïðà âåä -
ëè âîñòü è ïî ëè òè ÷åñ êèé ïëþ ðà ëèçì ÿâ ëÿ þò ñÿ âûñ øè ìè öåí íîñ òÿ ìè è
ãà ðàí òè ðó þò ñÿ.

À ñòàòüÿ 7 óñ òà íàâ ëè âà åò, ÷òî Êîíñ òè òó öèÿ Ðåñ ïóá ëè êè Ìîë äî âà ÿâ ëÿ -
åò ñÿ åå Âûñ øèì Çà êî íîì. Íè îäèí çà êîí èëè èíîé ïðà âî âîé àêò, ïðî -
òè âî ðå ÷à ùèå ïî ëî æå íè ÿì Êîíñ òè òó öèè, íå èìå þò þðè äè ÷åñ êîé ñè ëû. 

Ïîñ òà íîâ ëå íè åì ¹ 28 îò 5 ìàð òà 2013 ãî äà Ïàð ëà ìåíò âû ðà çèë âî òóì
íå äî âå ðèÿ Ïðà âè òåëü ñòâó Ðåñ ïóá ëè êè Ìîë äî âà, ðó êî âî äè ìî ìó Ïðåìü -
åð-ìè íè ñò ðîì Âëà äè ìè ðîì Ôè ëàò. Íå äî âå ðèå ê Ïðà âè òåëü ñòâó âû ðà -
æå íî, ãëàâ íûì îá ðà çîì, íà îñ íî âà íèè ïî äîç ðå íèé â êîð ðóï öèè, ïðå -
âû øå íèè ñëó æåá íûõ ïîë íî ìî ÷èé è çëî ó ïîò ðåá ëå íèè âëàñòüþ.

Ïðåìü åð-ìè íèñòð Âëà äè ìèð Ôè ëàò ïðåäñ òà âèë 8 ìàð òà 2013 ãî äà Ïðå -
çè äåí òó Ðåñ ïóá ëè êè Ìîë äî âà îòñ òàâ êó Ïðà âè òåëü ñòâà. Â òîò æå äåíü
Ïðå çè äåíò ïîä ïè ñàë Óêàç ¹ 534-VII, êî òî ðûì ïðè íÿë îòñ òàâ êó Ïðà âè -
òåëü ñòâà. Òåì æå óêà çîì ãëà âà ãî ñó äà ð ñòâà ïîñ òà íî âèë, ÷òî äî ïðè íå -
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ñå íèÿ ïðè ñÿ ãè ÷ëå íà ìè íî âî ãî Ïðà âè òåëü ñòâà îòï ðàâ ëåí íîå â îòñ òàâ -
êó Ïðà âè òåëü ñòâî áó äåò èñ ïîë íÿòü òîëü êî ôóíê öèè óï ðàâ ëå íèÿ îá -
ùå ñò âåí íû ìè äå ëà ìè. 

Îä íà êî Óêà çîì ¹ 584-VII îò 10 àï ðå ëÿ 2013 ãî äà Ïðå çè äåíò Ðåñ ïóá ëè -
êè Ìîë äî âà óò âåð äèë Âëà äè ìè ðà Ôè ëàò êàí äè äà òîì íà äîëæ íîñòü
Ïðåìü åð-ìè íè ñò ðà è ïî ðó ÷èë åìó ïîä ãî òîâ èòü ïðîã ðàì ìó äå ÿ òåëü íîñ -
òè Ïðà âè òåëü ñòâà, ñôîð ìè ðî âà òü åãî ñîñ òà â è ïðåäñ òà âèòü Ïàð ëà ìåí -
òó íà ðàñ ñìîò ðå íèå. Áûë ñîç äàí ñòðàí íûé ïðå öå äåíò, êîã äà íà êà çàí -
íî ìó Ïàð ëà ìåí òîì â ñâÿ çè ñ ïî äîç ðå íè ÿ ìè â êîð ðóï öèè Ïðåìü å ð-
ìèíèñòðó ïðåä ëî æå íî âíîâü çà íÿòü äîëæ íîñòü Ïðåìü å ðà.

Îá ðà ùå íèå â Êîíñ òè òó öè îí íûé Ñóä áû ëî ïðåäñ òàâ ëå íî ïàð ëà ìå í ò-
ñêîé ôðàê öè åé Ëè áå ðàëü íîé ïàð òèè. Äå ïó òà òû ïðî ñè ëè ðàçú ÿñ íèòü,
âïðà âå ëè Ïðåìü åð-ìè íèñòð Ïðà âè òåëü ñòâà, ñëî æèâ øèé ïîë íî ìî ÷èÿ
âñëå ä ñòâèå âû ðà æå íèÿ Ïàð ëà ìåí òîì âî òó ìà íå äî âå ðèÿ â ñâÿ çè ñ îá âè -
íå íè ÿ ìè â êîð ðóï öèè, ïðå âû øå íèè ñëó æåá íûõ ïîë íî ìî ÷èé è çëî ó -
ïîò ðåá ëå íèè âëàñòüþ, èñ ïîë íÿòü â äàëü íåé øåì äîëæ íî ñò íûå îáÿ çàí -
íîñ òè äî ïðè íå ñå íèÿ ïðè ñÿ ãè ÷ëå íà ìè íî âî ãî Ïðà âè òåëü ñòâà èëè Ïðå -
çè äåíò Ðåñ ïóá ëè êè Ìîë äî âà îáÿ çàí óêà çîì íàç íà ÷èòü âðå ìåí íî èñ ïîë -
íÿ þ ùå ãî îáÿ çàí íîñ òè Ïðåìü åð-ìè íè ñò ðà èç ÷èñ ëà ÷ëå íîâ óøåä øå ãî â
îòñ òàâ êó Ïðà âè òåëü ñòâà. Òàê æå îíè ïðî ñè ëè ðàçú ÿñ íèòü, ìî æåò ëè
áûòü íàç íà ÷åí âíîâü íà òîé æå äîëæ íîñ òè íà êà çàí íûé çà êîð ðóï öèþ
÷è íîâ íèê.

Â ïðè íÿ òîì ïîñ òà íîâ ëå íèè Êîíñ òè òó öè îí íûé Ñóä îò ìå òèë, ÷òî ïðî âî -
çã ëà øåí íûé â ïðå àì áó ëå Êîí âåí öèè ïðèí öèï ïðà âî âî ãî ãî ñó äà ð ñòâà
ÿâ ëÿ åò ñÿ "ýëå ìåí òîì îá ùå ãî äó õîâ íî ãî íàñ ëå äèÿ ãî ñó äàðñòâ-÷ëå íîâ
Ñî âå òà Åâ ðî ïû" è îò íî ñèò ñÿ ê Êîí âåí öèè â öå ëîì. Ýòîò ïðèí öèï ïðà -
âî âî ãî ãî ñó äà ð ñòâà çàê ðå ïèë, â ÷àñò íîñ òè, óñ òà íîâ ëåí íîå ñó äîì òðå áî -
âà íèå çà ùè òû îò ïðî èç âîëü íî ãî âìå øà òåëü ñòâà ïóá ëè÷ íûõ âëàñ òåé.
Ïðèí öèï "ïðà âî âî ãî ãî ñó äà ð ñòâà" çàê ðåï ëåí òàê æå ðÿ äîì ìåæ äó íà -
ðîä íûõ àê òîâ î ïðà âàõ ÷å ëî âå êà è äðó ãè ìè àê òà ìè, êî òî ðûå óñ òà íàâ -
ëè âà þò ñî îò âå ò ñòâó þ ùèå ñòàí äàð òû â ýòîé îá ëàñ òè. Òàê, öåí íîñ òè
ïðà âî âî ãî ãî ñó äà ð ñòâà ïðî âî çã ëà øå íû â Ïðå àì áó ëå Âñå îá ùåé äåê ëà -
ðà öèè ïðàâ ÷å ëî âå êà. Ðå çî ëþ öèÿ Êî ìèñ ñèè ÎÎÍ ïî ïðà âàì ÷å ëî âå êà
¹32/2005 î äå ìîê ðà òèè è ïðà âî âîì ãî ñó äà ð ñòâå ðàñ ñìàò ðè âà åò ýëå -
ìåí òû ðàç äå ëå íèÿ âëàñ òåé, âåð õî âå í ñòâà çà êî íà è ðà âå í ñòâà âñåõ ïå -
ðåä çà êî íîì. Ñîã ëàñ íî äàí íî ìó äî êó ìåí òó inter alia:

- Íà ïî ìè íà åò, ÷òî äëÿ çà êîí íî ãî è ýô ôåê òèâ íî ãî ïðà âè òåëü ñòâà âçà è -
ìî çà âè ñè ìîñòü ìåæ äó äåéñòâè òåëü íîé äå ìîê ðà òè åé, îò âå ò ñòâåí íû ìè
è ñèëü íû ìè îð ãà íà ìè è ðå àëü íî ñó ùå ñò âó þ ùèì ïðà âî âûì ãî ñó äà ð -
ñòâîì ÿâ ëÿ åò ñÿ ñó ùå ñò âåí íîé. 

- Íà ïî ìè íà åò, ÷òî äå ìîê ðà òè çà öèÿ ìî æåò áûòü õðóï êèì ïðî öåñ ñîì è
äëÿ ñòà áèëü íîñ òè äå ìîê ðà òè ÷åñ êî ãî îá ùå ñò âà ïðà âî âîå ãî ñó äà ð ñòâî
è óâà æå íèå ïðàâ ÷å ëî âå êà ÿâ ëÿ þò ñÿ ñó ùå ñò âåí íû ìè.

- Íà ïî ìè íà åò, ÷òî ãî ñó äà ð ñòâà ÿâ ëÿ þò ñÿ ãà ðàí òà ìè äå ìîê ðà òèè, ïðàâ 93
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94 ÷å ëî âå êà è ïðà âî âî ãî ãî ñó äà ð ñòâà è íå ñóò îò âå ò ñòâåí íîñòü çà îñó -
ùå ñ òâëå íèå èõ â ïîë íîé ìå ðå. 

- Ïðè çû âà åò ãî ñó äà ð ñòâà-÷ëå íû ïðåäï ðè íÿòü ïîñ òî ÿí íûå óñè ëèÿ äëÿ
óê ðåï ëå íèÿ ïðà âî âî ãî ãî ñó äà ð ñòâà è ïðîä âè æå íèÿ äå ìîê ðà òèè ÷å ðåç:
ãà ðàí òè ðî âà íèå òî ãî, ÷òî íè îäèí îð ãàí, íè îä íî ïóá ëè÷ íîå èëè ÷àñò -
íîå ëè öî íå áó äåò ñòà âèòü ñå áÿ ïðå âû øå çà êî íà, îáåñ ïå ÷è âàÿ, ÷òî:
âñå äîëæ íî ñò íûå ëè öà, âíå çà âè ñè ìîñ òè îò ñâî åé ïî çè öèè, íå çà ìåä -
ëè òåëü íî è â ïîë íîé ìå ðå áó äóò ïðèâ ëå êàòü ñÿ ê îò âå ò ñòâåí íîñ òè çà
ëþ áîå ñî âåð øà å ìîå èìè íà ðó øå íèå çà êî íà; ñòðà òå ãèè è âñå îáú åì -
ëþ ùèå àí òè êîð ðóï öè îí íûå ìå ðû áó äóò ðàç âè âàòü ñÿ è ïðè ìå íÿòü ñÿ
àäåê âàò íûì îá ðà çîì, ÷òî áû ñîõ ðà íèòü íå çà âè ñè ìîñòü è áåñï ðè -
ñò ðà ñò íîñòü ñó äåá íîé ñèñ òå ìû, à òàê æå îáåñ ïå ÷èòü ïðèâ ëå ÷å íèå ê
îò âå ò ñòâåí íîñ òè ÷ëå íîâ ñó äåá íîé, çà êî íî äà òåëü íîé è èñ ïîë íè òåëü -
íîé ñèñ òåì.

Êîí öåï öèÿ "ïðà âî âî ãî ãî ñó äà ð ñòâà" âìåñ òå ñ äå ìîê ðà òè åé è ïðà âà ìè
÷å ëî âå êà, çàê ðåï ëåí íûìè òàê æå è â ïðå àì áó ëå Åâ ðî ïåéñ êîé êîí âåí -
öèè ïî ïðà âàì ÷å ëî âå êà, ïðåäñ òàâ ëÿ þò ñî áîé òðè îñ íî âû Ñî âå òà Åâ -
ðî ïû, ìåæ äó íà ðîä íîé îð ãà íè çà öèè, ÷ëå íîì êî òî ðîé ÿâ ëÿ åò ñÿ è Ðåñ -
ïóá ëè êà Ìîë äî âà.

Îð ãà íè çà öèÿ ïî áå çî ïàñ íîñ òè è ñîò ðóä íè ÷å ñò âó â Åâ ðî ïå (ÎÁ ÑÅ) è ãî -
ñó äà ð ñòâà-÷ëå íû âçÿ ëè íà ñå áÿ îáÿ çà òåëü ñòâà, ñâÿ çàí íûå ñ ïðèí öè ïà -
ìè ïðà âî âî ãî ãî ñó äà ð ñòâà, äå ìîê ðà òèè è ïðàâ ÷å ëî âå êà. Òàê, Ðå øå íèå
Ñî âå òà ìè íè ñò ðîâ ÎÁ ÑÅ ¹7/08 î êîí ñî ëè äà öèè ïðà âî âî ãî ãî ñó äà ð -
ñòâà íà ïðîñò ðà í ñòâå ÎÁ ÑÅ ïðè çû âà åò ãî ñó äà ð ñòâ-ó÷àñò íè êîâ ÎÁ ÑÅ
âû ïîë íÿòü âçÿ òûå íà ñå áÿ îáÿ çà òåëü ñòâà ïî ñîá ëþ äå íèþ ïðà âî âî ãî ãî -
ñó äà ð ñòâà êàê íà ìåæ äó íà ðîä íîì, òàê è íà íà öè î íàëü íîì óðîâ íå,
âêëþ ÷àÿ âñå àñ ïåê òû, ñâÿ çàí íûå ñ çà êî íî äà òåëü ñòâîì, óï ðàâ ëå íè åì è
ïðà âî ñó äè åì. Òàê æå ýòîò äî êó ìåíò ïðè çû âà åò ãî ñó äà ð ñòâà óê ðåï ëÿòü
ñâîè óñè ëèÿ â öå ëÿõ ïî âû øå íèÿ îò âå ò ñòâåí íîñ òè ãî ñó äà ð ñòâåí íûõ îð -
ãà íîâ è îôè öè àëü íûõ ëèö, óâà æå íèÿ ïðà âî âî ãî ãî ñó äà ð ñòâà â ïóá ëè÷ -
íîì óï ðàâ ëå íèè, à òàê æå ðî ëè êîíñ òè òó öè îí íûõ ñó äîâ â îáåñ ïå ÷å íèè
ñîá ëþ äå íèÿ ïðèí öè ïîâ ïðà âî âî ãî ãî ñó äà ð ñòâà, äå ìîê ðà òèè è ïðàâ ÷å -
ëî âå êà âñå ìè ãî ñó äà ð ñòâåí íû ìè îð ãà íà ìè.

Â Åâ ðî ïåéñ êîì Ñî þ çå êîí öåï öèÿ  ïðà âî âî ãî ãî ñó äà ð ñòâà çàê ðåï ëå íà
â ïðå àì áó ëå è â ñò.2 Äî ãî âî ðà î Åâ ðî ïåéñ êîì ñî þ çå, ñîã ëàñ íî êî òî -
ðîé: "Â îñ íî âå Ñî þ çà ëå æàò öåí íîñ òè óâà æå íèÿ ÷å ëî âå ÷åñ êî ãî äîñ òî -
è í ñòâà, ñâî áî äû, äå ìîê ðà òèè, ðà âå í ñòâà, ïðà âî âî ãî ãî ñó äà ð ñòâà è ñîá -
ëþ äå íèÿ ïðàâ ÷å ëî âå êà". Òàê æå ýòîò ïðèí öèï ëå æèò â îñ íî âå âíåø -
íåé äå ÿ òåëü íîñ òè Åâ ðî ïåéñ êî ãî ñî þ çà è çàê ðåï ëåí â ïðå àì áó ëå Õàð -
òèè Åâ ðî ïåéñ êî ãî ñî þ çà îá îñ íîâ íûõ ïðà âàõ.

Õî òÿ Ðåñ ïóá ëè êà Ìîë äî âà íå ÿâ ëÿ åò ñÿ ÷ëå íîì Åâ ðî ïåéñ êî ãî ñî þ çà, åâ -
ðî ïåéñ êàÿ èí òåã ðà öèÿ áû ëà ïðî âî çã ëà øå íà â Ïðîã ðàì ìå äå ÿ òåëü íîñ òè
Ïðà âè òåëü ñòâà "Åâ ðî ïåéñ êàÿ èí òåã ðà öèÿ: ñâî áî äà, äå ìîê ðà òèÿ, áëà ãî -
ñîñ òî ÿ íèå, 2011-2014" â êà ÷å ñò âå íà öè î íàëü íî ãî ïðè î ðè òå òà, òà êèì îá -Â
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ðà çîì, Ðåñ ïóá ëè êà Ìîë äî âà äîëæ íà ñëå äî âàòü îñ íîâ íûì ïðèí öè ïàì è
öåí íîñ òÿì Åâ ðî ïåéñ êî ãî Ñî þ çà.

Ïðèí öè ïû ïðà âî âî ãî ãî ñó äà ð ñòâà ïðåä ïî ëà ãà þò îáåñ ïå ÷å íèå çà êîí -
íîñ òè, ïðà âî âîé îï ðå äå ëåí íîñ òè, çàï ðåò ïðî èç âî ëà, ñâî áîä íûé äîñ òóï
ê ïðà âî ñó äèþ â íå çà âè ñè ìûõ è áåñï ðè ñò ðà ñò íûõ ñó äåá íûõ èíñ òàí öè -
ÿõ, âêëþ ÷àÿ ñó äåá íûé êîíò ðîëü àä ìè íè ñò ðà òèâ íûõ àê òîâ, ñîá ëþ äå íèå
ïðàâ ÷å ëî âå êà, îò ñó ò ñòâèå äèñê ðè ìè íà öèè è ðà âå í ñòâî âñåõ ïå ðåä çà -
êî íîì.

Êîíñ òè òó öè îí íûé Ñóä â ñâî åì ïîñòàíîâëå íèè îò ìå òèë, ÷òî áîðü áà ñ
êîð ðóï öè åé çà ÿâ ëå íà êàê íà öè î íàëü íàÿ çà äà ÷à ðàç ëè÷ íû ìè ìåæ äó íà -
ðîä íû ìè îáÿ çà òåëü ñòâà ìè è íà öè î íàëü íû ìè äî êó ìåí òà ìè, òà êèìè, êàê
Íà öè î íàëü íàÿ àí òè êîð ðóï öè îí íàÿ ñòðà òå ãèÿ íà 2011-2015 ãî äû (óò âå -
ðæ äåí íàÿ Ïîñ òà íîâ ëå íè åì Ïàð ëà ìåí òà ¹ 154/2011) è Ïëàí äåéñòâèé
ïî åå âíåä ðå íèþ íà 2012-2013 ãî äû (óò âå ðæ äåí íûé Ïîñ òà íîâ ëå íè åì
Ïàð ëà ìåí òà 12/2012), Ñòðà òå ãèÿ ðå ôîð ìè ðî âà íèÿ ñôå ðû ïðà âî ñó äèÿ
íà 2011-2016 ãî äû (óò âå ðæ äåí íàÿ Çà êî íîì ¹ 231/2011) è Ïëàí
äåéñòâèé ïî åå âíåä ðå íèþ (óò âå ðæ äåí íûé Ïîñ òà íîâ ëå íè åì Ïàð ëà ìåí -
òà ¹ 6/2012), Çà êîí ¹ 90/2008 î ïðå äóï ðåæ äå íèè è áîðü áå ñ êîð ðóï -
öè åé, Ñòðà òå ãèÿ îá èíñ òè òó öè î íàëü íîé êîí ñî ëè äà öèè Íà öè î íàëü íî ãî
öåíò ðà ïî áîðü áå ñ êîð ðóï öè åé (óò âå ðæ äåí íàÿ Ïîñ òà íîâ ëå íè åì Ïàð -
ëà ìåí òà ¹ 232/2012).

Êîíñ òè òó öè îí íûé Ñóä óêà çàë íà òî, ÷òî êîð ðóï öèÿ ïîä ðû âà åò äå ìîê -
ðà òèþ è ïðà âî âîå ãî ñó äà ð ñòâî, ïðè âî äèò ê íà ðó øå íèþ ïðàâ ÷å ëî âå êà,
ðàç ðó øà åò ýêî íî ìè êó è óõóä øà åò êà ÷å ñò âî æèç íè. Ñëå äî âà òåëü íî,
áîðü áà ñ êîð ðóï öè åé ÿâ ëÿ åò ñÿ íå îòú åì ëå ìîé ÷àñòüþ ïðà âî âî ãî ãî ñó -
äà ð ñòâà.

Äî âå ðèå ê ãî ñó äà ð ñòâåí íûì îð ãà íàì, ê ïî ëè òè ÷åñ êèì è ïóá ëè÷ íûì ëè -
öàì ñâÿ çà íî ñ îæè äà íè ÿ ìè ãðàæ äàí, ñ òåì, ÷òî ýòè ëè öà è îð ãà íû áó -
äóò äåéñòâî âàòü â èõ èí òå ðå ñàõ. Äî âå ðèå ê ãî ñó äà ð ñòâåí íûì îð ãà íàì
ÿâ ëÿ åò ñÿ ÷àñòüþ "ñî öè àëü íî ãî êà ïè òà ëà" íà ðÿ äó ñ îá ùèì äî âå ðè åì (ê
ëþ äÿì) è ñåòüþ ðàç ëè÷ íûõ àñ ñî öè à öèé ëþ äåé. Îáú å äè íè òåëü íûé ýëå -
ìåíò, íà çû âà å ìûé "äî âå ðèå ê ãî ñó äà ð ñòâåí íûì îð ãà íàì", ñïî ñî á ñòâó -
åò áîëü øå ìó ó÷àñ òèþ ãðàæ äàí â ñôå ðå îá ùå ñò âåí íîé æèç íè. Óðî âåíü
äî âå ðèÿ îá ùå ñò âà ê ãî ñó äà ð ñòâåí íûì îð ãà íàì âëè ÿ åò òàê æå íà ýêî íî -
ìè ÷åñ êîå ðàç âè òèå îá ùå ñò âà. Óê ðåï ëå íèå äî âå ðèÿ ê Ïàð ëà ìåí òó, Ïðå -
çè äåí òó è Ïðà âè òåëü ñòâó, êàê ê îñ íîâ íûì ãî ñó äà ð ñòâåí íûì îð ãà íàì,
ñèì âî ëè çè ðó þ ùèì äå ìîê ðà òèþ, ïðÿ ìî âçà è ìîñ âÿ çà íî ñ ýô ôåê òèâ íîé
ðå à ëè çà öè åé ïðèí öè ïà ïðà âî âî ãî ãî ñó äà ð ñòâà.

Â ñî îò âå ò ñòâèè ñ îñ íî âî ïî ëà ãà þ ùèì ïðèí öè ïîì ïðà âî âî ãî ãî ñó äà ð ñòâà
ëè öà, çà íè ìà þ ùèå ðó êî âî äÿ ùèå äîëæ íîñ òè, äîëæ íû äî êà çàòü, ÷òî îò -
âå ÷à þò âû ñî êèì ìî ðàëü íûì òðå áî âà íè ÿì. Áî ëåå òî ãî, â ñëó ÷àå, åñ ëè
îá íà ðó æè âà åò ñÿ, ÷òî ýòî óñ ëî âèå íå âû ïîë íÿ åò ñÿ, èã íî ðè ðî âà íèå ýòî -
ãî ôàê òà è íàç íà ÷å íèå/îñ òàâ ëå íèå íà ðó êî âî äÿ ùåé äîëæ íîñ òè ëèöà,
áå çóï ðå÷ íîñòü êî òî ðîãî âû çû âà åò ñîì íå íèå, îç íà ÷à åò ïðå íåá ðå æå íèå
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ïðèí öè ïà ìè ïðà âî âî ãî ãî ñó äà ð ñòâà. Âåäü ïðà âî âîå ãî ñó äà ð ñòâî ÿâ ëÿ åò -
ñÿ êîíñ òè òó öè îí íîé öåí íîñòüþ, è îõ ðà íÿòü åå ñëå äó åò â ïîë íîé ìå ðå.

Â ýòîì æå êîí òå êñ òå ñò. 56 Êîíñ òè òó öèè ïðå äóñ ìàò ðè âà åò, ÷òî "ãðàæ -
äà íå, êî òî ðûì äî âå ðå íû ãî ñó äà ð ñòâåí íûå äîëæ íîñ òè, […] íå ñóò îò-
 âå ò ñòâåí íîñòü çà ÷åñò íîå èñ ïîë íå íèå ñâî èõ îáÿ çàí íîñ òåé […]". Òà êèì
îá ðà çîì, îò âå ò ñòâåí íîñòü ÿâ ëÿ åò ñÿ öåí íîñòüþ, êî òî ðàÿ çàê ðåï ëå íà â
Êîíñ òè òó öèè. Êîíñ òè òó öè îí íûé Ñóä ïîä ÷å ðê íóë, ÷òî â îñ íî âå ïî ëè òè -
÷åñ êîé îò âå ò ñòâåí íîñ òè ëå æèò êîí öåï öèÿ ïðà âî âî ãî è äå ìîê ðà òè ÷åñ -
êî ãî ãî ñó äà ð ñòâà, è ýòà îò âå ò ñòâåí íîñòü îò íî ñèò ñÿ ê ëè öàì, îá ëà äà þ -
ùèì ïî ëè òè ÷åñ êèì ìàí äà òîì. Ïðå çó ìï öèÿ íå âè íîâ íîñ òè, ïðå äóñ ìîò -
ðåí íàÿ â ñò. 21 Êîíñ òè òó öèè êàê ïðèí öèï óãî ëîâ íî ãî ñó äîï ðî èç âî ä -
ñòâà, íå ïðè ìå íè ìà ê ïî ëè òè ÷åñ êîé îò âå ò ñòâåí íîñ òè.

Â ïîñ òà íîâ ëå íèè ïîä ÷åð êè âà åò ñÿ, ÷òî Êîíñ òè òó öè îí íûé Ñóä èñ õî äèò
èç ïðèí öè ïà, ÷òî ëþ áîé ïî ëè òè ÷åñ êèé ìàí äàò äîë æåí îñ íî âû âàòü ñÿ íà
äî âå ðèè ãðàæ äàí è èõ ïðåäñ òà âè òå ëåé. Ïðè ïîä ëèí íîé äå ìîê ðà òèè ÿâ -
ëÿ åò ñÿ íîð ìîé, ÷òî áû ëè öà, êî òî ðûå óò ðà òè ëè äî âå ðèå îá ùå ñò âà, íå -
ìåä ëåí íî ïî äà ëè â îòñ òàâ êó, íå îæè äàÿ, ÷òî áû èõ ñíÿ ëè ñ äîëæ íîñ òè.

Â ýòîì ñìûñ ëå Êîíñ òè òó öè îí íûé Ñóä îò ìå òèë mutatis mutandis è ðàñ -
ñóæ äàÿ a contrario, ÷òî ñëó ÷àè, êîã äà ëè öà, îòñòðà íåí íûå îò âëàñ òè ïî
îñ íî âà íè ÿì, ñâÿ çàí íûì ñ êîð ðóï öè åé, íàç íà ÷à þò ñÿ â êðàò êèå ñðî êè
íà âû ñî êèå ðó êî âî äÿ ùèå äîëæ íîñ òè â ãî ñó äà ð ñòâå, áåç ïðè âå äå íèÿ äî -
êà çà òåëüñòâ â ïîëü çó íå î áîñ íî âàí íîñ òè îá âè íå íèé, ïðè âåä øèõ ê îò-
ñ òàâ êå, ÿâ ëÿ þò ñÿ íå òîëü êî äîñ òîé íû ìè ïî ðè öà íèÿ, íî è íåï ðè åì ëå -
ìû ìè. Â ýòîì êîí òå êñ òå íàç íà ÷å íèå íà ðó êî âî äÿ ùèå äîëæ íîñ òè ëèö,
â áå çóï ðå÷ íîñ òè êî òî ðûõ ñó ùå ñò âó þò ñîì íå íèÿ èëè êî òî ðûå áû ëè
ñíÿ òû ñ äîëæ íîñ òè ïî îñ íî âà íè ÿì, ñâÿ çàí íûì ñ êîð ðóï öè åé, ïðî òè âî -
ðå ÷èò ïðèí öè ïàì ïðà âî âî ãî ãî ñó äà ð ñòâà.

Ïîñ ëå ïðè íÿ òèÿ ðå çî ëþ öèè î âî òó ìå íå äî âå ðèÿ, ìàí äàò äî âå ðèÿ, ïðå -
äîñ òàâ ëåí íûé Ïàð ëà ìåí òîì, ïðåê ðà ùà åò ñÿ, à èñ ïîë íè òåëü íûé îð ãàí
óõî äèò â îòñ òàâ êó. Èç ýòî ãî ñëå äó åò, ÷òî âî òóì äî âå ðèÿ äëÿ Ïðà âè òåëü -
ñòâà èìå åò íå òîëü êî çíà ÷å íèå îá ëè÷å íèÿ åãî íà ýòîé îñ íî âå èñ ïîë íè -
òåëü íîé âëàñòüþ, íî è ïðåä ïî ëà ãà åò íå îá õî äè ìîñòü èìåòü â òå ÷å íèå
âñå ãî ìàí äà òà ïîä äå ðæ êó ïàð ëà ìå í òñêî ãî áîëü øè í ñòâà, ãî ëî ñà ìè êî -
òî ðî ãî îí áûë ñôîð ìè ðî âàí. Åñ ëè ýòà ïîä äå ðæ êà, à çíà ÷èò è äî âå ðèå,
êî òî ðîå îíà ïðåä ïî ëà ãà åò, áî ëåå íå ñó ùå ñò âó þò, ðå çî ëþ öèÿ î âî òó ìå
íå äî âå ðèÿ, âîç ìîæ íîñòüþ ôîð ìè ðî âà íèÿ íî âî ãî Ïðà âè òåëü ñòâà, ñîç -
äà åò óñ ëî âèÿ äëÿ âîñ ñòà íîâ ëå íèÿ ðàâ íî âå ñèÿ ìåæ äó çà êî íî äà òåëü íîé
è èñ ïîë íè òåëü íîé âëàñ òÿ ìè. Òà êèì îá ðà çîì, ðå çî ëþ öèÿ î âî òó ìå íå -
äî âå ðèÿ ÿâ ëÿ åò ñÿ þðè äè ÷åñ êèì àê òîì, êî òî ðûì Ïàð ëà ìåíò ìî æåò
îòîç âàòü ñâîå äî âå ðèå ê èñ ïîë íè òåëü íî ìó îð ãà íó.

Â ñâå òå èç ëî æåí íî ãî Êîíñ òè òó öè îí íûé Ñóä ïîä ÷å ðê íóë, ÷òî ïðà âî âîå
ãî ñó äà ð ñòâî íå ÿâ ëÿ åò ñÿ ôèê öè åé, èìå þ ùåé òîëü êî äåê ëà ðà òèâ íûé õà -
ðàê òåð. Ñó ùå ñò âî âà íèå ïðà âî âî ãî ãî ñó äà ð ñòâà äîëæ íî ïðî ÿâ ëÿòü ñÿ â
ïðàê òè ÷åñ êèõ äåéñòâè ÿõ. Êîíñ òè òó öè îí íûé Ñóä îò ìå òèë, ÷òî â öå ëÿõ
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ñîá ëþ äå íèÿ êîíñ òè òó öè îí íî ãî ïðèí öè ïà ïðà âî âî ãî ãî ñó äà ð ñòâà è óâà -
æå íèÿ îá ùèõ èí òå ðå ñîâ ãðàæ äàí ñó ùå ñò âåí íî íå îá õî äè ìî, ÷òî áû áû -
ëè ïðåäï ðè íÿ òû áå çîò ëà ãà òåëü íûå ìå ðû ïî îáåñ ïå ÷å íèþ ïðè îñ òà íîâ -
ëå íèÿ ïîë íî ìî ÷èé èëè îòñ òàâ êè ìè íè ñò ðîâ è äðó ãèõ îò âå ò ñòâåí íûõ
äîëæ íî ñò íûõ ëèö, â áå çóï ðå÷ íîñ òè êî òî ðûõ ñó ùå ñò âó þò ðà çóì íûå
ñîì íå íèÿ.

Â îáîñ íî âà íèè ñâî å ãî ïîñ òà íîâ ëå íèÿ Êîíñ òè òó öè îí íûé Ñóä èñ õî äèë
èç òîé ïðå çó ìï öèè, ÷òî, ïðè íÿâ ðå çî ëþ öèþ î âî òó ìå íå äî âå ðèÿ, Ïàð -
ëà ìåíò äåéñòâî âàë ñ âû ñî êîé îò âå ò ñòâåí íîñòüþ, ñâîé ñòâåí íîé âûñ øå -
ìó ïðåäñ òà âè òåëü íî ìó îð ãà íó íà ðî äà.

Âìåñ òå ñ òåì ÿâ ëÿ åò ñÿ óñ òà íîâ ëåí íûì ôàê òîì òî, ÷òî îá âè íå íèÿ â êîð -
ðóï öèè íå ïðè âå ëè íè ê îòñ òàâ êå Ïðåìü åð-ìè íè ñò ðà, íè ê åãî èíè öè -
à òè âå î âðå ìåí íîì ïðè îñ òà íîâ ëå íèè ïîë íî ìî ÷èé/ñíÿ òèè ñ äîëæ íîñ òè
ïî äîç ðå âà å ìûõ â ýòîì ìè íè ñò ðîâ è äðó ãèõ âû ñî êî ïîñ òàâ ëåí íûõ ëèö.
Íàï ðî òèâ, Êîíñ òè òó öè îí íûé Ñóä è âñÿ îá ùå ñò âåí íîñòü ñòà ëè ñâè äå -
òå ëÿ ìè ïî ïû òîê ïðå ïÿ ò ñòâî âà íèÿ äå ÿ òåëü íîñ òè îð ãà íîâ óãî ëîâ íî ãî
ïðåñ ëå äî âà íèÿ, íàï ðè ìåð òðå áî âà íèå îá îòñ òàâ êå äè ðåê òî ðà Íà öè î -
íàëü íî ãî öåíò ðà ïî áîðü áå ñ êîð ðóï öè åé èëè çàï ðå ùå íèå åãî ïðè ñó ò -
ñòâèÿ íà çà ñå äà íè ÿõ Ïðà âè òåëü ñòâà.

Â ñâå òå èç ëî æåí íî ãî Êîíñ òè òó öè îí íûé Ñóä ïîñ ÷è òàë, ÷òî îñ òàâ ëå íèå
â äîëæ íîñ òè Ïðåìü åð-ìè íè ñò ðà, îòï ðàâ ëåí íî ãî â îòñ òàâ êó â ñâÿ çè ñ
ñî âåð øå íè åì äîñ òîé íûõ ïî ðè öà íèÿ äåéñòâèé, ñâè äå òåëü ñòâó åò îá èã -
íî ðè ðî âà íèè ïðèí öè ïîâ ïðà âî âî ãî ãî ñó äà ð ñòâà è ïðèí öè ïà áå çóï ðå÷ -
íîñ òè, ÷òî ñòà âèò ïîä óã ðî çó ñòà áèëü íîñòü äå ìîê ðà òè ÷åñ êèõ èíñ òè òó -
òîâ. Ñóä ïîä ÷å ðê íóë, ÷òî ÿâ ëÿ åò ñÿ íå äî ïóñ òè ìûì ïðå íåá ðå æå íèå è èã -
íî ðè ðî âà íèå ðå øå íèÿ Ïàð ëà ìåí òà, êî òî ðûì âû ðà æà åò ñÿ âî òóì íå äî -
âå ðèÿ Ïðà âè òåëü ñòâó âî ãëà âå ñ Ïðåìü åð-ìè íè ñò ðîì â ñâÿ çè ñ àê òà ìè
êîð ðóï öèè, ïî êðàé íåé ìå ðå äî òåõ ïîð, ïî êà íå äî êà çà íî îá ðàò íîå è
íå ïðè âå äå íû äî êà çà òåëü ñòâà î íå î áîñ íî âàí íîñ òè ïî äîç ðå íèé.

Â ñè ëó èç ëî æåí íî ãî Êîíñ òè òó öè îí íûé Ñóä â êà ÷å ñò âå ïðèí öè ïà ïîâ òî -
ðèë ñóæ äå íèÿ Åâ ðî ïåéñ êîé êî ìèñ ñèè, ñîã ëàñ íî êî òî ðûì äëÿ òî ãî, ÷òî -
áû îá ùå ñò âî äî âå ðÿ ëî Ïðà âè òåëü ñòâó, î÷åíü âàæ íî, ÷òî áû îíî äî âå ðÿ -
ëî ëè öàì, çà íè ìà þ ùèì ðó êî âî äÿ ùèå äîëæ íîñ òè, è îíè äîëæ íû óé òè â
îòñ òàâ êó â ñëó ÷àå âîç íèê íî âå íèÿ ïî äîç ðå íèé â èõ áå çóï ðå÷ íîñ òè.

Êîíñ òè òó öè îí íûé Ñóä îò ìå òèë, ÷òî Ïðåìü åð-ìè íèñòð, äî ïóñ êà þ ùèé
íà õîæ äå íèå â ñîñ òà âå Ïðà âè òåëü ñòâà ìè íè ñò ðîâ, ïî äîç ðå âà å ìûõ â
êîð ðóï öèè, â îò íî øå íèè êî òî ðûõ áû ëè çà âå äå íû óãî ëîâ íûå äå ëà, ïðå -
íåá ðå ãà åò ïðèí öè ïà ìè ïðà âî âî ãî ãî ñó äà ð ñòâà è ïðî ÿâ ëÿ åò î÷å âèä íîå
îò ñó ò ñòâèå áå çóï ðå÷ íîñ òè è, òà êèì îá ðà çîì, ñòà íî âèò ñÿ íå ñîâ ìåñ òè -
ìûì ñ çà íè ìà å ìîé äîëæ íîñòüþ. Èñ ïîë íå íèå äîëæ íîñ òè Ïðåìü åð-ìè -
íè ñò ðà ëè öîì, ðó êî âî äèâ øèì Ïðà âè òåëü ñòâîì, îòñòðà íåí íûìè îò àê òà
ïðàâ ëå íèÿ â ñâÿ çè ñ ïî äîç ðå íè ÿ ìè â àê òàõ êîð ðóï öèè, íà íî ñèò íå ïî-
ï ðà âè ìûé óðîí êîíò ðîëü íîé ôóíê öèè Ïàð ëà ìåí òà â êà ÷å ñò âå âûñ øå -
ãî îð ãà íà ãî ñó äà ð ñòâåí íîé âëàñ òè. 97
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Âìåñ òå ñ òåì, ó÷è òû âàÿ, ÷òî Ïðà âè òåëü ñòâî îáåñ ïå ÷è âà åò ïðî âå äå íèå
âíóò ðåí íåé è âíåø íåé ïî ëè òè êè ãî ñó äà ð ñòâà è îñó ùå ñ òâëÿ åò îá ùåå
ðó êî âî ä ñòâî ïóá ëè÷ íûì óï ðàâ ëå íè åì, âõîæ äå íèå â ñîñ òàâ Ïðà âè òåëü -
ñòâà ëèö, áå çóï ðå÷ íîñòü êî òî ðûõ âû çû âà åò ñåðü åç íûå ñîì íå íèÿ, ïðè -
âî äèò ê óò ðà òå äî âå ðèÿ ê àê òó ïðàâ ëå íèÿ â îá ùåì êàê íà âíóò ðåí íåì,
òàê è íà âíåø íåì óðîâ íå è ïîä ðû âà åò ñïî ñîá íîñòü Ïðà âè òåëü ñòâà îñó -
ùå ñ òâëÿòü àêò ïðàâ ëå íèÿ è âåñ òè äè à ëîã ñ âíåø íè ìè ïàðò íå ðà ìè.

Â çàê ëþ ÷å íèå, Êîíñ òè òó öè îí íûé Ñóä ïîñ ÷è òàë, ÷òî äàëü íåé øåå èñ ïîë -
íå íèå äîëæ íîñ òè Ïðåìü åð-ìè íè ñò ðà ëè öîì, ñëî æèâ øèì ïîë íî ìî ÷èÿ â
ðå çóëü òà òå âû ðà æå íèÿ âî òó ìà íå äî âå ðèÿ â ñâÿ çè ñ àê òà ìè êîð ðóï öèè
â ðàì êàõ Ïðà âè òåëü ñòâà, ïðî òè âî ðå ÷èò ïðèí öè ïó ïðà âî âî ãî ãî ñó äà ð -
ñòâà, çàê ðåï ëåí íî ãî â ñò. 1 ÷. (3) Êîíñ òè òó öèè è â ñòàòüå 101 ÷. (2)
Êîíñ òè òó öèè. Êîíñ òè òó öè îí íûé Ñóä óñ òà íî âèë, ÷òî ñòàòüè Óêà çà Ïðå -
çè äåí òà Ðåñ ïóá ëè êè Ìîë äî âà îò 8 ìàð òà 2013 ãî äà ¹ 534-VII, â ñóù -
íîñ òè, íå ïðî òè âî ðå ÷àò ïî ëî æå íè ÿì ñò. 103 ÷. (2) Êîíñ òè òó öèè. Îä íà -
êî îò ñó ò ñòâèå â Óêà çå îò 8 ìàð òà 2013 ãî äà ¹ 534-VII ïî ëî æå íèé î íàç -
íà ÷å íèè âðå ìåí íî èñ ïîë íÿ þ ùå ãî îáÿ çàí íîñ òè Ïðåìü åð-ìè íè ñò ðà ÿâ -
ëÿ åò ñÿ óïó ùå íè åì. Ñóä êîíñ òà òè ðî âàë, ÷òî ýòî óïó ùå íèå ñòà ëî âîç -
ìîæ íûì, ïîñ êîëü êó ïî ëî æå íèÿ ñò. 103 ÷. (2) Êîíñ òè òó öèè íå áû ëè
ïðè ìå íå íû âî âçà è ìîñ âÿ çè ñ ïî ëî æå íè ÿ ìè ñò. 1 ÷. (3) è 101 ÷. (2) Êîíñ -
òè òó öèè. Ó÷è òû âàÿ, ÷òî Óêàç ¹ 534-VII áûë èç äàí äî ïðè íÿ òèÿ ïîñ òà -
íîâ ëå íèÿ Êîíñ òè òó öè îí íî ãî Ñó äà, êî òî ðûì äà åò ñÿ òîë êî âà íèå êîíñ òè -
òó öè îí íûõ íîðì, Êîíñ òè òó öè îí íûé Ñóä íå ïîñ ÷è òàë íå îá õî äè ìûì
ïðèç íàòü åãî íå äåé ñòâè òåëü íûì íà îñ íî âà íèè óñ òà íîâ ëåí íî ãî óïó ùå -
íèÿ. Òà êèì îá ðà çîì, ÷òî áû èñï ðà âèòü ïî ëî æå íèå, Ïðå çè äåí òó íàä ëå -
æèò íàç íà ÷èòü âðå ìåí íî èñ ïîë íÿ þ ùå ãî îáÿ çàí íîñ òè Ïðåìü åð-ìè íè -
ñò ðà â ñî îò âå ò ñòâèè ñî ñò. 1 ÷. (3), 101 ÷. (2) è 103 ÷. (2) Êîíñ òè òó öèè
è èí òå ðï ðå òà öè åé Êîíñ òè òó öè îí íî ãî Ñó äà. ×òî êà ñà åò ñÿ íàç íà ÷å íèÿ
âðå ìåí íî èñ ïîë íÿ þ ùå ãî îáÿ çàí íîñ òè Ïðåìü åð-ìè íè ñò ðà, Êîíñ òè òó -
öè îí íûé Ñóä îò ìå òèë, ÷òî âðå ìåí íîå èñ ïîë íå íèå îáÿ çàí íîñ òåé ïðåä-
ñ òàâ ëÿ åò ñî áîé ïå ðå õîä íûé ýòàï, íàï ðàâ ëåí íûé íà îáåñ ïå ÷å íèå íåï -
ðå ðûâ íîñ òè äå ÿ òåëü íîñ òè Ïðà âè òåëü ñòâà ïî óï ðàâ ëå íèþ ïóá ëè÷ íû ìè
äå ëà ìè. 

Â ñè ëó èç ëî æåí íî ãî, íà îñ íî âà íèè ñò. 140 Êîíñ òè òó öèè, ñò. 26 Çà êî íà
î Êîíñ òè òó öè îí íîì Ñó äå, ñò. 6, ñò. 61, ñò. 62 ï.à) è ñò. 68 Êî äåê ñà êîíñ -
òè òó öè îí íîé þðèñ äèê öèè, Êîíñ òè òó öè îí íûé Ñóä åäè íîã ëàñ íî ïðèç -
íàë íå êî íñ òè òó öè îí íûì Óêàç Ïðå çè äåí òà Ðåñ ïóá ëè êè Ìîë äî âà îò 10
àï ðå ëÿ 2013 ãî äà ¹ 584-VII îá óò âå ðæ äå íèè êàí äè äà òà íà äîëæ íîñòü
Ïðåìü åð-ìè íè ñò ðà.

Ïî ñìûñ ëó ñò.1 ÷.(3), 101 ÷.(2) è 103 ÷.(2) Êîíñ òè òó öèè Êîíñ òè òó öè îí -
íûé Ñóä óñ òà íî âèë, ÷òî: 

- Ïðåìü åð-ìè íèñòð Ïðà âè òåëü ñòâà, îòï ðàâ ëåí íûé â îòñ òàâ êó ðå çî ëþ -
öè åé î âî òó ìå íå äî âå ðèÿ ïî ïî äîç ðå íèþ â êîð ðóï öèè, íà õî äèò ñÿ â
ïî ëî æå íèè íå âîç ìîæ íîñ òè èñ ïîë íå íèÿ ïîë íî ìî ÷èé; 
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- â ñëó ÷àå îòñ òàâ êè Ïðà âè òåëü ñòâà â ñâÿ çè ñ âî òó ìîì íå äî âå ðèÿ ïî ïî -
äîç ðå íèþ â êîð ðóï öèè, Ïðå çè äåíò Ðåñ ïóá ëè êè Ìîë äî âà èìå åò êîíñ -
òè òó öè îí íóþ îáÿ çàí íîñòü íàç íà ÷èòü âðå ìåí íî èñ ïîë íÿ þ ùå ãî îáÿ -
çàí íîñ òè Ïðåìü åð-ìè íè ñò ðà èç ÷èñ ëà ÷ëå íîâ Ïðà âè òåëü ñòâà, íå
ñêîìï ðî ìå òè ðî âàâ øèõ ñå áÿ.

SUMMARY

The legislation of the Republic of Moldova contains a number of provi-
sions, which declare the Republic of Moldova as a rule of law state. 

By the Decision ¹28 of March 5, 2013 the Parliament expressed non-con-
fidence vote to the Government of the Republic of Moldova, headed by
Vladimir Filat, the Prime Minister. Non-confidence was mainly based on
the suspicion in corruption, abuse of authority. However, by the Decree ¹
584-VII of April 10, 2013 the President of the Republic of Moldova con-
firmed Vladimir Filat as a candidate to the position of the Prime Minister
and assigned him to the organization of the programme of the activity and
formation of the Government. 

The parliamentary faction of Liberal Party applied to the Constitutional
Court and asked the Court to clarify if the Prime Minister who resigned
because of non-confidence vote could continue functioning as a Prime
Minister.

The Constitutional Court held that leaving the Prime Minister, who had
resigned, in power, witnesses ignoring the principles of the rule of law state
and principle of candour, which endangers the stability of the democratic
institutions. The Constitutional Court repeated the judgment of the
European Commission according to which: “if the Government wants the
society to trust it, it shall trust the high position officials and it must resign
if its candour is under the question.”  
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100 THE BULGARIAN CONSTITUTION 
AND THE STANDARDS OF LAWFULNESS 
OF THE ELECTIONS OUTLINED IN THE
VENICE COMMISSION CODE OF GOOD 

PRACTICE IN ELECTORAL MATTERS

BORIS VELCHEV

MemberoftheConstitutionalCourtofBulgaria

The effective Constitution of the Republic of Bulgaria was adopted in 1991
as an essential tool for the creation of the Republic of Bulgaria as a dem-
ocratic State committed to the rule of law. The fundamental principles of
the Constitution proclaim the principle of the people's sovereignty. Article
1 (2) of the Constitution of the Republic of Bulgaria stipulates that the peo-
ple is the sole fountain of State power and exercises this power directly
through the forms of direct democracy, as well as through the bodies pro-
vided for in the Constitution itself. The basic law of the Republic does not
allow any part of the people, political party or any other organisation, insti-
tution of State or particular individual to usurp the exercise of the people's
sovereignty. At the same time, taking into consideration the existence of
different political interests of larger or smaller social groups as a natural
state of every democratic society, the Constitution enshrines the principle
of political pluralism, which precludes the proclamation of any single polit-
ical party or ideology as a party or ideology of the State. The political rep-
resentation of Bulgarian citizens is guaranteed by a plurality of parties, and
the law also admits independent candidates to contest the elections of
President, National Representatives, Members of the European Parliament
and municipal councillors and mayors. For more than twenty years now,
elections in Bulgaria have been conducted in a manner which guarantees
that they are democratic and fair. For years, the OSCE has been monitor-
ing the lawfulness of elections in Bulgaria and it has never found any seri-
ous violations in this respect. 

The foundation of this is laid by the provision of Article 10 of the
Constitution, which stipulates that elections and referendums "shall be
held on the basis of universal, equal and direct suffrage in a secret ballot."
These principles were implemented in the Election Code adopted in 2011,
which codified the rules for election of a head of State, of National
Representatives, of Members of the European Parliament and of mayors
and municipal councillors.B
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In its report adopted in 2010, the Venice Commission commended highly
the enacted Election Code. It is fully consistent with the Code of Good
Practice in Electoral Matters, adopted in 2002.

An analysis of the consistency of the Bulgarian Election Code with the
Code adopted by the Venice Commission would be a rather ambitious task
for a several minutes long presentation. Therefore, I have to focus on a sin-
gle problem and present it to you as an example of the applicability of the
European legal standards in the legislation of the Republic of Bulgaria: dis-
puting the lawfulness of the election results.

The Venice Commission Code expressly provides that the body before
which the election results are appealed must have authority to "annul"
elections where violations have affected the outcome of the elections.
Legislation must make it possible to annul the results for one polling sta-
tion, for one constituency, or the outcome of the entire elections. It is
expressly noted that extremes must be avoided: annulling the outcome of
an entire election, although irregularities affect a small area only, and
refusing to annul, because the area affected is too small. The principle of
whether the distribution of seats is affected should be applied in this case:
the election result is declared legally non-conforming provided that the
violations in the electoral process are of such a nature that, without these
violations, the final result of the elections would have been different from
the declared result.

The Bulgarian Constitution expressly provides for two possibilities which
lie within the powers of the Constitutional Court: to declare unlawfulness
of the elections in toto (Article 66 of the Constitution of the Republic of
Bulgaria) or to pronounce on the disputing of the election of one or more
National Representatives (Item 7 of Article 149 (1) of the Constitution of
the Republic of Bulgaria).

At the legislative level, the constitutional provisions are elaborated by the
Election Code. It provides that the candidates for National Representative
or the parties and coalitions which have nominated them may dispute the
results within seven days after the declaration of the said results before the
authorities which have the right to refer the matter to the Constitutional
Court. According to Article 150 of the Constitution of the Republic of
Bulgaria, in this particular case these are: one-fifth of the National
Representatives, the President, the Council of Ministers, the Supreme
Courts, and the Prosecutor General. For their part, they, too, have a short
time limit to evaluate the reasons of the persons or parties who or which
have disputed the result and, if they agree with these reasons, to submit a
relevant petition to the Constitutional Court. The petition received is con-
sidered according to the procedures provided for in the Constitutional
Court Act. After collecting the requisite evidence, the Court may declare
unlawfulness of the elections in toto or may declare unlawful the election
of one or more National Representatives.
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102 If the elections are declared unlawful in toto, new parliamentary elections
must be conducted within two months. In case the election of one or more
National Representatives is found unlawful, the Court renders judgment
and orders the Central Election Commission to recalculate the results and
to pronounce new persons elected.

That, for example, was the case of Constitutional Court Judgment No. 2 of
2010. By that judgment, the Court held that, owing to violations of the
rules for conduct of elections abroad, three National Representatives had
been elected in non-conformity with the law. By the same judgment, the
Central Election Commission was obligated to recalculate the election
results and to pronounce other persons elected.

Parliamentary elections were held in the Republic of Bulgaria on May 12,
2013. Within the appropriate time limit and following the procedures pro-
vided for in the law, the overall outcome of these elections was disputed
before the Constitutional Court by one of the parties which contested the
elections, and parallel to the overall outcome, individual seats were con-
tested as well. Ultimately, the Constitutional Court instituted three cases
on disputing the election outcome and their examination is forthcoming.

The presentation above invites several key conclusions:

1. The Bulgarian Constitution and our election legislation do not just
require universal, equal and direct suffrage in a secret ballot. The legal
framework furthermore provides adequate guarantees that the violations
of these principles will be sanctioned, by ensuring a possibility for the
candidates themselves or for their parties to refer, albeit indirectly, the
matter to the Constitutional Court.

2. The Constitutional Court has the option not only to declare unlawful the
election of one or more National Representatives but the overall elec-
tion outcome as well. A possibility is available, when there are funda-
mental violations in the electoral process which vitiate the will of the
Bulgarian people to elect its representatives to Parliament, to annul the
elections and to conduct new elections. Where the electoral process has
taken place in breach of fundamental democratic constitutional princi-
ples of election law, which are so grave and endemic that they entirely
discredit the electoral process and vitiate the overall outcome of the
elections, the elections will be repeated.

3. This legislative framework is fully consistent with the Venice
Commission Code of Good Practice in Electoral Matters, adopted in
2002.
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ÐÅ ÇÞ ÌÅ

Ñòàòüÿ 10 Êîíñ òè òó öèè Ðåñ ïóá ëè êè Áîë ãà ðèÿ ïðå äóñ ìàò ðè âà åò, ÷òî
âû áî ðû è ðå ôå ðåí äó ìû "ïðî âî äÿò ñÿ íà îñ íî âå âñå îá ùå ãî, ðàâ íî ãî è
ïðÿ ìî ãî èç áè ðà òåëü íî ãî ïðà âà ïðè òàé íîì ãî ëî ñî âà íèè". Â êà ÷å ñò âå
ïðè ìå ðà ïðè ìå íè ìîñ òè åâ ðî ïåéñ êèõ ïðà âî âûõ ñòàí äàð òîâ â çà êî íî äà -
òåëü ñòâå Ðåñ ïóá ëè êè Áîë ãà ðèÿ â äîê ëà äå ðàñ ñìàò ðè âà åò ñÿ âîç ìîæ -
íîñòü îñ ïà ðè âà íèÿ çà êîí íîñ òè ðå çóëü òà òîâ âû áî ðîâ. "Êî äåêñ íàä ëå æà -
ùåé ïðàê òè êè â èç áè ðà òåëü íûõ äå ëàõ", ïðè íÿ òûé Âå íå öè à íñ êîé êî -
ìèñ ñè åé â 2002 ãî äó, ïðÿ ìî ïðå äóñ ìàò ðè âà åò, ÷òî îð ãàí, ïå ðåä êî òî -
ðûì ðå çóëü òà òû âû áî ðîâ ìî ãóò áûòü îá æà ëî âà íû, äîë æåí èìåòü ïðà -
âî "àí íó ëè ðî âàòü" âû áî ðû, êîã äà íà ðó øå íèÿ ïîâ ëè ÿ ëè íà ðå çóëü òà òû
âû áî ðîâ. Êîíñ òè òó öè îí íûé Ñóä Ðåñ ïóá ëè êè Áîë ãà ðèÿ èìå åò âîç ìîæ -
íîñòü íå òîëü êî ïðèç íàòü íå çà êîí íû ìè âû áî ðû îä íî ãî èëè íåñ êîëü -
êèõ íà öè î íàëü íûõ ïðåäñ òà âè òå ëåé, íî è îá ùèé ðå çóëü òàò âû áî ðîâ.

Òà êèì îá ðà çîì, àâ òîð ïðè õî äèò ê âû âî äó, ÷òî ýòà çà êî íî äà òåëü íàÿ áà -
çà ïîë íîñòüþ ñî îò âå ò ñòâó åò Êî äåê ñó Âå íå öè à íñ êîé êî ìèñ ñèè.
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104 ÏÐÈÍ ÖÈÏ ÂÅÐ ÕÎ ÂÅ Í ÑÒÂÀ ÏÐÀ ÂÀ 
ÊÀÊ ÊÐÈ ÒÅ ÐÈÉ ÎÏ ÐÅ ÄÅ ËÅ ÍÈß ÃÐÀ ÍÈÖ 

ÓÑ ÌÎÒ ÐÅ ÍÈß ÇÀ ÊÎ ÍÎ ÄÀ ÒÅ Ëß: 
ÏÐÎ ßÂ ËÅ ÍÈÅ Â ÓÊ ÐÀ È ÍÅ

ÎËÅÃ ÑÅÐ ÃÅÉ ×ÓÊ

ÑóäüÿÊîíñòèòóöèîííîãîÑóäàÓêðàèíû

Â ñî îò âå ò ñòâèè ñ Êîíñ òè òó öè åé Óê ðà è íû â Óê ðà è íå ïðèç íà åò ñÿ è
äåéñòâó åò ïðèí öèï âåð õî âå í ñòâà ïðà âà (÷àñòü ïåð âàÿ ñòàòüè 8). Ðàç âè -
òèå ýòî ãî êîíñ òè òó öè îí íî ãî ïðèí öè ïà îñó ùå ñ òâëÿ åò ñÿ êàê ïîñ ðå ä -
ñòâîì çàê ðåï ëå íèÿ íà êîíñ òè òó öè îí íîì óðîâ íå èíûõ îá ùåï ðè íÿ òûõ
ïðèí öè ïîâ ïðà âà, ïðàâ è ñâî áîä ÷å ëî âå êà, ãà ðàí òèé èõ îáåñ ïå ÷å íèÿ,
ïðåä ïè ñà íèé, àä ðå ñî âàí íûõ îð ãà íàì ãî ñó äà ð ñòâåí íîé âëàñ òè, îð ãà íàì
ìåñò íî ãî ñà ìî óï ðàâ ëå íèÿ, èõ äîëæ íî ñò íûì ëè öàì, çàê ðåï ëå íèÿ èõ
ïîë íî ìî ÷èé, òàê è ïðàê òè êîé èõ ïðè ìå íå íèÿ, â òîì ÷èñ ëå â íîð ìî-
ò âîð ÷åñ êîé è ñó äåá íîé äå ÿ òåëü íîñ òè.

Êîíò ðîëü êîíñ òè òó öè îí íîñ òè ïðà âî âî ãî ðå ãó ëè ðî âà íèÿ, îñó ùå ñ òâëÿ å -
ìî ãî çà êî íî äà òå ëåì, â ñî îò âå ò ñòâèè ñ Êîíñ òè òó öè åé Óê ðà è íû âîç ëî -
æåí íà Êîíñ òè òó öè îí íûé Ñóä Óê ðà è íû, àíà ëèç ðå øå íèé, ïðà âî âûõ
ïî çè öèé êî òî ðî ãî ïîç âî ëÿ åò óâè äåòü ïðå äå ëû óñ ìîò ðå íèÿ çà êî íî äà òå -
ëÿ ïðè îñó ùå ñ òâëå íèè èì ñâî èõ êîíñ òè òó öè îí íûõ ïîë íî ìî ÷èé, â ÷àñò -
íîñ òè íîð ìîò âîð ÷åñ êîé äå ÿ òåëü íîñ òè. Õî òÿ òðå áî âà íèÿ îò íî ñè òåëü íî
òà êèõ ïðå äå ëîâ â Êîíñ òè òó öèè Óê ðà è íû ÷åò êî íå âû ïè ñà íû, èõ îï ðå -
äå ëå íèå âîç ìîæ íî, èñ õî äÿ èç ñìûñ ëà êîíñ òè òó öè îí íûõ ïî ëî æå íèé,
ïðåæ äå âñå ãî - êîíñ òè òó öè îí íûõ ïðèí öè ïîâ. 

Ñëå äó åò îò ìå òèòü, ÷òî óñ ìîò ðå íèå çà êî íî äà òå ëÿ ìî æåò âû ðà æàòü ñÿ
êàê â ïðè íÿ òèè çà êî íà (îñó ùå ñ òâëå íèå ïðà âî âî ãî ðå ãó ëè ðî âà íèÿ îï -
ðå äå ëåí íûõ îò íî øå íèé), òàê è ïó òåì âîç äåð æà íèÿ îò ïðè íÿ òèÿ çà êî -
íà (êâà ëè ôè öè ðî âàí íîå ìîë ÷à íèå çà êî íî äà òå ëÿ), êîã äà çà êî íî äà òåëü
ñ÷è òà åò íå öå ëå ñî îá ðàç íûì óðå ãó ëè ðî âàòü îï ðå äå ëåí íûå âîï ðî ñû.
Âìåñ òå ñ òåì íå îá õî äè ìî ðàç ëè ÷àòü êâà ëè ôè öè ðî âàí íîå ìîë ÷à íèå çà -
êî íî äà òå ëÿ è èñ ïîë íå íèå çà êî íî äà òå ëåì îáÿ çàí íîñ òè âîç äåð æè âàòü ñÿ
îò âìå øà òåëü ñòâà â îï ðå äå ëåí íûå îò íî øå íèÿ, êî òî ðûå â ïðèí öè ïå íå
ïîä ëå æàò çà êî íî äà òåëü íî ìó ðå ãó ëè ðî âà íèþ. 

Ïðåæ äå âñå ãî ýòî âîï ðî ñû, óðå ãó ëè ðî âà íèå êî òî ðûõ âîç ìîæ íî èñê ëþ -
÷è òåëü íî íà êîíñ òè òó öè îí íîì óðîâ íå (íàï ðè ìåð, çàê ðåï ëå íèå, èç ìå -
íå íèå, â òîì ÷èñ ëå ïå ðå ðà ñï ðå äå ëå íèå êîíñ òè òó öè îí íûõ ïîë íî ìî ÷èé
îð ãà íîâ ãî ñó äà ð ñòâåí íîé âëàñ òè; óñ òà íîâ ëå íèå èñê ëþ ÷å íèé èç êîíñ òè -Î
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òó öè îí íî ãî ðå ãó ëè ðî âà íèÿ), à òàêæå âîï ðî ñû, ðå ãó ëè ðî âà íèå êî òî ðûõ
îò íî ñèò ñÿ ê âå äå íèþ äðó ãèõ ñóáú åê òîâ1. Òà êîå óò âå ðæ äå íèå áà çè ðó åò -
ñÿ íà êîíñ òè òó öè îí íîì ïðèí öè ïå ðàç äå ëå íèÿ ãî ñó äà ð ñòâåí íîé âëàñ òè,
ÿâ ëÿ þ ùå ìñÿ âàæ íûì ýëå ìåí òîì ïðî ÿâ ëå íèÿ âåð õî âå í ñòâà ïðà âà, à
òàê æå êîíñ òè òó öè îí íîì òðå áî âà íèè, àä ðå ñî âàí íîì îð ãà íàì ãî ñó äà ð -
ñòâåí íîé âëàñ òè è îð ãà íàì ìåñò íî ãî ñà ìî óï ðàâ ëå íèÿ, èõ äîëæ íî ñò íûì
ëè öàì äåéñòâî âàòü òîëü êî íà îñ íî âà íèè, â ïðå äå ëàõ ïîë íî ìî ÷èé è ñïî -
ñî áîì, êî òî ðûå ïðå äóñ ìîò ðå íû Êîíñ òè òó öè åé è çà êî íà ìè Óê ðà è íû.

Âîï ëî ùå íèå ýòèõ è äðó ãèõ ïðåä ïè ñà íèé Êîíñ òè òó öèè Óê ðà è íû çà âè -
ñèò îò ìíî ãèõ ñîñ òàâ ëÿ þ ùèõ, â ÷àñò íîñ òè îò êà ÷å ñò âà ïðà âî âî ãî ðå ãó -
ëè ðî âà íèÿ îò íî øå íèé, âëè ÿ þ ùèõ íà èõ ðå à ëè çà öèþ. 

Ïðè íè ìàÿ ðå øå íèÿ, Êîíñ òè òó öè îí íûé Ñóä Óê ðà è íû ÷àñ òî îá ðà ùà åò -
ñÿ ê ïðèí öè ïó âåð õî âå í ñòâà ïðà âà, åãî îò äåëü íûì ýëå ìåí òàì, ÷òî äà -
åò îðè åí òè ðû îð ãà íàì ãî ñó äà ð ñòâåí íîé âëàñ òè, îð ãà íàì ìåñò íî ãî ñà -
ìî óï ðàâ ëå íèÿ, èõ äîëæ íî ñò íûì ëè öàì, äðó ãèì ñóáú åê òàì ïðà âî îò íî -
øå íèé â ïî íè ìà íèè è ïðè ìå íå íèè äàí íî ãî ïðèí öè ïà. 

Ïðè ýòîì ñëå äó åò îò ìå òèòü, ÷òî ê âîï ðî ñó ïðè ìå íå íèÿ ïðèí öè ïà âåð -
õî âå í ñòâà ïðà âà, â ÷àñò íîñ òè â âîï ðî ñàõ êîíò ðî ëÿ êîíñ òè òó öè îí íîñ òè
çà êî íîâ, Êîíñ òè òó öè îí íûé Ñóä Óê ðà è íû ïîä õî äèë ïîñ òå ïåí íî. Â ïåð -
âûõ åãî ðå øå íè ÿõ ñî äåð æà ëèñü ëèøü ññûë êè íà òî, ÷òî ïðè ðå øå íèè
ïîñ òàâ ëåí íî ãî â êîíñ òè òó öè îí íîì ïðåäñ òàâ ëå íèè/îá ðà ùå íèè âîï ðî ñà
îí èñ õî äèò èç ïðèí öè ïà âåð õî âå í ñòâà ïðà âà. Íî óæå â 2004 ãî äó â Ðå -
øå íèè ïî äå ëó î íàç íà ÷å íèè ñó äîì áî ëåå ìÿã êî ãî íà êà çà íèÿ2 Êîíñ òè -
òó öè îí íûé Ñóä Óê ðà è íû èç ëî æèë ñîáñòâåí íîå ïî íè ìà íèå ýòî ãî ïðèí -
öè ïà, îò ìå òèâ, â ÷àñò íîñ òè:

"Âåð õî âå í ñòâî ïðà âà - ýòî ãîñ ïî ä ñòâî ïðà âà â îá ùå ñò âå. Âåð õî -
âå í ñòâî ïðà âà òðå áó åò îò ãî ñó äà ð ñòâà åãî âîï ëî ùå íèÿ â ïðà âî-
ò âîð ÷åñ êóþ è ïðà âîï ðè ìå íè òåëü íóþ äå ÿ òåëü íîñòü, â ÷àñò íîñ òè, â
çà êî íû, êî òî ðûå ïî ñâî å ìó ñìûñ ëó äîëæ íû áûòü ïðî íèê íó òû ïðåæ -
äå âñå ãî èäå ÿ ìè ñî öè àëü íîé ñïðà âåä ëè âîñ òè, ñâî áî äû, ðà âå í ñòâà è
ò.ï. Îä íèì èç ïðî ÿâ ëå íèé âåð õî âå í ñòâà ïðà âà ÿâ ëÿ åò ñÿ òî, ÷òî
ïðà âî íå îã ðà íè ÷è âà åò ñÿ ëèøü çà êî íî äà òåëü ñòâîì êàê îä íîé èç åãî
ôîðì, à âêëþ ÷à åò è èíûå ñî öè àëü íûå ðå ãó ëÿ òî ðû, â ÷àñò íîñ òè,
íîð ìû ìî ðà ëè, òðà äè öèè, îáû ÷àè è ò.ï., ëå ãè òè ìè ðî âàí íûå îá-
 ùå ñò âîì è îáóñ ëîâ ëåí íûå èñ òî ðè ÷åñ êè äîñ òèã íó òûì êóëü òóð íûì
óðîâ íåì îá ùå ñò âà. Âñå ýòè ýëå ìåí òû ïðà âà îáú å äè íÿ þò ñÿ êà ÷å ñò -
âîì, îò âå ÷à þ ùèì èäå î ëî ãèè ñïðà âåä ëè âîñ òè, èäåå ïðà âà, ÷òî â
çíà ÷è òåëü íîé ìå ðå ïî ëó ÷è ëî îò ðà æå íèå â Êîíñ òè òó öèè.
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1 См., например, подпункт 4.3 пункта 4 мотивировочной части Решения Конституционного Суда
Украины от 23 мая 2001 года № 6-рп/2001 (дело о конституционности статьи 2483 ГПК Украины).

2  Решение Конституционного Суда Украины от 2 ноября 2004 года № 15-рп/2004 по делу о назначе-
нии судом более мягкого наказания.



106 Òà êîå ïî íè ìà íèå ïðà âà íå äà åò îñ íî âà íèé äëÿ åãî îòîæ äå ñ òâëå íèÿ
ñ çà êî íîì, êî òî ðûé èíîã äà ìî æåò áûòü è íåñï ðà âåä ëè âûì, â òîì
÷èñ ëå óùåì ëÿòü ñâî áî äó è ðà âå í ñòâî ëè öà. Ñïðà âåä ëè âîñòü - îä íà
èç ãëàâ íûõ îñ íîâ ïðà âà, è ÿâ ëÿ åò ñÿ ðå øà þ ùåé â îï ðå äå ëå íèè åãî
êàê ðå ãó ëÿ òî ðà îá ùå ñò âåí íûõ îò íî øå íèé, îä íèì èç îá ùå ÷å ëî âå -
÷åñ êèõ èç ìå ðå íèé ïðà âà".

Â äàëü íåé øåì Êîíñ òè òó öè îí íûé Ñóä Óê ðà è íû âû äå ëèë òàê æå è ñîñ -
òàâ ëÿ þ ùèå ïðèí öè ïà âåð õî âå í ñòâà ïðà âà: ñïðà âåä ëè âîñòü, ñî ðàç ìåð -
íîñòü (ïðî ïîð öè î íàëü íîñòü), ïðà âî âàÿ îï ðå äå ëåí íîñòü, ê êî òî ðûì îí
âðå ìÿ îò âðå ìå íè îá ðà ùà åò ñÿ, îáîñ íî âû âàÿ íå ñî îò âå ò ñòâèå Êîíñ òè òó -
öèè Óê ðà è íû (íå êî íñ òè òó öè îí íîñ òè) òåõ èëè èíûõ ïî ëî æå íèé çà êî -
íîâ èëè èíûõ íîð ìà òèâ íî-ïðà âî âûõ àê òîâ. Òà êèõ ðå øå íèé â åãî ïðàê -
òè êå íå ìà ëî, ÷òî åñ òå ñò âåí íî, ó÷è òû âàÿ òîò ôàêò, ÷òî âåð õî âå í ñòâî
ïðà âà ÿâ ëÿ åò ñÿ ïðèí öè ïîì, òðå áî âà íèÿ êî òî ðî ãî êà ñà þò ñÿ ìíî ãèõ îá -
ùå ñò âåí íûõ èíñ òè òó òîâ. Ôàê òè ÷åñ êè êàæ äîå äå ëî, â êî òî ðîì ðå øà åò -
ñÿ  âîï ðîñ ïðà âî ìåð íîñ òè îã ðà íè ÷å íèÿ ïðàâ è ñâî áîä (íàï ðè ìåð, ïðè
ñîê ðà ùå íèè ãî ñó äà ð ñòâåí íûõ àñ ñèã íî âà íèé íà ñî öè àëü íûå íóæ äû, óñ -
òà íîâ ëå íèè ìåð óãî ëîâ íîé îò âå ò ñòâåí íîñ òè, êî òî ðûå íå ñî îò âå ò ñòâó -
þò òÿ æåñ òè ñî âåð øåí íî ãî ïðåñ òóï ëå íèÿ, ÷ðåç ìåð íîì îã ðà íè ÷å íèè
ïðàâ ëèö, íà ðó øå íèè ïó òåì ââå äå íèÿ ãî ñó äà ð ñòâåí íû ìè îð ãà íà ìè îï -
ðå äå ëåí íûõ ìåð áà ëàí ñà ÷àñò íûõ è ïóá ëè÷ íûõ èí òå ðå ñîâ) ïðå äóñ ìàò -
ðè âà åò îáÿ çà òåëü íîå îá ðà ùå íèå ê ýòî ìó ïðèí öè ïó.

Íàï ðè ìåð, â Ðå øå íèè ïî äå ëó î ïðå äåëü íîì âîç ðàñ òå êàí äè äà òà íà
äîëæ íîñòü ðó êî âî äè òå ëÿ âûñ øå ãî ó÷åá íî ãî çà âå äå íèÿ Êîíñ òè òó öè îí -
íûé Ñóä Óê ðà è íû, ïðèç íà âàÿ íå êî íñ òè òó öè îí íûì ïî ëî æå íèå çà êî íà
î ïðå äåëü íîì âîç ðàñ òå äëÿ êàí äè äà òà íà äîëæ íîñòü ðó êî âî äè òå ëÿ âûñ -
øå ãî ó÷åá íî ãî çà âå äå íèÿ òðåòü å ãî èëè ÷åò âåð òî ãî óðîâ íÿ àê êðå äè òà -
öèè (íå âû øå 65 ëåò), îò ìå òèë, ÷òî îñ ïà ðè âà å ìàÿ íîð ìà ÿâ ëÿ åò ñÿ äèñê -
ðè ìè íà öè îí íîé îò íî ñè òåëü íî ðå à ëè çà öèè ïðà âà íà òðóä, îáîñ íî âû âàÿ
ñâîè äî âî äû òðå áî âà íè ÿ ìè ïðèí öè ïà ïðî ïîð öè î íàëü íîñ òè. Â ðå øå íèè
îò ìå ÷à åò ñÿ, ÷òî öåëü óñ òà íîâ ëå íèÿ îï ðå äå ëåí íûõ ðàç ëè ÷èé (òðå áî âà -
íèé) â ïðà âî âîì ñòà òó ñå ðà áîò íè êîâ äîëæ íà áûòü ñó ùå ñò âåí íîé, à ñà -
ìè ðàç ëè ÷èÿ (òðå áî âà íèÿ), êî òî ðûå ïðåñ ëå äó þò òà êóþ öåëü, äîëæ íû
ñî îò âå ò ñòâî âàòü êîíñ òè òó öè îí íûì ïî ëî æå íè ÿì, áûòü îáú åê òèâ íî îï -
ðàâ äàí íû ìè, îáîñ íî âàí íû ìè è ñïðà âåä ëè âû ìè3.

Íà ñå ãîä íÿø íèé äåíü Êîíñ òè òó öè îí íûì Ñó äîì Óê ðà è íû ñäå ëà íû çíà ÷è -
òåëü íûå äîêò ðè íàëü íûå íà ðà áîò êè êàê îò íî ñè òåëü íî îï ðå äå ëå íèÿ, ïî íè -
ìà íèÿ ïðèí öè ïà âåð õî âå í ñòâà ïðà âà, åãî ñîñ òàâ ëÿ þ ùèõ, òàê è êðè òå ðè -
åâ, êî òî ðûì äîëæ íî ñî îò âå ò ñòâî âàòü çà êî íî äà òåëü íîå ðå ãó ëè ðî âà íèå.

Âìåñ òå ñ òåì îï ðå äå ëå íèÿ ïðèí öè ïà âåð õî âå í ñòâà ïðà âà, åãî ýëå ìåí -
òîâ, ïîä õî äîâ ê óÿñ íå íèþ ïðå äå ëà, çà êî òî ðûì ñëå äó åò èõ íà ðó øå íèå,

3 Решение Конституционного Суда Украины от 7 июля 2004 года № 14-рп/2004 по делу о предель-
ном возрасте кандидата на должность руководителя высшего учебного заведения.Î
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äàí íûå Êîíñ òè òó öè îí íûì Ñó äîì Óê ðà è íû â åãî ðå øå íè ÿõ, íå ìî ãóò
ñ÷è òàòü ñÿ èñ ÷åð ïû âà þ ùè ìè. Ïðî öåññ ðàç âè òèÿ ìè ðî âî ãî ñî îá ùå ñò âà
ñîï ðÿ æåí ñ ïîñ òî ÿí íîé ýâî ëþ öè åé îá ùå ñò âåí íûõ îò íî øå íèé â ýêî -
íî ìè ÷åñ êîé, ýêî ëî ãè ÷åñ êîé, êóëü òóð íîé, äó õîâ íîé ñôå ðàõ æèç íè. Ïðè
ýòîì òðå áî âà íèÿ, âûä âè ãà å ìûå âðå ìå íåì, îá ùå ñò âîì ê ïðà âî âî ìó ðå -
ãó ëè ðî âà íèþ, ñî âåð øà å ìî ìó çà êî íî äà òå ëåì, ôîð ìè ðó þò ñÿ èñ õî äÿ èç
çàï ðî ñîâ îá ùå ñò âà â êîíê ðåò íûé ïå ðè îä âðå ìå íè è ðå à ëè çó þò ñÿ íà
îñ íî âå ïðèç íà âà å ìûõ ýòèì îá ùå ñò âîì ïðèí öè ïîâ (èõ ïî íè ìà íèÿ). Èñ -
õî äÿ èç ýòî ãî, ïî íè ìà íèå ïðèí öè ïà âåð õî âå í ñòâà ïðà âà, ïîä õî äû ê åãî
âîï ëî ùå íèþ îáú åê òèâ íî áó äóò ðàç âè âàòü ñÿ è âñå ñ áîëü øåé ýô ôåê -
òèâ íîñòüþ âîï ëî ùàòü ñÿ â æèçíü. 

Îï ðå äå ëÿ þ ùèì ïðè ýòîì ÿâ ëÿ åò ñÿ ïðèç íà íèå â Óê ðà è íå íà êîíñ òè òó -
öè îí íîì óðîâ íå ÷å ëî âå êà, åãî æèç íè è çäî ðîâüÿ, ÷åñ òè è äîñ òî è í ñòâà,
íåï ðè êîñ íî âåí íîñ òè è áå çî ïàñ íîñ òè íà è âûñ øåé ñî öè àëü íîé öåí -
íîñòüþ (ñòàòüÿ 3). Òà êîå êîíñ òè òó öè îí íîå ïðåä ïè ñà íèå ïî ðîæ äà åò
îáÿ çàí íîñòü ãî ñó äà ð ñòâà â öå ëîì, ãðàæ äà íñ êî ãî îá ùå ñò âà, êàæ äî ãî ÷å -
ëî âå êà, ïðî æè âà þ ùå ãî íà òåð ðè òî ðèè Óê ðà è íû, ñ íå îá õî äè ìûì óâà -
æå íè åì è âíè ìà íè åì îò íî ñèòü ñÿ ê óêà çàí íûì öåí íîñ òÿì. 

Â Óê ðà è íå, êàê è â íå êî òî ðûõ äðó ãèõ ñòðà íàõ áûâ øå ãî ÑÑÑÐ, â ïðà -
âî âîì ðå ãó ëè ðî âà íèè ñî öè àëü íûõ âîï ðî ñîâ ñîõ ðà íÿ åò ñÿ ñèñ òå ìà 
ëü ãîò, êîì ïåí ñà öèé, ãà ðàí òèé ñ ïîä õî äà ìè, óíàñ ëå äî âàí íû ìè ñ ñî âå ò-
ñ êèõ âðå ìåí. Áå çóñ ëîâ íî, âîï ðî ñû ñî öè àëü íîé çà ùè òû îñ òà þò ñÿ àê òó -
àëü íû ìè è ñå ãîä íÿ, íî î÷å âèä íîé ÿâ ëÿ åò ñÿ íå ýô ôåê òèâ íîñòü ïðà âî âî -
ãî ðå ãó ëè ðî âà íèÿ â äàí íîé ñôå ðå. Â ñî îò âå ò ñòâèè ñ ÷àñòüþ òðåòü åé
ñòàòüè 22 Êîíñ òè òó öèè Óê ðà è íû ïðè ïðè íÿ òèè íî âûõ çà êî íîâ èëè
âíå ñå íèè èç ìå íå íèé â äåéñòâó þ ùèå çà êî íû íå äî ïóñ êà åò ñÿ ñó æå íèå
ñî äåð æà íèÿ è îáú å ìà ñó ùå ñò âó þ ùèõ ïðàâ è ñâî áîä, à çíà ÷èò è ïðà âà
íà ñî öè àëü íóþ çà ùè òó. È ýòî ñâî å ãî ðî äà âû çîâ çà êî íî äà òå ëþ - êà êèì
îá ðà çîì óðå ãó ëè ðî âàòü ñî îò âå ò ñòâó þ ùèå ïðà âî îò íî øå íèÿ ïðè ìå íè -
òåëü íî ê ýêî íî ìè ÷åñ êî ìó ñîñ òî ÿ íèþ ñòðà íû, íå íà ðó øèâ óêà çàí íîå
êîíñ òè òó öè îí íîå òðå áî âà íèå.

Íà ñå ãîä íÿø íèé äåíü ìîæ íî óæå ãî âî ðèòü î íà ëè ÷èè îï ðå äå ëåí íîé
èñ òî ðèè çà êî íî äà òåëü íî ãî óñ ìîò ðå íèÿ ïðè óðå ãó ëè ðî âà íèè ñî öè àëü -
íûõ âîï ðî ñîâ, íà ðó øå íèé çà êî íî äà òå ëåì ïðåä ïè ñà íèÿ ñòàòüè 22 Îñ -
íîâ íî ãî Çà êî íà Óê ðà è íû è íà ðà áî òàí íûõ Êîíñ òè òó öè îí íûì Ñó äîì
Óê ðà è íû â äàí íîì íàï ðàâ ëå íèè îðè åí òè ðàõ, â ðàì êàõ êî òî ðûõ äîë æåí
äåéñòâî âàòü çà êî íî äà òåëü. 

Ïðè ýòîì, áó äó ÷è "ñó äîì ïðà âà", à íå "ñó äîì ôàê òà", Êîíñ òè òó öè îí -
íûé Ñóä Óê ðà è íû íå âïðà âå èñ ñëå äî âàòü ýêî íî ìè ÷åñ êèå âîç ìîæ íîñ òè
ãî ñó äà ð ñòâà îáåñ ïå ÷èòü âçÿ òûå íà ñå áÿ ñî öè àëü íûå îáÿ çà òåëü ñòâà. Îí
ëèøü óïîë íî ìî ÷åí, ðàñ ñìàò ðè âàÿ âîï ðîñ î êîíñ òè òó öè îí íîñ òè ïðà âî -
âî ãî àê òà (åãî îò äåëü íî ãî ïî ëî æå íèÿ), ïðå ñå÷ü íà ðó øå íèå êîíñ òè òó öè -
îí íûõ íîðì è óæå ýòèì (à çà ÷àñ òóþ åùå è ïðà âî âû ìè ïî çè öè ÿ ìè, èç -
ëî æåí íû ìè ïðè îáîñ íî âà íèè ðå øå íèÿ) óñ òà íî âèòü îï ðå äå ëåí íûå ïðå -
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108 äå ëû óñ ìîò ðå íèÿ çà êî íî äà òå ëÿ â óðå ãó ëè ðî âà íèè òî ãî èëè èíî ãî ïðà -
âî îò íî øå íèÿ.

Òàê, Âåð õîâ íàÿ Ðà äà Óê ðà è íû íå îä íîê ðàò íî, ïðè íè ìàÿ çà êîí Óê ðà è íû
î Ãî ñó äà ð ñòâåí íîì áþä æå òå Óê ðà è íû íà ñî îò âå ò ñòâó þ ùèé ãîä, ïðè îñ -
òà íàâ ëè âà ëà äåéñòâèå ïî ëî æå íèé ñïå öè àëü íûõ çà êî íîâ, ïðå äóñ ìàò ðè -
âà þ ùèõ ëü ãî òû, êîì ïåí ñà öèè è ãà ðàí òèè îò äåëü íûì êà òå ãî ðè ÿì ãðàæ -
äàí. Ñî îò âå ò ñòâó þ ùèå ïî ëî æå íèÿ ïðèç íà âà ëèñü Êîíñ òè òó öè îí íûì
Ñó äîì Óê ðà è íû íå êî íñ òè òó öè îí íû ìè, à òîò ôàêò, ÷òî ïî äîá íîå ïðà -
âî âîå ðå ãó ëè ðî âà íèå ïðè ìå íÿ ëîñü çà êî íî äà òå ëåì è â äàëü íåé øåì
ñâè äå òåëü ñòâî âàë, â ÷àñò íîñ òè, è î ïðîá ëå ìàõ âû ïîë íå íèÿ ãî ñó äà ð -
ñòâîì ñî îò âå ò ñòâó þ ùèõ îáÿ çà òåëüñòâ.

Êîíñ òè òó öè îí íûé Ñóä Óê ðà è íû, ïðèç íà âàÿ íå êî íñ òè òó öè îí íû ìè ïî -
ëî æå íèÿ, êî òî ðûå ôàê òè ÷åñ êè óï ðà çä íÿ ëè ëü ãî òû, êîì ïåí ñà öèè, ãà -
ðàí òèè, íå îä íîê ðàò íî àê öåí òè ðî âàë âíè ìà íèå íà íå äî ïóñ òè ìîñ òè
ïðî èç âîëü íî ãî îò êà çà ãî ñó äà ð ñòâà îò âû ïîë íå íèÿ ñâî èõ ñî öè àëü íûõ
îáÿ çà òåëüñòâ ïå ðåä ãðàæ äà íà ìè4. Èñ õî äÿ èç ýòî ãî, çà êî íî äà òåëü ïî ìå -
íÿë ïîä õî äû ê óðå ãó ëè ðî âà íèþ, íà äå ëèâ Ïðà âè òåëü ñòâî Óê ðà è íû ïîë -
íî ìî ÷è åì óñ òà íàâ ëè âàòü ïî ðÿ äîê ïðè ìå íå íèÿ ïî ëî æå íèé çà êî íîâ, êî -
òî ðû ìè çàê ðåï ëå íû ëü ãî òû äëÿ îò äåëü íûõ êà òå ãî ðèé ëèö, èõ ðàç ìå ðû
ñ ó÷å òîì èìå þ ùå ãî ñÿ ôè íàí ñî âî ãî ðå ñóð ñà áþä æå òà Ïåí ñè îí íî ãî
ôîí äà Óê ðà è íû íà ñî îò âå ò ñòâó þ ùèé ãîä. Ðå øå íè åì Êîíñ òè òó öè îí íî -
ãî Ñó äà Óê ðà è íû òà êîå ïðà âî âîå ðå ãó ëè ðî âà íèå áû ëî ïðèç íà íî êîíñ -
òè òó öè îí íûì5. Ïðè ýòîì Ñóä èñ õî äèë èç òî ãî, ÷òî ðàç ìå ðû ñî öè àëü -
íûõ âûï ëàò çà âè ñÿò îò ñî öè àëü íî-ýêî íî ìè ÷åñ êèõ âîç ìîæ íîñ òåé ãî ñó -
äà ð ñòâà, íî îíè äîëæ íû îáåñ ïå ÷è âàòü êîíñ òè òó öè îí íîå ïðà âî êàæ äî -
ãî íà äîñ òà òî÷ íûé æèç íåí íûé óðî âåíü äëÿ ñå áÿ è ñâî åé ñåìüè, ãà ðàí -
òè ðî âàí íîå ñòàòü åé 48 Êîíñ òè òó öèè Óê ðà è íû (ò. å. óðî âåíü, âêëþ ÷à þ -
ùèé äîñ òà òî÷ íîå ïè òà íèå, îäåæ äó, æè ëè ùå). Ïðå äóñ ìîò ðåí íûå çà êî -
íà ìè ñî öè àëü íî-ýêî íî ìè ÷åñ êèå ïðà âà íå ÿâ ëÿ þò ñÿ àá ñî ëþò íû ìè. Ìå -
õà íèçì ðå à ëè çà öèè ýòèõ ïðàâ ìî æåò áûòü èç ìå íåí ãî ñó äà ð ñòâîì, â
÷àñò íîñ òè, â ñâÿ çè ñ íå âîç ìîæ íîñòüþ èõ ôè íàí ñî âî ãî îáåñ ïå ÷å íèÿ
ïó òåì ïðî ïîð öè î íàëü íî ãî ïå ðå ðà ñï ðå äå ëå íèÿ ñðåäñòâ ñ öåëüþ ñîõ ðà -
íå íèÿ áà ëàí ñà èí òå ðå ñîâ âñå ãî îá ùå ñò âà. Âìåñ òå ñ òåì íå äî ïóñ òè ìûì
ÿâ ëÿ åò ñÿ òà êîå ïðà âî âîå ðå ãó ëè ðî âà íèå, â ñî îò âå ò ñòâèè ñ êî òî ðûì

4 Решения Конституционного Суда Украины от 9 июля 2007 года № 6-рп/2007 (дело о социальных
гарантиях граждан), подпункт 3.2 пункта 3 мотивировочной части; от 27 ноября 2008 года          №
26-рп/2008 (дело о сбалансированности бюджета), подпункт 3.3 пункта 3 мотивировочной части; от
28 апреля 2009 года № 9-рп/2009 (дело о помощи по безработице уволенным по соглашению сто-
рон), пункт 5 мотивировочной части; от 26 декабря 2011 года № 20-рп/2011 (дело относительно кон-
ституционности пункта 4 раздела VII „Заключительные положения“ Закона Украины „О
Государственном бюджете Украины“ на 2011 год“), подпункт 2.1 пункта 2 мотивировочной части. 

5 Решение Конституционного Суда Украины от 26 декабря 2011 года № 20-рп/2011 по делу по кон-
ституционному представлению 49 народных депутатов Украины, 53 народных депутатов
Украины и 56 народных депутатов Украины о соответствии Конституции Украины (конститу-
ционности) пункта 4 раздела VII „Заключительные положения“ Закона Украины „О
Государственном бюджете Украины на 2011 год“.Î
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ðàç ìåð ïåí ñèé, èíûõ ñî öè àëü íûõ âûï ëàò è ïî ìî ùè áó äåò íè æå óðîâ -
íÿ, îï ðå äå ëåí íî ãî ÷àñòüþ òðåòü åé ñòàòüè 46 Êîíñ òè òó öèè Óê ðà è íû, è
íå ïîç âî ëèò îáåñ ïå ÷èòü íàä ëå æà ùèå óñ ëî âèÿ æèç íè ëè÷ íîñ òè â îá-
 ùå ñò âå, ñîõ ðà íèòü ÷å ëî âå ÷åñ êîå äîñ òî è í ñòâî. Ñëå äî âà òåëü íî, èç ìå íå -
íèå ìå õà íèç ìà íà ÷èñ ëå íèÿ îï ðå äå ëåí íûõ âè äîâ ñî öè àëü íûõ âûï ëàò è
ïî ìî ùè ÿâ ëÿ åò ñÿ êîíñ òè òó öè îí íî äî ïóñ òè ìûì äî òî ãî ïðå äå ëà, ïîñ ëå
êî òî ðî ãî ñòà íî âèò ñÿ ñîì íè òåëü íîé ñà ìà ñóù íîñòü ñî äåð æà íèÿ ïðà âà
íà ñî öè àëü íóþ çà ùè òó.

Íå ñêðîþ, ÷òî òà êîå ðå øå íèå è ïðè âå äåí íûå ïðà âî âûå ïî çè öèè Êîíñ -
òè òó öè îí íî ãî Ñó äà Óê ðà è íû áû ëè íå îä íîç íà÷ íî âîñï ðè íÿ òû îá ùå ñò -
âîì. Ïðè ýòîì îï ðå äå ëåí íûå ïðå òåí çèè, êî òî ðûå ïðåäú ÿâ ëÿ ëèñü â ñâÿ -
çè ñ ïðè íÿ òè åì òà êî ãî ðå øå íèÿ, îò íî ñè ëèñü íå ñòîëü êî ê àð ãó ìåí òà -
öèè èëè ïðà âî âûì ïîä õî äàì Ñó äà, ñêîëü êî ê ñà ìîé ñëî æèâ øåé ñÿ ñè -
òó à öèè. Âåäü Êîíñ òè òó öè îí íûé Ñóä Óê ðà è íû íå ìî æåò óñ òà íî âèòü
êîíê ðåò íóþ ñóì ìó, êî òî ðîé äîë æåí ñî îò âå ò ñòâî âàòü ìè íè ìàëü íûé
ðàç ìåð ñî öè àëü íîé çà ùè òû, îí ïîë íî ìî ÷åí ëèøü îï ðå äå ëèòü ïðà âî -
âûå êðè òå ðèè, êî òî ðûì äîëæ íî ñî îò âå ò ñòâî âàòü ïðà âî âîå ðå ãó ëè ðî âà -
íèå â îï ðå äå ëåí íîé ñôå ðå è êî òî ðûå áà çè ðó þò ñÿ íà êîíñ òè òó öè îí íûõ
ïðèí öè ïàõ è, â ñëó ÷àå èõ íà ðó øå íèÿ, ïðèç íàòü ñî îò âå ò ñòâó þ ùåå ïðà -
âî âîå ðå ãó ëè ðî âà íèå íå êî íñ òè òó öè îí íûì.

Èìåí íî òà êèì îá ðà çîì äåéñòâî âàë Êîíñ òè òó öè îí íûé Ñóä Óê ðà è íû,
îñó ùå ñ òâëÿÿ êîíò ðîëü êîíñ òè òó öè îí íîñ òè èç ìå íå íèé óñ ëî âèé âûï ëà òû
ïåí ñèé è åæå ìå ñÿ÷ íî ãî ïî æèç íåí íî ãî äå íåæ íî ãî ñî äåð æà íèÿ ñó äåé â
îòñ òàâ êå. Ýòè âîï ðî ñû íà ðÿ äó ñ âîï ðî ñà ìè óï ðà çä íå íèÿ ëü ãîò, êîì ïåí -
ñà öèé, ãà ðàí òèé îò äåëü íûõ êà òå ãî ðèé ãðàæ äàí òàêæå íå îä íîê ðàò íî
ðàñ ñìàò ðè âà ëèñü â Êîíñ òè òó öè îí íîì Ñó äå Óê ðà è íû îò íî ñè òåëü íî èõ
êîíñ òè òó öè îí íîñ òè, è óæå íà ðà áî òà íû îï ðå äå ëåí íûå êðè òå ðèè, êî òî -
ðûì äîëæ íî îò âå ÷àòü çà êî íî äà òåëü íîå ðå ãó ëè ðî âà íèå â äàí íîé ñôå ðå. 

Îñî áåí íî íàã ëÿä íî ýòî ìîæ íî óâè äåòü â îä íîì èç ïîñ ëåä íèõ ðå øå íèé
Êîíñ òè òó öè îí íî ãî Ñó äà Óê ðà è íû îò 3 èþ íÿ 2013 ãî äà ¹ 3-ðï/2013 ïî
äå ëó îá èç ìå íå íè ÿõ óñ ëî âèé âûï ëà òû ïåí ñèé è åæå ìå ñÿ÷ íî ãî ïî æèç -
íåí íî ãî äå íåæ íî ãî ñî äåð æà íèÿ ñó äåé â îòñ òàâ êå. Àð ãó ìåí òà öèÿ, èç ëî -
æåí íàÿ â ýòîì Ðå øå íèè, áà çè ðó åò ñÿ íà êîíñ òè òó öè îí íîì ïðèí öè ïå
íå çà âè ñè ìîñ òè ñó äåé, êî òî ðûé îáåñ ïå ÷è âà åò ñÿ, â ÷àñò íîñ òè, çàï ðå òîì
âëè ÿ íèÿ íà íèõ êà êèì áû òî íè áû ëî îá ðà çîì (÷àñòü âòî ðàÿ ñòàòüè
126), ãî ñó äà ð ñòâåí íûì ôè íàí ñè ðî âà íè åì è íàä ëå æà ùè ìè óñ ëî âè ÿ ìè
äëÿ ôóíê öè î íè ðî âà íèÿ ñó äîâ è äå ÿ òåëü íîñ òè ñó äåé ïó òåì îï ðå äå ëå íèÿ
â Ãî ñó äà ð ñòâåí íîì áþä æå òå Óê ðà è íû îò äåëü íî ðàñ õî äîâ íà ñî äåð æà -
íèå ñó äîâ (÷àñòü ïåð âàÿ ñòàòüè 130), è ïðå äû äó ùèõ ïðà âî âûõ ïî çè öè -
ÿõ Êîíñ òè òó öè îí íî ãî Ñó äà Óê ðà è íû, èç ëî æåí íûõ â åãî ðå øå íè ÿõ îò
20 ìàð òà 2002 ãî äà ¹ 5-ðï/2002, îò 1 äå êàá ðÿ 2004 ãî äà ¹ 19-ðï/2004,
îò 11 îê òÿá ðÿ 2005 ãî äà ¹ 8-ðï/2005, îò 22 ìàÿ 2008 ãî äà ¹ 10-ðï/2008. 

Â ÷àñò íîñ òè, Ñóä èñ õî äèë èç òî ãî, ÷òî îï ðå äå ëåí íûå Êîíñ òè òó öè åé è çà -
êî íà ìè Óê ðà è íû ãà ðàí òèè íå çà âè ñè ìîñ òè ñó äåé ÿâ ëÿ þò ñÿ íå îòú åì ëå -
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110 ìûì ýëå ìåí òîì èõ ñòà òó ñà, ðàñï ðî ñò ðà íÿ þò ñÿ íà âñåõ ñó äåé Óê ðà è íû è
ÿâ ëÿ þò ñÿ íå îá õî äè ìûì óñ ëî âè åì îñó ùå ñ òâëå íèÿ ïðà âî ñó äèÿ íåï ðå ä-
â çÿ òûì, áåñï ðè ñò ðà ñò íûì è ñïðà âåä ëè âûì ñó äîì. Òà êè ìè ãà ðàí òè ÿ ìè
ÿâ ëÿ þò ñÿ ïðå äîñ òàâ ëå íèå èì çà ñ÷åò ãî ñó äà ð ñòâà ìà òå ðè àëü íî ãî îáåñ ïå -
÷å íèÿ (ñó äåéñ êîå âîç íàã ðàæ äå íèå, ïåí ñèÿ, åæå ìå ñÿ÷ íîå ïî æèç íåí íîå
äå íåæ íîå ñî äåð æà íèå è ò.ï.) è ïðå äîñ òàâ ëå íèå èì â áó äó ùåì ñòà òó ñà
ñóäüè â îòñ òàâ êå. Ïðà âî ñóäüè â îòñ òàâ êå íà ïåí ñè îí íîå èëè åæå ìå ñÿ÷ -
íîå ïî æèç íåí íîå äå íåæ íîå ñî äåð æà íèå ÿâ ëÿ åò ñÿ ãà ðàí òè åé íàä ëå æà -
ùå ãî îñó ùå ñ òâëå íèÿ ïðà âî ñó äèÿ è íå çà âè ñè ìîñ òè ðà áî òà þ ùèõ ñó äåé è
äà åò îñ íî âà íèÿ âûä âè ãàòü ê ñóäü ÿì âû ñî êèå òðå áî âà íèÿ, ñîõ ðà íÿòü äî -
âå ðèå ê èõ êîì ïå òå íò íîñ òè è áåñï ðè ñò ðà ñò íîñ òè. Åæå ìå ñÿ÷ íîå ïî æèç -
íåí íîå äå íåæ íîå ñî äåð æà íèå ñóäüè íàï ðàâ ëå íî íà îáåñ ïå ÷å íèå äîñ òîé -
íî ãî åãî ñòà òó ñà æèç íåí íî ãî óðîâ íÿ, ïîñ êîëü êó ñóäüÿ îã ðà íè ÷åí â ïðà -
âå çà ðà áà òû âàòü äî ïîë íè òåëü íûå ìà òå ðè àëü íûå áëà ãà, â ÷àñò íîñ òè çà íè -
ìàòü ëþ áûå äðó ãèå îï ëà ÷è âà å ìûå äîëæ íîñ òè, âû ïîë íÿòü äðó ãóþ îï ëà -
÷è âà å ìóþ ðà áî òó. Êîíñ òè òó öè îí íûé ïðèí öèï íå çà âè ñè ìîñ òè ñó äåé îç -
íà ÷à åò, â òîì ÷èñ ëå, êîíñ òè òó öè îí íî îáóñ ëîâ ëåí íûé èì ïå ðà òèâ îõ ðà íû
ìà òå ðè àëü íî ãî îáåñ ïå ÷å íèÿ ñó äåé îò åãî îò ìå íû èëè ñíè æå íèÿ äîñ òèã -
íó òî ãî óðîâ íÿ áåç ñî îò âå ò ñòâó þ ùåé êîì ïåí ñà öèè êàê ãà ðàí òèþ íå äî ïó -
ùå íèÿ âëè ÿ íèÿ èëè âìå øà òåëü ñòâà â îñó ùå ñ òâëå íèå ïðà âî ñó äèÿ.

Òà êèì îá ðà çîì, êîíñ òè òó öè îí íûé ñòà òóñ ñóäüè ïðå äóñ ìàò ðè âà åò äîñ òà -
òî÷ íîå ìà òå ðè àëü íîå îáåñ ïå ÷å íèå ñóäüè êàê âî âðå ìÿ îñó ùå ñ òâëå íèÿ
èì ñâî èõ ïîë íî ìî ÷èé (ñó äåéñ êîå âîç íàã ðàæ äå íèå), òàê è â áó äó ùåì â
ñâÿ çè ñ äîñ òè æå íè åì ïåí ñè îí íî ãî âîç ðàñ òà (ïåí ñèÿ) èëè âñëå ä ñòâèå
ïðåê ðà ùå íèÿ ïîë íî ìî ÷èé è ïî ëó ÷å íèÿ ñòà òó ñà ñóäüè â îòñ òàâ êå (åæå -
ìå ñÿ÷ íîå ïî æèç íåí íîå äå íåæ íîå ñî äåð æà íèå). Ñòà òóñ ñóäüè è åãî
ýëå ìåí òû, â ÷àñò íîñ òè ìà òå ðè àëü íîå îáåñ ïå ÷å íèå ñóäüè ïîñ ëå ïðåê ðà -
ùå íèÿ åãî ïîë íî ìî ÷èé, ÿâ ëÿ åò ñÿ íå ëè÷ íîé ïðè âè ëå ãè åé, à ñðåä ñòâîì
îáåñ ïå ÷å íèÿ íå çà âè ñè ìîñ òè ðà áî òà þ ùèõ ñó äåé è ïðå äîñ òàâ ëÿ åò ñÿ äëÿ
ãà ðàí òè ðî âà íèÿ âåð õî âå í ñòâà ïðà âà è â èí òå ðå ñàõ ëèö, îá ðà ùà þ ùèõ -
ñÿ â ñóä è îæè äà þ ùèõ íåï ðå äó áåæ äåí íî ãî ïðà âî ñó äèÿ.

Ýòè ïðà âî âûå ïî çè öèè (êðî ìå òî ãî, ÷òî â ïåð âóþ î÷å ðåäü çà êî íû
äîëæ íû ïðè íè ìàòü ñÿ íà îñ íî âå Êîíñ òè òó öèè è ñî îò âå ò ñòâî âàòü åé)
äîëæ íû áû ëè ïîñ ëó æèòü çà êî íî äà òå ëþ îðè åí òè ðîì òî ãî, â êà êèõ ðàì -
êàõ ìî æåò îñó ùå ñ òâëÿòü ñÿ ïðà âî âîå ðå ãó ëè ðî âà íèå â äàí íîé ñôå ðå.
Âìåñ òå ñ òåì äåéñòâî âàòü â ýòèõ ðàì êàõ ïðè ïðè íÿ òèè çà êî íîâ îç íà ÷à -
åò èñ ïîë íÿòü ðå øå íèÿ Êîíñ òè òó öè îí íî ãî Ñó äà Óê ðà è íû, ÷òî ÿâ ëÿ åò ñÿ
îáÿ çàí íîñòüþ, à íå óñ ìîò ðå íè åì çà êî íî äà òå ëÿ. Òàê, Ñóä óêà çû âàë íà
íå äî ïóñ òè ìîñòü ïðè ïðè íÿ òèè Âåð õîâ íîé Ðà äîé Óê ðà è íû çà êî íîâ äî -
ïóñ êàòü íå ñî îò âå ò ñòâèå îò íî ñè òåëü íî êà êèõ-ëè áî ïî ëî æå íèé, ïðÿ ìî
ïðå äóñ ìîò ðåí íûõ Êîíñ òè òó öè åé Óê ðà è íû6; íå äî ïóñ òè ìîñòü âîñ ñîç äà -
íèÿ ïî ëî æå íèé ïðà âî âûõ àê òîâ, ïðèç íàí íûõ íå êî íñ òè òó öè îí íû ìè7.
6 Пункт 1 мотивировочной части Решения от 23 декабря 1997 года № 7-зп, подпункт 2.2 пункта 2

мотивировочной части Решения от 30 мая 2012 года № 12-рп/2012.
7 Подпункт 3.3 мотивировочной части Решения от 10 июня 2010 года № 16-рп/2010.Î
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Áå çóñ ëîâ íî, ðàñ ñìàò ðè âàÿ âîï ðî ñû, ñâÿ çàí íûå ñ ñî öè àëü íûì îáåñ ïå -
÷å íè åì ñó äåé, ôè íàí ñè ðî âà íè åì ñó äîâ, Êîíñ òè òó öè îí íûé Ñóä Óê ðà è -
íû êàê áû îêà çû âà åò ñÿ, "ñóäü åé â ñîáñòâåí íîì äå ëå" è óæå ïî ý òî ìó ê
åãî ðå øå íè ÿì ÷óâñòâó åò ñÿ ïî âû øåí íîå âíè ìà íèå îá ùå ñò âà, îñî áåí íî
ïî ëè òè êîâ. Âìåñ òå ñ òåì, Ñóä íå ìî æåò íå ðàñ ñìàò ðè âàòü äàí íûå âîï -
ðî ñû, ïîñ êîëü êó, ñ îä íîé ñòî ðî íû, ýòî îò íå ñå íî èñê ëþ ÷è òåëü íî ê åãî
ïîë íî ìî ÷è ÿì, à ñ äðó ãîé - íå ïîñ ðå ä ñòâåí íî âëè ÿ åò íà îáåñ ïå ÷å íèå
êîíñ òè òó öè îí íî ãî ïðèí öè ïà íå çà âè ñè ìîñ òè ñó äåé. Äëÿ ãðàæ äàí - ýòî
îä íà èç âå ñî ìûõ ãà ðàí òèé ðå à ëè çà öèè èìè ïðà âà íà ñó äåá íóþ çà ùè -
òó, ýô ôåê òèâ íîñòü êî òî ðîé íå ïîñ ðå ä ñòâåí íî çà âè ñèò îò òî ãî, íàñ êîëü -
êî ñóä íå çà âè ñèì.

Â çà âåð øå íèå õî òå ëîñü áû îò ìå òèòü, ÷òî ÿ îñ òà íî âèë ñÿ ëèøü íà íåñ -
êîëü êèõ ìî ìåí òàõ, êî òî ðûå, èñ õî äÿ èç îïû òà êîíñ òè òó öè îí íî ãî ïðà -
âî ñó äèÿ â Óê ðà è íå, äîëæ íû ó÷è òû âàòü ñÿ çà êî íî äà òå ëåì. Â îá ùåì æå
êðè òå ðèè îï ðå äå ëå íèÿ ãðà íèö óñ ìîò ðå íèÿ çà êî íî äà òå ëÿ, ïðåæ äå âñå -
ãî, çàê ëþ ÷à þò ñÿ â èñ ïîë íå íèè ïðåä ïè ñà íèé Êîíñ òè òó öèè Óê ðà è íû. È
òîëü êî ýòî ìî æåò ñïî ñî á ñòâî âàòü ðå àëü íî ìó âîï ëî ùå íèþ ïðèí öè ïà
âåð õî âå í ñòâà ïðà âà â Óê ðà è íå.

SUMMARY

The Supreme Rada of Ukraine adopting the Law of Ukraine on State
Budget of Ukraine for the respective year suspended the action of the pro-
visions of the special laws, which prescribe privileges, compensation, and
guarantees to the certain categories of citizens. The relevant provisions
were considered by the Constitutional Court as non-constitutional and, the
fact, that such legal regulation was implemented by the legislator, and the
later witnessed about the problems of implementation of the relevant obli-
gations by the state. 

The Constitutional Court of Ukraine, recognizing the provisions as non-
constitutional, repeatedly draws attention to the inadmissibility of arbitrary
refusal of the state to fulfill its social obligations before the citizens.
Deriving from this, the legislator changed the approaches to the regulation,
vesting the Government of Ukraine with authorities to establish the man-
ner of implementation of the provisions of the laws where the privileges of
the certain categories of persons are mentioned. The Constitutional Court
of Ukraine considered this legal regulation as constitutional.
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112 ÈÌÏ ËÅ ÌÅÍ ÒÀ ÖÈß ÍÎÐÌ 
ÌÅæ ÄÓ ÍÀ ÐÎÄ ÍÎ ÃÎ ÏÐÀ ÂÀ

Â ÍÀ ÖÈ Î ÍÀËÜ ÍÎÅ ÇÀ ÊÎ ÍÎ ÄÀ ÒÅËÜ ÑÒÂÎ
ÊÀ ÇÀ ÕÑ ÒÀ ÍÀ

ÈËÜ ßÑ áÀÕ ÒÛ áÀ ÅÂ

×ëåíÊîíñòèòóöèîííîãîÑîâåòàÐåñïóáëèêèÊàçàõñòàí,

äîêòîðþðèäè÷åñêèõíàóê

Óâà æà å ìûå ó÷àñò íè êè Êîí ôå ðåí öèè!

Äà ìû è ãîñ ïî äà!

Ðàç ðå øè òå ïîá ëà ãî äà ðèòü îð ãà íè çà òî ðîâ Êîí ôå ðåí öèè çà ïðèã ëà øå -
íèå è ïðå äîñ òàâ ëåí íóþ âîç ìîæ íîñòü âûñ òó ïèòü íà ýòîì ôî ðó ìå.

Ñ ìî ìåí òà îá ðà çî âà íèÿ Ðåñ ïóá ëè êè Êà çà õñ òàí êàê ñó âå ðåí íî ãî ãî ñó -
äà ð ñòâà ïðî è çîø ëè èç ìå íå íèÿ âî âñåõ ñôå ðàõ æèç íè îá ùå ñò âà, â òîì
÷èñ ëå â ñôå ðå ìåæ äó íà ðîä íûõ îò íî øå íèé. Ðåñ ïóá ëè êà Êà çà õñ òàí ðå -
àëü íû ìè äå ëà ìè ïîäò âå ðæ äà åò ñâîþ öå ëå ó ñò ðåì ëåí íîñòü â ðå à ëè çà öèè
âû ðà æåí íî ãî â Ïðå àì áó ëå Êîíñ òè òó öèè Ðåñ ïóá ëè êè æå ëà íèÿ íà ðî äà
çà íÿòü äîñ òîé íîå ìåñ òî â ìè ðî âîì ñî îá ùå ñò âå.

Îñî áî ñëå äó åò ïîä ÷å ðê íóòü óã ëóá ëå íèå ñîò ðóä íè ÷å ñò âà Êà çà õñ òà íà ñî
ñòðà íà ìè Åâ ðî ïû è åâ ðî ïåéñ êè ìè îð ãà íè çà öè ÿ ìè. Â öå ëÿõ óê ðåï ëå íèÿ
ðàç íîï ëà íî âûõ îò íî øå íèé ìåæ äó Êà çà õñ òà íîì è Åâ ðî ïîé, ïðè îá ùå -
íèÿ ê îïû òó åâ ðî ïåéñ êîé èí òåã ðà öèè Ïðå çè äåí òîì Ðåñ ïóá ëè êè Êà çà -
õñ òàí Í.À. Íà çàð áà å âûì 29 àâ ãóñ òà 2008 ãî äà áû ëà óò âå ðæ äå íà Ãî ñó-
 äà ð ñòâåí íàÿ ïðîã ðàì ìà "Ïóòü â Åâ ðî ïó".

Çíà ÷è ìû ìè ñî áû òè ÿ ìè â íî âåé øåé èñ òî ðèè Êà çà õñ òà íà ÿâ ëÿ þò ñÿ, áå -
çóñ ëîâ íî, ïðåä ñå äà òåëü ñòâî âà íèå íà øåé ñòðà íû â ÎÁ ÑÅ, óò âå ðæ äå íèå
Àñ òà íè íñ êîé äåê ëà ðà öèè ÎÁ ÑÅ, ïðè íÿ òèå â ìàð òå 2012 ãî äà Ðåñ ïóá ëè -
êè Êà çà õñ òàí â ÷ëåí ñòâî Åâ ðî ïåéñ êîé êî ìèñ ñèè çà äå ìîê ðà òèþ ÷å ðåç
ïðà âî (Âå íå öè à íñ êîé êî ìèñ ñèè).

Ñëå äó åò îò ìå òèòü, ÷òî íà öè î íàëü íîå çà êî íî äà òåëü ñòâî Ðåñ ïóá ëè êè Êà -
çà õñ òàí ðàç âè âà åò ñÿ â ðàì êàõ ìåæ äó íà ðîä íî ãî ïðà âà, â òîì ÷èñ ëå åâ -
ðî ïåéñ êî ãî ïðà âà.

Åùå â íà ÷à ëå ãî ñó äà ð ñòâåí íîé íå çà âè ñè ìîñ òè Êà çà õñ òà íà Ïðå çè äåíò
Ðåñ ïóá ëè êè Í.À. Íà çàð áà åâ îò ìå òèë, ÷òî ïðà âî âàÿ ñèñ òå ìà íà øåé
ñòðà íû äîëæ íà áûòü ïîñò ðî å íà â ñî îò âå ò ñòâèè ñ ïðèí öè ïà ìè ïðà âî âî -È
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ãî ãî ñó äà ð ñòâà è íîð ìà ìè ìåæ äó íà ðîä íî ãî ïðà âà, ñ ó÷å òîì íà öè î íàëü -
íî-èñ òî ðè ÷åñ êèõ òðà äè öèé è ìè ðî âî ãî îïû òà1. 

Â Ñòðà òå ãèè "Êà çà õñ òàí-2050" - íî âîì ïî ëè òè ÷åñ êîì êóðñå ñîñ òî ÿâ øå -
ãî ñÿ ãî ñó äà ð ñòâà" òàê æå óêà çà íî, ÷òî çà êî íî äà òåëü ñòâî Ðåñ ïóá ëè êè
äîëæ íî ñèíõ ðî íè çè ðî âàòü ñÿ ñ äè íà ìè÷ íî ðàç âè âà þ ùåé ñÿ ìåæ äó íà -
ðîä íîé ïðà âî âîé ñðå äîé2. 

Áå çóñ ëîâ íî, ìíî ãèå ïî ëî æå íèÿ Êîíñ òè òó öèè Ðåñ ïóá ëè êè Êà çà õñ òàí,
îñî áåí íî â ñôå ðå ïðàâ è ñâî áîä ÷å ëî âå êà è ãðàæ äà íè íà, îñ íî âà íû íà
íîð ìàõ è ïðèí öè ïàõ Âñå îá ùåé äåê ëà ðà öèè ïðàâ ÷å ëî âå êà è êîð ðåñ ïîí -
äè ðó þò ñ êîíñ òè òó öè ÿ ìè ãî ñó äàðñòâ ñ ðàç âè òîé ïðà âî âîé ñèñ òå ìîé.

Îñ íîâ íîé Çà êîí Êà çà õñ òà íà â ïóíê òå 1 ñòàòüè 4 îò íî ñèò íîð ìû ìåæ -
äó íà ðîä íûõ äî ãî âîð íûõ è èíûõ îáÿ çà òåëüñòâ Ðåñ ïóá ëè êè äåéñòâó þ -
ùå ìó ïðà âó Ðåñ ïóá ëè êè. Â ñî îò âå ò ñòâèè ñ ïóíê òîì 2 ñòàòüè 4 Êîíñ òè -
òó öèè ìåæ äó íà ðîä íûå äî ãî âî ðû, ðà òè ôè öè ðî âàí íûå Ðåñ ïóá ëè êîé,
èìå þò ïðè î ðè òåò ïå ðåä åå çà êî íà ìè è ïðè ìå íÿ þò ñÿ íå ïîñ ðå ä ñòâåí íî,
êðî ìå ñëó ÷à åâ, êîã äà èç ìåæ äó íà ðîä íî ãî äî ãî âî ðà ñëå äó åò, ÷òî äëÿ åãî
ïðè ìå íå íèÿ òðå áó åò ñÿ èç äà íèå çà êî íà. Ìåæ äó íà ðîä íûå äî ãî âî ðû,
ó÷àñò íè êîì êî òî ðûõ ÿâ ëÿ åò ñÿ Ðåñ ïóá ëè êà, ïóá ëè êó þò ñÿ (ïóíêò 4
ñòàòüè 4 Êîíñ òè òó öèè). Ðåñ ïóá ëè êà Êà çà õñ òàí óâà æà åò ïðèí öè ïû è
íîð ìû ìåæ äó íà ðîä íî ãî ïðà âà (ñòàòüÿ 8 Êîíñ òè òó öèè).

Ïî ðÿ äîê çàê ëþ ÷å íèÿ, âû ïîë íå íèÿ, èç ìå íå íèÿ è ïðåê ðà ùå íèÿ ìåæ äó -
íà ðîä íûõ äî ãî âî ðîâ ðå ãó ëè ðó åò ñÿ Çà êî íîì îò 30 ìàÿ 2005 ãî äà "Î
ìåæ äó íà ðîä íûõ äî ãî âî ðàõ Ðåñ ïóá ëè êè Êà çà õñ òàí", ñîã ëàñ íî êî òî ðî ìó
êàæ äûé ìåæ äó íà ðîä íûé äî ãî âîð ïîä ëå æèò îáÿ çà òåëü íî ìó è äîá ðî ñî -
âå ñò íî ìó âû ïîë íå íèþ Ðåñ ïóá ëè êîé.

Â çà êî íî äà òåëü íîé ïðàê òè êå Êà çà õñ òà íà îñ íîâ íûì ñïî ñî áîì çà èì -
ñòâî âà íèÿ íîðì ìåæ äó íà ðîä íî ãî ïðà âà ÿâ ëÿ åò ñÿ èõ èìï ëå ìåí òà öèÿ,
êî òî ðàÿ îç íà ÷à åò "ïðåò âî ðå íèå â æèçíü â ñî îò âå ò ñòâèè ñ îï ðå äå ëåí -
íîé ïðî öå äó ðîé"3.

Ìå õà íèçì èìï ëå ìåí òà öèè ìåæ äó íà ðîä íî-ïðà âî âûõ íîðì â íà öè î íàëü -
íîå çà êî íî äà òåëü ñòâî ïðåäñ òàâ ëÿ åò ñî áîé ñî âî êóï íîñòü ìåæ äó íà ðîä -
íûõ íîðì, ðåã ëà ìåí òè ðó þ ùèõ ñîâ ìå ñò íóþ îð ãà íè çà öè îí íî-ïðà âî âóþ
äå ÿ òåëü íîñòü ñóáú åê òîâ ìåæ äó íà ðîä íî ãî ïðà âà, íàï ðàâ ëåí íóþ ê îñó -
ùå ñ òâëå íèþ öå ëåé, çà ëî æåí íûõ â ìåæ äó íà ðîä íûõ îáÿ çà òåëü ñòâàõ4. 

1 Назарбаев Н.А. «Стратегия становления и развития Казахстана как суверенного государства»,
Алма-Ата, 1992 год.

2 Послание Президента Республики Казахстан - Лидера Нации Н.А. Назарбаева Народу Казахстана
«Стратегия «Казахстан-2050»: Новый политический курс состоявшегося государства»//
Республиканская газета «Казахстанская правда», 15.12.12., № 437-438.

3 Белянская О.В. Условия имплементации международно-правовых норм в российское законода-
тельство / О.В. Белянская, О.А. Пугина // Международное публичное и частное право. – 2005. –
Вып. 5. – С. 54 – 61.

4 Буканова О.А. Имплементация международно-правовых норм в российское законодательство как
один из основных путей совершенствования нормативной правовой базы, регламентирующей
пропуск через государственную границу// http://do.gendocs.ru/docs/index-356972.html
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114 Â áîëü øè í ñòâå ñëó ÷à åâ èìï ëå ìåí òà öèÿ íîðì ìåæ äó íà ðîä íî ãî ïðà âà -
ýòî ïðå ðî ãà òè âà ñó âå ðåí íûõ ãî ñó äàðñòâ, èñ ïîëü çó þ ùèõ â ýòèõ öå ëÿõ
ñâîé âíóò ðåí íèé îð ãà íè çà öè îí íî-ïðà âî âîé ìå õà íèçì, ïîä êî òî ðûì
ñëå äó åò ïî íè ìàòü ñî âî êóï íîñòü íà öè î íàëü íûõ ïðà âî âûõ è îð ãà íè çà -
öè îí íûõ ñðåäñòâ, ïðè ìå íÿ å ìûõ ãî ñó äà ð ñòâîì äëÿ îáåñ ïå ÷å íèÿ ðå à ëè -
çà öèè ïðè íÿ òûõ â ñî îò âå ò ñòâèè ñ ìåæ äó íà ðîä íûì ïðà âîì îáÿ çà -
òåëüñòâ. Ñ òå î ðå òè ÷åñ êîé òî÷ êè çðå íèÿ èìï ëå ìåí òà öèÿ íîðì ìåæ äó íà -
ðîä íî ãî ïðà âà âî âíóò ðè ãî ñó äà ð ñòâåí íîì ïðà âå, êàê èç âå ñò íî, ïðåä-
ñ òàâ ëÿ åò ñî áîé âîï ëî ùå íèå íîðì ìåæ äó íà ðîä íî ãî ïðà âà â çà êî íî äà -
òåëü ñòâî ñî îò âå ò ñòâó þ ùå ãî ãî ñó äà ð ñòâà, à òàê æå ïðàê òè ÷åñ êóþ äå ÿ -
òåëü íîñòü ñóáú åê òîâ âî âíóò ðè ãî ñó äà ð ñòâåí íîì ïðà âå5. 

Â ýòèõ öå ëÿõ Êà çà õñ òà íîì ðà òè ôè öè ðî âà íû áî ëåå 800 ìåæ äó íà ðîä íûõ
äî ãî âî ðîâ, èç êî òî ðûõ 33 ÿâ ëÿ þò ñÿ óíè âåð ñàëü íû ìè ìíî ãîñ òî ðîí íè ìè
â îá ëàñ òè ïðàâ ÷å ëî âå êà, â òîì ÷èñ ëå 7 - áà çî âû ìè, îï ðå äå ëÿ þ ùè ìè
îñ íîâ íûå ïðà âà è ñâî áî äû ÷å ëî âå êà, ïî ðå à ëè çà öèè êî òî ðûõ Ðåñ ïóá -
ëè êà ïðåäñ òàâ ëÿ åò â ÎÎÍ ïå ðè î äè ÷åñ êèå íà öè î íàëü íûå äîê ëà äû.  

Â ÷èñ ëå ðà òè ôè öè ðî âàí íûõ Êà çà õñ òà íîì òà êèå ìåæ äó íà ðîä íûå àê òû,
êàê: êîí âåí öèè î ëèê âè äà öèè âñåõ ôîðì ðà ñî âîé äèñê ðè ìè íà öèè, î
ïðå äóï ðåæ äå íèè ïðåñ òóï ëå íèÿ ãå íî öè äà è íà êà çà íèÿ çà íå ãî, ïðî òèâ
ïû òîê è äðó ãèõ æåñ òî êèõ, áåñ ÷å ëî âå÷ íûõ è óíè æà þ ùèõ äîñ òî è í ñòâî
âè äîâ îá ðà ùå íèÿ è íà êà çà íèÿ, ìåæ äó íà ðîä íûå ïàê òû î ãðàæ äà íñ êèõ
è ïî ëè òè ÷åñ êèõ ïðà âàõ ÷å ëî âå êà è îá ýêî íî ìè ÷åñ êèõ, ñî öè àëü íûõ è
êóëü òóð íûõ ïðà âàõ è ìíî ãèå äðó ãèå. Èõ ðà òè ôè êà öèÿ ñîï ðî âîæ äà ëàñü
ïðè íÿ òè åì êîìï ëåê ñà ìåð, íàï ðàâ ëåí íûõ íà ïðè âå äå íèå çà êî íî äà -
òåëü ñòâà è ïðà âîï ðè ìå íè òåëü íîé ïðàê òè êè â ñî îò âå ò ñòâèå ñî ñòàí äàð -
òà ìè, óñ òà íîâ ëåí íû ìè ìåæ äó íà ðîä íû ìè àê òà ìè.

Âî èñ ïîë íå íèå îáÿ çà òåëüñòâ Ðåñ ïóá ëè êè, ñâÿ çàí íûõ ñ Ôà êóëü òà òèâ íûì
ïðî òî êî ëîì ê Êîí âåí öèè ïðî òèâ ïû òîê, íå äàâ íî Ïàð ëà ìåí òîì Ðåñ ïóá -
ëè êè Êà çà õñ òàí ïðè íÿò Çà êîí, ïðå äóñ ìàò ðè âà þ ùèé ñîç äà íèå íà öè î íàëü -
íî ãî ïðå âåí òèâ íî ãî ìå õà íèç ìà, íàï ðàâ ëåí íî ãî íà  ïðå äóï ðåæ äå íèå ïû -
òîê è äðó ãèõ æåñ òî êèõ, áåñ ÷å ëî âå÷ íûõ  èëè óíè æà þ ùèõ äîñ òî è í ñòâî âè -
äîâ îá ðà ùå íèÿ è íà êà çà íèÿ, âè äû, ïå ðè î äè÷ íîñòü è ïî ðÿ äîê ïðå âåí òèâ -
íûõ ïî ñå ùå íèé, âçà è ìî äåé ñòâèå óïîë íî ìî ÷åí íûõ ãî ñó äà ð ñòâåí íûõ îð -
ãà íîâ ñ ó÷àñò íè êà ìè íà öè î íàëü íî ãî ïðå âåí òèâ íî ãî ìå õà íèç ìà è äðó ãèå
íå ìå íåå àê òó àëü íûå âîï ðî ñû. Ñîã ëàñ íî Çà êî íó ó÷àñò íè êà ìè íà öè î íàëü -
íî ãî ïðå âåí òèâ íî ãî ìå õà íèç ìà ÿâ ëÿ þò ñÿ Óïîë íî ìî ÷åí íûé ïî ïðà âàì ÷å -
ëî âå êà â Ðåñ ïóá ëè êå Êà çà õñ òàí, ÷ëå íû îá ùå ñò âåí íûõ íàá ëþ äà òåëü íûõ
êî ìèñ ñèé, ïðåäñ òà âè òå ëè îá ùå ñò âåí íûõ îáú å äè íå íèé, îñó ùå ñ òâëÿ þ ùèõ
äå ÿ òåëü íîñòü ïî çà ùè òå ïðàâ è çà êîí íûõ èí òå ðå ñîâ ãðàæ äàí. 

Äëÿ óñè ëå íèÿ ãà ðàí òèé çà êîí íîñ òè â óãî ëîâ íîì ïðî öåñ ñå è â ñî îò âå ò -
ñòâèè ñ ìåæ äó íà ðîä íû ìè äî ãî âî ðà ìè Ðåñ ïóá ëè êè Çà êî íîì îò 18 ÿí âà -

5 Ахметов А.А. Вопросы реализации норм международных договоров на территории Республики
Казахстан//Автореферат диссертации на соискание ученой степени кандидата юридических
наук. Алматы, 2008 г. - С. 19.È
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ðÿ 2011 ãî äà Óãî ëîâ íûé êî äåêñ äî ïîë íåí ñòàòü åé 141-1 "Ïûò êè". Åñ ëè
çà ïðåñ òóï ëå íèÿ ñî îò âå ò ñòâó þ ùå ãî õà ðàê òå ðà â 2009 ãî äó áû ëî âîç -
áóæ äå íî 3 óãî ëîâ íûõ äå ëà, òî â 2010 ãî äó âîç áóæ äå íî 10 äåë, â 2011
ãî äó - 15,  â 2012 ãî äó - 18 äåë, çà 5 ìå ñÿ öåâ 2013 ãî äà - 14 äåë.

Â öå ëÿõ àê òè âè çà öèè áîðü áû ñ òîð ãîâ ëåé ëþäü ìè Êà çà õñ òàí ðà òè ôè -
öè ðî âàë ðÿä ìåæ äó íà ðîä íûõ àê òîâ, â ÷èñ ëå êî òî ðûõ Êîí âåí öèÿ î
ðàáñòâå îò 1926 ãî äà, Ìåæ äó íà ðîä íàÿ êîí âåí öèÿ î áîðü áå ñ òîð ãîâ ëåé
ëþäü ìè è ñ ýêñïëó à òà öè åé ïðîñ òè òó öèè òðåòü è ìè ëè öà ìè îò 1949 ãî -
äà, Äî ïîë íè òåëü íàÿ Êîí âåí öèÿ îá óï ðà çä íå íèè ðàáñòâà, ðà áî òîð ãîâ ëè
è èíñ òè òó òîâ è îáû ÷à åâ, ñõîä íûõ ñ ðàáñòâîì îò 1956 ãî äà, Êîí âåí öèÿ
ÌÎÒ îá óï ðà çä íå íèè ïðè íó äè òåëü íî ãî òðó äà îò 1957 ãî äà, Ìåæ äó íà -
ðîä íàÿ Êîí âåí öèÿ î ëèê âè äà öèè âñåõ ôîðì äèñê ðè ìè íà öèè â îò íî øå -
íèè æåí ùèí îò 1979 ãî äà è äðó ãèå.

Â ñî îò âå ò ñòâèè ñ òðå áî âà íè ÿ ìè äàí íûõ ìåæ äó íà ðîä íûõ àê òîâ çà òîð -
ãîâ ëþ ëþäü ìè è ñî ïó ò ñòâó þ ùèå ïðåñ òóï ëå íèÿ â Ðåñ ïóá ëè êå Êà çà õñ òàí
óñ òà íîâ ëå íà óãî ëîâ íàÿ îò âå ò ñòâåí íîñòü. Çà ïîñ ëåä íèå 5 ëåò â ñòðà íå
çà ðå ãè ñò ðè ðî âà íî 1374 ïðåñ òóï ëå íèÿ, ñâÿ çàí íûõ ñ òîð ãîâ ëåé ëþäü ìè.
Áîëü øàÿ ÷àñòü çà ðå ãè ñò ðè ðî âàí íûõ ïðåñ òóï ëå íèé ïðè õî äèò ñÿ íà îð ãà -
íè çà öèþ è ñî äåð æà íèå ïðè òî íîâ äëÿ çà íÿ òèÿ ïðîñ òè òó öè åé (ñò. 271
ÓÊ), ÷òî ïðå âû øà åò 72%, îñ òàëü íûå - ýòî: ïî õè ùå íèå ÷å ëî âå êà ñ öåëüþ
ýêñïëó à òà öèè (ï.á ÷.3 ñò. 125 ÓÊ) - 4,5%; íå çà êîí íîå ëè øå íèå ñâî áî äû
ñ öåëüþ ýêñïëó à òà öèè (ï.á ÷.3 ñò. 126 ÓÊ) - 4,2%; òîð ãîâ ëÿ ëþäü ìè (ñò.
128 ÓÊ) - 7,3%; âîâ ëå ÷å íèå â ïðîñ òè òó öèþ íå ñî âåð øåí íî ëåò íå ãî (ñò.
132-1 ÓÊ) - 1,2%; òîð ãîâ ëÿ íå ñî âåð øåí íî ëåò íè ìè (ñò. 133 ÓÊ) - 4,4%;
âîâ ëå ÷å íèå â çà íÿ òèå ïðîñ òè òó öè åé (ñò. 270 ÓÊ) - 5,3%. Ñ 2008 ïî 2012
ãîäû çà ïðåñ òóï ëå íèÿ, ñâÿ çàí íûå ñ òîð ãîâ ëåé ëþäü ìè, îñóæ äå íî 786
ëèö. Çà ïåð âûé êâàð òàë òå êó ùå ãî ãî äà îñóæ äå íî 18 ÷å ëî âåê.

Îä íèì èç íîð ìà òèâ íûõ àê òîâ, ïðè íÿ òûõ â ñî îò âå ò ñòâèè ñ ìåæ äó íà -
ðîä íû ìè îáÿ çà òåëü ñòâà ìè Ðåñ ïóá ëè êè Êà çà õñ òàí, ÿâ ëÿ åò ñÿ Çà êîí îò 28
àâ ãóñ òà 2009 ãî äà "Î ïðî òè âî äåé ñòâèè ëå ãà ëè çà öèè (îò ìû âà íèþ) äî õî -
äîâ, ïî ëó ÷åí íûõ íå çà êîí íûì ïó òåì, è ôè íàí ñè ðî âà íèþ òåð ðî ðèç ìà",
â ñî îò âå ò ñòâèè ñ êî òî ðûì â Êà çà õñ òà íå ó÷ ðåæ äåí èíñ òè òóò ôè íàí ñî -
âî ãî ìî íè òî ðèí ãà.

Çà êîí áûë ïðè íÿò Ïàð ëà ìåí òîì âî èñ ïîë íå íèå ìåæ äó íà ðîä íûõ îáÿ çà -
òåëüñòâ Ðåñ ïóá ëè êè, ñâÿ çàí íûõ ñ ðà òè ôè öè ðî âàí íû ìè êîí âåí öè ÿ ìè
ÎÎÍ ïðî òèâ êîð ðóï öèè, ïðî òèâ òðàíñ íà öè î íàëü íîé îð ãà íè çî âàí íîé
ïðåñ òóï íîñ òè, î áîðü áå ñ ôè íàí ñè ðî âà íè åì òåð ðî ðèç ìà, Øàí õàéñ êîé
Êîí âåí öè åé î áîðü áå ñ òåð ðî ðèç ìîì, ñå ïà ðà òèç ìîì è ýêñòðå ìèç ìîì,
Äî ãî âî ðîì î ñîò ðóä íè ÷å ñò âå ãî ñó äàðñòâ-ó÷àñò íè êîâ ÑÍÃ â áîðü áå ñ
òåð ðî ðèç ìîì.

Ñëå äó åò îò ìå òèòü, ÷òî äàí íûé Çà êîí ðàñ ñìàò ðè âàë ñÿ Êîíñ òè òó öè îí -
íûì Ñî âå òîì íà ïðåä ìåò ñî îò âå ò ñòâèÿ Êîíñ òè òó öèè â ïî ðÿä êå ïðåä âà -
ðè òåëü íî ãî êîíñ òè òó öè îí íî ãî êîíò ðî ëÿ è áûë ïðèç íàí êîíñ òè òó öè îí -
íûì.
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116 Ïðè íÿ òèå Çà êî íà îò 8 àâ ãóñ òà 2002 ãî äà "Î ïðà âàõ ðå áåí êà â Ðåñ ïóá -
ëè êå Êà çà õñ òàí" ÿâ ëÿ åò ñÿ òàê æå ñëåä ñòâè åì ïðè ñî å äè íå íèÿ Êà çà õñ òà -
íà ê ðÿ äó ìåæ äó íà ðîä íûõ äî ãî âî ðîâ, â òîì ÷èñ ëå ê Êîí âåí öèè ÎÎÍ
î ïðà âàõ ðå áåí êà. Ñåé ÷àñ â Ïàð ëà ìåí òå íà õî äèò ñÿ ïðî åêò Çà êî íà "Î
çà ùè òå äå òåé îò èí ôîð ìà öèè, ïðè ÷è íÿ þ ùåé âðåä èõ çäî ðîâüþ è ðàç -
âè òèþ", êî òî ðûé òàê æå ðàç ðà áî òàí ñ ó÷å òîì ìåæ äó íà ðîä íûõ ñòàí äàð -
òîâ ïî çà ùè òå ïðàâ è âîñ ïè òà íèþ äå òåé.

Îä íèì èç àñ ïåê òîâ ðå à ëè çà öèè ïðîã ðàì ìû "Ïóòü â Åâ ðî ïó" ÿâ ëÿ åò ñÿ
ïðî öåññ ïî ñî âåð øå í ñòâî âà íèþ óãî ëîâ íî ãî, óãî ëîâ íî-ïðî öåñ ñó àëü íî -
ãî, óãî ëîâ íî-èñ ïîë íè òåëü íî ãî è àä ìè íè ñò ðà òèâ íî ãî çà êî íî äà òåëü ñòâà.
Ïðî åê òû ñî îò âå ò ñòâó þ ùèõ êî äåê ñîâ óæå ðàç ðà áî òà íû è â äàí íîå âðå -
ìÿ íà õî äÿò ñÿ íà ñòà äèè ñîã ëà ñî âà íèÿ ãî ñó äà ð ñòâåí íû ìè îð ãà íà ìè.

Â Êà çà õñ òà íå 8 äå êàá ðÿ 2009 ãî äà ïðè íÿò Çà êîí "Î ãî ñó äà ð ñòâåí íûõ
ãà ðàí òè ÿõ ðàâ íûõ ïðàâ è ðàâ íûõ âîç ìîæ íîñ òåé ìóæ ÷èí è æåí ùèí".
Ïðè íÿ òèå äàí íî ãî  Çà êî íà îáóñ ëîâ ëå íî ðà òè ôè êà öè åé Êà çà õñ òà íîì
êîí âåí öèé ÎÎÍ î ëèê âè äà öèè âñåõ ôîðì äèñê ðè ìè íà öèè â îò íî øå -
íèè æåí ùèí, î ïî ëè òè ÷åñ êèõ ïðà âàõ æåí ùèí è î ãðàæ äà í ñòâå çà ìóæ -
íåé æåí ùè íû.

Êðî ìå òî ãî, ïðè Ãëà âå ãî ñó äà ð ñòâà ñîç äàí êîí ñóëü òà òèâ íî-ñî âå ùà òåëü -
íûé îð ãàí - Íà öè î íàëü íàÿ êî ìèñ ñèÿ ïî äå ëàì æåí ùèí è ñå ìåé íî-äå -
ìîã ðà ôè ÷åñ êîé ïî ëè òè êå, çà äà ÷åé êî òî ðîé ÿâ ëÿ åò ñÿ âû ðà áîò êà ìåð ïî
óëó÷ øå íèþ ïî ëî æå íèÿ æåí ùèí è äå òåé, îáåñ ïå ÷å íèþ íå îá õî äè ìûõ
óñ ëî âèé äëÿ ó÷àñ òèÿ æåí ùèí â ïî ëè òè ÷åñ êîé, ñî öè àëü íîé, ýêî íî ìè -
÷åñ êîé è êóëü òóð íîé æèç íè ñòðà íû.

Â çàê ëþ ÷å íèå õî ÷ó îò ìå òèòü, ÷òî â îáåñ ïå ÷å íèè  âçà è ìî äåé ñòâèÿ íà -
öè î íàëü íî ãî è ìåæ äó íà ðîä íî ãî ïðà âà âàæ íîå ìåñ òî çà íè ìà åò îð ãàí
êîíñ òè òó öè îí íî ãî êîíò ðî ëÿ - Êîíñ òè òó öè îí íûé Ñî âåò.

Â ñî îò âå ò ñòâèè ñ Êîíñ òè òó öè åé Êîíñ òè òó öè îí íûé Ñî âåò â ïî ðÿä êå
ïðåä âà ðè òåëü íî ãî êîíò ðî ëÿ ðàñ ñìàò ðè âà åò íà ñî îò âå ò ñòâèå Îñ íîâ íî ìó
Çà êî íó ìåæ äó íà ðîä íûå äî ãî âî ðà Ðåñ ïóá ëè êè äî èõ ðà òè ôè êà öèè.

Ðîëü Êîíñ òè òó öè îí íî ãî Ñî âå òà ýòèì íå îã ðà íè ÷è âà åò ñÿ. Êîíñ òè òó öè -
îí íûé Ñî âåò îáåñ ïå ÷è âà åò âçà è ìîñ âÿçü è ñî îò íî øå íèå íîðì íà öè î -
íàëü íî ãî è ìåæ äó íà ðîä íî ãî ïðà âà òàê æå â õî äå îôè öè àëü íî ãî òîë êî -
âà íèÿ íîðì Êîíñ òè òó öèè, ïðè ïðî âåð êå êîíñ òè òó öè îí íîñ òè ìåæ äó íà -
ðîä íûõ äî ãî âî ðîâ è èíûõ îáÿ çà òåëüñòâ Ðåñ ïóá ëè êè ïî îá ðà ùå íèþ ñó -
äîâ â ïî ðÿä êå ïîñ ëå äó þ ùå ãî íîð ìî êî íò ðî ëÿ. 

Ðå çþ ìè ðóÿ ìîæ íî ñêà çàòü, ÷òî â Êà çà õñ òà íå íà îñ íî âå íîðì ìåæ äó íà -
ðîä íî ãî ïðà âà ó÷ ðåæ äå íû îò äåëü íûå èíñ òè òó òû, óñî âåð øå í ñòâî âà íû
ïðà âî âûå ìå õà íèç ìû, â òîì ÷èñ ëå â ñó äåá íî-ïðà âî îõ ðà íè òåëü íîé, ïðà -
âî îáåñ ïå ÷è òåëü íîé ñôå ðàõ, îñî áåí íî â îá ëàñ òè ïðàâ è ñâî áîä ÷å ëî âå -
êà è ãðàæ äà íè íà. Ðà áî òà â ýòîì íàï ðàâ ëå íèè ïðî äîë æà åò ñÿ.

Áëà ãî äà ðþ çà âíè ìà íèå!

È
Ë

Ü
 ß
Ñ
 á

À
Õ

 Ò
Û

 á
À
 Å
Â
. 
Ê

Î
Í

Ñ
 Ò
È

 Ò
Ó
 Ö

È
 Î

Í
 Í

Û
É

 Ñ
Î

 Â
Å
 Ò
 Ð

Å
Ñ
 Ï

Ó
á
 Ë

È
 Ê

È
 Ê

À
 Ç
À
 Õ

Ñ
 Ò
À
Í



117

SUMMARY

The Strategy "Kazakhstan - 2050" - new political guidelines of established
state" points out that the legislation of the Republic shall be synchronized
with dynamically developing legal environment.  

Mechanism of implementation of the international-legal norms in the
national legislation is the combination of the international norms, which
regulates united organizational-legal activity of the subjects of the interna-
tional law directed to the implementation of goals prescribed in the inter-
national obligations. For achieving the latter, Kazakhstan has ratified more
than 800 international agreements, 33 of which are universally multilateral
in the sphere of the human rights and the Republic regularly presents
national reports. 

The Constitutional Council, body of the constitutional review, plays its sig-
nificant role in ensuring interrelation of national and international law.

In conformity with the Constitution, the Constitutional Council, as prelim-
inary review, considers conformity of the international agreements with the
Main Law of the country before their ratification. 

The role of the Constitutional Court is not restricted with it. The
Constitutional Court ensures the interrelation and ratio of the norms of
international and national law in the process of the official interpretation
of the Constitution, while checking the constitutionality of the internation-
al agreements and other obligations of the Republic addressed to the
courts in the manner of the subsequent control of norms. 
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COURTS AS REPRESENTATIVES, 
OR REPRESENTATION

WITHOUT REPRESENTATIVES

ANDRAS SAJO

JudgeattheEuropeanCourtofHumanRights

According to public expectations prevailing in contemporary democracies,
popular election generates representativeness and the representativeness
of political bodies grants legitimacy to the decisions of these bodies.
Traditionally, the legitimacy of the judiciary as a mechanism of law
enforcement and individual conflict resolution was not based on the same
assumptions of electoral democracy. But with the advent of judicial review
and constitutional adjudication, a new function was attributed to courts,
and apex courts in particular: They have the power to review legislation
that is deemed to be the legitimate expression of democratic popular will.
This raises new issues of the legitimacy of courts.

In the present paper the representation problem is discussed in the con-
text of apex courts like supreme and constitutional courts. The issue of
their democratic legitimacy is related to, but distinct from, the demand that
courts be socially or culturally representative of the society, or that they
be democratically accountable through popular or other election. But rep-
resentation is not an unambiguous concept. It connotes a wealth of mean-
ings, including some that indicate that courts and their activities can be
better conceptualized within broader concepts. In order to understand the
basis of apex courts' legitimacy when they meddle with legislation, the
paper reviews various understandings of representation and applies them
to courts. Beginning with a discussion of the legitimacy deficit of elected
political bodies, I will first provide a short overview of competing concepts
of representation in order to clarify elements of representativeness in the
judiciary. Following Hanna Pitkin, the paper argues that representation is
also an act of creation. It is in this regard that apex courts may contribute
to the formation of social representation within the current constitutional
mandate of constitutional and judicial review.

COURTS BLAMED FOR THE DEMOCRACY DEFICIT 
OF PURE ELECTORALISM

Judicial and political branches of representative governments need legiti-
macy, though for different reasons. When courts act in the absence of
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legitimacy, in particular when they overrule legislation and replace it with
their own solutions, they are attacked for usurping legislative power with-
out popular endorsement (and for not having proper skills or adequate pro-
cedures to understand or form conclusions about political questions). The
charge of usurpation draws from the fact that judges are not elected, at
least not popularly. Needless to say, this accusation is not always correct.
Judges in the highest courts are generally indirectly elected, or appointed
in cooperation with the elected leaders of other branches of power.
Moreover, beginning with the French Revolution and continuing with a
number of state courts in the United States, judges were and are popular-
ly elected.

Notwithstanding the above criticism, it is not obvious that the election of
judges by the people would lend legitimacy to judgments that run against
laws enacted by representatives in Parliament. At the level of everyday
experience, at least in some instances, the judicial election process-the way
it is carried out and the resulting appearance of dependence on donors and
electors-may undermine the independence of judges, as well as their enti-
tlement to authority and respect. Similar arguments can be made in regard
to the politically motivated selection of judges, a process that is quite com-
mon in the case of constitutional court judges elected by parliaments or
appointed by specific political bodies (as in France).

The above criticism of judges' lack of democratic representativeness is
partly motivated by legislative (political) and populist discontent. More
importantly, this criticism reflects a misunderstanding concerning the
importance of elections: there are a number of processes of gaining power
other than elections that can result in legitimate power. On the other hand,

even fair elections can be insufficient to grant legitimacy, though they may
offer, prima facie, a semblance of "democracy."

Insistence on popular election might be doubtful even outside the judiciary,
that is, with respect to other political bodies. The riddle of why and how
legitimacy and authority emanate from the fact of being elected contains an
element of mystery. It remains contested that the act of election amounts
to a transfer of power from the electorate to elected representatives.

In fact, elections rarely generate such a miracle, one that would be reminis-
cent of transubstantiation. All that a popular election does is to enable the
representative to participate in the work of a legitimate organ of power. As
David Plotke1 has demonstrated, the identification of democracy and elec-
tions was a tool for distinguishing Western states and totalitarian regimes.
Today the dangers of falling into communist oppression are nonexistent.

Therefore, the thin concept of electoral legitimacy may not satisfy contem-
porary needs of power legitimation among the electorate, especially given
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1 D. PLOTKE, Representation is Democracy, Constellations: Int'l J. Critical & Democratic Theory, 1997,
19-34.
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120 current fears that individuals are losing agency. Of course, election as a
fair procedure diminishes some of the democratic difficulties of represen-
tative government. It also provides formal equality to citizens, without,
however, enabling full self-government. After all, the fundamental expec-
tation of self-government is captured in the slogan "let the people decide."
But being elected does not guarantee responsiveness to citizens.

Behind the attacks on the legitimacy of judicial review and related judicial
interventionism that describe them as the usurpation of the legislative
function, hides a second, partly different legitimacy problem. This legiti-
macy problem relates not to the judiciary, but rather the elected legislative
branch. The representativeness of legislation is controversial and often
lacking. Politicians act through Parliament in ways that appear in the eyes
of the public as government by partisan bias and special interests. The free
election of politicians and political parties looks insufficient on empirical
grounds as a means of expressing the popular will and promoting the pub-
lic interest. The electoral process is better designed for choosing among
candidates than for channeling the will of the electorate, or even that of
the majority. I leave aside the important problem of the statistical repre-
sentativeness of elected office holders, an issue also relevant for the judi-
ciary.

Politicians assert that by being freely elected they express the popular will,
while other branches of power, critical of politicians' performance, are act-
ing without comparable popular legitimacy. Attacks on the non-elected
judiciary originate in the fear among parliamentary politicians of losing sta-
tus to judges and of having their legislative projects run into constitutional
obstacles. They hope to keep their supreme and privileged position, and
public immunity for their collective unconstitutional action, by successfully
arguing that unelected courts are not legitimate in criticizing legislation.
Whereas the legitimacy of constitutional review originates from the recog-
nition of the imperfections of electoral democracy, the political bodies gen-
erated by the electoral process have to counterattack in order to protect
their privileges. The defenders of rigid separation of powers and parliamen-
tary supremacy claim that irrespective of the alleged shortcomings of the
political branches, the judiciary has no democratic mandate to replace them
in the realm of political representation. The popular will is to be expressed
solely by the electorally anointed representatives of the people.

Irrespective of the possible sources or grounds of the attack on the judici-
ary, there is a broader and genuinely puzzling issue here. The politicians
and scholars who castigate courts for not being elected and therefore not
being representative highlight a dilemma of governance and an intertwined
difficulty of governmental legitimacy in the modern constitutional state.
Modern constitutional systems grant increased powers to constitutional
courts to protect the constitution and to international courts to protect and
enforce international regimes. This does not sit well with a democratic con-
cept of separation of powers.A
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It would be wrong to conceive of electoral representation only in the con-
text of the political constitution of collective bodies. Electoral representa-
tion is also an attempt at selfgovernment by the people. The two efforts,
popular self-government and the constitution of a modern polity, were to
some extent historically interrelated. But for practical reasons selfgovern-
ment occurs only through the mediation of representatives. Even in self-
government the problem of the principal-agent relationship (the people
being the principal and the representatives the agents) remains to be
solved.

Facing disenchantment with electoral politics, constitutional arrangements
have historically moved toward granting a greater role to the judiciary in
the solving of the principal-agent problem2. This shift towards the judici-
ary in the determination of certain issues which pertain traditionally to the
elected legislative branch was facilitated by the legitimacy of courts as
defenders of justice. The modern state, in a mode that is different from that
of the Kingdom or Empire, is to a great extent about Justice, or at least it
claims so in the form of welfare justice. As Judith Resnik and Dennis Curtis
have stated: "More recent social movements have transformed adjudication
into a democratic practice, and courthouses have come to replace Justice
as an icon not only of adjudication but of government more generally."3

This form of judicial governance is a challenge to traditional nation-state-
based sovereignty where the legislative branch, i.e. Parliament, has the ulti-
mate and unlimited power, at least on paper. Where the legitimacy of con-
stitutional review originates from the recognition of the imperfections of
electoral democracy, the branches whose members are selected through
electoral democracy, may have the tendency to counterattack the legitima-
cy of constitutionally mandated judicial review. The criticism of courts for
being non-representative originates from the belief that political represen-
tation creates supreme and legitimate power.

In many regards this simplistic truism serves the interest of the political
status quo which finds it inconvenient to be subjected to authoritative crit-
icism by another branch. The truism is regarded as the foundation of polit-
ical government in everyday discourse. It is reinforced by a shallow under-
standing of democracy. One of the crucial arguments of the elected
branches' counterattack is that irrespective of the alleged shortcomings of
legislation, the judiciary has no democratic mandate to take on a lawmak-
ing role, and not just because this would violate the separation of powers,
even if sanctioned by the constitution. It is argued that without the demo-

2 At least this was the prevailing trend until recently, when a strong intellectual counter-movement of
judicial review scepticism emerged, as illustrated by the popularity of court bashing. See e.g. M.
TUSHNET, Taking the Constitution Away from the Courts, Princeton University Press, 1999. See fur-
ther J. WALDRON, Law and Disagreement, Oxford University Press, 2001.

3 J. RESNIK, D. CURTIS, Representing and Contesting Ideologies of the Public Spheres: Representing

Justice: Re-Presenting Justice: Visual Narratives of Judgment and the Invention of Democratic Courts,
Yale J. Law & Human, 2012, 19.
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122 cratic legitimacy quintessential for legislative power that originates in
political/popular representation, judicial lawmaking is illegitimate. In the
formative years of modern political democracy, French Revolution theorist
Abbé Sieyès argued forcefully for vesting trust in elected representatives.
He held them to be trustworthy for the very reason that they represent the
people, and that elections provide a guarantee for the people's trust.

Some separation of powers doctrines insist on exclusive powers of elected
representatives, at least with respect to originating legislation. Democratic
theory claims that legislation is the privilege of the elected branch precise-
ly because the branch is electorally accountable and representative.
However, new constitutional developments, such as the need to protect the
constitution and the very complexity of governments, gravitate in favor of
a more mixed system of legislation and a more nuanced understanding of
the inter-branch relations. The involvement of the judiciary in legislative
dialogue has gained traction. For the judiciary to be involved in the elec-
torally legitimated democratic and constitutional process, it must demon-
strate its accountability. Representativeness is or could be part of that
process.

REPRESENTATIVENESS: A CONTESTED CONCEPT

The debate about the proper allocation of powers within the constitution-
al system cannot solve the deeper issue of the representativeness of the
democratic political system. Even in those democracies where parliamen-
tary sovereignty is not the prevailing doctrine, it is not clear how far judi-
cial review may extend, given the importance of the separation of powers,
and especially given that legitimacy for the whole system comes from
democracy, which operates through electoral processes.

Representativeness of the democratic polity has become a contested con-
cept. Huntington was quite clear in regard to the performance of electoral
representativeness: "Elections, open, free and fair, are the essence of
democracy, the inescapable sine qua non.

Governments produced by elections may be inefficient, corrupt, shortsight-
ed, irresponsible, dominated by special interests, and incapable of adopt-
ing policies demanded by the public good. These qualities make such gov-
ernments undesirable but they do not make them undemocratic.
Democracy is one public virtue, not the only one."4

Representative government is first and foremost a democratic technique of
legitimating power. It defines the subjects participating in the selection of
delegates and the process of selection, and it claims legitimacy on the
grounds of satisfying these preset criteria. Electoral representation is also
an attempt at self-government by the people. But elections do not guaran-

4 S. P. HUNTINGTON, The Third Wave: Democratization in the Late Twentieth Century, Oklahoma,
1991, 9-10.A
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tee self-government. "The people," composed of individuals, is not neces-
sarily really governing itself. Representation is a constitutive act of self-
government. By defining a form of representation, the represented create
the community that they themselves would like to govern. This is the cre-
ative aspect of self-government as representation.

Self-governing people (individuals and the community) are driven by a
common sense or ordinary meaning of representation. In this ordinary
meaning, representation presupposes some correspondence or reproduc-
tion: The represented object or subject wishes to see some commonality
between himself or herself and the products of representation. There are
uncertainties, however, as to who and what is to be represented. In the sim-
plest terms representation as a political concept relates to Parliament.
Traditionally, a Member of Parliament is conceived either as a delegate or
as a trustee. The latter metaphor potentially reduces the MP's accountabil-
ity, and it is no surprise that it is favored by power-holders. Of course, dis-
satisfied members of the electorate complain as if their MP were a dele-
gate, or at least a trustee in breach of trust.

A terminological clarification that is obvious in some languages is useful
at this point. There is a difference between what the German call vertreten
and darstellen, a difference between what the representative does and
what the representative is (what is he "standing for").

Speaking in legal terms, Vertretung is a mandate. Perhaps because of the
power of the ordinary meaning of words, this is the standard expectation
of German citizens regarding the delegate. For scholars like Hanna Pitkin,
however, representation goes beyond strict mandate, and it includes all
the acts of the mandate-holder, irrespective of ultra vires. This role is close
to the role of the guardian. Guardianship as a political concept, however,
smacks of paternalism. The second meaning, darstellen refers to a loose
reproduction of an original, the reproduction of a single feature. In terms
of political decision-making it refers primarily to the actualization of the
wishes or desires of the represented. John Stuart Mill, in his
Considerations on Representative Government, stated that what makes
government representative, beyond maintaining the consent of an educat-
ed people, is taking public opinion into consideration and making deci-
sions that correspond to it5. Finally, it should be added that in German a
third term is also used for representation, namely that of raepresentieren,
which means the incorporation of a moral principle or notion. This may,
of course, be relevant for what constitutional courts do in a Dworkinian
sense, but one has to admit the ambiguity of such an approach. This ambi-
guity becomes clear in the meaning attributed to Raepresentation by Carl
Schmitt. For Schmitt this term means the making publicly visible of some-
thing existential. The mystical uncertainties of what he calls "existential"

5 J. S. MILL, Considerations on Representative Government, Everyman's Library, 1936, 175. The rela-
tion to public opinion will play a role in the representational efforts of apex courts too.
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124 cause difficulties for this theory with respect to legal certainty and democ-
racy.

To end this survey it should be added that representation is often under-
stood as similitude, which is also a source of legitimacy. Similitude is
understood, among others, as a guarantee of identity. Where the issue is
law, politics, art, or even everyday virtue, the authenticity of the represent-
ed is of utmost importance. Similitude is a sign or proof of such authentic-
ity. It looks like the original, it has its characteristics, and it is, therefore,
authentic even if it is not the original and even if it is not identical. All this
points to Plato, and to Aristotle's concept of mimesis. Originating in con-
cepts of aesthetics, there is a form of political representation that is based
on the correspondence with the represented. The correspondence is not
necessarily limited to the individual or community but also to their funda-
mental characteristics; in contemporary politics, the similarity of some
characteristics of the representative to the represented is ordinarily consid-
ered a sufficient justification for the representative's authority (see the
"One of Us" ideology). This is particularly true in identity politics, where
political representation is understood as identity representation. Similarity
is crucial for representativeness in populist democracy: representativeness
means popularity in public culture, on television in particular. If politics
and political choices operate in the same manner as show business, or
"politique spectacle" as the French call it, then representativeness corre-
sponds first and foremost to attractiveness and sex appeal.

Attractiveness is a function of similarity, similis simili gaudet. Achieving
popularity in elections means being selected for the traits that reflect the
identity of the people making the choice.

To a considerable extent, popularity based on similitude thus serves as the
basis for electoral choices. Similitude fosters acceptance of the representa-
tive and therefore to his or her legitimacy.

In order to address the representation issue in the context of courts, one
must look briefly into competing concepts of political representation. A
quick glance at the history of concepts and practices of representativeness
and representation indicates that electoral representation's cachet results
from the power of mental oversimplification in politics.

Representatives, representativeness and representation are distinct con-
cepts and their indistinct use in the everyday discourse of representative
government is part of the war of legitimacy. Following Hanna Pitkin, I
understand political representation as an act of creation, including the cre-
ation of the very community that is represented. For Pitkin, political rep-
resentation is not static, it is not a matter of perfect correspondence, but
of selecting "which characteristics are politically relevant for reproduc-
tion."6 Talleyrand was able to capture this dialectical or "creationist" mean-

6 H. F. PITKIN, The Concept of Representation, University of California Press, 1967, 87.A
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ing at the very moment of its enfolding. This is what he said in the debate
on the binding mandate at the National Assembly in 1789: "The deputy […]
who was charged by the electoral borough [bailliage] to will in his name
is charged to will as the borough would have willed, were it transported to
the general meeting, that is after having maturely deliberated and com-
pared all the motivations of the different electoral boroughs." For
Talleyrand it is the liberty of the deputy to deliberate that makes him a
genuine representative7.

The election of representatives was historically understood as a con-
stituent/reaffirmative moment in the sense that the political community
was reaffirmed by the fact of electing local representatives. This approach
lies at the heart of Burke's famous Bristol address of 4 November 1774.
Burke expressed his "poor sentiments" in the following famous terms:

Parliament is not a congress of ambassadors from different and hostile
interests; which interests each must maintain, as an agent and advocate,
against other agents and advocates; but parliament is a deliberative assem-
bly of one nation, with one interest, that of the whole; where, not local pur-
poses, not local prejudices, ought to guide, but the general good, result-
ing from the general reason of the whole. You choose a member indeed;
but when you have chosen him, he is not member of Bristol, but he is a
member of parliament8.

Needless to say, in the 18th century political landscape of single con-
stituencies and in the absence of political parties, Burke lost his seat in
Bristol, though not necessarily because of the electorate's dislike of his
honorable theory. It is more likely that merchants of Bristol were not par-
ticularly inclined to accept free trade, which was advocated by Burke; it
was certainly a public good at the imperial level, but a disaster to their
treasure chests.

Though the binding mandate has been pushed out from modern constitu-
tionalism, the mandate problem resurfaces in radically democratic propo-
sitions. Different forms of referendum bring into representative government
elements of the binding mandate and is not unheard of in contemporary
constitutionalism.

Contrary to Burke, whose main concern was a government that represents
common interests, the delegates of the Third Estate in France (in search of

7 Talleyrand on 7 July 1789 at the National Assembly, Archives parlementaires, Tome 8., at 201, quot-
ed in P. BRUNET, La representation, in M. TROPER, D. CHAGNOLLAUD (dir.), Triaté international
de droit constitutionnel, Tome 1., Dalloz, 2012, 629.

8  E. BURKE, Speech to the Electors of Bristol, 3 November 1774, Works 1:446-448, in P. B. CURLAND,
R. LERNER, The Founders' Constitution, University of Chicago Press, Liberty Found, 2000. Vol. 1,
Ch. 13, Doc. 7. Available at  <http://press-pubs.uchicago.edu/founders/documents/v1ch13s7.html>.
It is quite remarkable that in Conor Cruise O'Brien's magisterial work on Burke this radical innova-
tion of political theory is left out from the long quote from the Address that is understood as an act
of personal honesty, which it indeed was. This is an astonishing example of the difference profes-
sional perspectives may cause. See O'BRIEN, The Great Melody. A Thematic Biography of Edmund
Burke, University of Chicago Press, 1993, 75.
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126 the general will) assumed that political representation was about collective
representation and not the representation of a specific sub-entity of actual
citizens of any electoral borough. In this regard, election-based represen-
tative democracy is a specific method of self-definition for the collective
political entity. The collective body to be represented is constituted by the
very representation, it can exist solely through a special identification
process that occurs primarily through elections. Of course, at least in prin-
ciple non-democratic representation may also do the trick, for example via
corporate or estate delegates, as long as they act as constituents of a col-
lective. The popular electoral process is, however, more credible because
it fits into individualist equality.

It was egalitarian democracy that gave a new credibility to the legitimacy
of elected representative governments. As Thomas Paine stated: The true
and only true basis of representative government is equality of rights.

Every man has a right to one vote, and no more in the choice of represen-
tatives. The rich have no more right to exclude the poor from the right of
voting, or of electing and being elected, than the poor have to exclude the
rich; and wherever it is attempted, or proposed, on either side, it is a ques-
tion of force and not of right9.

This revolutionary idea of equality was in clear contrast even with the
French revolution's prevailing ideas of national representation (except for
a brief moment in 1792 in the election to the Convention nationale). In the
long run, however, electoral representation became a legitimate means of
satisfying enhanced demands for equality, in the sense that in principle all
citizens-all those affected by the common decision-have equal standing in
the general election and hence in the determination of the policy through
elected representatives. But the election of the representative is understood
to be a temporary power-granting act: The electors transfer their decision-
making power. This conception of representation as something that is
equally shared by citizens resulted in the comfortable slogan that being

popularly elected grants power to govern. However, this conclusion is not
inevitable, and it does not sit comfortably with Madison's concept of con-
stitutional self-government.

Madison considered representative government, i.e., government by the
elected few, to be an antidote to direct self-governance (understood as
unruly democracy). He claimed that passing views through the medium of
a chosen body offers better wisdom. This concept of mediated self-govern-
ment is only distantly related to contemporary understandings of democ-
racy, a word that was anathema in the early days of people's power and
constitutionalism.

It is well known that Madison considered the republican form of govern-

9  T. PAINE, Dissertation on the First Principles of Government, 1795, Life 5:221-225, in P. B. CURLAND,
R. LERNER, The Founders' Constitution, University of Chicago Press, Liberty Found, 2000. Vol. 1,
Ch. 13, Doc. 40. Available at <http://press-pubs.uchicago.edu/founders/documents/v1ch13s40.html>.A
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ment a dispassionate, professional, and therefore a good institutional
arrangement against factionalism. In this mediated process the election
offers chances to bring in less biased decision-makers, and people who are
above local prejudice:

Extend the sphere, and you take in a greater variety of parties and inter-
ests; you make it less probable that a majority of the whole will have a
common motive to invade the rights of other citizens; or if such a common
motive exists, it will be more difficult for all who feel it to discover their
own strength, and to act in unison with each other10.

In other words, the Madisonian argument for representative government
was not based on a concept of mandate or delegation, or even true repre-
sentation of the Nation as a community of interests and values. Instead,
government is just a space for rather transparent interest negotiation, which
has built-in mechanisms to prevent extreme preferences from prevailing.

Political representation is a historically established solution to the specific
difficulties of coordinating collective entities, including political entities. It
enables a collective to appear as a single entity. Representation is dis-
cussed in terms of authorization, both in regard to the constituent elements
(e.g., citizens) and to the external world. In many regards correspondence
- i.e. correspondence with the constitutive elements - is the source of
authority: the citizen accepts the decision of the delegates because she rec-
ognizes herself as an actor of the decision, or at least she recognizes in the
decision her wishes and her identity. The contemporary criticism of elect-
ed representatives and of democracy is based on the assertion that such
recognition does not occur because similitude is absent.

Representative governments cannot be representative as they are alienat-
ed from the electorate; the electors do not recognize themselves in the del-
egates nor do they find their preferences reflected in the collective acts
that emerge from the deliberations of the representatives. This might not
be a relevant objection in a Burkean theory, but the underlying criticism
is related to a non-Burkean theory of representation, namely that of repre-
sentation being the faithful image of an original. The idea of a faithful
image animates a fundamental contemporary psychological concern at the
level of everyday political practices with serious political consequences.

Historically, correspondence, mandate (civil law delegation) and election
were prescriptive concepts that served to generate legitimate political
power. Although to some extent their existence in politics is parallel, they
are sometimes in competition. The interrelations between these concepts
can be demonstrated with reference to development of the power of the
Christian congregation over its members, and later on the power of church
leadership over the congregation and the Church. The medieval way of
thinking about this relationship influenced modern concepts of political

10 J. MADISON, The Utility of the Union as a Safeguard against Domestic Faction and Insurrection (con-

tinued), The Federalist, November 22, 1787, No. 10.
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128 representation of the state. In one approach, the congregation or even the
whole community of Christians is a mystical body in need of a representa-
tive, i.e., a decision-making head. This approach was abandoned when it
became necessary to affirm the power of the King over an increasingly sov-
ereign state, where sovereignty meant the supreme and exclusive power.

Parallel to this concept of representation of the body is the Roman law con-
cept of the mandate. The distinct body was enabled one way or another to
give instructions as to how to be represented, or at least, it was supposed
to be bound to respect some inherent characteristics and interests of the
represented. This relationship is like a guardianship as in the case of
minors, widows etc. To some extent the identification element of represen-
tation was amalgamated into the concept of royal power as representation
of the community. The National Assembly of the French Revolution was
composed of the representatives of the Third and Second Estate, who were
elected with clear binding mandates on behalf of specific communities
which were considered to constitute the realm (though the realm was
already represented in the body of the King). Technically, of course, the
difficulty with this binding mandate was that such a mandate would have
made it nearly impossible for those assembled on behalf of the Third Estate
to work towards their radical national plan. But the real issue was the
recognition of the national collective entity beyond the King in the exis-
tence of elected representatives, who were in their individual capacity
authorized to represent the Nation by being locally elected. In these cir-
cumstances, they recognized each other as being elected on behalf of the
Nation, where the Nation or the People could not have existed, or at least
could not have expressed itself, outside its representative body.

While concerns about the communities (national versus local) that legisla-
tors represent are not absent from contemporary constitutional thought,
they have been overshadowed by democratic equality ideologies which are
in partial conflict or tension with these more community-oriented concerns.
For practical purposes the emphasis was and is on the empowerment of the
individuals who constitute the people. It is in this context that the act of
election was singled out and elevated to a method of formally legitimating
the power of legislators. Nevertheless, the products of the elected repre-
sentatives are not necessarily representative.

At this point, the need for trustees acting for the insufficiently represent-
ed collective entity or its good comes to the fore: are constitutional courts
such trustees? If so, what are these courts going to correct, and how? After
all, most constitutions with strong constitutional review provisions mandate
only the protection of the constitution and the rights and competences
written into the constitution. This is not necessarily an invitation or author-
ization to correct misrepresentations of the will or identity of the people.

The discontent that originates from popular dissatisfaction with political/
parliamentary representation can be articulated as one of improper represen-
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tation of the intentions of the individual subjects. This approach is what
Hanna Pitkin calls a "one-to-one, person-to-person relationship." For Pitkin,
however, representation is a "public, institutionalized arrangement" where
the arrangement is intended not only to promote the public interest but also
to be "responsive to popular wishes when there are some."11 In other words,
representation is satisfactory if it is responsive. Other formal theories of legit-
imation in constitutional theory seem to suggest that is a one way street,
which contributes to the democratic deficit and growing political alienation
of minorities. This alienation is particularly pronounced where these minori-
ties remain electorally unorganized or where they can only be heard after
giving up certain constituent elements of their identity and existence.

Political representation is a principal-agent problem. A normative theory of
representation thus has to answer, first, what makes the principal honor the
commitments of the agent.

Second, what makes the agent honor the preferences of the principal?
Third, a theory of representation should consider that, at least at a certain
point, the principal should pass judgment on the content of the agent's
decision or performance, beyond the fact that the agent had the right to
act. It seems to me rather a shallow claim that authorization by formal elec-
tion, and accountability, if it exists at all, are sufficient for asking the elec-
torate (and the community) to honor the agent's decisions, though this
would follow under a contract theory of mandate (though ironically elec-
toral authorization denies contract theories).

This takes us to the interrelation of the representative, the represented and
the representation. So far the emphasis has been on political representation
as electoral representativeness. But even if the representatives are a consti-
tutive and renewable element of the represented community-that is, if the
community is shaped by the very act of selecting the representatives and
by allowing the representatives to shape the community-this does not grant
them legitimacy. All that follows from being elected is a sort of procedural
legitimacy because representatives must act within the formal rules. For
substantive legitimacy, the act of representation has to be recognized by the
represented as their own act, an act corresponding to their wishes or accept-
ed by their future actions. However, popular participation in decision mak-
ing is generally limited to electoral choice; the elected can therefore feel
alienated or even betrayed. They understand themselves as not being rep-
resented. They see no representation in the sense of similarity, which boils
down these days to identity and identity politics. The same applies to rep-
resentation on the basis of a mandate, which is the alternative justification
of the legitimacy of representation that has been in many regards out of
favor after Burke's address to the electorate in Bristol. Binding mandate is
a constitutional rarity and only floor crossing is an issue: electoral promis-
es are "more honored in the breach than in the observance."

11 H. F. PITKIN, The Concept of Representation, op. cit., 221, 233.
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130 JUDGES AS TRUSTEES: TRADITIONAL THEORIES.

The idea that courts and judges fit into one or another form of represen-
tation was historically quite widespread. Of course, the primary role of
judges is understood to be conflict resolution according to preexisting
rules. Therefore the standard problems of political representation cannot
be simply transferred to the judiciary. However, we pose the question:

Ought a judge do what his constituent society wishes, or what he thinks
best for society?

This question seems to be fundamentally contrary to the notion of unbi-
ased and independent judicial decision-making. But an independent deci-
sion-making process does not rule out the representativeness of the judi-
cial product. If the judgment should be some kind of correspondence and
therefore representation, even if primarily to a textually reflected image of
the popular will, the consequences of the decision's representational value
do matter. If judges have a duty to represent and make visible a legal real-
ity, is this a factor constraining or enlarging judicial power? Burke, halfway
between tradition and modernity, considered judges to be trustees of the
people, in the sense that the King was also a trustee12. The French revolu-
tion reflects an ambivalent position in this regard: Judges were elected in
the name of a representation theory of the Nation. This was intended to
counter traditional concepts of Parlement, the territorial judicial authority
in the Ancien Regime. The judges, like the delegates of the National
Assembly, were seen as decoupled from territorial communities. This
decoupling was intended to reinforce centralization without increasing the
powers of the King. However, the French judge was not considered a del-
egate. The insistence on elected judges stemmed from the election frenzy
of the Revolution: That was the first age that succumbed to the sex-appeal
of a simplified popular representation - legitimacy by participation.
Election was the ultimate source of legitimacy. In 1790 even priests had to
be elected in revolutionary France. Election of judges was also seen as a
remedy against the venality and corruption of the earlier system of judicial
appointments13.

It should be added that except in moments of revolutionary fervor, the

12 "It would (among public misfortunes) be an evil more natural and tolerable, that the House of
Commons should be infected with every epidemical phrensy of the people, as this would indicate some
consanguinity, some sympathy of nature with their constituents, than that they should in all cases be
wholly untouched by the opinions and feelings of the people out of doors. By this want of sympathy
they would cease to be a House of Commons. For it is not the derivation of the power of that House
from the people, which makes it in a distinct sense their representative. The king is the representative
of the people; so are the lords; so are the judges. They all are trustees for the people, as well as the
Commons; because no power is given for the sole sake of the holder; and although government cer-
tainly is an institution of Divine authority, yet its forms, and the persons who administer it, all origi-
nate from the people." E. BURKE, Thoughts on the Cause of the Present Discontents, 1770, Works 1:347-
349, in P. B. CURLAND, R. LERNER, The Founders' Constitution, University of Chicago Press. 

13 T. L. ANENSON, For Whom the Bell Tolls: Judicial Selection by Election in Latin America, 4 Sw. J.

L. & Trade Am., 1997, 262, argues that popular election would be appropriate in Latin-America, given
the need to be responsive to local community needs, and in the fight against corruption.A
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practice or even theory of popularly elected judges was hardly ever popu-
lar outside the United States. In the United States the Founding Fathers
did not contemplate the popular election of judges.

Nevertheless, in the populist movement of the early decades of the 19th
century, popular election became attractive in some of the American states.
Today in a number of states in the US, and very exceptionally in Japan and
Switzerland, state court judges are popularly elected. Courts of commer-
cial arbitration (recognized by members of a chamber of commerce) and
religious and community tribunals are sometimes elected. The 1993 consti-
tution of Peru provides that judges can be elected, but no use has been
made of this enabling provision. Apex courts, being closer to politically rel-
evant decision-making, are often indirectly elected (i.e., they are often
elected by political branches). Non-popular election (i.e., election by
Parliament) is more common, especially for apex courts. Such election, just
like appointment by the political branches, is problematic in part because
it undermines impartiality and independence. In one country, the members
of the federal tribunal are elected by legislators for a period of six years,
are eligible for re-election and the parliamentary tradition is that judges
are elected in proportion to the political party representation in that
Parliament. One of the major parties recently declared that judges who
consider international law applicable against domestic law are to be con-
sidered ineligible on the ticket of that party. I will not name this democ-
racy but it is clear to see that this approach is based on a firm belief in
representation through parties.

The French liberal theory of the 19th century accepted that the judge is a
representative of the Nation but has a function that is different from that
of political representatives14. This was never considered to be an argument
for popular election. Contemporary continental legal ideology maintains
the core of the 19th century concept insofar as judges exercise their power
on behalf of (and in the name of) the Nation. The objections to a contem-
porary judicial representation theory might be the following: As a rule,
courts cannot have formal legitimacy as representatives because there is no
way a constituency may formally recognize them or their acts as represent-
ing the people. Traditional, election-based answers to the principalagent
problem are in conflict with the judicial function and the rule of law (in
the sense that Liberty Found, 2000. Vol. 1, Ch. 13, Doc. 6. Available at
<http://presspubs. uchicago.edu/founders/documents/v1ch13s6.html>.
judges are law-bound). There is no specific political community that would
recognize a court as its own representative. While transparency and
accountability are democratic concerns that apply to the selection of
judges, it does not follow that democracy requires popular election15.

14 LABOULAYE, Séance du 21 juin 1875, Annales de l’Assemblée nationale, 1875, Tome 39, 86. Cited in

BRUNET, La representation, op. cit., 635.
15 J. RESNIK, Judicial Selection and Democratic Theory: Demand, Supply, and Life Tenure, CLR, 2004-

2005, 579.
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132 Like politicians, judges are in some ways accountable for their decisions,
and accountability of some elected officials is comparable to that of judges.
The accountability of parliamentarians is limited as it does not apply dur-
ing their mandate, and it is not personal vis-à-vis the constituents who vote
for parties. To the extent that a judicial decision is subject to review,
judges are accountable, and disciplinary requirements are stronger for
judges than for politicians. As to apex courts, there is less direct account-
ability, but to a considerable extent their decisions are renegotiated in leg-
islation and in lower courts.

The appropriateness of popular election of judges is particularly hotly
debated in the United States, especially because of the distortions inher-
ent to the judicial electoral process, with all the resulting conflicts of inter-
est. Should judges be elected at all, rather than appointed in a non-popu-
lar selection process? In this regard I limit myself to quoting The
Economist. The weekly magazine discussed the matter in the following
terms: "Back in 1906 Roscoe Pound, a scholar at Harvard Law School, start-
ed a campaign to have judges appointed by saying:

'Putting courts into politics, and compelling judges to become politicians,
in many jurisdictions has almost destroyed the traditional respect for the
bench.' When he spoke, eight in ten American judges stood for election.
Today, the figure is 87 percent. Americans are still reluctant to accept that
politicians should be chosen by the people, but not judges."16

Undeniably, judicial selection is an important problem for democracy, and
where the dominant mode of legitimation is by popular election, judicial
selection is under stress. To quote Resnik and Curtis again, "Democracy
has not only changed courts but also challenged them profoundly.
Egalitarianism poses deep problems for polities that have thus far been
unwilling to commit the resources that would support all the adjudicatory
opportunities promised."17

The legitimacy of the selection or election process has to satisfy a number
of sometimes contradictory considerations. The legitimacy of the judiciary,
and apex courts in particular is sometimes evaluated in terms of the back-
ground of judges (gender, minority status, or, especially in the case of inter-
national courts, national diversity)18. However, this matter is better framed in
terms of diversity and not representation. Of course, the social composition
of the judiciary is a genuine problem in terms of potential class or group

16 Guilty, Your Honour? This year's judicial elections may be worryingly free-speaking. (The Economist,
22 July 2004). For a review of judicial selection and arguments against popular judicial election see
e.g., L. EPSTEIN, J. KNIGHT, O. SHVETSOVA, Comparing Judicial Selection Systems, Wm. & Mary
Bill Rts. L. J., 2001, 7.

17 J. RESNIK, D. CURTIS, Representing and Contesting Ideologies of the Public Spheres: Representing

Justice: Re-Presenting Justice: Visual Narratives of Judgment and the Invention of Democratic Courts,
op. cit., 24.

18 The European Assembly, the representative body that elects the judges of the ECHR has formal rules
on achieving gender balance and as an international court it is based on the rule that each state has
to have a judge on the court, justified by equality of states as sovereigns.A
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bias. Wolfgang Kaupen's pathbreaking research has demonstrated that the
family background of the German judiciary did play an important role in
their interpretation of the law, which might have had an impact on the pub-
lic perception, and reluctant social acceptance of the judiciary19. But I will
limit myself to problems of judicial representativeness as symbolic represen-
tation. More properly, we are confronted here with the signaling function of
selection resulting in some kind of representation of people or recognized
virtues of society. Here the representation is understood in terms of likeness
or similarity: In this approach, the sociocultural background of the composi-
tion of a court or of the whole judiciary is understood to signal political pref-
erences. Here the issue is: do judges in their person reflect society correct-
ly? Is it correct from the perspective of constitutionalism and is it possible
as a matter of practicality that courts, and apex courts in particular, have to
be socially representative in the sense of reflecting the socio-cultural com-
position of society? In a broader sense: Political recognition of social diver-
sity increases the symbolic legitimacy of courts - but is this a (proper) source
for the legitimacy of judgments, which are in principle legitimate because
they correspond in a specific way to laws, and perhaps result in socially
acceptable conflict resolution? The representative social diversity of the judi-
ciary may signal important political choices, but it enhances legitimacy in
law only to the extent that it creates a prima facie respectability: The social-
ly representative court is less likely to be elitist. It promises the respect of
all of us by embodying traits that are similar to the body of people it repre-
sents. It does not necessarily provide an internal legal legitimacy. Special
personal experiences of the judge related to his or her social background
may contribute to better understanding of a problem, but this idealized
improvement of background knowledge does not guarantee legally credible
judgments. Justices Thurgood Marshall and Clarence Thomas offered oppo-
site solutions to discrimination on the basis of their somewhat similar life
experiences and racial background. Judgments are not expected to repre-
sent public opinion in the statistical sense. The politics of mirror representa-
tion correspond to a concept of symbolic representation. This has important
political functions, especially in terms of identity politics.

Irrespective of its pragmatic merits, the ideal of social likeness that is based
on the sociocultural composition of the judiciary is open to criticism.
Hannah Pitkin describes such likeness as a strategy of power. The represen-
tative judges are appointed within a power game between the ruled and the
ruler, where the ruled accept leadership. Here the ruler (the agent) is not
identifying himself with the electorate through shared or jointly developed
policy goals but he works "on the minds of the people who are to accept"
leadership20. While soft quota may serve symbolic representation and
increase credibility among certain excluded groups (and it may well be part

19 W. KAUPEN, T. RASEHORN, Die Justiz Zwischen Obrigkeitsstaat und Demokratie: Ein Empirischer

Beitrag zur Soziologie der Deutschen Justizjuristen, Luchterhand, 1971.
20 H. F. PITKIN, The Concept of Representation, op. cit., 101.
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134 of a general affirmative action project) the genuine issue is more one of
exclusion than inclusion. Singling out certain relevant experiences and rep-
resentations excludes other experiences a priori. For example, to insist on
prior judicial experience in the nomination of human rights judges disre-
gards the relevance of human rights advocacy or academic experience.

Traditionally it was assumed that legislation's "constitutional role is to be
representative rather than impartial, to make policy rather than to apply
settled principles of law."21 However, we live in a world where the govern-
ment's promises to serve the public good are not observed. In order to cor-
rect this mischief of bias, where the corrective power of the democratic
process does not manifest itself, or where such correction might be delayed
with serious consequences, a traditionally judicial virtue may come to the
rescue. Here the shortcomings of the democratic process are remedied by
judicial intervention, primarily through judicial control of legislation and
of the political branches more generally. Moreover, rule of law and other
settled principles do matter even to legislation. When it comes to the rule
of law, or to blatant human rights violations, lawmakers have difficulties
relying on the fact that they are representative in one or another sense of
the term, since they may sometimes need to disregard socially endorsed
values in favor of recognized principles of law. (Retroactive legislation, for
example, remains an aberration even if supported by the majority.)
Moreover, government is expected to do more than govern-it must also sat-
isfy demands for some kind of justice, which is a traditionally judicial func-
tion. Judicial interference in matters that are socially construed as issues
of justice are easy to accept.

Indeed, one can see that public administration is increasingly judicialized.
For example, it is increasingly accepted that hearing officers are built into
the system of US federal administration.

The opposition between making and applying policy that was so elegant-
ly articulated by Justice Powell is increasingly blurred. Given the political
bias of legislation, constitutional courts (referring to various constitutional
formulations) assume that the ordinary politicallegislative process has to
observe fundamentals of impartiality and fundamental principles of law. I
will argue that apex courts do have a constitutional mandate to correct cer-
tain imperfections of the representative system. They may even correct
some of the bias of legislative choices to the extent that these choices do
not represent the constitution's vision of society.

Where the political system itself denies some people participation in self-
government, the system of representation will be flawed. This flaw creates
a clear task for the apex courts, which legitimately interfere to correct this
shortcoming. Secondly, when courts stand up on behalf of the excluded,
they represent the interests of the excluded in the fashion of a guardian,
without a mandate coming from, or through, election. In this regard courts

21 Fullilove v. Klutznick, 448 U.S. 448, 502 (1980) Justice Powell, concurring.A
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are delegates without a mandate; they act as if being delegated by the
powerless. A second representative function is clearly encompassed by the
theory of "insular minority" protection.

In this regard it is the constitutional duty of courts to provide protection
to those who are excluded from the minimum protection that stems from
participation in the democratic decision-making process. This was the
famous program of the Supreme Court outlined in Footnote Four of
Carolene Products22. In this sense, constitutional and human rights courts

do have a representative function; they correct flaws in electoral process,
enabling the participation, and therefore representation, of the excluded.
In a broader sense, it is a constitutional issue, and therefore, at least to
some extent, a matter for the courts, to participate in the definition of the
people, that is, who is entitled to participate in elections, or who is to be
represented; in other words who is "the people." The Supreme Court of the
US decided the question of assisted suicide on these grounds: It was held
in Cruzan v. Director, Missouri Department of Health, 497 U.S. 261 (1990)
hat there is no federal right to assisted suicide and this is a matter or right
to be determined by the people of the various states.

Moreover, at least some courts consider themselves as having a duty to pro-
vide special protection to the historically oppressed and vulnerable who can-
not have proper substantive representation through the political process,
though the justification is generally based more on dignity than on equal
electoral rights. The Supreme Court of India sometimes acts as the represen-
tative of the powerless (without special mandate). This may fit into Pitkin's
concept of "substantive acting for others,"23 but the courts only rhetorically
refer to the represented and prefer references to rights and values.

It can be argued that the popularly elected delegate has a better under-
standing of the appropriate action to take than the judge whose horizon is
case-bound. This is not fully correct. Within the understanding provided in
law and precedent, the judge is in a situation comparable to the legislator.
What makes the difference is that the judge is not acting on behalf of the
constituency and is, perhaps, less concerned with secondary consequences.

But this is a big "perhaps." A constitutional court, however, is not expect-
ed to follow the best or "objective" interests and will of the constituents
(understood as national community), but rather, only certain values embed-
ded in the constitution. The court's legitimacy comes from the constitution
on behalf of the community as a whole that accepted self-government. The
assumption is that the constitution describes the "genuine," fundamental
value preferences of the constituency, irrespective of the actual majoritar-
ian or other preferences. The courts may bona fide claim that specific con-
stitutional values that the court relies upon in quashing legislation serve
the interests of the underrepresented.

22 United States v. Carolene Products Co., 304 U.S. 144, 155 (1938).
23 H. F. PITKIN, The Concept of Representation, op. cit., 141.
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136 REPRESENTATION OF FUNDAMENTAL CONSTITUTIONAL VALUES

The above corrections to electoral democracy are either procedural, or con-
cern indirect interest representation for those whose most fundamental
constitutional rights cannot be meaningfully taken into consideration in
the majoritarian legislative process given the persistent distortions built
into that process. There is, however, an additional concept of representa-
tion-based judicial intervention that relies on the need for substantive rep-
resentation. In some instances apex courts are understood as representing
or acting on behalf of fundamental constitutional values that are unrelated
to specific constituencies. In practical terms, the "insular minority/vulner-
able group interest representation" and the "fundamental value/substantive
representation" concepts overlap. It can be argued that courts "represent"
people in one or another of the above senses, thereby complementing
elected democratic institutions, for example by identifying and sustaining
the people's fundamental values. Even when the empirical people turns
against such attributed values, for example through its elected representa-
tives, the theory holds that courts still faithfully and legitimately represent
and defend genuine popular wishes. According to this understanding,
courts sustain the very democratic system that enables people to self-gov-
ern while fully respecting all of the members of the community.

At this point it is appropriate to recall Burke once more. He attributed to
the House of Commons the duty to act in harmony with "the public senti-
ment of people."24 This is what Hamilton called "a due sympathy between
the representative body and its constituents."25

Constitutional judges may be capable of reasoning in harmony with the
public sentiment, for example by taking notice of uncontested judicial
findings emerging in the laboratory of lower courts that reflect public sen-
timent. Judicial representation of people's "true" constitutional self (if it
exists at all) has the advantage that the judiciary is not beholden to spe-
cial interests or party politics, and can avoid the pragmatic and temporary
pressures created by shortsightedness and whim. But the judiciary's repre-
sentation will never be purely reflective of the public's opinion and senti-
ment; it will be selective and creative too, in the hope that thanks to its
own legitimacy, the people, at least by acquiescence, will recognize the
accuracy of the judicial finding.

From the perspective of theories of representation, when courts stand up
for underlying social and constitutional values, adding to, or even contra-
dicting legislation, such acts may count as representation of the communi-
ty so long as they may be "in some way or for some reason, […] be ascribed
to another,"26 i.e. the represented. I hasten to add that even if this claim of

24 E. BURKE, Thoughts on the Cause of the Present Discontents, op. cit.
25 A. HAMILTON, Concerning the General Power of Taxation (continued), The Federalist, January 5,

1788, No. 35.
26 H. F. PITKIN, The Concept of Representation, op. cit., 139.A
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representation makes sense, it cannot, in itself, make the act of judicial
interpretation constitutionally legitimate. Constitutional adjudication has
to satisfy specific requirements of formal constitutional legitimacy.
However, constitutional legitimacy is not a purely formal legal issue; it has
clear political and even cultural dimensions.

Are constitutional value judgments generated or confirmed by courts rep-
resentative, especially where they supplement legislation? How can we
evaluate such claims of representativeness? These judgments are acts of
re-creation, they bring into presence an already existing practice or value.
The pre-existing is reinforced, legitimated by judicial endorsement. A fair
number of social acts must point in the same direction in order to qualify
as a pre-existing practice or value. The re-creativity in judicial review is
limited by the constitution and by the previous acts of the apex court.
Moreover, such constitutional value judgments need at least tacit endorse-
ment by the represented community, for example through acquiescence.

This type of judicial action on behalf of the community may be legitimate,
at least in the eyes of a constitutional theory that recognizes that democ-
racy (and parliamentary representation in particular) needs corrections. But
judicial correction will continue to suffer from a democratic legitimacy
deficit in the sense that the judiciary does not interact as much with the
electorate as the political representative bodies. The represented have lit-
tle chance to influence the judicial process. Judicial "representation" of
public interests or constitutional values in cases where legislation is non-
existent or disregarded is analogous to a guardian who acts on behalf of
incompetent actors (agents). It is not clear what would legitimize such
action other than the desire for paternalism and for combatting the intrin-
stic biases that characterize the political branches.

It is similitude that makes such determinations of constitutional values
credible from the point of view of representativeness. The values protect-
ed by the courts resemble values cherished by people. Judges cannot claim
that they represent society in any sense of delegation of power through
election or other form of transfer of power. But they can claim that,
because of their impartiality, they are the best-suited institution for pro-
ducing a correspondence between the values or sentiments of the people
and the values or sentiments expressed in their judgments. In addition,
constitutional courts may claim that they are formally called upon by the
constitution to carry out the task of identifying partly unidentified values
that correspond to the values held by the people. They are not represen-
tatives of the people, but what they discover in their judgments is nonethe-
less representative of what is essential in the constitution and hence for the
people.

Obviously, the idea of representation as the discovery of essential features
derives from Plato. For Plato, the Equal exist behind the imperfect similar-
ities of objects. With respect to the law, similarities in precedents and other
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138 relevant legal findings can be found to point toward an underlying value.
The claim that judicial findings represent true values may well refer to
these findings' creative discovery of such similarities. A Platonic theory of
"courts as representers" claims that the judge is capable not only of repro-
ducing reality through similitude, but also expressing the hidden reality
that underlies that similitude.

Such Platonic representation, even if one disregards its metaphysical
assumptions about pre-existing knowledge, remains open to criticism,
which legal scholarship has supplied in abundance. Platonic representation
runs against robust democratic theories that rely on representing the will
of empirical people. Notwithstanding the German doctrine of the objective
hierarchy of values in the German Basic Law, there is no uncontested
empirical evidence that there is a pre-existing thing (value), at least not
beyond the constitution, waiting for discovery. The alleged similarity of the
constitutional value with recognized social practices can be characterized
simply as the creative result of interpretation. Activist constitutional judg-
ments are a mixture of empirical references to expressions of otherwise
imperfect popular will and underlying, non-empirical or non-popular
trends27.

The difficulties and dangers of essentialism loom large. One can be right-
ly afraid that a constitutional court that claims to discover and enforce
"essentials" will claim powers originating in a thought process not accessi-
ble to others and not open to public scrutiny.

Such priestly access to justice is a recipe for arbitrariness and results in
judges' isolation from society.

Notwithstanding the above objections, the "bringing into presence" of
underlying values is an appropriate form of constitutional interpretation
when it implies representation of society's values. The personal character-
istics of the judges themselves do not need to be representative, only the
values they discover. A likeness to underlying social values can be estab-
lished within judicial reasoning. But this cannot be confused with a search
for essentials. Of course, apex courts generally have the mandate to be rel-
atively autonomous and creative in this regard, at least according to the
theory that constitutional courts must protect the constitution. The discov-

27 See, e.g., the ECtHR references to "European value consensus." See e.g. S.H. and Others v. Austria,
ECtHR, Application no. 57813/00, Judgment of 3 November 2011, Paras. 96, 106, Separate Opinion of
Judge De Gaetano, Para. 4, Joint Dissenting Opinion of Judges Tulkens, Hirvelä, Lazarova Trajkovska
and Tsotsoria, Paras. 7-8, 10-11; Stummer v. Austria, ECtHR, Application no. 37452/02, Judgment of 7
July 2011, Paras. 105, 132, Partly Dissenting Opinion of Judge Tulkens, Para. 10; A, B and C v. Ireland,
ECtHR, Application no. 25579/05, Judgment of 16 December 2010, Paras. 235-237, Concurring Opinion
of Judge Finlay Geoghegan, Paras. 1, 4-10; Joint Partly Dissenting Opinion of Judges Rozakis, Tulkens,
Fura, Hirvelä, Malinverni and Poalelungi, Paras. 2-9; Dickson v. The United Kingdom, ECtHR,
Application no. 44362/04, Judgment of 4 December 2007, Paras. 79-81; Animal Defenders International
v. The United Kingdom, ECtHR, Application no. 48876/08, Judgment of 22 April 2013, Para. 123,
Concurring Opinion of Judge Bratza, Para. 14, Joint Dissenting Opinion of Judges Ziemele, Sajó,
Kalaydjieva, Vučinič and De Gaetano, Paras. 8, 15. See also the reference to the allegedly growing num-
ber of US states decriminalizing sodomy in Lawrence v. Texas, 539 U.S. 558 (2003).A
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ery of the constitutional values in social values (and practices) is a creative
act in the sense of careful and balanced selection and harmonization.

Such selection is inherent in all representation and it constitutes, at least
in some cases, an act of limited and bounded creation28.

Aristotle's related concept of art, one certainly inspired by Plato's intuitive-
ly attractive approach, might be a source of inspiration for a theory of judi-
cial representation as correspondence. According to Aristotle, art is mime-
sis, meaning a form of imitation. "Imitation … is one instinct of our
nature."29 It presupposes, arguably, that nature or reality is a given, an
object that is independent of the imitation, even if reality becomes stylized
through artistic interpretation. The artistic, image-oriented approach to
representation emphasizes presence by likeness, where likeness is created
by reproduction. (Political science theories of substantive representation
reflect this concern.) In the Aristotelian approach mimesis is an act of
choice or selection: Sophocles chose his heroes like Oedipus, and he indi-
cated why Oedipus is the hero. For Aristotle, tragedy is selective at least
in the sense that tragedy is the imitation (mimesis) of certain kinds of peo-
ple and actions. Correspondence is not purely mirror-like. The act of mak-
ing present is also an act of choice or selection. In the case of constitution-
al (re)presentation (which is authenticated by the tools of constitutional
and interpretative reconstruction), the legitimacy of the constitution as a
living instrument is based on the credibility of the legal tools used to
reconstruct it. By this logic, one could argue that the judge chooses to rep-
resent certain people, in particular those denied a voice in the current
political system.

Nevertheless, the concept of mimesis remains of limited value for legal rep-
resentation: in theatrical performances, the playwright writes the script and
the actor performs for an audience. There is no such audience for the
judge, at least in principle. The judge acts as a constitutional interpreter,
attributing a non-political meaning, an objective reality, to the constitution.
To interpret the law, she should not concern herself with the reactions of
the "audience," that is of politicians or even society at large. In practice,
however, this may not be true. Theories that emphasize the political nature
of constitutional adjudication imply that constitutional adjudication some-
times cannot be evaluated by legal considerations alone and argue that
constitutional adjudication may rely on methods that go beyond positivist
techniques of statutory interpretation.

Pitkin emphasized that representation is "re-presentation, a making present
again."30 This implies that only the existing, be it essential or not, is to be
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28 Obviously, creative representation of constitutional values, asserted against the position of the polit-
ical branches must remain exceptional, and has to be used with care. It has to be used sparingly,
among others for pragmatic reasons. It will loose its credibility if it does not fit into less controver-
sial judicial activities, and it will become irrelevant if it runs too often into political opposition.

29 ARISTOTLE, Poetics, Cosimo, Inc., 2008, 6. (1.IV.)
30 H. F. PITKIN, The Concept of Representation, op. cit., 8.



140 made present, visible. In this sense representation means that what is made
present was already present in some form.

However, this does not rule out an element of creativity in the sense that
the already present has to be selected, formalized and reinforced against
other possibilities. This is important and even crucial for a constitutional
court. It means that in some form the legally reproduced has already exist-
ed socially (and even legally in the form of an applicable principle); it is
not, therefore, an arbitrary creation of the judge (nor that of parliamentar-
ians). However, Pitkin advocated a dynamic concept. Political representa-
tion should be able to reflect the changing nature of the represented agent
both at the individual and collective levels: the individual preferences
change as well as the self-understanding and needs of the collective enti-
ty, and these changes are exactly the result of the interaction between the
represented collectivity and the delegate. The performance of courts as
representatives (or in carrying out a related role) can be satisfactory so
long as they understand these dynamics. They cannot be the only institu-
tion responsible for this reflection and they cannot claim exclusive powers
in that regard.

Within a theory of political representation the central issue is this: why
exactly one particular absentee or another has the right or other claim to
have her views made present in constitutional interpretation? Why should
a court look to a specific understanding and corresponding empirical real-
ity of the people instead of another one, in particular the one that is rep-
resented in the parliamentary majority of the day? Why should, for exam-
ple an idealized and speculative political community of the constitutional
founders' generation be of more importance than the majority behind a law
enacted yesterday? Why constituency X versus Y, and in particular, why
an imaginary or idealized Y instead of an empirically existing X?

Legislation can be accused time and again of being out of touch with con-
stitutional realities, i.e. constitutional values of the society of the day. After
all, legislation does not always reflect the genuine wishes and interests of
the majority or even those in whose name the legislature acted, and even
less the public interest. The standard response is that such criticisms are
legally irrelevant and even destructive: law and legislation are about
attributing exclusive authority to the elected body to determine what is in
the public interest, or what corresponds to the majority's will. These criti-
cisms are illegitimate because they invoke actors outside the parameters of
the poltical system. But external critics of the legislative process should not
be ostracized completely, ignored until the next elections come around
(which do not always usher in desired or even promised legislative correc-
tions). Judicial review is intended to provide an exterior source of correc-
tions to electoral democracy, though in some jurisdictions judicial review
is meant primarily to correct executive decisions only. A considerable num-
ber of democracies recognize in a fundamental way that the constitutional
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system as such requires judicial oversight as well as corrections to the
democratic process; finding the right form of cooperation between these
(and perhaps other) constitutional life forms is a matter for debate and
negotiation.

Contemporary pluralistic multicultural societies are often divided on value-
laden issues, and this may result in legislative inaction. For example, cer-
tain practices might be considered socially permissible and in line with
very abstract constitutional values. The legislature, however, may fail to act
in light of such practices and may remain silent on the matter, even if inac-
tion perpetuates previous legislative decisions that hamper or even crimi-
nalize socially permissible practices. How a court can determine what is the
"genuine" and constitutionally valid popular will in the absence of legisla-
tive action? Consider the criminalization of sodomy or the growing accept-
ance of various forms of death with dignity or in vitro fertilization. Public
opinion is commonly cited with respect to the permissibility of these prac-
tices, usually in the form of public opinion polls. Of course, the judge is
not bound by such data, and public opinion is in any case only consider-
ation the judge might make. But it is quite possible that legislators will fol-
low a minority view because they can be reelected with the support of that
minority. Such "over-representation" of minority preferences is an ordinary
consequence of collective action. A small interest group will organize itself
where the issue is of great importance to that group. Because of the organ-
ized and even institutionalized representation of the group interest, it can
present itself as the public interest, the national tradition etc. The group
will have more influence than the majority, which might consist of uninter-
ested, isolated individuals.

It is rather problematic to determine what kind and form of majority is
needed for a claim that reflects a fundamental moral choice of society.
Public opinion is very malleable in the age of mass communication. While
up to 70 per cent of the American public favored assisted dying in public
opinion surveys31, when the time came to vote on referenda that proposed
legalizing the practice, majorities in state after state rejected the proposal
(with two exceptions, so far).

Likewise, gay adoption was supported by the majority of the French in
2012, and that position was perhaps confirmed by granting a majority to
the Socialists in the national elections. Once gay adoption legislation was
seriously considered and debated for in the legislature, this majority
seemed to disappear. It is likely, however, that if gay adoption were to
adopted, and in the absence of major scandals, people would quickly
accept the practice.

And what if they didn't? Is this a decisive factor for a constitutional court?
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31 The Pew Research Center, More Americans Discussing - and Planning - End-of-Life Treatment. Strong

Public Support for Right to Die, January 5, 2006. Available at <http://www.people-
press.org/files/legacy-pdf/266.pdf>.



Take the example of the abolition of the death penalty by the Hungarian
Constitutional Court in 1990. This was a highly unpopular decision at the
time, but one that the political elite considered to be a constitutional and
political necessity for the acceptance of Hungary into democratic Europe,
an uncontested societal goal at the time32. Today, even after a new gener-
ation has come to participate in public life, the general public is still in
favor of the death penalty. Is this to say that the Constitutional Court did
not represent the nation's constitutional values?

Certain theories of constitutional adjudication consider that judicial review
is part of the legislative process, which is, after all, not only about repre-
sentation. Such a blurred understanding of the legislative process may run
against a quasi-Rousseauist theory of democracy wherein the general will
is to be formed and expressed by the people/nation.

Brunet, however, offers a better interpretative framework: if it is the con-
stitution that expresses the general will, and if legislation has only an acci-
dental relationship to the general will, then the elected legislator does not
represent popular will. The constitutional judge or court, on the other
hand, is arguably one of the best representatives of the people, or at least
a trustee acting within the mandate of the constitution.

Habermas, too, offered an account of judicial correction of parliamentary
representation. In his view, public autonomy goes way beyond majority
representation and is threatened by unequal social power. It is the role of
constitutional courts to stand up against both state and private encroach-
ments into this public autonomy33.

According to these accounts, courts may become representatives of com-
munity values (and interests). These values serve as foundations of the
community. As such they are also part of the mandate that the constituent
people gave to its elected delegates. If Pitkin is correct, for a democracy
the goal is not symbolic representation but rather the "accurate reflection
of the popular will."34 Courts do have or should have a role in evaluating
whether the legislative process does accurately reflect the popular will.
Such evaluation may have a secondary effect on the parliamentary elec-
toral process, for example by delegitimizing the incumbent party or its
opposition. There are good reasons to believe that there is a constitution-
al mandate for courts not only to reflect the accuracy of legislative action
in terms of Kelsenian negative legislation (striking down unconstitutional
laws) but also filling in legislative gaps in conformity with the communi-
ty's fundamental value choices and constitutional project, particularly
when the community is divided. Accountability for such evaluation is not
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32 Hungarian Constitutional Court, Decision 23/1990 (X. 31.) AB. See e.g. L. SÓLYOM, G. BRUNNER,
Constitutional Judiciary in a New Democracy. The Hungarian Constitutional Court, The University
of Michigan Press, 2000, 118-138.

33 J. HABERMAS, Between Facts and Norms: Contributions to a Discourse Theory of Law and

Democracy, The MIT Press, 1996, 277-279.
34 H. F. PITKIN, The Concept of Representation, op. cit., 106.A
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limited to the electoral process, as a shallow concept of democracy would
suggest, even if the accountability of courts remains unsettled.

Concepts of representative democracy operate with false certainties. It is
taken for granted that representation is valuable, since it enables people to
exercise sovereignty. However, sovereignty remains a concept dependent
on its definition, and it is, therefore contestable and contested; and the
very concept and, most importantly, related practices, are changing35.

Similar uncertainties emerge in the context of defining the people. Who
can be a citizen? To what extent are non-citizens to be counted among the
people, even if they do not possess participatory rights? Are non-citizen
nationals, for example those living abroad, to be counted among the peo-
ple? These matters were non-issues in homogeneous and stable nation
states, but such states are historical accidents, and the assumption no
longer reflects contemporary European realities. These are divisive social
issues; it is understandable that for the sake of social stability they are
often left to judicial gestation and partial judicial solutions. Decisions relat-
ed to granting or denying citizenship are subject to judicial review, demon-
strating the inherent difficulties of popular representation.

In these contexts, the legitimacy of courts cannot come from mimetic rep-
resentation of fundamental values, though reference to such recognized
values is crucial in judicial decision-making. The representativeness of
judicial determinations will to some extent be creative, although this cre-
ative representation will only be credible if it corresponds to some sort of
reality. In other contexts, the legitimacy of constitutional adjudication orig-
inates from the need to correct the imperfections of political representa-
tion. This is not a matter of representing the popular will but rather of judi-
cial reasoning and evaluation. The social and political mediation between
social groups that electoral representation provides may fail, and in these
circumstances courts may have to fill the gap or attenuate the conflict. The
procedural aspects of constitutional adjudication (including the relevance
of precedent as distilled and accepted through social practices and popu-
lar wisdom) provide credibility to judicial determinations of social facts and
values. In this regard, the activities of apex courts may fit well into the
larger scheme of representative government or democracy as envisioned by
Madison. By exercising judicial review over the decisions of the elected
branches, apex courts, as professional and dispassionate bodies, act as
important parts of republican government, limiting factionalism and pre-
serving unity.
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35 It is, among others for this reason that, at least on the Continent, courts are regularly called to deter-
mine whether the legislative and executive branches are or are not violating national sovereignty in
granting new attributions to the European Union. See, e.g. the Lisbon judgment of the German
Federal Constitutional Court, BVerfG, 2 BvE 2/08, Judgment of 30 June 2009.



144 ÐÅ ÇÞ ÌÅ

Â ñòàòüå ãî âî ðèò ñÿ, ÷òî âîï ðîñ ïðåäñ òà âè òåëü ñòâà ðàñ ñìàò ðè âà åò ñÿ â
êîí òå êñ òå âûñ øèõ ñó äîâ, òà êèõ êàê Âåð õîâ íûé è Êîíñ òè òó öè îí íûé
Ñó äû. Ðàñ ñìàò ðè âà þò ñÿ ðàç ëè÷ íûå ïî íè ìà íèÿ ïðåäñ òà âè òåëü ñòâà. Àâ -
òîð äà åò îá ùåå ïðåäñ òàâ ëå íèå êîí êó ðè ðó þ ùèõ êîí öåï öèé ïðåäñ òà âè -
òåëü ñòâà äëÿ òî ãî, ÷òî áû óòî÷ íèòü ýëå ìåí òû ïðåäñ òà âè òåëü íîñ òè â ñó -
äåá íîé ñèñ òå ìå. Ñó äåá íûå è ïî ëè òè ÷åñ êèå âåò âè ïðåäñ òà âè òåëü íî ãî
ïðà âè òåëü ñòâà íóæ äà þò ñÿ â ëå ãè òèì íîñ òè, à êîã äà ñó äû äåéñòâó þò ïðè
îò ñó ò ñòâèè çà êîí íîñ òè, â ÷àñò íîñ òè, êîã äà îíè îò ìå íÿ þò çà êîí è çà -
ìå íÿ þò åãî ñâî è ìè ñîáñòâåí íû ìè ðå øå íè ÿ ìè, îíè ïîä âåð ãà þò ñÿ íà -
ïà äå íèþ çà óçóð ïà öèþ çà êî íî äà òåëü íîé âëàñ òè áåç ïóá ëè÷ íî ãî îäîá -
ðå íèÿ. 

×òî êà ñà åò ñÿ ïðåäñ òà âè òåëü ñòâà êàê ñïîð íîé êîí öåï öèè, àâ òîð ïîä -
÷åð êè âà åò ñëå äó þ ùèå âîï ðî ñû: ÿâ ëÿ þò ñÿ ëè êîíñ òè òó öè îí íûå ñó äû
ïîä õî äÿ ùè ìè îð ãà íà ìè? Åñ ëè äà, òî ÷òî ýòè ñó äû ñî áè ðà þò ñÿ èñï ðà -
âèòü è êàê?

Çà òåì â äîê ëà äå çàò ðà ãè âà åò ñÿ âîï ðîñ îò íî ñè òåëü íî òî ãî, äîëæ íû ëè
ñóäüè èç áè ðàòü ñÿ èëè íàç íà ÷àòü ñÿ, è ìî ãóò ëè ñóäüè ïðà âèëü íî îò ðà -
æàòü îá ùå ñò âî.  

×òî êà ñà åò ñÿ ïðåäñ òàâ ëå íèÿ îñ íî âî ïî ëà ãà þ ùèõ êîíñ òè òó öè îí íûõ
öåí íîñ òåé, àâ òîð îò ìå ÷à åò, ÷òî êîíñ òè òó öè îí íîå ïðà âî ñó äèå äîëæ íî
óäîâ ëåò âî ðÿòü ñïå öè ôè ÷åñ êèì òðå áî âà íè ÿì ôîð ìàëü íîé êîíñ òè òó öè -
îí íîé çà êîí íîñ òè. Òåì íå ìå íåå êîíñ òè òó öè îí íàÿ çà êîí íîñòü, êðî ìå
ïðà âî âî ãî, èìå åò òàê æå ÷åò êèå ïî ëè òè ÷åñ êèå è äà æå êóëü òóð íûå àñ -
ïåê òû. 

Êîíñ òè òó öè îí íûå ñó äû, îñó ùå ñ òâëÿÿ ñó äåá íûé êîíò ðîëü çà ðå øå íè ÿ -
ìè èçá ðè ðà òåëü íûõ âåò âåé âëàñ òè, âûñ øèõ ñó äîâ êàê ïðî ôåñ ñè î íàëü -
íûõ è áåñï ðè ñò ðà ñò íûõ îð ãà íîâ, ÿâ ëÿ þò ñÿ âàæ íîé ÷àñòüþ ðåñ ïóá ëè -
êà íñ êî ãî ïðà âè òåëü ñòâà, îã ðà íè ÷è âàÿ ôðàê öè îí íîñòü è ñîõ ðà íÿÿ åäèí -
ñòâî.
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ÂÅÐ ÕÎ ÂÅ Í ÑÒÂÎ ÏÐÀ ÂÀ 
È ÏÐÅ ÄÅ ËÛ ÓÑ ÌÎÒ ÐÅ ÍÈß 

ÇÀ ÊÎ ÍÎ ÄÀ ÒÅËÜ ÍÎÉ ÂËÀÑ ÒÈ

ÏÅÒÐ ÌÈÊ ËÀ ØÅ ÂÈ×

ÏðåäñåäàòåëüÊîíñòèòóöèîííîãîÑóäàÐåñïóáëèêèÁåëàðóñü

Óâà æà å ìûå ó÷àñò íè êè Êîí ôå ðåí öèè!

Äà ìû è ãîñ ïî äà!

Äèñê ðå öè îí íûå ïîë íî ìî ÷èÿ ãî ñó äà ð ñòâåí íîé âëàñ òè ñâÿ çû âà þò ïðåæ -
äå âñå ãî ñ âëàñò íû ìè è óï ðàâ ëåí ÷åñ êè ìè ïîë íî ìî ÷è ÿ ìè ãî ñó äà ð ñòâåí -
íûõ îð ãà íîâ è äîëæ íî ñò íûõ ëèö äåéñòâî âàòü ïî ñâî å ìó óñ ìîò ðå íèþ. 

Äèñê ðå öèÿ èñ ïîëü çó åò ñÿ êàê ðå ñóðñ äëÿ ïðå î äî ëå íèÿ íîð ìà òèâ íî ãî
âà êó óìà, ïðî áå ëîâ â ïðà âî âîì ðå ãó ëè ðî âà íèè, à òàê æå âû áî ðà íà è ëó÷ -
øå ãî âà ðè àí òà èç ïîä ðà çó ìå âà å ìûõ èëè âîç ìîæ íûõ âà ðè àí òîâ
äåéñòâèé. Ïðå äå ëû óñ ìîò ðå íèÿ îï ðå äå ëÿ þò ñÿ,  êàê ïðà âè ëî, çà êî íîì
èëè èíûì íîð ìà òèâ íûì ïðà âî âûì àê òîì. 

Ïðè ðå à ëè çà öèè ñâî èõ êîíñ òè òó öè îí íûõ ïîë íî ìî ÷èé ãî ñó äà ð ñòâåí íàÿ
âëàñòü äåéñòâó åò íà îñ íî âå Êîíñ òè òó öèè è â ãðà íè öàõ, îï ðå äå ëåí íûõ
êîíñ òè òó öè îí íû ìè ïðèí öè ïà ìè è ïî ëî æå íè ÿ ìè. Òàê, ñîã ëàñ íî Êîíñ òè òó -
öèè Ðåñ ïóá ëè êè Áå ëà ðóñü åäèí ñòâåí íûì èñ òî÷ íè êîì ãî ñó äà ð ñòâåí íîé
âëàñ òè  è íî ñè òå ëåì ñó âå ðå íè òå òà â Ðåñ ïóá ëè êå Áå ëà ðóñü ÿâ ëÿ åò ñÿ íà ðîä.
Íà ðîä îñó ùå ñ òâëÿ åò ñâîþ âëàñòü íå ïîñ ðå ä ñòâåí íî, ÷å ðåç ïðåäñ òà âè òåëü -
íûå è èíûå îð ãà íû â ôîð ìàõ è ïðå äå ëàõ, îï ðå äå ëåí íûõ Êîíñ òè òó öè åé. 

Óñ ìîò ðå íèå ãî ñó äà ð ñòâåí íîé âëàñ òè îã ðà íè ÷å íî òàê æå ìåæ äó íà ðîä -
íû ìè îáÿ çà òåëü ñòâà ìè ãî ñó äà ð ñòâà. Ïðèç íà âàÿ ïðè î ðè òåò îá ùåï ðèç -
íàí íûõ ïðèí öè ïîâ è íîðì ìåæ äó íà ðîä íî ãî ïðà âà è îáåñ ïå ÷è âàÿ ñî îò -
âå ò ñòâèå èì çà êî íî äà òåëü ñòâà, ãî ñó äà ð ñòâî îï ðå äå ëÿ åò ïðå äå ëû óñ ìîò -
ðå íèÿ ïðè ðå à ëè çà öèè ïîë íî ìî ÷èé ãî ñó äà ð ñòâåí íû ìè îð ãà íà ìè. 

Äîêò ðè íàëü íûé ïîä õîä ê äèñê ðå öè îí íûì ïîë íî ìî ÷è ÿì âëàñ òåé  ôîð ìè -
ðó åò ñÿ è ïðàê òè êîé Åâ ðî ïåéñ êî ãî ñó äà ïî ïðà âàì ÷å ëî âå êà. Îï ðå äå ëÿÿ
ïðî ïîð öè î íàëü íîñòü ïðè ìå íåí íûõ íà öè î íàëü íû ìè âëàñ òÿ ìè êîíê ðåò -
íûõ ìåð ïî îã ðà íè ÷å íèþ ïðàâ, ïðå äóñ ìîò ðåí íûõ â Åâ ðî ïåéñ êîé êîí -
âåí öèè î çà ùè òå ïðàâ  ÷å ëî âå êà è îñ íîâ íûõ ñâî áîä, Ñóä äî ïóñ êà åò  óñ -
ìîò ðå íèå íà öè î íàëü íûõ âëàñ òåé è, îá ðà ùà ÿñü ê ïðå äå ëàì óñ ìîò ðå íèÿ,
ïîä ÷åð êè âà åò, ÷òî  óñ ìîò ðå íèå íå îç íà ÷à åò áåñ êî íò ðîëü íîñòü.

Îñ òà íîâ ëþñü íà íà è áî ëåå âàæ íûõ "îã ðà íè ÷è òå ëÿõ" óñ ìîò ðå íèÿ (èëè
äèñê ðå öèè) çà êî íî äà òåëü íîé âëàñ òè ñ ó÷å òîì ïðàê òè êè Êîíñ òè òó öè îí -
íî ãî Ñó äà Ðåñ ïóá ëè êè Áå ëà ðóñü (äà ëåå - Êîíñ òè òó öè îí íûé Ñóä). 
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146 1. Âåð õî âå í ñòâî ïðà âà

Îä íèì èç âàæ íåé øèõ îã ðà íè ÷è òå ëåé óñ ìîò ðå íèÿ çà êî íî äà òåëü íîé âëàñ -
òè âûñ òó ïà åò âåð õî âå í ñòâî ïðà âà. Âåð õî âå í ñòâî ïðà âà  ÿâ ëÿ åò ñÿ âå äó ùèì
ïðèí öè ïîì êàê íà ãî ñó äà ð ñòâåí íîì, òàê è íà ìåæ äó íà ðîä íîì óðîâ íÿõ.

Èìåí íî íà íåì áà çè ðó åò ñÿ ìåæ ãî ñó äà ð ñòâåí íîå ñîò ðóä íè ÷å ñò âî â ðàì -
êàõ Îð ãà íè çà öèè Îáú å äè íåí íûõ Íà öèé. Ïðèí öèï âåð õî âå í ñòâà ïðà âà
îáú å äè íÿ åò âàæ íåé øèå öå ëè è öåí íîñ òè, êî òî ðû ìè ðó êî âî ä ñòâó þò ñÿ
ñîâ ðå ìåí íûå ãî ñó äà ð ñòâà, - ìèð, ðàç âè òèå, ïðà âà è ñâî áî äû ÷å ëî âå êà.
Âåð õî âå í ñòâî ïðà âà ÿâ ëÿ åò ñÿ íåï ðå ìåí íûì óñ ëî âè åì äîñ òè æå íèÿ ýòèõ
öå ëåé è  ñòà âèò ñÿ ñå ãîä íÿ âî ãëà âó óã ëà êàæ äî ãî ðå øå íèÿ ãî ñó äà ð ñòâåí -
íîé âëàñ òè. 

Ïðè íÿ òèå â ïðîø ëîì ãî äó Äåê ëà ðà öèè Ñî âå ùà íèÿ íà âû ñî êîì óðîâ íå
Ãå íå ðàëü íîé Àñ ñà ìá ëåè ÎÎÍ "Î âåð õî âå í ñòâå ïðà âà íà íà öè î íàëü íîì
è ìåæ äó íà ðîä íîì óðîâ íÿõ" åùå ðàç ïîäò âåð äè ëî, ÷òî âñå ëþ äè, ó÷ ðåæ -
äå íèÿ è îð ãà íè çà öèè, âêëþ ÷àÿ ñà ìè ãî ñó äà ð ñòâà, íå ñóò îò âå ò ñòâåí -
íîñòü ïå ðåä ñïðà âåä ëè âû ìè, áåñï ðè ñò ðà ñò íû ìè è îñ íî âàí íû ìè íà
ðàâ íîï ðà âèè çà êî íà ìè, à ïðà âà ÷å ëî âå êà, âåð õî âå í ñòâî ïðà âà è äå ìîê -
ðà òèÿ îò íî ñÿò ñÿ ê óíè âåð ñàëü íûì è íå äå ëè ìûì îñ íîâ íûì öåí íîñ òÿì
è ïðèí öè ïàì ìåæ äó íà ðîä íî ãî ñî îá ùå ñò âà.

Íà åâ ðî ïåéñ êîì ïðà âî âîì ïðîñò ðà í ñòâå ïðèí öèï âåð õî âå í ñòâà ïðà âà
òàê æå ÿâ ëÿ åò ñÿ îï ðå äå ëÿ þ ùèì. Íà îñ íî âà íèè ïðî âå äåí íî ãî â 2011 ãî -
äó èñ ñëå äî âà íèÿ Åâ ðî ïåéñ êîé êî ìèñ ñè åé çà äå ìîê ðà òèþ ÷å ðåç ïðà âî
(Âå íå öè à íñ êàÿ êî ìèñ ñèÿ) ñäå ëà íû âû âî äû, ÷òî èäåÿ âåð õî âå í ñòâà ïðà -
âà ÿâ ëÿ åò ñÿ íå îòú åì ëå ìîé ÷àñòüþ ëþ áî ãî äå ìîê ðà òè ÷åñ êî ãî îá ùå ñò âà.
Îð ãà íû âëàñ òè è äîëæ íî ñò íûå ëè öà ïðè ïðè íÿ òèè ðå øå íèé  äîëæ íû
óâà æàòü äîñ òî è í ñòâî âñåõ, âçà è ìî äåé ñòâóÿ íà îñ íî âà íèè ïðèí öè ïîâ
ðà âå í ñòâà è ðà öè î íàëü íîñ òè è â ñî îò âå ò ñòâèè ñ çà êî íà ìè, âñå äîëæ íû
èìåòü âîç ìîæ íîñòü îñ ïà ðè âàòü çà êîí íîñòü ðå øå íèé â íå çà âè ñè ìûõ è
áåñï ðè ñò ðà ñò íûõ ñó äàõ ïîñ ðå ä ñòâîì ñïðà âåä ëè âî ãî ñó äîï ðî èç âî ä ñòâà. 

Äîêò ðè íàëü íûå ïîä õî äû ê ïî íè ìà íèþ âåð õî âå í ñòâà ïðà âà, âû ðà áî -
òàí íûå íà åâ ðî ïåéñ êîì ïðîñò ðà í ñòâå, ëå æàò â îñ íî âå îáåñ ïå ÷å íèÿ
ïðàâ è ñâî áîä ÷å ëî âå êà, ðå à ëè çà öèè êîí öåï öèè ïðà âî âî ãî ãî ñó äà ð ñòâà,
ðàç âè òèÿ èí òåã ðà öè îí íûõ ïðî öåñ ñîâ â Åâ ðî ïå.  

Ðåñ ïóá ëè êà Áå ëà ðóñü, âûñ òó ïàÿ êàê ïîë íîï ðàâ íûé ÷ëåí Îð ãà íè çà öèè
Îáú å äè íåí íûõ Íà öèé ñ ìî ìåí òà åå ñîç äà íèÿ, ïðè íè ìàÿ ó÷àñ òèå â ðàç -
ðà áîò êå ìíî ãèõ ìåæ äó íà ðîä íûõ äî êó ìåí òîâ, ðàç äå ëÿ åò äàí íûå ïîä õî -
äû ê ïî íè ìà íèþ âåð õî âå í ñòâà ïðà âà è ïðè íè ìà åò ìå ðû ê èõ ïðàê òè -
÷åñ êîé ðå à ëè çà öèè. 

Â Áå ëà ðó ñè ñîã ëàñ íî ñòàòüå 7 Êîíñ òè òó öèè óñ òà íàâ ëè âà åò ñÿ ïðèí öèï
âåð õî âå í ñòâà ïðà âà. Ãî ñó äà ð ñòâî, âñå åãî îð ãà íû è äîëæ íî ñò íûå ëè öà
äåéñòâó þò â ïðå äå ëàõ Êîíñ òè òó öèè è ïðè íÿ òûõ â ñî îò âå ò ñòâèè ñ íåé
àê òîâ çà êî íî äà òåëü ñòâà. Ðåñ ïóá ëè êà Áå ëà ðóñü ïðèç íà åò ïðè î ðè òåò îá -
ùåï ðèç íàí íûõ ïðèí öè ïîâ ìåæ äó íà ðîä íî ãî ïðà âà è îáåñ ïå ÷è âà åò ñî -
îò âå ò ñòâèå èì çà êî íî äà òåëü ñòâà. Ï
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Â Ïîñ ëà íèè Êîíñ òè òó öè îí íî ãî Ñó äà "Î ñîñ òî ÿ íèè êîíñ òè òó öè îí íîé
çà êîí íîñ òè â Ðåñ ïóá ëè êå Áå ëà ðóñü â 2011 ãî äó" áû ëî îò ìå ÷å íî, ÷òî
ïðå äóñ ìîò ðåí íûé â Êîíñ òè òó öèè ïðèí öèï âåð õî âå í ñòâà ïðà âà îç íà ÷à -
åò áå çóñ ëîâ íûé ïðè î ðè òåò ïðà âà ïî îò íî øå íèþ ê ãî ñó äà ð ñòâó, åãî îð -
ãà íàì è äîëæ íî ñò íûì ëè öàì, îáÿ çàí íûì äåéñòâî âàòü â ïðå äå ëàõ Êîíñ -
òè òó öèè è ïðè íÿ òûõ â ñî îò âå ò ñòâèè ñ íåé àê òîâ çà êî íî äà òåëü ñòâà.
Ïîä ÷å ðê íó òî, ÷òî ïðà âî âîå ãî ñó äà ð ñòâî íå ìî æåò ñîñ òî ÿòü ñÿ áåç âåð -
õî âå í ñòâà ïðà âà â ïî ëè òè ÷åñ êîé, ñî öè àëü íîé è ýêî íî ìè ÷åñ êîé æèç íè,
îáåñ ïå ÷å íèå ðå à ëè çà öèè ïðèí öè ïà âåð õî âå í ñòâà ïðà âà ãà ðàí òè ðó åò
ñîá ëþ äå íèå ïðàâ ÷å ëî âå êà è ãðàæ äà íè íà.  

Îñ íî âû âà ÿñü â ñâî èõ ðå øå íè ÿõ íà ïðèí öè ïå âåð õî âå í ñòâà ïðà âà,
Êîíñ òè òó öè îí íûé Ñóä óêà çû âà åò íà íå îá õî äè ìîñòü íå ó êîñ íè òåëü íî ãî
ñîá ëþ äå íèÿ çà êî íî äà òå ëåì âñåõ åãî âàæ íåé øèõ ñîñ òàâ ëÿ þ ùèõ, ïðåæ -
äå âñå ãî çà êîí íîñ òè, ïðåä ïî ëà ãà þ ùåé ñòðî ãîå ñëå äî âà íèå â íîð ìî-
ò âîð ÷å ñò âå è ïðà âîï ðè ìå íå íèè Êîíñ òè òó öèè è ïðè íÿ òûì â ñî îò âå ò -
ñòâèè ñ íåé àê òàì çà êî íî äà òåëü ñòâà. Ñóä òàê æå íå îä íîê ðàò íî ïîä ÷åð -
êè âàë íå îá õî äè ìîñòü ñîá ëþ äå íèÿ â çà êî íîò âîð ÷åñ êîì ïðî öåñ ñå ïðèí -
öè ïà ïðà âî âîé îï ðå äå ëåí íîñ òè, ïðåä ïî ëà ãà þ ùå ãî ÿñ íîñòü, òî÷ íîñòü,
íåï ðî òè âî ðå ÷è âîñòü, ëî ãè ÷åñ êóþ ñîã ëà ñî âàí íîñòü íîðì çà êî íîâ â öå -
ëÿõ îáåñ ïå ÷å íèÿ èõ åäè íî îá ðàç íî ãî ïðè ìå íå íèÿ íà ïðàê òè êå è îã ðà -
íè ÷å íèÿ ïðå äå ëîâ óñ ìîò ðå íèÿ ïðè ïðà âîï ðè ìå íå íèè. 

Òà êèì îá ðà çîì, âåð õî âå í ñòâî ïðà âà âûñ òó ïà åò îä íèì èç âàæ íåé øèõ
"îã ðà íè ÷è òå ëåé" óñ ìîò ðå íèÿ ãî ñó äà ð ñòâåí íîé âëàñ òè.

2. Âåð õî âå í ñòâî Êîíñ òè òó öèè

Êîíñ òè òó öèÿ, ÿâ ëÿ ÿñü ïðà âî âîé îñ íî âîé ãî ñó äà ð ñòâà, îá ëà äà åò âûñ øåé
þðè äè ÷åñ êîé ñè ëîé ïî îò íî øå íèþ ê äðó ãèì íîð ìà òèâ íûì ïðà âî âûì
àê òàì. Êîíñ òè òó öè îí íûå ïî ëî æå íèÿ, ïðèí öè ïû è íîð ìû ÿâ ëÿ þò ñÿ èñ -
õîä íû ìè äëÿ ïðà âî âî ãî ðå ãó ëè ðî âà íèÿ îá ùå ñò âåí íûõ îò íî øå íèé  çà -
êî íà ìè è èíû ìè ïðà âî âû ìè àê òà ìè. 

Âìåñ òå ñ òåì íà öè î íàëü íûå êîíñ òè òó öèè, êàê ïðà âè ëî, îñ òàâ ëÿ þò çà -
êî íî äà òå ëþ äîñ òà òî÷ íî øè ðî êîå ïî ëå óñ ìîò ðå íèÿ, "ïðîñò ðà í ñòâî âû -
áî ðà",  çàê ðåï ëÿÿ ïðèí öè ïû è òðå áî âà íèÿ ê ðå ãó ëè ðî âà íèþ êîíê ðåò -
íûõ îá ùå ñò âåí íûõ îò íî øå íèé, êî òî ðûå è îï ðå äå ëÿ þò â öå ëîì ãðà íè -
öû óñ ìîò ðå íèÿ çà êî íî äà òå ëÿ.

Ïðè ýòîì çà êî íî äà òåëü îá ëà äà åò îï ðå äå ëåí íîé ñâî áî äîé óñ ìîò ðå íèÿ
(äèñê ðå öè åé), îï ðå äå ëÿÿ îñî áåí íîñ òè ïðà âî âî ãî ðå ãó ëè ðî âà íèÿ, êîí-
ê ðåò íûå îáñ òî ÿ òåëü ñòâà óñ òà íîâ ëå íèÿ, èç ìå íå íèÿ è îò ìå íû ñóáú åê -
òèâ íûõ ïðàâ, óñ ëî âèÿ è ìå õà íèç ìû èõ ðå à ëè çà öèè. 

Â Êîíñ òè òó öèè Ðåñ ïóá ëè êè Áå ëà ðóñü, ïðè íÿ òîé 15 ìàð òà 1994 ãî äà, ÷å -
ëî âåê, åãî ïðà âà è ñâî áî äû ïðèç íà íû  âûñ øåé öåí íîñòüþ è öåëüþ îá -
ùå ñò âà è ãî ñó äà ð ñòâà, çàê ðåï ëå íû îñ íî âû äå ìîê ðà òè ÷åñ êî ãî ñî öè àëü -
íî ãî ïðà âî âî ãî ãî ñó äà ð ñòâà. 
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Â ñî îò âå ò ñòâèè ñ Îñ íîâ íûì Çà êî íîì íà ãî ñó äà ð ñòâî âîç ëî æå íà îò âå -
ò ñòâåí íîñòü çà ñîç äà íèå óñ ëî âèé äëÿ ñâî áîä íî ãî è äîñ òîé íî ãî ðàç âè -
òèÿ ëè÷ íîñ òè, çàê ðåï ëå íû êîíñ òè òó öè îí íûå îáÿ çàí íîñ òè ãðàæ äàí.

Â ïîñ ëà íè ÿõ  î êîíñ òè òó öè îí íîé çà êîí íîñ òè, àä ðå ñî âàí íûõ Ïðå çè äåí -
òó è Ïàð ëà ìåí òó, Êîíñ òè òó öè îí íûé Ñóä íå îä íîê ðàò íî ïîä ÷åð êè âàë,
÷òî â Êîíñ òè òó öèè îï ðå äå ëå íû òà êèå öåí íîñ òè, êàê äå ìîê ðà òè ÷åñ êîå
ñî öè àëü íîå ïðà âî âîå ãî ñó äà ð ñòâî, äå ìîê ðà òèÿ, âåð õî âå í ñòâî ïðà âà,
ñïðà âåä ëè âîñòü è ðà âå í ñòâî, ïàð ëà ìåí òà ðèçì, êîíñ òè òó öè îí íàÿ ýêî íî -
ìè êà, êî òî ðûå îêà çû âà þò îð ãà íè çó þ ùåå âîç äåé ñòâèå íà ñî îò âå ò ñòâó -
þ ùèå ñôå ðû îá ùå ñò âåí íûõ îò íî øå íèé, âûñ òó ïà þò â êà ÷å ñò âå îðè åí -
òè ðîâ, ñòàí äàð òîâ, óñ òà íî âîê äëÿ ãî ñó äà ð ñòâåí íûõ îð ãà íîâ è äîëæ íî -
ñò íûõ ëèö, ãðàæ äàí è îá ùå ñò âà â öå ëîì. 

Ïðè ýòîì îá ðà ùå íî âíè ìà íèå, ÷òî âàæ íåé øåé çà äà ÷åé çà êî íî äà òå ëÿ ïðè
ðå à ëè çà öèè íîðì Êîíñ òè òó öèè ÿâ ëÿ åò ñÿ ïîä äåð æà íèå áà ëàí ñà è ñî ðàç -
ìåð íîñ òè êîíñ òè òó öè îí íî çà ùè ùà å ìûõ öåí íîñ òåé, öå ëåé, ïðèí öè ïîâ è
èí òå ðå ñîâ, êî òî ðûå îá ðà çó þò ñèñ òåì íîå åäèí ñòâî è íà õî äÿò ñÿ â îï ðå äå -
ëåí íîì èå ðàð õè ÷åñ êîì ñî ïîä ÷è íå íèè. Ïðè ýòîì íå äî ïóñ òè ìû ïîä ìå íà
îä íîé öåí íîñ òè äðó ãîé èëè åå óìà ëå íèå çà ñ÷åò äðó ãîé öåí íîñ òè.

3. Ñîá ëþ äå íèå çà êî íî äà òå ëåì ãðà íèö óñ ìîò ðå íèÿ 

Ñ 2008 ãî äà Êîíñ òè òó öè îí íûé Ñóä íà äå ëåí ïîë íî ìî ÷è ÿ ìè ïî îñó ùå ñ ò-
âëå íèþ îáÿ çà òåëü íî ãî ïðåä âà ðè òåëü íî ãî êîíò ðî ëÿ êîíñ òè òó öè îí íîñ òè
çà êî íîâ, ïðè íÿ òûõ Ïàð ëà ìåí òîì, äî ïîä ïè ñà íèÿ èõ Ïðå çè äåí òîì. Çà
ýòîò ïå ðè îä ïðî âå ðå íî áî ëåå 500 çà êî íîâ, ñôîð ìó ëè ðî âà íî áî ëåå 100
ïðà âî âûõ ïî çè öèé.  

Ðå à ëè çóÿ ïîë íî ìî ÷èÿ, ïðåæ äå âñå ãî ïî îñó ùå ñ òâëå íèþ îáÿ çà òåëü íî ãî
ïðåä âà ðè òåëü íî ãî êîíò ðî ëÿ êîíñ òè òó öè îí íîñ òè çà êî íîâ,  Êîíñ òè òó öè -
îí íûé Ñóä ôîð ìó ëè ðó åò ïðà âî âûå ïî çè öèè íà îñ íî âå âû ÿâ ëåí íî ãî
êîíñ òè òó öè îí íî-ïðà âî âî ãî ñìûñ ëà íîðì çà êî íîâ, îï ðå äå ëÿÿ, ñîá ëþ äå -
íû ëè çà êî íî äà òå ëåì ãðà íè öû óñ ìîò ðå íèÿ, îáóñ ëîâ ëåí íûå êîíñ òè òó öè -
îí íû ìè òðå áî âà íè ÿ ìè è âåð õî âå í ñòâîì ïðà âà. Â íå îá õî äè ìûõ ñëó ÷à ÿõ
Ñóä óêà çû âà åò íà íå äîñ òà òî÷ íîñòü ìå õà íèç ìà ïðà âî âî ãî ðå ãó ëè ðî âà íèÿ
â öå ëÿõ îáåñ ïå ÷å íèÿ ðå à ëè çà öèè êîíñ òè òó öè îí íûõ ïðàâ ãðàæ äàí, ïîë -
íî òû óðå ãó ëè ðî âà íèÿ òåõ èëè èíûõ îá ùå ñò âåí íûõ îò íî øå íèé.  

Òà êèì îá ðà çîì, Êîíñ òè òó öè îí íûé Ñóä ïðî âå ðÿ åò êîíñ òè òó öè îí íîñòü
íîðì çà êî íîâ, îï ðå äå ëÿÿ è ñîá ëþ äå íèå ãðà íèö óñ ìîò ðå íèÿ çà êî íî äà òå -
ëåì, íå îöå íè âàÿ â öå ëîì ýô ôåê òèâ íîñòü çà êî íî äà òåëü íîé äå ÿ òåëü íîñ òè. 

Êàê ïî êà çû âà åò ïðàê òè êà Êîíñ òè òó öè îí íî ãî Ñó äà Ðåñ ïóá ëè êè Áå ëà -
ðóñü, ïðîá ëå ìà ãðà íèö óñ ìîò ðå íèÿ çà êî íî äà òåëü íîé âëàñ òè ñó ùå ñò âó -
åò íà íåñ êîëü êèõ óðîâ íÿõ.

Âî-ïåð âûõ, ïðå äå ëû óñ ìîò ðå íèÿ ñà ìî ãî çà êî íî äà òå ëÿ ïðè ðåã ëà ìåí òà -
öèè èì ñî îò âå ò ñòâó þ ùèõ îá ùå ñò âåí íûõ îò íî øå íèé.

Âî-âòî ðûõ, ãðà íè öû óñ ìîò ðå íèÿ íîð ìîò âîð ÷åñ êèõ îð ãà íîâ ïðè äàëü -

148

Ï
Å
Ò
Ð
 Ì

È
Ê

 Ë
À
 Ø

Å
 Â
È

×
. 
Ê

Î
Í

Ñ
 Ò
È

 Ò
Ó
 Ö

È
 Î

Í
 Í

Û
É

 Ñ
Ó
 Ä
 Ð

Å
Ñ
 Ï

Ó
á
 Ë

È
 Ê

È
 á

Å
 Ë

À
 Ð
Ó
Ñ
Ü



íåé øåì íîð ìà òèâ íîì ðå ãó ëè ðî âà íèè ïîä çà êîí íû ìè íîð ìà òèâ íû ìè
àê òà ìè îá ùå ñò âåí íûõ îò íî øå íèé.

Â-òðåòü èõ, ïðå äîñ òàâ ëåí íûå çà êî íî äà òå ëåì ïðå äå ëû àä ìè íè ñò ðà òèâ íî ãî
óñ ìîò ðå íèÿ ïðè  ðå à ëè çà öèè èñ ïîë íè òåëü íîé âëàñòüþ ñâî èõ ïîë íî ìî ÷èé.

Êîíñ òè òó öè îí íûé Ñóä â ñâî èõ ðå øå íè ÿõ ñôîð ìó ëè ðî âàë äëÿ çà êî íî -
äà òå ëÿ ðÿä ïðà âî âûõ ïî çè öèé â öå ëÿõ ïðå äî òâ ðà ùå íèÿ øè ðî êîé äèñê -
ðå öèè ïðà âîï ðè ìå íè òå ëÿ ââè äó ïðî áå ëîâ â ïðà âî âîì ðå ãó ëè ðî âà íèè,
îò ñó ò ñòâèÿ íå îá õî äè ìî ãî íîð ìà òèâ íî ãî ýëå ìåí òà â ìå õà íèç ìå ïðà âî -
âî ãî ðå ãó ëè ðî âà íèÿ.  Ïîñ òî ÿí íî îá ðà ùà åò ñÿ âíè ìà íèå íà òî, ÷òî çà êî -
íî äà òåëü ìî æåò óñ òà íî âèòü îï ðå äå ëåí íûå îã ðà íè ÷å íèÿ ïðàâ è ñâî áîä
÷å ëî âå êà è ãðàæ äà íè íà, èñ õî äÿ èç êîíñ òè òó öè îí íûõ òðå áî âà íèé, ÷òî
ýòè îã ðà íè ÷å íèÿ óñ òà íàâ ëè âà þò ñÿ òîëü êî çà êî íîì â èí òå ðå ñàõ íà öè î -
íàëü íîé áå çî ïàñ íîñ òè, îá ùå ñò âåí íî ãî ïî ðÿä êà, çà ùè òû íðàâ ñòâåí íîñ -
òè, çäî ðîâüÿ íà ñå ëå íèÿ, ïðàâ è ñâî áîä äðó ãèõ ëèö (ñòàòüÿ 23 Êîíñ òè òó -
öèè). 

×åò êîå "î÷åð ÷è âà íèå" ãðà íèö àä ìè íè ñò ðà òèâ íî ãî óñ ìîò ðå íèÿ ÿâ ëÿ åò -
ñÿ îï ðå äå ëÿ þ ùèì ïðè âçà è ìî äåé ñòâèè îð ãà íîâ âëàñ òè è ãðàæ äàí.  

Â Ðåñ ïóá ëè êå Áå ëà ðóñü â îê òÿá ðå 2008 ã. âî èç áå æà íèå ÷ðåç ìåð íîé
äèñê ðå öèè èñ ïîë íè òåëü íîé âëàñ òè ïðè ïðè íÿ òèè àä ìè íè ñò ðà òèâ íûõ
ðå øå íèé â îò íî øå íèè ãðàæ äàí è þðè äè ÷åñ êèõ ëèö áûë ïðè íÿò Çà êîí
"Îá îñ íî âàõ àä ìè íè ñò ðà òèâ íûõ ïðî öå äóð", ðåã ëà ìåí òè ðó þ ùèé
äåéñòâèÿ ãî ñó äà ð ñòâåí íûõ îð ãà íîâ è ïðè íÿ òèå àä ìè íè ñò ðà òèâ íûõ ðå -
øå íèé ïî çà ÿâ ëå íè ÿì ãðàæ äàí è þðè äè ÷åñ êèõ ëèö ïî óñ òà íîâ ëå íèþ,
èç ìå íå íèþ èëè ïðåê ðà ùå íèþ ïðàâ è îáÿ çàí íîñ òåé.

Çà êîí óñ òà íàâ ëè âà åò, ÷òî â ñëó ÷àå íå ÿñ íîñ òè èëè íå ÷åò êîñ òè ïðåä ïè -
ñà íèé ïðà âî âî ãî àê òà àä ìè íè ñò ðà òèâ íûå ðå øå íèÿ äîëæ íû ïðè íè ìàòü -
ñÿ óïîë íî ìî ÷åí íû ìè îð ãà íà ìè èñ õî äÿ èç ìàê ñè ìàëü íî ãî ó÷å òà èí òå -
ðå ñîâ çà èí òå ðå ñî âàí íûõ ëèö.

Òåì ñà ìûì çà êî íî äà òåëü íàÿ âëàñòü îã ðà íè ÷è ëà óñ ìîò ðå íèå èñ ïîë íè -
òåëü íîé âëàñ òè â ñôå ðå àä ìè íè ñò ðà òèâ íûõ ïðî öå äóð â èí òå ðå ñàõ çà -
ùè òû ïðàâ ÷å ëî âå êà, âû âå ëà íà íî âûé óðî âåíü âçà è ìî îò íî øå íèÿ
ãðàæ äà íè íà è ãî ñó äà ð ñòâà. 

Çà êîí "Îá àä ìè íè ñò ðà òèâ íûõ ïðî öå äó ðàõ", êàê è çà êî íû, êî òî ðû ìè â
íå ãî âíî ñè ëèñü ïîñ ëå äó þ ùèå èç ìå íå íèÿ, áûë ïðåä ìå òîì ðàñ ñìîò ðå -
íèÿ Êîíñ òè òó öè îí íî ãî Ñó äà â ïî ðÿä êå îáÿ çà òåëü íî ãî ïðåä âà ðè òåëü íî -
ãî êîíò ðî ëÿ. Èñ õî äÿ èç ðå øå íèÿ Êîíñ òè òó öè îí íî ãî Ñó äà îò 28 äå êàá -
ðÿ   2009 ã. â íàç âàí íîì Çà êî íå äî ïîë íè òåëü íî çàê ðåï ëå íî, ÷òî ââå äå -
íèå è ðå ãó ëè ðî âà íèå àä ìè íè ñò ðà òèâ íûõ ïðî öå äóð îñó ùå ñ òâëÿ þò ñÿ
òîëü êî çà êî íî äà òåëü íû ìè àê òà ìè è ïîñ òà íîâ ëå íè ÿ ìè Ñî âå òà Ìè íè ñò -
ðîâ Ðåñ ïóá ëè êè Áå ëà ðóñü. Ïðè ýòîì áû ëè ðàç äå ëå íû ïðåä ìå òû ðå ãó ëè -
ðî âà íèÿ îò íî øå íèé â äàí íîé ñôå ðå ìåæ äó çà êî íî äà òåëü íû ìè àê òà ìè
è ïîñ òà íîâ ëå íè ÿ ìè Ïðà âè òåëü ñòâà, èñê ëþ ÷å íà âîç ìîæ íîñòü ðå ãó ëè ðî -
âà íèÿ äàí íûõ âîï ðî ñîâ  íà óðîâ íå ðå øå íèé îð ãà íîâ ìåñò íî ãî óï ðàâ -
ëå íèÿ è ñà ìî óï ðàâ ëå íèÿ. 149
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150 Òà êèì îá ðà çîì, â ïðà âî âûõ ïî çè öè ÿõ, ñôîð ìó ëè ðî âàí íûõ â ðå øå íè ÿõ
Êîíñ òè òó öè îí íî ãî Ñó äà, âû ðà æå íû äîêò ðè íàëü íûå ïîä õî äû ê äèñê ðå -
öè îí íûì ïîë íî ìî ÷è ÿì çà êî íî äà òå ëÿ è ãðà íè öàì åãî óñ ìîò ðå íèÿ. 

Çàê ëþ ÷å íèå

Â Ðåñ ïóá ëè êå Áå ëà ðóñü íà êîíñ òè òó öè îí íîì óðîâ íå çàê ðåï ëåí ïðèí -
öèï âåð õî âå í ñòâà ïðà âà, è íà ãî ñó äà ð ñòâåí íîì óðîâ íå ïðè íè ìà þò ñÿ
íå îá õî äè ìûå ìå ðû ê åãî ðå àëü íî ìó îáåñ ïå ÷å íèþ â ïî ëè òè êî-ïðà âî -
âîé è ñî öè àëü íî-ýêî íî ìè ÷åñ êîé æèç íè îá ùå ñò âà è ãî ñó äà ð ñòâà. 

Ðå à ëè çóÿ ñâîè ïîë íî ìî ÷èÿ, ãî ñó äà ð ñòâåí íàÿ âëàñòü äåéñòâó åò  â ãðà íè -
öàõ, îï ðå äå ëÿ å ìûõ ïî ëî æå íè ÿ ìè, ïðèí öè ïà ìè è íîð ìà ìè Êîíñ òè òó -
öèè, äî ïóñ êàÿ óñ ìîò ðå íèå èñ õî äÿ èç ñóù íîñ òè âåð õî âå í ñòâà ïðà âà. 

Îñó ùå ñ òâëÿÿ êîíò ðîëü çà êîíñ òè òó öè îí íîñòüþ íîð ìà òèâ íûõ ïðà âî -
âûõ àê òîâ â ãî ñó äà ð ñòâå, Êîíñ òè òó öè îí íûé Ñóä ñâî åé äå ÿ òåëü íîñòüþ
îáÿ çû âà åò çà êî íî äà òåëü íóþ âëàñòü â çà êî íîò âîð ÷åñ êîì ïðî öåñ ñå íå ó -
êîñ íè òåëü íî ñîá ëþ äàòü ïðèí öè ïû âåð õî âå í ñòâà ïðà âà è âåð õî âå í ñòâà
Êîíñ òè òó öèè,  íå äî ïóñ êàòü ïðî èç âîëü íî ãî óñ ìîò ðå íèÿ ïðè ïðà âî âîì
ðå ãó ëè ðî âà íèè îá ùå ñò âåí íûõ îò íî øå íèé.

Áëà ãî äà ðþ çà âíè ìà íèå!

SUMMARY

The most important limiting factors of discretionary powers of legislature
in view of judicial practice of the Constitutional Court of the Republic of
Belarus are considered in this report. It is noticed that the state authority
while executing its constitutional powers should act on the basis of the
Constitution and within the limits stipulated by the constitutional princi-
ples and provisions and first of all - in accordance with the principle of the
Rule of Law. The discretion of the state power is also limited by the inter-
national obligations of the state.  

The conclusion is made that in the Republic of Belarus the state power acts
within the limits stipulated by the provisions, principles and norms of the
Constitution and admits discretion on the basis of the essence of the prin-
ciple of the Rule of Law.
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THE PRINCIPLE OF THE INDEPENDENCE 
OF JUDGES IN THE JURISPRUDENCE 

OF THE POLISH CONSTITUTIONAL TRIBUNAL

WoJCieCh hermeliŃsKi
JusticeoftheConstitutionalTribunalPoland

In my presentation I want to focus on the problem of the increasing influ-
ence of the administrative bodies on the courts.

However the Polish Constitution of 1997 has established institutions which
aim is to strengthen the courts' independence versus executive power, last
years one can watch the attempts, mainly on the side of the Minister of
Justice in which he is trying, step by step, to increase his control over
courts.

One of the institutions defending the independence of the courts is the
National Council of the Judiciary, who in accordance with art. 186 of the
Constitution may make applications to the Constitutional Tribunal regard-
ing the conformity to the Constitution of normative acts relating to the
independence of courts and judges. 

In the case K 12/03 (judgment of 18 February 2004; OTK Z.U. 2004 / 2A
/ 8) the Constitutional Tribunal considering complaint of the National
Council of the Judiciary ruled i. a. that the provision of the Law on Courts,
2001, in its part authorizing the Minister of Justice to dismiss a president
of a court during his term of office, despite the disapproval of the National
Council of the Judiciary, where it is irreconcilable with the interest of the
administration of justice for a president to continue fulfilling his functions,
for reasons other than nonperformance of their official tasks, does not con-
form to Articles 10 and 173 of the Constitution. The complaint resulted
from the Law on Courts Act introducing a limitation, not existing in previ-
ous legal provisions, on the role of judicial self-governing bodies (judges'
general assemblies) of the appellate and regional courts, as regards
appointment and dismissal of the presidents of these courts. In accordance
with the new Law on Courts Act, 2001, judges' assemblies were deprived
of the right to disapprove of the Minister's decision (thereby blocking an
appointment or dismissal) and were left with purely advisory competences.
The above Act envisaged the possibility of dismissal even following
Council disapproval, upon the fulfillment of certain - ambiguously defined
- conditions, i.e. following "flagrant non-performance of their official
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152 tasks," or where it becomes "irreconcilable with the interest of the admin-
istration of justice" for a President to continue fulfilling their functions. The
"interest of the administration of justice," especially as an independent rea-
son, as an alternative to the reason of "flagrant non-performance of official
tasks," encompasses elements which are not directly related to assessment
of the dismissed person's conduct but, primarily, relate to an external per-
spective of the administration of justice. Endowing an organ of administra-
tion, such as the Minister of Justice, with discretion to take decisions as
regards the dismissal of a court president (fulfilling a function linked to
exercising jurisdictional actions), on the basis of a reason which is ambigu-
ously defined and not entirely verifiable, may not be reconciled with the
principles expressed in Articles 10 and 173 of the Constitution. 

In case Kp 2/05 (judgment of 9 November 2005; OTK Z.U. 2005 / 10A /
114) the President of  Republic of Poland challenged (within so called pre-
ventive control) some articles of the Public Finance Act 2005 regarding so
called internal audit exercised in the Supreme Court, the Constitutional
Court and the ordinary and administrative jurisdictions. 

Within public sector organizational units - including, as of 2001, the courts
and the Office of the Constitutional Tribunal - functions the so-called inter-
nal audit, understood as an independent review of management and super-
vision systems within any given unit, especially as regards financial con-
trol procedures, intended to provide the head of the unit with an objective
assessment of these systems and to make suggestions as to how they could
be improved. The internal audit is performed by an internal auditor,
employed by a given unit and possessing officially declared qualifications
to exercise this function. The internal auditor's assessment aims to assist
the head of the unit in improving the rational use of public funds. 

The new Public Finance Act contained elements causing the President of
the Republic of Poland to question their conformity with the principles of
the separation of power and independence of the judicial power (Articles
10.1 and 173 of the Constitution), the latter of which is, in Poland, exer-
cised by courts and tribunals (Article 10.2 of the Constitution). 

The essence of the challenged modifications, insofar as they concern orga-
nizational units strictly connected with the functioning of the judicial
power, consists in directly linking the internal auditor's activities with the
Main Inspector of Internal Audit, subordinate to the Minister of Finance. 

The judicial power enjoys a sui generis autonomy concerning budget plan-
ning, similar to that enjoyed by certain other entities independent of the
government. Such autonomy is regulated at the level of ordinary statute. 

Therefore the Constitutional Tribunal decided that the challenged by the
President articles of the Public Finance Act 2005 insofar as they concern
the Supreme Court, common courts, administrative courts and the
Constitutional Tribunal, do not conform to Articles 10.1 and 173 of the
Constitution. W
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The Constitutional Tribunal stressed that in light of the Constitution, the
legislative power has a democratic mandate to decide upon the destination
of public funds originating from the imposition of public levies on citizens.
The regulation of financial control and internal audit within the courts and
Constitutional Tribunal must, however, take account of the specific nature
of these units, given the separateness and independence of the judicial
power vis-à-vis the executive (Article 173 of the Constitution). 

Insofar as concerns the "separateness" of the judicial power's position in
relation to the drafting and implementation of the Budget Act, and super-
vision of such implementation, the Constitution endows the legislative
power with considerable discretion. The limits of such discretion are: on
the one hand - the need to ensure uniformity of the public finances sys-
tem, as required by the constitutional provisions, and the inviolability of
the Council of Ministers' obligations and competences as the sole organ
established to pursue the State's financial policy on the basis of the Budget
Act; and, on the other hand - the prohibition on making the position of
judicial organizational units completely equal with that of units subordi-
nate to the executive power. 

The Constitutional Tribunal considered provisions challenged by the
President unconstitutional as the competences vested in subordinates of the
Main Inspector of Internal Audit may, in the future, be differently interpret-
ed and applied. These provisions create a potential threat to the constitu-
tional independence of the judicial power. In particular, such independence
argues against the ability of the executive power's representatives to review
documents directly connected with exercising the administration of justice,
e.g. concerning the preconditions for exemption from court costs or costs
connected with the institution of a court-appointed counsel.

Furthermore, if Ministry of Finance employees were to enter judicial orga-
nizational units to view documents and other materials, with no substan-
tive or temporal limitations and in the absence of any sufficiently justified
supervisory need, this would threaten the so-called public image of the
administration of justice, since it could cause citizens to make false
assumptions about the government's institutional, authoritative influence
on the manner in which justice is administered. 

Last months the Constitutional Tribunal ruled in two important cases
regarding independence of the judicial power. 

In case K 1/12 (judgment of 12 December 2012; OTK ZU 2012/ 11A /134)
President of the Supreme Court challenged provisions of the law relating
to the implementation of the Budget Law due to the breach of the duty to
ensure the judges remuneration corresponding to the dignity of the office
and the scope of their duties. According to the applicant - President of the
Supreme Court, from the point of view of the statutory creation of the right
to remuneration of judges, there has been a reduction of the remuneration
of the judges, to which a right arises on the basis of the the Law on Courts.
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154 The obvious purpose of these provisions is to separate the remuneration of
judges, which correspond to the dignity of the office (article 178.2 of the
Constitution), of fluctuations in the economic downturn, including short-
term financial difficulties. The applicant claimed that  Constitution
requires to provide judges working conditions and remuneration corre-
sponding to the dignity and duties, which is an expression of close con-
nection between shaping of the remuneration with the protection of the
independence of the judge. The contested provisions of the mentioned pro-
visions violate the principle of the rule of law deriving of Art. 2 of the
Constitution, which requires a fair conduct of State commitments to citi-
zens, and in particular the principle of protection of acquired rights and
confidence in the State and its law.

The applicant claimed that the contested regulations are not necessary nor
indispensable within the meaning of the Constitution, all the more that the
legislature should choose a less disruptive mean for the execution of their
plans. 

The Constitutional Court did not share the applicant's objections. In the
Court's view, the judges are the only professional group in Poland, where
the Constitution guarantees the right to compensation "for the dignity of
the office and the scope of their duties" (article 178.2 of the Constitution).
This provision sets, although in a way few precise, a necessary standard,
which must be respected by the legislature for the purpose of determining
the statutory principles of remuneration of judges. The most important
aspect of a judges' salary is that method of determining its amount was
based on objective, quantifiable outcomes and worked ex lege,  - "auto-
matically" without the need for taking the "estimating" decision, which
could be an instrument of pressure on the judges. It is important, of course,
also the same remuneration, which should provide financial independence
to the judge and his family and to compensate for the rigorous restrictions
on exercising  another professional  activity and contribute to the building
of the prestige of the office of a judge. In the Court's view, this remuner-
ation should be significantly higher than the average salary in the country.

Following the entry into force of the contested provisions, in 2012 the basis
of the remuneration of judges was the average salary of 2010, and not, as
a general rule, from the year 2011. The Constitutional Court noted that
judicial salaries are a category permanently connected with the State budg-
et, and their development, as well as the evaluation of their modification
may not be in complete isolation from the budgetary situation. The
Constitutional Tribunal did not share  an opinion that no matter on the
financial situation of the State, judges' salaries should be gradually and
constantly raised, since such obligations cannot be deduced from article
content 178. 2 of the Constitution.

In this case, the Constitutional Court had to weigh two constitutional val-
ues: remuneration of a judge adequate to  the dignity his office, which is
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an important guarantee of judicial independence, fundamental to the prop-
er functioning of the so-called  third power, and the balance and sustain-
ability of the public finances, which is a prerequisite of the normal func-
tioning of the State. In terms of the significant threats to a balanced budg-
et and the adoption by the executive and legislature, a comprehensive pro-
gram of rescuing of the public finances, the Constitutional Tribunal decid-
ed that priority should be given to the principle of the protection of a bal-
anced budget, at the cost of a limited in time (incidental)  growth of the
remuneration of judges.

Two judges disregarded with the judgment and in their dissenting opinions
stressed that on the basis of art. 178 of the Constitution, the remuneration
corresponding to the dignity of the office of a judge is not determined by
the State budget, but by the principle of the independence.

In another case K 27/12 (judgment of 27 March 2013; OTK ZU 2013 / 3A
/ 29) Constitutional Tribunal considered applications of group of MEPs
and the National Council of the Judiciary concerning the Law on Courts.
The Tribunal adjudicated two constitutional issues: whether the Minister of
Justice may, by regulation, establish courts and create their headquarters
and areas of competence and whether  the authority to issue the regula-
tion contained in the contested provisions was correctly constructed by the
legislature. Anyway the main objection concerned the infringement of the
principle of exclusivity of the provision in determining the regime and
jurisdiction of the courts. 

Article. 176. 2 of the Constitution entrusts the legislature determining of
the courts' structure, their competences and the proceedings before the
courts. With this provision, it appears that all the basic elements of the
regime, competences and proceedings must be established at the level of
the provision. 

In order to determine whether establishing and cancellation of courts can
be understood as regulation of the courts' structure, a definition of the con-
cept of  "courts' system" contained in Art. 176. 2 of the Constitution is
required.  Analysis of the content of this provision and the other provisions
of the Constitution relating to the courts, allows the Tribunal to reconstruct
all the elements that define the mean: "system of courts." The first one is
the structure of the courts, which create different categories of courts with-
in the constitutionally specified types of courts. A second element that
specifies the courts' system is the internal organization of the courts. The
third of these items are instances relationship and judicial surveillance tak-
ing place between different categories of courts. The Constitutional
Tribunal accepted that the creation and cancellation of the courts is not an
element of system of the courts.

In the Constitutional Tribunal's opinion, creating and cancellation of the
concrete courts, treated as separate organizational units in the structure of
the judiciary belongs to the technical action in the field of administration

IN
T
E
R
N

A
T
IO

N
A
L
 A

L
M

A
N

A
C
. 
C
O

N
S
T
IT

U
T
IO

N
A
L
 J

U
S
T
IC

E
 I

N
 T

H
E
 N

E
W

 M
IL

L
E
N

N
IU

M



156 of justice.  They belong to the competences of the organs of the executive
power. Adoption of different assumption would impose, in the Tribunal's
opinion, the legislature to create each court in the organizational, housing
and staff aspect.

For these reasons, the Tribunal concluded that provisions of the Law on
Courts regarding system of ordinary courts are in accordance with the arti-
cle 176. 2 of the Constitution.

The Constitutional Tribunal stated that indication in provisions of the Law
on Courts the properties of each category and types of courts is important
not only from the point of view of the article 176. 2, but also article 45. 1
of the Constitution. This provision contains the right to the court, and from
this point of view it is essential for everybody to have the possibility to pre-
dict which court will consider his case. However, it is not necessary for the
legislature to indicate the concrete court with its name, its seat  and the
area of competences. This is sufficient  where the legislature guarantee that
any court within the given category will perform the right to the court in
the manner described in article 45. 1 of the Constitution, i.e. fairly, open-
ly, without undue delay, independently and impartially. For this reason,
the Constitutional Tribunal stated that the determination of the concrete
courts and their jurisdiction area is not a matter reserved to the exclusive
statutory regulation.

The adoption of different assumptions according to which the determina-
tion of the individual seats of the courts and their jurisdiction areas would
require a parliamentary decision in each case, will negatively affect the
realization of the right to a court referred in article 45. 1 of the
Constitution. This is impossible for the  legislature to react immediately to
all the changes in terms of the functioning of the units of the justice sys-
tem. Such a possibility has the executive authority. In the Constitutional
Tribunal's opinion, entrusting with the Minister of Justice the possibility of
establishing courts and areas of their jurisdiction, according to need of the
rational organization of the judiciary in a way that takes into account the
scope of influence of load-case and judicial economy, ensures the realiza-
tion of citizens' rights to hear the case, without undue delay.

Four judges have reported the dissenting opinions claiming that the
Constitutional Tribunal's statement expressed in its judgment is based on
a too narrow meaning of the term "system of the courts." System of the
courts within the meaning of article 176. 2 of the Constitution is a really
existing, constitutionally determined the structure of the courts, the prin-
ciples and form of creation and abolition, as well as the principle of
appointing and dismissing judges, i.e. the principle of framing of staff of
the administration of justice. 

An important consequence of the judgment of the Constitutional Tribunal
is, in accordance with the dissenting opinions, an obvious impact of the
contested provisions on the status of the judge (especially in the contextW
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of article 180. 5 of the Constitution), because they allow to make radical
changes in the structure of the judiciary, practically without any restric-
tions. In this case, the constitutional guarantee of non-allocation of a judge
is significantly weakened and left for the decision of the executive power.
Therefore, in accordance with the dissenting opinions, the independence
of the judge becomes illusory.

On the end of this presentation I would like to add that before the
Constitutional Tribunal case K 31/12 is pending, where the National
Council of Judiciary challenged provisions of Law on Courts extending the
scope of the administrative supervision executing by Minister of Justice
over the courts. The contested provisions allow Minister of Justice to trans-
fer his power to the directors of the courts. Their task is to carry on  admin-
istrative activity of the courts by ensuring appropriate organizational and
technical conditions of the courts, including their rights toward employees
of the courts (with the exception of judges, judicial assistants). In the
National Council's of Judiciary opinion this situation leads to deprivation of
powers of the presidents of the courts, but before all - leads to violation of
division and balance between the executive and judicial powers in favour
of the granting of the primacy of the first in the area of the administration
of the courts. The consequence of this is a limited separateness and  inde-
pendence of the courts, guaranteed in article 173 of the Constitution. 

In my opinion (I do not represent the position of the Polish Constitutional
Tribunal) we can notice the growing activity of the executive power in the
area of the administrative supervision executing by Minister of Justice over
the courts. However the Minister of Justice declares that the supervision is
limited only within the area of administration of the courts but the line
dividing the administrative and judicial spheres is very delicate.

The tendency to broadening of influence of the executive power on the
courts we can notice not only in Poland. In the case pending before the
European Court of Human Rights (judgment of 9 February 2012, Kinsky v.
Czech Republic, application No. 42856/06) applicant claimed that the obli-
gation imposed on courts by the Ministry of Justice to report to it on the
applicant's proceedings had been incompatible with the principle of sepa-
ration of powers between the judicial and executive branches of govern-
ment. In the Court's opinion the activities of the Ministry of Justice as well
as the criminal investigation brought against the applicant, taken as a
whole, did not satisfy the requirements of a fair hearing and resulted vio-
lation of Article 6 § 1 of the Convention.

I want to underline that it is not my idea to challenge the Minister's of
Justice right to the supervision of administration of the courts, but one
should remember that executive power always shows the tendency to
increase its sphere of influence what can be particularly dangerous for the
independence of the courts - institutions very vulnerable for this kind of
interference. 
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158 ÐÅ ÇÞ ÌÅ

Â ñâî åì âûñ òóï ëå íèè àâ òîð îáðàùàåò âíèìàíèå íà ïðîá ëå ìó âîç ðàñ -
òà þ ùå ãî âëè ÿ íèÿ àä ìè íè ñò ðà òèâ íûõ îð ãà íîâ íà ñó äåá íóþ âëàñòü. Îä -
íà êî Êîíñ òè òó öè åé Ðåñ ïóá ëè êè Ïîëü øà 1997 ãî äà ñîç äà íû ó÷ ðåæ äå -
íèÿ, öåëüþ êî òî ðûõ ÿâ ëÿ åò ñÿ óñè ëå íèå íå çà âè ñè ìîñ òè ñó äîâ îò èñ ïîë -
íè òåëü íîé âëàñ òè. Â ïîñ ëåä íèå ãî äû ìîæ íî íàá ëþ äàòü ïî ïûò êè ìè íè -
ñò ðà þñ òè öèè óâå ëè ÷èòü ñâîé êîíò ðîëü íàä ñó äà ìè. 

Îä íà êî ìè íèñòð þñ òè öèè çà ÿâ ëÿ åò, ÷òî íàä çîð îã ðà íè ÷åí òîëü êî àä -
ìè íè ñò ðà òèâ íû ìè âîï ðî ñà ìè ñó äîâ, íî ëè íèÿ, ðàç äå ëÿ þ ùàÿ àä ìè íè ñò -
ðà òèâ íóþ è ñó äåá íóþ ñôå ðû, î÷åíü òîí êàÿ.

Àâ òîð æå ëà åò ïîä ÷å ðê íóòü, ÷òî îí íå îñ ïà ðè âà åò ïðà âî íàä çî ðà ìè íè -
ñò ðà þñ òè öèè çà ñó äåá íîé àä ìè íè ñò ðà öè åé, íî ñëå äó åò ïîì íèòü, ÷òî
âñåã äà åñòü òåí äåí öèÿ óâå ëè ÷å íèÿ ñôå ðû âëè ÿ íèÿ ñî ñòî ðî íû èñ ïîë -
íè òåëü íîé âëàñ òè, êî òî ðàÿ ìî æåò áûòü î÷åíü îïàñ íîé äëÿ íå çà âè ñè -
ìîñ òè ñó äîâ, êî òî ðûå îñî áî óÿç âè ìû â ñâÿ çè ñ ïî äîá íû ìè âìå øà òåëü -
ñòâà ìè.
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ÅÂ ÐÎ ÏÅÉÑ ÊÈÅ ÑÒÀÍ ÄÀÐ ÒÛ Â ÑÔÅ ÐÅ 
ÄÈÑ ÖÈÏ ËÈ ÍÀÐ ÍÎÉ ÎÒ ÂÅ Ò ÑÒÂÅÍ ÍÎÑ ÒÈ 

ÑÓ ÄÅÉ È ÇÀ ÊÎ ÍÎ ÄÀ ÒÅËÜ ÑÒÂÎ 
ÐÎÑ ÑÈÉÑ ÊÎÉ ÔÅ ÄÅ ÐÀ ÖÈÈ

ÌÈÕÀÈËÊËÅÀÍÄÐÎÂ

ÑóäüÿÊîíñòèòóöèîííîãîÑóäàÐÔ,

äîêòîðþðèäè÷åñêèõíàóê,ïðîôåññîð

Êà êî ãî-ëè áî ñïå öè àëü íî ãî îá ùå åâ ðî ïåéñ êî ãî àê òà, íå ïîñ ðå ä ñòâåí íî
ïîñ âÿ ùåí íî ãî äèñ öèï ëè íàð íîé îò âå ò ñòâåí íîñ òè ñó äåé, íåò. Îï ðå äå -
ëåí íûå ñî äåð æà òåëü íûå ïî ëî æå íèÿ î äèñ öèï ëè íàð íîé îò âå ò ñòâåí íîñ -
òè ñó äåé - â ðàì êàõ  Ñî âå òà Åâ ðî ïû - çàê ðåï ëå íû â ñëå äó þ ùèõ äî êó -
ìåí òàõ. 

Ýòî:  Ðå êî ìåí äà öèÿ  ¹ R(94)12 Êî ìè òå òà ìè íè ñò ðîâ Ñî âå òà Åâ ðî ïû  ãî -
ñó äà ð ñòâàì-÷ëå íàì  î íå çà âè ñè ìîñ òè, ýô ôåê òèâ íîñ òè è ðî ëè ñó äåé, ïðè -
íÿ òàÿ  Êî ìè òå òîì  ìè íè ñò ðîâ 13 îê òÿá ðÿ 1994ã. íà 518-ì çà ñå äà íèè çà -
ìåñ òè òå ëåé ìè íè ñò ðîâ (óæå çà ìå íåí íàÿ, íî ñî äåð æàâ øàÿ îï ðå äå ëåí íûå
îðè åí òè ðû äëÿ  çà êî íîï ðî åê òàí òà); Åâ ðî ïåéñ êàÿ õàð òèÿ î ñòà òó ñå ñó äåé
(è Ïî ÿñ íè òåëü íûé Ìå ìî ðàí äóì ê íåé), ïðè íÿ òàÿ ýêñ ïåð òà ìè Ñî âå òà Åâ -
ðî ïû - ó÷àñò íè êà ìè ìíî ãîñ òî ðîí íåé âñòðå ÷è "Î ñòà òó ñå äëÿ ñó äåé â Åâ -
ðî ïå", îð ãà íè çî âàí íîé  â Ñòðàñ áóð ãå Ñî âå òîì Åâ ðî ïû 8-10 èþ ëÿ 1998ã.;
Ðå êî ìåí äà öèÿ ÑÌ/Rec (2010)12 Êî ìè òå òà ìè íè ñò ðîâ Ñî âå òà Åâ ðî ïû ãî -
ñó äà ð ñòâàì-÷ëå íàì "Î ñóäü ÿõ: íå çà âè ñè ìîñòü, ýô ôåê òèâ íîñòü è îáÿ çàí -
íîñ òè" îò 17 íî ÿá ðÿ 2010ã.; Ðå çî ëþ öèÿ  1703 (2010) Ïàð ëà ìå í òñêîé Àñ -
ñà ìá ëåè Ñî âå òà Åâ ðî ïû "Ñó äåá íàÿ êîð ðóï öèÿ" îò 27 ÿí âà ðÿ 2010ã.;
×àñòü 1 "Íå çà âè ñè ìîñòü ñó äåé" Äîê ëà äà "Î íå çà âè ñè ìîñ òè ñó äåá íîé ñèñ -
òå ìû" Åâ ðî ïåéñ êîé êî ìèñ ñèè Ñî âå òà Åâ ðî ïû  "Çà äå ìîê ðà òèþ ÷å ðåç
ïðà âî", (Âå íå öè à íñ êîé êî ìèñ ñèè), ïðè íÿ òî ãî Êî ìèñ ñè åé íà åå 82-ì ïëå -
íàð íîì çà ñå äà íèè â Âå íå öèè 12-13 ìàð òà 2010ã.; òà êèå Çàê ëþ ÷å íèÿ Êîí -
ñóëü òà òèâ íî ãî Ñî âå òà åâ ðî ïåéñ êèõ ñó äåé (ÊÑÅÑ)  äëÿ Êî ìè òå òà ìè íè ñò -
ðîâ Ñî âå òà Åâ ðî ïû, êàê: ¹ 1(2001) îò 21 íî ÿá ðÿ  2001ã. "Î ñòàí äàð òàõ
íå çà âè ñè ìîñ òè  ñó äåá íîé âëàñ òè è íåñ ìå íÿ å ìîñ òè ñó äåé" (âåñü ìà îáú åì-
 íûé àêò, â êî òî ðîì çíà ÷è ìû - â ïëà íå äèñ öèï ëè íàð íîé îò âå ò ñòâåí íîñ -
òè ñó äåé - òà êèå ðàç äå ëû: "Áåñï ðè ñò ðà ñò íîñòü è ïî âå äå íèå ñó äåé ïðè
îñó ùå ñ òâëå íèè èìè ñâî èõ  ñó äåá íûõ ôóíê öèé", "Áåñï ðè ñò ðà ñò íîñòü è
âíå ñó äåá íîå ïî âå äå íèå ñó äåé", "Áåñï ðè ñò ðà ñò íîñòü è äðó ãèå âè äû  ïðî -
ôåñ ñè î íàëü íîé äå ÿ òåëü íîñ òè ñó äåé", "Áåñï ðè ñò ðà ñò íîñòü è âçà è ìî îò íî -
øå íèÿ ñó äåé ñî ñðåä ñòâà ìè  ìàñ ñî âîé èí ôîð ìà öèè", "Êàê äîëæ íû áûòü
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160 ñôîð ìó ëè ðî âà íû  ñòàí äàð òû ïî âå äå íèÿ ñó äåé" è "Âû âî äû â îò íî øå íèè
ñòàí äàð òîâ ïî âå äå íèÿ"); ¹ 3 (2002) "Î ïðèí öè ïàõ è ïðà âè ëàõ, ðå ãó ëè ðó -
þ ùèõ  ïðî ôåñ ñè î íàëü íîå ïî âå äå íèå ñó äåé, â ÷àñò íîñ òè ýòè êó, íå ñîâ -
ìåñ òè ìîå ñ äîëæ íîñòüþ ïî âå äå íèå  è áåñï ðè ñò ðà ñò íîñòü" îò 10 íî ÿá ðÿ
2002ã.;  ¹ 10(2007) "Î  Ñî âå òå ñó äåá íîé âëàñ òè íà ñëóæ áå îá ùå ñò âà" îò
23 íî ÿá ðÿ 2007ã. è äð. 

Êðî ìå òî ãî, -  â ïëà íå ñî âåð øå í ñòâî âà íèÿ îð ãà íè çà öè îí íî-ïðà âî âî ãî
ìå õà íèç ìà äèñ öèï ëè íàð íîé îò âå ò ñòâåí íîñ òè ñó äåé - äëÿ Ðîñ ñèéñ êîé
Ôå äå ðà öèè âåñü ìà çíà ÷è ìû  òà êèå ìåæ äó íà ðîä íûå äî êó ìåí òû:  êàê  Ðå -
çî ëþ öèÿ  1896(2012) Ïàð ëà ìå í òñêîé Àñ ñà ìá ëåè Ñî âå òà Åâ ðî ïû "Ñîá ëþ -
äå íèå îáÿ çà òåëüñòâ Ðîñ ñèéñ êîé Ôå äå ðà öèè", ïðè íÿ òàÿ 2 îê òÿá ðÿ 2012ã.:
Îñ íîâ íûå ïðèí öè ïû íå çà âè ñè ìîñ òè ñó äåá íûõ îð ãà íîâ, ïðè íÿ òûå íà VII
Êîíã ðåñ ñå ÎÎÍ ïî ïðå äóï ðåæ äå íèþ ïðåñ òóï íîñ òè è îá ðà ùå íèþ  ñ
ïðà âî íà ðó øè òå ëÿ ìè (Ìè ëàí, 26.08.1985-6.09.1985) è îäîá ðåí íûå Ðå çî ëþ -
öè åé 40/146 Ãå íå ðàëü íîé Àñ ñà ìá ëåè ÎÎÍ îò 13.12.1985ã.; è ðàç âè âà þ -
ùèé ýòè ïðèí öè ïû  Êî äåêñ ïî âå äå íèÿ ñó äåé, â íî ÿá ðå  2002ã. ïå ðå è ìå -
íî âàí íûé â Áàí ãà ëî ðñ êèå ïðèí öè ïû ïî âå äå íèÿ ñó äåé (E/CN,
15/2006/20, 19 ìàÿ 2006ã.),  óò âå ðæ äåí íûå ðå çî ëþ öè åé  Ýêî íî ìè ÷åñ êî -
ãî è Ñî öè àëü íî ãî Ñî âå òà ÎÎÍ îò 26 èþ ëÿ 2006ã. ¹ 2006/3;  ïðè íÿ òûé
íà òðèä öàòü  øåñ òîì ïëå íàð íîì çà ñå äà íèè Ìåæ ïàð ëà ìå í òñêîé  Àñ ñà ìá -
ëåè  ãî ñó äàðñòâ-ó÷àñò íè êîâ ÑÍÃ (Ïîñ òà íîâ ëå íèå ¹ 36-12 îò 16 ìàÿ 2011
ãî äà) Ìî äåëü íûé êî äåêñ î ñó äî ó ñò ðîé ñòâå è ñòà òó ñå ñó äåé äëÿ ãî ñó -
äàðñòâ-ó÷àñò íè êîâ ÑÍÃ; ïðè íÿ òûå â Íüþ-Éîð êå â 1982ã. Ìåæ äó íà ðîä -
íîé àñ ñî öè à öè åé þðèñ òîâ ìè íè ìàëü íûå ñòàí äàð òû ñó äåéñ êîé íå çà âè ñè -
ìîñ òè è äð. Îï ðå äå ëåí íûì  îðè åí òè ðîì  â ýòîé ñôå ðå  ìî ãóò ñëó æèòü
è ïî ëî æå íèÿ ïî êà îôè öè àëü íî íå ïðè íÿ òî ãî  Ïðî åê òà   Âñå îá ùåé äåê -
ëà ðà öèè î íå çà âè ñè ìîñ òè ïðà âî ñó äèÿ (Äåê ëà ðà öèè Ñèíã âè).

Íà êî íåö,  ñëå äó åò óêà çàòü è íà òà êîé çíà ÷è ìûé äëÿ Ðîñ ñèè - â ðàñ -
ñìàò ðè âà å ìîé îá ëàñ òè - äî êó ìåíò, êàê Äîê ëàä  ìèñ ñèè  ÌÊÞ  (Ìåæ -
äó íà ðîä íîé êî ìèñ ñèè þðèñ òîâ) 2012ã. "Çà ùè òà ïðà âî ñó äèÿ: Äèñ öèï ëè -
íàð íîå ïðî èç âî ä ñòâî â îò íî øå íèè ñó äåé â Ðîñ ñèéñ êîé Ôå äå ðà öèè".

Ê ñî æà ëå íèþ, ýòîò äîê ëàä íå ñî äåð æèò ñî ïîñ òà âè òåëü íî ãî àíà ëè çà  çà -
ôèê ñè ðî âàí íûõ åãî ñîñ òà âè òå ëÿ ìè íå äîñ òàò êîâ ìå õà íèç ìà äèñ öèï ëè -
íàð íîé  îò âå ò ñòâåí íîñ òè ñó äåé â Ðîñ ñèè è  ïðàê òè êè åãî ïðè ìå íå íèÿ
ñ îïóá ëè êî âàí íîé â Ðîñ ñèè íà ó÷ íîé þðè äè ÷åñ êîé ëè òå ðà òó ðîé ïî äàí -
íîé ïðîá ëå ìà òè êå. À îïóá ëè êî âà íû, ñ êðè òè ÷åñ êèì àíà ëè çîì  ñëî æèâ -
øåé ñÿ ñè òó à öèè, ñîò íè íà ó÷ íûõ ðà áîò, â òîì ÷èñ ëå   ìî íîã ðà ôèÿ àâ -
òî ðà  (Ñì.: Êëå à íä ðîâ Ì.È. Îò âå ò ñòâåí íîñòü ñóäüè. - Ì., Íîð ìà, 2011-
576ñ.). Â ýòèõ ðà áî òàõ âû ÿâ ëå íà - â ñî âî êóï íîñ òè - îá øèð íàÿ ãàì ìà
ñèñ òåì íûõ ïðîá ëåì íûõ íå äîñ òàò êîâ, êî òî ðûå ñîâ ñåì íå îáîç íà ÷å íû â
íàç âàí íîì Äîê ëà äå ëè áî î íèõ óïî ìÿ íó òî âñêîëüçü. Ñî îò âå ò ñòâåí íî, â
Äîê ëà äå  íå óïî ìÿ íó òû è íå îöå íå íû ñî äåð æà ùèå ñÿ â îïóá ëè êî âàí -
íûõ ðà áî òàõ ðîñ ñèéñ êèõ ó÷å íûõ ïðåä ëî æå íèÿ ïî ñî âåð øå í ñòâî âà íèþ
îð ãà íè çà öè îí íî-ïðà âî âî ãî ìå õà íèç ìà äèñ öèï ëè íàð íîé îò âå ò ñòâåí -

Ì
È

 Õ
À
 È

Ë
 Ê

Ë
Å
 À
 Í

Ä
 Ð
Î

Â
. 
Ê

Î
Í

Ñ
 Ò
È

 Ò
Ó
 Ö

È
 Î

Í
 Í

Û
É

 Ñ
Ó
 Ä
 Ð

Î
Ñ
Ñ
È

É
Ñ
Ê

Î
É

 Ô
Å
Ä
Å
Ð
À
Ö

È
È



161

íîñ òè ñó äåé â öå ëîì  è åãî îò äåëü íûõ çâåíü åâ, êàê è ïðåä ëî æå íèÿ ïî
óñò ðà íå íèþ ñó ùå ñò âó þ ùèõ â íåì îò äåëü íûõ äå ôåê òîâ. ×òî, òåì íå ìå -
íåå íå óìà ëÿ åò  ïî çè òèâ íî ãî çíà ÷å íèÿ  Äîê ëà äà  è åãî ðî ëè  â óñò ðà -
íå íèè äå ôåê òîâ  ìå õà íèç ìà ñó äåéñ êî-äèñ öèï ëè íàð íî ãî  ïðî èç âî ä ñòâà
â Ðîñ ñèè.  Ê òî ìó æå ñëå äó åò ó÷åñòü, ÷òî  îñ íîâ íûå  çà ìå ÷à íèÿ, çà ôèê -
ñè ðî âàí íûå â Äîê ëà äå, îò íî ñÿò ñÿ  íå ê ñî äåð æà íèþ  ôå äå ðàëü íî ãî çà -
êî íî äà òåëü ñòâà î äèñ öèï ëè íàð íîé  îò âå ò ñòâåí íîñ òè ñó äåé, à ê ïðàê òè -
êå åãî ïðè ìå íå íèÿ.

Êàê áû òî íè áû ëî, î ñî îò íî øå íèè åâ ðî ïåéñ êèõ ñòàí äàð òîâ è çà êî íî -
äà òåëü ñòâà ÐÔ â  ñôå ðå äèñ öèï ëè íàð íîé îò âå ò ñòâåí íîñ òè ñó äåé ñëå äó -
åò  - âêðàò öå, îáîá ùåí íî è ñæà òî - ñêà çàòü ñëå äó þ ùåå, ðàç áèâ  ñî ïîñ -
òà âè òåëü íóþ  ñôå ðó íà òðè ðàç íî âå ëè êèå ÷àñ òè, è íå ïðè áå ãàÿ ê óêà -
çà íèþ  íàç âà íèé ñî îò âå ò ñòâó þ ùèõ  ìåæ äó íà ðîä íî-ïðà âî âûõ  äî êó -
ìåí òîâ è íà è ìå íî âà íèþ îð ãà íîâ, èõ ïðè íÿâ øèõ.

Îò íî ñè òåëü íî îð ãà íîâ, îñó ùå ñ òâëÿ þ ùèõ äèñ öèï ëè íàð íîå ïðî èç âî ä -
ñòâî â îò íî øå íèè ñó äåé: ýòî ïðî èç âî ä ñòâî äîëæ íî îñó ùå ñ òâëÿòü ñÿ  íå -
çà âè ñè ìû ìè îð ãà íà ìè, â ñîñ òà âå êî òî ðûõ äîëæ íû áûòü  øè ðî êî ïðåäñ -
òàâ ëå íû (ïðå îá ëà äàòü) ñóäüè, èçá ðàí íûå èõ êîë ëå ãà ìè, ÷òî íå èñê ëþ ÷à -
åò, â öå ëÿõ èç áå æà íèÿ óã ðî çû êîð ïî ðà òè âèç ìà, âõîæ äå íèå  â ñîñ òàâ òà -
êî ãî îð ãà íà ëèö, íå ÿâ ëÿ þ ùèõ ñÿ  ñóäü ÿ ìè, ïðè óñ ëî âèè, ÷òî ýòè ëè öà
íå ÿâ ëÿ þò ñÿ ÷ëå íà ìè çà êî íî äà òåëü íîé  âëàñ òè, ïðà âè òåëü ñòâà èëè àä -
ìè íè ñò ðà öèè; ðå øå íèÿ ýòèõ îð ãà íîâ î äèñ öèï ëè íàð íîì  íà êà çà íèè,
îòñòðà íå íèè îò äîëæ íîñ òè è óâîëü íå íèè äîëæ íû áûòü ïðåä ìå òîì  íå -
çà âè ñè ìîé ïðî âåð êè. Â ÐÔ òà êîé - äâó õó ðîâ íå âûé (ôå äå ðàëü íûé è
ñóáú åê òà ÐÔ) îð ãàí åñòü, ýòî - êâà ëè ôè êà öè îí íàÿ êîë ëå ãèÿ ñó äåé (äà -
ëåå - ÊÊÑ), ñîñ òî ÿ ùàÿ  íà äâå òðå òè  ìè íóñ îäèí èç ñó äåé, èçá ðàí íûõ
ñóäü ÿ ìè; íà òðåòü - èç ïðåäñ òà âè òå ëåé îá ùå ñò âåí íîñ òè, íå îò íî ñÿ ùèõ -
ñÿ ê çà êî íî äà òåëü íîé, èñ ïîë íè òåëü íîé ëè áî ñó äåá íîé âåò âÿì ãî ñó äà ð -
ñòâåí íîé âëàñ òè, è îä íî ãî ïðåäñ òà âè òå ëÿ Ïðå çè äåí òà ÐÔ.

Îò íî ñè òåëü íî îñ íî âà íèé äëÿ ïðèâ ëå ÷å íèÿ  ñó äåé ê äèñ öèï ëè íàð íîé
îò âå ò ñòâåí íîñ òè: òîëü êî ïî ïðè ÷è íå èõ íåñ ïî ñîá íîñ òè âû ïîë íÿòü ñâîè
îáÿ çàí íîñ òè èëè ïî âå äå íèÿ äå ëà þ ùå ãî èõ íå ñî îò âå ò ñòâó þ ùè ìè çà íè -
ìà å ìîé äîëæ íîñ òè; åñ ëè ñóäüè íå âû ïîë íÿ þò âîç ëî æåí íûå íà íèõ
îáÿ çàí íîñ òè ýô ôåê òèâ íûì è íàä ëå æà ùèì îá ðà çîì è ò.ï. Îò íî ñè òåëü -
íî ýòî ãî òðå áî âà íèÿ â ÐÔ åñòü ñåðü åç íûå íå äîñ òàò êè, î ÷åì - íè æå.

Îò íî ñè òåëü íî äèñ öèï ëè íàð íî ãî ïðî èç âî ä ñòâà: îíî äîëæ íî îñó ùå ñ ò-
âëÿòü ñÿ  ñ ñîá ëþ äå íè åì   âñåõ ãà ðàí òèé  ñïðà âåä ëè âî ãî ñó äåá íî ãî ðàç -
áè ðà òåëü ñòâà; ñóäü ÿì äîëæ íî áûòü ïðå äîñ òàâ ëå íî ïðà âî îá æà ëî âà íèÿ
âû íå ñåí íî ãî ñó äåá íî ãî ðå øå íèÿ è íà ëî æåí íî ãî âçûñ êà íèÿ; äîëæ íû
ñîá ëþ äàòü ñÿ çà ðà íåå óñ òà íîâ ëåí íûå ïðî öåñ ñó àëü íûå íîð ìû.  Ïðî öå äó -
ðû ðàç áè ðà òåëü ñòâà â ÊÊÑ ìà òå ðè à ëîâ ïî ïðî âåð êå æà ëîá è çà ÿâ ëå íèé
î ñî âåð øåí íîì ñóäü åé äèñ öèï ëè íàð íîì ïðîñ òóï êå ñ ñîá ëþ äå íè åì
ïðèí öè ïà ñîñ òÿ çà òåëü íîñ òè, è ïðî öå äó ðû âû íå ñå íèÿ ÊÊÑ ñî îò âå ò ñòâó -
þ ùèõ ðå øå íèé çàê ðåï ëå íû â ðåã ëà ìå íò íîì  äî êó ìåí òå, óò âå ðæ äåí íîì
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ñà ìîé ÂÊÊÑ ÐÔ, â öå ëîì  íà ðå êà íèé íå âû çû âà þò è â îñ íîâ íîì ñî îò -
âå ò ñòâó þò óêà çàí íûì çäåñü òðå áî âà íè ÿì.  Îð ãàíîì, êó äà ñóäüè  ìî ãóò
îá æà ëî âàòü âû íå ñåí íîå ÊÊÑ ðå øå íèå î äèñ öèï ëè íàð íîì âçûñ êà íèè,
ÿâëÿåòñÿ ýòî Äèñ öèï ëè íàð íîå ñó äåá íîå ïðè ñó ò ñòâèå, ñïå öè àëü íî ñîç -
äàí íûé â 2010ã. ìî íî ñó äåá íûé îð ãàí, ïðà âî ñó äèå â êî òî ðîì îñó ùå ñ ò-
âëÿ þò  ïî òðè ñóäüè îò Âåð õîâ íî ãî è îò Âûñ øå ãî Àð áèò ðàæ íî ãî ñó äîâ
ÐÔ (äî ýòî ãî äàí íóþ ôóíê öèþ îñó ùå ñ òâëÿë Âåð õîâ íûé ñóä ÐÔ).

Åñ òå ñò âåí íî, ê ïî íè ìà íèþ äèñ öèï ëè íàð íîé îò âå ò ñòâåí íîñ òè ñóäüè
îò íî ñÿò ñÿ ñî äåð æà ùè å ñÿ â íàç âàí íûõ àê òàõ òðå áî âà íèÿ ê ïðî ôåñ ñè î -
íàëü íî ìó  è èíî ìó ïî âå äå íèþ  ñóäüè ("ñóäüÿ îáÿ çàí âîç äåð æè âàòü ñÿ
îò òà êî ãî ïî âå äå íèÿ, äåéñòâèÿ èëè âûñ êà çû âà íèÿ, êî òî ðîå ìîã ëî áû
ïîâ ðå äèòü äî âå ðèþ ê åãî áåñï ðè ñò ðà ñò íîñ òè è íå çà âè ñè ìîñ òè", "ñóäüè
äîëæ íû âåñ òè  ñå áÿ äîñ òîé íî ÷àñò íîé æèç íè" è ïð.), íî ýòî -  îöå íî÷ -
íûå êà òå ãî ðèè. 

Òàê æå åñòü  â íàç âàí íûõ àê òàõ è ïî ëî æå íèÿ (î  ïîä äåð æà íèè  íå îá õî äè -
ìîñ òè "äëÿ êàæ äîé ñòðà íû îï ðå äå ëÿòü ñàíê öèè, ïîä õî äÿ ùèå äëÿ åå
ñîáñòâåí íîé äèñ öèï ëè íàð íîé ñèñ òå ìû,  è óñ òà íàâ ëè âàòü èõ ñî ðàç ìåð -
íîñòü  êàê â îò íî øå íèè ïðèí öè ïà, òàê è â îò íî øå íèè ïðè ìå íå íèÿ",  ïðè
ýòîì íà åâ ðî ïåéñ êîì óðîâ íå  íåò íå îá õî äè ìîñ òè "ïðè íè ìàòü  êà êîé-ëè -
áî èñ ÷åð ïû âà þ ùèé ñïè ñîê  òà êèõ ñàíê öèé"; "Â êàæ äîé  ñòðà íå çà êîí èëè
îñ íî âî ïî ëà ãà þ ùàÿ  õàð òèÿ, ïðè ìå íÿ å ìûå  ê ñóäü ÿì, äîëæ íû îï ðå äå ëÿòü
êàê  ìîæ íî áî ëåå êîíê ðåò íî òå íà ðó øå íèÿ, êî òî ðûå ìî ãóò ïîâ ëå÷ü  äèñ -
öèï ëè íàð íîå ïðî èç âî ä ñòâî, à òàê æå ïðè ìå íÿ å ìûå â ýòèõ ñëó ÷à ÿõ ïðî öå -
äó ðû" è ò.ä.), êî òî ðûå ÿâ ëÿ þò ñÿ îò ñû ëî÷ íû ìè, íî âìåñ òå ñ òåì  ôðàã ìåí -
òè ðó þ ùè ìè îá ùèå ïî ñû ëû ê íàç âàí íûì ñòàí äàð òàì.  

Âî îá ùå  æå, êàê èç âå ñò íî, ñ 2009ã.  Êî ìèñ ñè åé Ñî âå òà Åâ ðî ïû "Çà äå -
ìîê ðà òèþ ÷å ðåç ïðà âî"  (Âå íå öè à íñ êîé êî ìèñ ñè åé) âå äåò ñÿ ðà áî òà  ïî
ñîç äà íèþ íà è áî ëåå ïîë íî ãî  ïå ðå÷ íÿ  ãà ðàí òèé íå çà âè ñè ìîñ òè  ñó äà,
ðå çóëü òà òîì ÷å ãî  áó äåò ïðè íÿ òèå  äî êó ìåí òà, ïî è ìå íî âàí íî ãî - ïî
âñåé âå ðî ÿò íîñ òè - êàê  "Åâ ðî ïåéñ êèå ñòàí äàð òû  íå çà âè ñè ìîñ òè ñó äåá -
íîé ñèñ òå ìû", ãäå ìîæ íî îæè äàòü  (ñòî èò íà äå ÿòü ñÿ) è âêëþ ÷å íèå ñïå -
öè àëü íî ãî ðàç äå ëà, ñî äåð æà ùå ãî áî ëåå ÷åò êèå ñòàí äàð òû îð ãà íè çà öè -
îí íî-ïðà âî âî ãî ìå õà íèç ìà  äèñ öèï ëè íàð íîé îò âå ò ñòâåí íîñ òè ñó äåé. 

Ìîæ íî ñêà çàòü, ÷òî â öå ëîì, çà íå êî òî ðû ìè èçú ÿ òè ÿ ìè, äåéñòâó þ ùåå
çà êî íî äà òåëü ñòâî ÐÔ î äèñ öèï ëè íàð íîé îò âå ò ñòâåí íîñ òè ñó äåé ñî îò -
âå ò ñòâó åò èç ëî æåí íûì ñòàí äàð òàì. 

Âìåñ òå ñ òåì ñëå äó åò æåñò êî óêà çàòü: îá ùóþ   ñè òó à öèþ ñ ïðà âî âûì
ðå ãó ëè ðî âà íè åì âñå ãî ìå õà íèç ìà äèñ öèï ëè íàð íîé îò âå ò ñòâåí íîñ òè ñó -
äåé  è ïðà âîï ðè ìå íè òåëü íîé ïðàê òè êîé â ýòîé  ñôå ðå â ÐÔ íåëü çÿ ñ÷è -
òàòü áëà ãî ïî ëó÷ íîé, ïî ëî æå íèå äåë çäåñü  äà ëå êî îò îï òè ìàëü íî ãî. Íà
ìíî ãèå  ñåðü åç íûå íå äîñ òàò êè çâåíü åâ ýòî ãî ìå õà íèç ìà îá ðà ùàë âíè -
ìà íèå Êîíñ òè òó öè îí íûé Ñóä  ÐÔ (äà âàÿ íà  ýòîò ñ÷åò â ñâî èõ ðå øå íè -
ÿõ ñî îò âå ò ñòâó þ ùèå ïî ðó ÷å íèÿ ôå äå ðàëü íî ìó çà êî íî äà òå ëþ);  ñåðü åç -
íà ðîëü  â çà ïîë íå íèè çà êî íî äà òåëü íûõ ëà êóí â ýòîé ñôå ðå ó ñó äåá íûõ
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îð ãà íîâ - ñó äîâ ñèñ òå ìû îá ùåé þðèñ äèê öèè è Äèñ öèï ëè íàð íî ãî ñó äåá -
íî ãî ïðè ñó ò ñòâèÿ, à òàê æå ðÿ äà îð ãà íîâ ñó äåéñ êî ãî ñî îá ùå ñò âà, ïðåæ -
äå âñå ãî - ñî âå òîâ ñó äåé è ÊÊÑ; â îá øèð íîé  íà ó÷ íîé ëè òå ðà òó ðå  ïî
äàí íîé  ïðîá ëå ìà òè êå  íå  òîëü êî  âñêðû âà þò ñÿ íå äîñ òàò êè è àíà ëè çè -
ðó þò ñÿ ïðè ÷è íû èõ âîç íèê íî âå íèÿ, íî è âíî ñÿò ñÿ ïðåä ëî æå íèÿ ïî èõ
óñò ðà íå íèþ è óëó÷ øå íèþ îá ùåé ñè òó à öèè. 

Ãëó áèí íûå êîð íè îá ùåé íå äîñ òà òî÷ íîñ òè ñîâ ðå ìåí íî ãî îð ãà íè çà öè -
îí íî-ïðà âî âî ãî ìå õà íèç ìà äèñ öèï ëè íàð íîé îò âå ò ñòâåí íîñ òè ñó äåé â
Ðîñ ñèè çàê ëþ ÷à þò ñÿ â ñëå äó þ ùåì. È ñå ãîä íÿ âïîë íå äîñ òà òî÷ íûì,
ïðàê òè ÷åñ êè ïî âñåì  ïî êà çà òå ëÿì, íå îá õî äè ìûì â äàí íîì ìå õà íèç ìå
áû ëî áû  Ïî ëî æå íèå î äèñ öèï ëè íàð íîé îò âå ò ñòâåí íîñ òè ñó äåé, îò çû -
âå è äîñ ðî÷ íîì  îñ âî áîæ äå íèè ñó äåé  è íà ðîä íûõ çà ñå äà òå ëåé ñó äîâ
ÐÑÔÑÐ, óò âå ðæ äåí íîå Óêà çîì Ïðå çè äè ó ìà Âåð õîâ íî ãî Ñî âå òà
ÐÑÔÑÐ îò 27 ôåâ ðà ëÿ 1990ã. (áà çè ðó þ ùå åñÿ íà îä íî è ìåí íîì  îá ùå -
ñî þç íîì àê òå). Íî ñ ðàñ ïà äîì ÑÑÑÐ  îíî ïå ðåñ òà ëî äåéñòâî âàòü - â
Çà êî íå ÐÔ îò 26 èþ íÿ  1992ã. "Î ñòà òó ñå ñó äåé â Ðîñ ñèéñ êîé Ôå äå ðà -
öèè"  íè êà êî ãî íà ìå êà íà âîç ìîæ íîñòü  äèñ öèï ëè íàð íîé  (êàê è àä ìè -
íè ñò ðà òèâ íîé) îò âå ò ñòâåí íîñ òè ñó äåé íå ñî äåð æà ëîñü. 

Ñà ìà äèñ öèï ëè íàð íàÿ îò âå ò ñòâåí íîñòü ñó äåé â Ðîñ ñèè ïî ÿ âè ëàñü ëèøü
15 äå êàá ðÿ  2001ã. â ðåçóëüòàòå  äî ïîë íå íèÿ Çà êî íà  ÐÔ î ñòà òó ñå ñó -
äåé  âåñü ìà ëà êî íè÷ íîé  ïî îáú å ìó è ïî ñî äåð æà íèþ ñòàòü åé 12.1, êî -
òî ðàÿ  òàê è èìå íî âà ëàñü "Äèñ öèï ëè íàð íàÿ îò âå ò ñòâåí íîñòü ñó äåé". Â
íàñ òî ÿ ùåå âðå ìÿ  ýòà ñòàòüÿ, íåñ êîëü êî ñòà òåé  ÔÇ îò 14 ìàð òà 2002ã.
"Îá îð ãà íàõ ñó äåéñ êî ãî ñî îá ùå ñò âà â Ðîñ ñèéñ êîé Ôå äå ðà öèè" è ÔÊÇ
îò 9 íî ÿá ðÿ 2009ã. "Î Äèñ öèï ëè íàð íîì ñó äåá íîì ïðè ñó ò ñòâèè" è ñîñ -
òàâ ëÿ þò çà êî íî äà òåëü íóþ, ñî äåð æà ùóþ ìíî æå ñò âî ëà êóí  áà çó  âñå ãî
ìå õà íèç ìà äèñ öèï ëè íàð íîé îò âå ò ñòâåí íîñ òè ñó äåé. 

Êà êèå â ýòîé áà çå íà ëè ÷å ñò âó þò íå äîñ òàò êè? Îñ íîâ íûå - ñëå äó þ ùèå.

Èìå åò ñÿ çíà ÷è òåëü íàÿ íå îï ðå äå ëåí íîñòü â ïî íÿ òèè "äèñ öèï ëè íàð íûé
ïðîñ òó ïîê ñóäüè", à âåäü ýòîò ïðîñ òó ïîê - îñ íî âà íèå ïðèâ ëå ÷å íèÿ
ñóäüè ê  äèñ öèï ëè íàð íîé îò âå ò ñòâåí íîñ òè. Ñò. 12.1 Çà êî íà î ñòà òó ñå
ñó äåé îï ðå äå ëÿ åò åãî êàê: "Íà ðó øå íèå íîðì íàñ òî ÿ ùå ãî Çà êî íà, à òàê -
æå ïî ëî æå íèé Êî äåê ñà ñó äåéñ êîé ýòè êè, óò âå ðæ äåí íî ãî Âñå ðîñ ñèé-
ñ êèì ñú åç äîì ñó äåé". Ñëå äî âà òåëü íî, íà ðó øå íèå, â ÷àñò íîñ òè, âåñü ìà
îöå íî÷ íûõ ïî ëî æå íèé â ñò. 3 Çà êî íà ÐÔ î ñòà òó ñå ñó äåé, óñ òà íàâ ëè -
âà þ ùåé, ÷òî ñóäüÿ îáÿ çàí íå ó êîñ íè òåëü íî ñîá ëþ äàòü Êîíñ òè òó öèþ
ÐÔ, ÔÊÇ è ÔÇ; ñóäüÿ ïðè èñ ïîë íå íèè ñâî èõ ïîë íî ìî ÷èé, à òàê æå âî
âíåñ ëó æåá íûõ îò íî øå íè ÿõ äîë æåí èç áå ãàòü âñå ãî, ÷òî ìîã ëî áû óìà -
ëèòü àâ òî ðè òåò ñó äåá íîé âëàñ òè, äîñ òî è í ñòâî ñóäüè èëè âûç âàòü ñîì -
íå íèå â åãî îáú åê òèâ íîñ òè, ñïðà âåä ëè âîñ òè è áåñï ðè ñò ðà ñò íîñ òè, è
ò.ä., ò.å. ïðàê òè ÷åñ êè ëþ áîå íà ðó øå íèå ñóäü åé äåéñòâó þ ùå ãî çà êî íî -
äà òåëü ñòâà (êàê â ñëó æåá íîé, òàê è âî âíåñ ëó æåá íîé äå ÿ òåëü íîñ òè) áó -
äåò îä íîâ ðå ìåí íî ÿâ ëÿòü ñÿ íà ðó øå íè åì óêà çàí íûõ ïî ëî æå íèé ïóíê -
òîâ 1 è 2 ñò. 3 Çà êî íà î ñòà òó ñå ñó äåé, ò.å. ÿâ ëÿòü ñÿ äèñ öèï ëè íàð íûì
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164 ïðîñ òóï êîì. Ïðè ýòîì  ññûë êà íà íà ðó øå íèå  (íå èñ ïîë íå íèå) ïî ëî æå -
íèé Êî äåê ñà ñó äåéñ êîé ýòè êè  (âñåõ èëè ïî îò äåëü íîñ òè ëè áî õî òÿ áû
îä íî ãî èç åãî ïî ëî æå íèé) ñà ìà ïî ñå áå òàê æå äîëæ íî ÿâ ëÿòü ñÿ äèñ -
öèï ëè íàð íûì ïðîñ òóï êîì ñóäüè, îç íà ÷à þ ùèì, ÷òî ñóäüÿ ìî æåò áûòü
ïðèâ ëå ÷åí ê äèñ öèï ëè íàð íîé îò âå ò ñòâåí íîñ òè çà íà ðó øå íèÿ, â ÷àñò -
íîñ òè îáÿ çàí íîñ òè ñîá ëþ äàòü ïðà âè ëà ýòè ÷åñ êî ãî ïî âå äå íèÿ; òðå áî âà -
íèé, ïðåäú ÿâ ëÿ å ìûõ ê çâà íèþ ñóäüè, â òîì ÷èñ ëå â ëþ áîé ñè òó à öèè
ñîõ ðà íÿòü ëè÷ íîå äîñ òî è í ñòâî, äî ðî æèòü ñâî åé ÷åñòüþ è ò.ä.; ïðà âèë
ïî âå äå íèÿ ñóäüè ïðè îñó ùå ñ òâëå íèè ïðî ôåñ ñè î íàëü íîé äå ÿ òåëü íîñ òè
è âî âíåñ ëó æåá íîé äå ÿ òåëü íîñ òè è ò.ä.  Ìåæ äó òåì Êîíñ òè òó öè îí íûé
Ñóä ÐÔ â Ïîñ òà íîâ ëå íèè îò 28 ôåâ ðà ëÿ  2008ã. ¹ 3-Ï óêà çàë, ÷òî íå -
èñ ïîë íå íèå êîð ïî ðà òèâ íûõ íîðì (ðå÷ü øëà èìåí íî î Êî äåê ñå ñó äåéñ -
êîé ýòè êè) ñà ìî ïî ñå áå  íå ìî æåò ñëó æèòü  îñ íî âà íè åì äëÿ äîñ ðî÷ -
íî ãî ïðåê ðà ùå íèÿ ïîë íî ìî ÷èé ñóäüè, åñ ëè òîëü êî ïðè ýòîì èì íå áû -
ëè ñî âåð øå íû äåéñòâèÿ, êî òî ðûå çà êî íîì ðàñ ñìàò ðè âà þò ñÿ  êàê íå -
ñîâ ìåñ òè ìûå  ïî ñâî å ìó õà ðàê òå ðó ñ âû ñî êèì çâà íè åì ñóäüè.

Íî åùå áî ëåå øè ðî êóþ òðàê òîâ êó ïî íÿ òèÿ "äèñ öèï ëè íàð íûé ïðîñ òó ïîê
ñóäüè", âëå êó ùèé â åãî îò íî øå íèè äèñ öèï ëè íàð íîå âçûñ êà íèå (â òîì
÷èñ ëå â âè äå äîñ ðî÷ íî ãî ïðåê ðà ùå íèÿ åãî ïîë íî ìî ÷èé), äàë Âåð õîâ íûé
Ñóä ÐÔ â Ïîñ òà íîâ ëå íèè Ïëå íó ìà îò 31 ìàÿ 2007 ãî äà N 27 "Î ïðàê òè -
êå ðàñ ñìîò ðå íèÿ äåë îá îñ ïà ðè âà íèè ðå øå íèé êâà ëè ôè êà öè îí íûõ êîë -
ëå ãèé ñó äåé î ïðèâ ëå ÷å íèè ñó äåé ñó äîâ îá ùåé þðèñ äèê öèè ê äèñ öèï ëè -
íàð íîé îò âå ò ñòâåí íîñ òè", óêà çàâ â ïóíê òå 2: "Ïî ñìûñ ëó ñòàòüè 12.1 Çà -
êî íà î ñòà òó ñå ñó äåé  ïîä äèñ öèï ëè íàð íûì ïðîñ òóï êîì, âëå êó ùèì äèñ -
öèï ëè íàð íîå âçûñ êà íèå â âè äå ïðå äóï ðåæ äå íèÿ èëè äîñ ðî÷ íî ãî ïðåê ðà -
ùå íèÿ ïîë íî ìî ÷èé ñóäüè, ñëå äó åò ïî íè ìàòü íå òîëü êî íà ðó øå íèå íîðì
íàç âàí íî ãî Çà êî íà è ïî ëî æå íèé Êî äåê ñà ñó äåéñ êîé ýòè êè, íî è íà ðó øå -
íèå îá ùåï ðè íÿ òûõ íîðì ìî ðà ëè, îáÿ çàí íîñ òåé ïðè îñó ùå ñ òâëå íèè ïðà -
âî ñó äèÿ, ïðà âèë ïî âå äå íèÿ ïðè èñ ïîë íå íèè èíûõ ñëó æåá íûõ îáÿ çàí íîñ -
òåé è âî âíåñ ëó æåá íîé äå ÿ òåëü íîñ òè". Ðó êî âî ä ñòâó ÿñü äàí íûì óêà çà íè -
åì Âåð õîâ íî ãî Ñó äà ÐÔ ïðà âîï ðè ìå íè òå ëè, âêëþ ÷àÿ ïðåæ äå âñå ãî ñó -
äåé, âõî äÿ ùèõ â ñîñ òàâ âñåõ ÊÊÑ, à òàê æå ñó äåé Âåð õîâ íî ãî Ñó äà ÐÔ è
ñó äåé - ÷ëå íîâ Äèñ öèï ëè íàð íî ãî ñó äåá íî ãî ïðè ñó ò ñòâèÿ, îáÿ çà íû (èìåí -
íî îáÿ çà íû, à íå òîëü êî ìî ãóò) ïîä äèñ öèï ëè íàð íûì ïðîñ òóï êîì ñóäüè
ïî íè ìàòü âñå òå, â íå èñ ÷èñ ëè ìîì ìíî æå ñò âå, íà ðó øå íèÿ îá ùåï ðè íÿ òûõ
íîðì ìî ðà ëè, îáÿ çàí íîñ òåé ïðè îñó ùå ñ òâëå íèè ïðà âî ñó äèÿ è ïðà âèë ïî -
âå äå íèÿ ïðè èñ ïîë íå íèè ñëó æåá íûõ îáÿ çàí íîñ òåé è âî âíåñ ëó æåá íîé
äå ÿ òåëü íîñ òè, êî òî ðûå íà õî äÿò ñÿ çà ðàì êà ìè óðå ãó ëè ðî âà íèÿ Çà êî íîì î
ñòà òó ñå ñó äåé  è Êî äåê ñîì ñó äåéñ êîé ýòè êè. Òà êèì îá ðà çîì, ñó ùå ñò âó -
þ ùåå íîð ìà òèâ íî-ïðà âî âîå ðå ãó ëè ðî âà íèå â ÐÔ ïîç âî ëÿ åò ïîä ïî íÿ òè -
åì "äèñ öèï ëè íàð íûé ïðîñ òó ïîê ñóäüè" ïî íè ìàòü ÷ðåç âû ÷àé íî øè ðî êèé
ñïåêòð äåéñòâèé (áåç äåé ñòâèÿ) è ïðîñ òóï êîâ ñóäüè êàê â õî äå îñó ùå ñ -
òâëå íèÿ èì ïðà âî ñó äèÿ (âêëþ ÷àÿ ïðè íÿ òîå ïî äå ëó ñó äåá íîå ðå øå íèå),
òàê è â ñëó æåá íîé ñôå ðå, íå ñâÿ çàí íîé íå ïîñ ðå ä ñòâåí íî ñ îñó ùå ñ òâëå -
íè åì ïðà âî ñó äèÿ, à òàê æå âî âíåñ ëó æåá íîé äå ÿ òåëü íîñ òè.Ì
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À îò ñó ò ñòâèå åäè íî ãî àê òà òè ïà Ïî ëî æå íèÿ î äèñ öèï ëè íàð íîé îò âå ò -
ñòâåí íîñ òè ñóäüè ïðè âå ëî ê ñåðü åç íûì äå ôåê òàì ïðà âî âî ãî ðå ãó ëè ðî -
âà íèÿ ïðî öå äóð äèñ öèï ëè íàð íî ãî ïðî èç âî ä ñòâà â îò íî øå íèè ñóäüè. Â
äåéñòâó þ ùåì çà êî íî äà òåëü ñòâå ÐÔ íåò íå òîëü êî ñà ìî ãî ïî íÿ òèÿ "äèñ -
öèï ëè íàð íî ãî ïðî èç âî ä ñòâà â îò íî øå íèè ñóäüè", íî è íåò ñðî êîâ äàâ -
íîñ òè  ïðè ïðèâ ëå ÷å íèè ê äèñ öèï ëè íàð íîé îò âå ò ñòâåí íîñ òè, ïîýòîìó
íå ÿñ íî, êòî (êà êîé îð ãàí) âïðà âå ïðè íè ìàòü ðå øå íèå î ïðî âåð êå (è
îð ãà íè çî âàòü  ýòó ïðî âåð êó) ïîñ òó ïèâ øèõ çà ÿâ ëå íèé è æà ëîá î ñî âåð -
øå íèè ñóäü åé äèñ öèï ëè íàð íî ãî ïðîñ òóï êà, íå ÿñ íî, êòî (êà êîé îð ãàí)
âïðà âå ïðè íÿòü îêîí ÷à òåëü íîå ðå øå íèå - ïî èòî ãàì ïðî âåð êè - îá îò -
ñó ò ñòâèè îñ íî âà íèé  äëÿ ïðèâ ëå ÷å íèÿ  ñóäüè ê äèñ öèï ëè íàð íîé  îò âå ò -
ñòâåí íîñ òè (à çà ÿâ ëå íèÿ è æà ëî áû ïî òà êèì âîï ðî ñàì, ïî ìè ìî ÊÊÑ,
âïðà âå  ïðî âå ðÿòü: ñî âåò ñó äåé, ïðåä ñå äà òåëü ñó äà, ãäå ðà áî òà åò ñóäüÿ,
íà êî òî ðî ãî ïî äà íà æà ëî áà, èëè ïðåä ñå äà òåëü âû øåñ òî ÿ ùå ãî ñó äà, äèñ -
öèï ëè íàð íàÿ êî ìèñ ñèÿ ñî âå òà ñó äåé, ïðè ÷åì Êîíñ òè òó öè îí íûé Ñóä
ÐÔ â Îï ðå äå ëå íèè îò 7 èþ íÿ 2011ã. ¹ 766-Î-Î óêà çàë, ÷òî ðå øå íèå î
íà ëè ÷èè èëè îò ñó ò ñòâèè îñ íî âà íèé äëÿ ïðèâ ëå ÷å íèÿ ñóäüè ê äèñ öèï -
ëè íàð íîé îò âå ò ñòâåí íîñ òè ìî æåò ïðè íÿòü òîëü êî ñî îò âå ò ñòâó þ ùàÿ
ÊÊÑ). Íå äîñ òàò êîì òàê æå ÿâ ëÿ åò ñÿ îã ðà íè ÷åí íûé êðóã ìåð äèñ öèï ëè -
íàð íîé  îò âå ò ñòâåí íîñ òè ñóäüè, èõ âñå ãî äâå - ïðå äóï ðåæ äå íèå è äîñ -
ðî÷ íîå ïðåê ðà ùå íèå ñó äåéñ êèõ ïîë íî ìî ÷èé, ÷òî â íå ìà ëîì ÷èñ ëå ñëó -
÷à åâ íå ïîç âî ëÿ åò ÊÊÑ  èçá ðàòü àäåê âàò íóþ ñî äå ÿí íî ìó ñóäü åé ìå ðó
åãî äèñ öèï ëè íàð íî ãî íà êà çà íèÿ.

Êîíñ òè òó öè îí íûé Ñóä ÐÔ â Ïîñ òà íîâ ëå íèè îò 20 èþ ëÿ 2011ã.  ¹ 19-
Ï îá ðà òèë âíè ìà íèå íà íà ëè ÷èå ó ôå äå ðàëü íî ãî çà êî íî äà òå ëÿ ïðà âà
óñ òà íî âèòü áî ëåå øè ðî êèé ïå ðå ÷åíü  âè äîâ äèñ öèï ëè íàð íûõ ñàíê öèé,
óòî÷ íèòü ñîñ òà âû äèñ öèï ëè íàð íûõ ïðîñ òóï êîâ, à òàê æå  îñ íî âà íèÿ
ïðèâ ëå ÷å íèÿ  ñó äåé ê äèñ öèï ëè íàð íîé îò âå ò ñòâåí íîñ òè. Â íàñ òî ÿ ùåå
âðå ìÿ  Ìè íèñ òå ð ñòâî þñ òè öèè  ÐÔ âå äåò  â ýòîé ÷àñ òè ñî îò âå ò ñòâó þ -
ùóþ çà êî íîï ðî å êò íóþ ðà áî òó. Íî â áó äó ùåì  íå îá õî äèì  ïîë íî öåí -
íûé ôå äå ðàëü íûé çà êî íî äà òåëü íûé àêò "Î äèñ öèï ëè íàð íîé îò âå ò -
ñòâåí íîñ òè ñó äåé â Ðîñ ñèéñ êîé Ôå äå ðà öèè".

Ïðè ýòîì ñëå äó åò  ó÷åñòü, ÷òî áóê âàëü íî íå äàâ íî áû ëî ïðè íÿ òî  ñóäü -
áî íîñ íîå - äëÿ âñåé ñó äåá íîé  âëàñ òè  Ðîñ ñèè - ðå øå íèå  îá îáú å äè -
íå íèè Âåð õîâ íî ãî è Âûñ øå ãî  Àð áèò ðàæ íî ãî ñó äîâ  ÐÔ. Äëÿ îð ãà íè -
çà öè îí íî-ïðà âî âî ãî ìå õà íèç ìà  äèñ öèï ëè íàð íîé îò âå ò ñòâåí íîñ òè ñó -
äåé ýòî, ïðåæ äå âñå ãî, îç íà ÷à åò íå îá õî äè ìîñòü ñìå íû ïà ðà äèã ìû
êîìï ëåê òî âà íèÿ äâóõ âàæ íåé øèõ  â ýòîì  ìå õà íèç ìå çâåíü åâ - îð ãà íà
ñó äåéñ êî ãî ñî îá ùå ñò âà â ëè öå êâà ëè ôè êà öè îí íûõ êîë ëå ãèé ñó äåé  è
ôå äå ðàëü íî ãî ñó äåá íî ãî îð ãà íà â ëè öå Äèñ öèï ëè íàð íî ãî ñó äåá íî ãî
ïðè ñó ò ñòâèÿ, êî òî ðûå ïî êà êîìï ëåê òó þò ñÿ íà ñòðî ãî ïà ðè òåò íûõ íà -
÷à ëàõ - èç ðàâ íî ãî ÷èñ ëà ñó äåé ñó äîâ îá ùåé þðèñ äèê öèè è ñó äåé àð -
áèò ðàæ íûõ ñó äîâ.

Òî åñòü ïðåäñ òî èò ïå ðå ôîð ìà òè ðî âà íèå åñ ëè íå âñå ãî, òî - â çíà ÷è -
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166 òåëü íîé ìå ðå - íàç âàí íî ãî ìå õà íèç ìà. Ýòîé  ðà áî òå, áîëü øå  òî ãî - ñî -
âåð øå í ñòâî âà íèþ òà êî ãî ìå õà íèç ìà  â îá ùå åâ ðî ïåéñ êîì  ìàñø òà áå, -
ñåðü åç íî  ïîñ ïî ñî á ñòâî âà ëè áû: 

- ðàç ðà áîò êà åäè íî ãî, öåëü íî ãî îá ùå åâ ðî ïåéñ êî ãî ñòàí äàð òà î äèñ -
öèï ëè íàð íîé  îò âå ò ñòâåí íîñ òè ñó äåé (íå äå ëî, êîã äà ïî ëî æå íèÿ
ýòî ãî, â îá ùåì óç êî òå ìà òè ÷åñ êî ãî ñòàí äàð òà, çàê ðåï ëå íû â äå ñÿò êå
îá ùå åâ ðî ïåéñ êèõ äî êó ìåí òîâ);

- çàê ðåï ëå íèå â ýòîì ñòàí äàð òå ðå êî ìåí äà öèè ðàç ðà áî òàòü ãî ñó äà ð -
ñòâàì-÷ëå íàì îò äåëü íûé çà êî íî äà òåëü íûé àêò îáî âñåé ïðî öå äó ðå
äèñ öèï ëè íàð íî ãî ïðî èç âî ä ñòâà â îò íî øå íèè ñó äåé;

- âûñ êà çû âà íèå â ýòîì ñòàí äàð òå ïî çè öèè î âîç ìîæ íîñ òè ãî ñó äà ð -
ñòâàì - ÷ëå íàì  ñ÷è òàòü ïðè íÿ òèå ðå øå íèÿ  î äîñ ðî÷ íîì  ïðåê ðà -
ùå íèè ïîë íî ìî ÷èé "ïðî âè íèâ øå ãî ñÿ" ñóäüè  íå ìå ðîé äèñ öèï ëè -
íàð íîé, à ìå ðîé êîíñ òè òó öè îí íîé îò âå ò ñòâåí íîñ òè ñóäüè (èñ õî äÿ
èç òî ãî î÷å âèä íî ãî îáñ òî ÿ òåëü ñòâà, ÷òî êàê ðå øå íèå î "âõîæ äå íèè"
ãðàæ äà íè íà â ñó äåéñ êèé êîð ïóñ (íà äå ëå íèå åãî ñó äåéñ êè ìè ïîë íî -
ìî ÷è ÿ ìè), òàê è "èçã íà íèå" åãî èç ñó äåéñ êî ãî êîð ïó ñà (äîñ ðî÷ íîå
ïðè íó äè òåëü íîå ëè øå íèå åãî  ñó äåéñ êèõ ïîë íî ìî ÷èé, ïî ñó òè - èì -
ïè÷ ìåíò),  åñòü êîíñ òè òó öè îí íî çíà ÷è ìîå äåéñòâèå ãî ñó äà ð ñòâà;

- îï ðå äå ëå íèå - â ýòîì ñòàí äàð òå - î  ñî îò íî øå íèè  äèñ öèï ëè íàð íîé
è ýòè ÷åñ êîé îò âå ò ñòâåí íîñ òè ñóäüè, ïðå äå ëîâ èí êîð ïî ðè ðî âà íèÿ â
îð ãà íè çà öè îí íî-ïðà âî âîé ìå õà íèçì äèñ öèï ëè íàð íîé (þðè äè ÷åñ -
êîé) îò âå ò ñòâåí íîñ òè ñóäüè ñî îò âå ò ñòâó þ ùèõ ïî ëî æå íèé êî äåê ñà
ñó äåéñ êîé ýòè êè è ìåð ýòè ÷åñ êîé (íå þðè äè ÷åñ êîé)  îò âå ò ñòâåí íîñ -
òè ñóäüè.

SUMMARY

Judges’ disciplinary responsibility shall be fulfilled by independent bodies,
which shall be composed of judges elected by their colleagues, and persons,
who are not judges or members of the legislative power, may also be
involved. Decisions on bringing to disciplinary responsibility, resigning or dis-
missing shall be a subject of independent review. There is such a two-layer
body in the Russian Federation, composed of Federal representatives and rep-
resentatives of the RF subjects; it is a qualified board of judges, which is com-
posed of two-thirds minus one of the judges, one-third of representatives of
the society that do not relate to the legislative, executive or judicial power,
and one representative of the President of the RF.
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lA mArge nAtionAle 
d’AppreCiAtion en disCussion

lAurenCe Burgorgue-lArsen
Vice-présidente du Tribunal Constitutionnel d’Andorre1

La théorie de la marge nationale d’appréciation est aujourd’hui plus que jamais
en discussion: les disputatio à son égard sont nombreuses. Elles se manifestent
dans des cercles différents, mais tous reliés par un intérêt commun: la place de
la protection des droits de l’homme en Europe. Elle est discutée en doctrine
depuis longtemps (I); plus récemment, elle l’a été au sein des Etats (II), ce qui
n’a pas manqué d’engendrer de fortes discussions pour ne pas dire d’impor-
tantes dissensions au sein de la Cour européenne des droits de l’homme (III).
Ces trois points permettront d’appréhender successivement toutes les facettes
de la problématique.

i. – les discussions en doctrine 

L’origine de la marge nationale d’appréciation est assez obscure. Elle ne paraît
pas provenir du droit internationales stricto sensu et elle n’apparait pas, comme
telle, dans la Convention et dans ses travaux préparatoires. Ce qui est intéres-
sant de souligner – à l’instar de Javier García Roca – c’est que personne ne veut
en assumer la paternité. Les juristes de droit continental en attribuent l’origine
aux juristes de common law et ceux-ci aux juristes de droit continental.... Or,
pour les juristes anglo-saxons (notamment britanniques), elle est vraiment
inédite, tandis que pour un juriste français, elle peut apparaître familière: cer-
tains auteurs la relie en effet au droit administratif hexagonal dans la mesure où
le Conseil d’Etat utilise cette notion en la reliant à l’idée de «caractère discré-
tionnaire» de l’action administrative (qui est toutefois un concept plus précis et
théorisé).

Dans le champ conventionnel européen, il s’agit d’une notion qui a été forgée
par la Cour de manière poussive, imprécise, casuistique, tout en prenant en
compte les spécificités propres au système de garantie. C’est sur le terrain de
l’article 15 de la Convention2 qu’elle a fait ses premiers pas. C’est en effet

1  Egalement professeur de Droit public à l’Université Paris I Panthéon Sorbonne.
2 On sait que l’article 15 de la Convention est un précepte qui permet de déroger aux obligations de la

Convention dans des cas de guerre ou de danger public, dans la stricte mesure où l’exige la situation.
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168 dans la décision de la Commission européenne du 26 septembre 1958 –
opposant la Grèce au Royaume-Uni au sujet de l’île de Chypre – que celle-ci
énonce pour la première fois que le gouvernement conserve par rapport à cette
disposition «une certaine marge d’appréciation». Un an plus tard, dans l’affaire
Lawless c/ Irlande, la Commission – dans sa décision du 19 décembre 1959 –
l’évoque à nouveau en affirmant que les Etats bénéficient d’une marge d’ap-
préciation pour déterminer l’existence d’un danger public menaçant la vie de
la nation.

Quant à l'apparition de la marge d'appréciation dans la jurisprudence de la Cour,
certains estiment qu'elle a été implicitement consacrée dans l'arrêt du 23 juillet
1968 concernant l'affaire «relative à certains aspects du régime linguistique de
l'enseignement en Belgique»3. Dans l'arrêt De Wilde, Ooms et Versyp c/
Belgique du 18 juin 1971, la Cour évoque le«pouvoir d'appréciation» dont dis-
posent les Etats4. C'est en fait dans l'affaire Irlande c/ Royaume-Uni du 18 jan-
vier 1978 que la Cour utilise pour la première fois expressément le terme de
«marge d'appréciation». Appelée à interpréter l'article 15 de la Convention, la
Cour estime qu'  

«il incombe d'abord à chaque Etat contractant, responsable de la vie de
(sa) nation, de déterminer si un danger public la menace et, dans l'affir-
mative, jusqu'où il faut aller pour essayer de le dissiper. En contact direct
et constant avec les réalités pressantes du moment, les autorités nationales
se trouvent en principe mieux placées que le juge international pour se
prononcer sur la présence de pareil danger comme sur la nature et l'éten-
due de dérogations nécessaires pour le conjurer. L'article 15 § 1 leur laisse
en la matière une large marge d'appréciation». Toutefois, «les Etats ne
jouissent pas pour autant d'un pouvoir illimité en ce domaine. [...] [L]a
Cour a compétence pour décider s'ils ont excédé la stricte mesure des exi-
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3 Ici, c'était l'article 14 qui était au centre des débats et la Cour s'explique en ces termes:«En recher-
chant si, dans un cas d'espèce, il y a eu ou non distinction arbitraire, la Cour ne saurait ignorer les
données de droit et de fait caractérisant la vie de la société dans l'Etat qui, en qualité de partie con-
tractante, répond de la mesure contestée. Ce faisant, elle ne saurait se substituer aux autorités
nationales compétentes, faute de quoi elle perdrait de vue le caractère subsidiaire du mécanisme inter-
national de garantie collective instauré par la Convention. Les autorités nationales demeurent libres
de choisir les mesures qu'elles estiment appropriées dans les domaines régis par la Convention. Le
contrôle de la Cour ne porte que sur la conformité de ces mesures avec les exigences de la
Convention» §10, point I.B.

4  Dans cette affaire, la Cour examine la conformité par rapport à l'article 8 de la Convention du contrôle
opéré par les autorités sur la correspondance de trois vagabonds qui ont fait l'objet d'une mesure d'in-
ternement. Dans ce contexte, la Cour relève à la lumière des renseignements recueillis«que les autorités
belges compétentes n'ont pas transgressé en l'espèce les limites du pouvoir d'appréciation que l'article
8 § 2 de la Convention laisse aux Etats contractants: même dans le cas d'individus internés pour
vagabondage, elles ont pu avoir des raisons plausibles de croire à la nécessité de restrictions destinées
notamment à la défense de l'ordre, à prévenir les infractions pénales, à protéger la santé ou la morale
et à préserver les droits et libertés d'autrui» (§ 93).
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gences de la crise. La marge nationale d'appréciation s'accompagne donc
d'un contrôle européen» (§207).

Depuis lors, la marge d'appréciation a connu une embellie étonnante en appa-
raissant dans de nombreux domaines couverts par la Convention. une extension
croissante. Partant, si au départ la marge d'appréciation a été utilisée dans des
situations d'ingérence particulièrement graves où il a été reconnu les pouvoirs
particulièrement étendus aux Etats dans de telles circonstances, inutile de dire
que cet élément a singulièrement évolué avec le temps.  Dans un tel contexte
d’extension croissante, les juristes ont saisi ce phénomène pour l’étudier. Or,
tout a été écrit en la matière: la littérature sur cette question est en effet consid-
érable – en français5, an anglais6 ou encore en espagnol7 et met en exergue un
fait indéniable: les auteurs en doctrine ne s’accordent pas tous sur une défini-
tion qui serait consensuelle.

Quoi qu’il en soit, le minimum commun qui se dégage de la multitude des inter-
prétations consiste à affirmer qu’elle repose sur deux fondements: la philoso-
phie de la subsidiarité d’un côté et la souveraineté étatique de l’autre qui
induisent d’accorder une place au pluralisme juridique afin de respecter les spé-
cificités constitutionnelle, culturelle voire procédurales des Etats. Examinons
désormais la manière dont ces derniers se sont emparés de cette liberté
accordée.

5 Les références étant innombrables, on n’en présente ici que quelques unes: J. Callewart, Quel avenir
pour la marge d'appréciation?, in P. Mahoney, F. Matscher, H. Petzold et L. Wildhaber (éds.), Protection
des droits de l'homme: la perspective européenne. Mélanges à la mémoire de Rolv Ryssdal, Cologne-
Berlin-Bonn-Munich, Carl Heymanns Verlag, 2000, p.149; S. Greer, La marge d'appréciation: interpré-
tation et pouvoir discrétionnaire dans le cadre de la Convention européenne des droits de l'homme,
Strasbourg, Les éditions du Conseil de l'Europe, Dossier sur les droits de l'homme n° 17, 2000, 62p. ;
P. Lambert, «Marge nationale d’appréciation et contrôle de proportionnalité», L’interprétation de la
Convention européenne des droits de l’homme, Bruxelles, Bruylant, 1998, pp.63-89 (Col. Nemesis,
Droit et justice, n°21); M.-L. Mathieu-Izorche,«La marge nationale d’appréciation, enjeu de savoir et
de pouvoir, ou jeu de construction», Revue de science criminelle, 2006, pp. 25-34; F. Tulkens, L.
Donnay, «L’usage de la marge d’appréciation par la Cour européenne des droits de l’homme. Paravent
juridique superflu ou mécanisme indispensable par nature», Revue de Science criminelle et de droit
pénal comparé, 2006, n°1.

6 E. Brems, «The Margin of Appreciation Doctrine in the Case-Law of the European Court of Human
Rights», Zeitschrift fur ausländisches öffentliches Recht und Völkerrecht, 1996, pp. 147-166. J. A.
Brauch,«The Margin of Appreciation and the Jurisprudence of the European Court of Human Rights:
Threat to the Rule of Law», Columbia Journal of European Law, 2004, vol. 11, pp. 113-150 ; G.
Letsas,«Two Concepts of the Margin of Appreciation», Oxford Journal of Legal Studies, 2006, pp. 705-
732 ; C.L. Rozakis, «Through the Looking Glass: An «Insider»’s view of the Margin of Appreciation»,
Mélanges Costa, Paris, Dalloz, 2010, pp.527-537 ; D.Spielmann,«Allowing the right margin, the
European Court of Human Rights and the national margin of appreciation doctrine: waiver or sub-
sidiarity of European review ?», Cambridge Yearbook of European Legal Studies, vol. 14 (2011-2012),
pp. 381-418.

7 J. García Roca, El margen de apreciación nacional en la interpretación del Convenio europeo de
Derechos Humanos: soberanía e integración,, Madrid, Civitas-Thomson, 2010, 389 p.
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ii. – les discussions au sein des etats

La marge nationale d’appréciation est discutée au sein des Etats par plusieurs
types d’acteurs. Si les acteurs judiciaires sont au premier chef visés par cette
théorie et s’ils manifestent souvent par décisions de justice interposés leur
accord ou leur désaccord, ce sont surtout les acteurs exécutifs qui, ces derniers
temps, ont manifesté une défiance certaine à l’égard de certains arrêts de la
Cour en estimant qu’elle avait dépassé la ligne rouge en ne leur accordant pas,
dans certains domaines emblématiques de leur «identité», une marge d’appréci-
ation légitime pour ne pas dire naturelle. On prendra, dans le cadre de cette
communication, l’exemple britannique qui illustre à merveille l’attitude de ces
deux types de pouvoirs constitués.

Il est désormais bien connu que la jurisprudence strasbourgeoise démontre de
façon récurrente qu’un constat de conformité constitutionnelle n’équivaut cer-
tainement pas, ipso facto, à un constat de conformité conventionnelle, y com-
pris, et c’est tout le paradoxe, quand les deux juges ont pourtant les mêmes
référents. L’autonomie interprétative, les contraintes internes inhérentes à
chaque système introduisent un aléa inévitable8.

De façon logique, cette donne est présente dans tous les Etats parties à la
Convention, y compris au Royaume-Uni. Bien que la réforme de la House of
Lords – se transformant en Cour suprême – lancée par le Reform constitution-
al Act de 2005 atténue sensiblement la spécificité du système britannique de la
majorité des systèmes continentaux de justice constitutionnelle9, il n’en
demeure pas moins spécifique à de nombreux égards. La doctrine qui s’est
penchée sur l’attitude des juges britanniques depuis l’entrée en vigueur du
Human Rights Act (HRA) a mis en évidence une prise en compte plutôt exem-
plaire de la jurisprudence de Strasbourg par toutes les juridictions du Royaume-
Uni – y compris la House of Lords. En effet, elle a en réalité été directement
«appliquée»10 au lieu d’être seulement «prise en compte» conformément au
libellé restrictif de la section 2 (1). Le fait est d’autant plus remarquable que
cela a permis aux juridictions britanniques de prendre en considération les pro-
longements économiques et sociaux de nombreux droits et de revisiter des

170

8 C’est ce que relevait, de façon lucide, l’ancien président du Tribunal Constitutionnel espagnol, v. F.
RUBIO LLORENTE, «La relation entre les juridictions espagnoles et les juridictions européennes»,
Renouveau du droit constitutionnel. Mélanges en hommage à Louis Favoreu, Paris, Dalloz, 2007,
pp.1387-1410, spéc.1399.

9 A. Antoine,  «La réforme de la Chambre des Lords: chronique d’une révolution au long cours (1999-
2007)», Revue de droit public et de science politique en France et à l’étranger, 2008-5, pp. 1331-1358;
du même auteur, «Les enjeux de la création d’une cour suprême au Royaume-Uni et la Convention de
sauvegarde des droits de l’homme et des libertés fondamentales», Revue internationale de droit com-
paré, 2008-2, pp.283-291 ; L.D. Hope of Craighead,«The reform of the House of Lords», Revue inter-
nationale de droit comparé, 2008-2, pp.257-264.

10 R. Clayton, H. Tomlinson, The Law of Human Rights, Oxford University Press, London.New-York,
2000, 2752 p. ; Lord Lester of Herne Hill, D. Pannick (dir.), Human Rights Law and Practice, Lexis
Nexis, London, 2ème ed., 2004, 716 p.l
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domaines jusque-là très protégés comme celui de la liberté d’expression (au
détriment de la vie privée)11. Il n’en reste pas moins que certaines spécificités
du système britannique constituent toutefois des barrières à une «osmose inter-
prétative» intégrale. Aurélie Duffy en a recensé quatre qui affectent le niveau de
protection des droits, qu’ils soient civils et politiques ou économiques et soci-
aux. Le premier élément tient à l’absence de rétroactivité du HRA tel que posé
dans l’affaire R. v. Lambert12; le second tient au cas particulier de certains béné-
ficiaires des droits comme les détenus et les étrangers; le troisième concerne les
spécificités des garanties en matière pénale et enfin le quatrième, aux exigences
relatives à la nécessité de ne pas augmenter les dépenses publiques13. Dans
l’ensemble, la jurisprudence britannique sera moins protectrice, car elle
accordera une certaine «déférence» à l’égard des autorités publiques à l’origine
des actes au cœur des contestations judiciaires. Le résultat est que les Cours bri-
tanniques – la House of Lords en tête – se ménagent une certaine marge d’ap-
préciation dans l’interprétation des droits conventionnels, ce qui serait le gage
d’une autonomie préservée. Certains auteurs y ont vu la marque d’une spéci-
ficité toute britannique; le juge aurait ainsi«personnalisé» le catalogue des
droits14. A notre avis, plus que la manifestation d’une volonté farouche de
préserver un «pré-carré» judiciaire, ces discordances dans l’interprétation
découlent, comme dans le reste des autres Etats européens, des particularités du
système britannique – comme l’attachement voire la déférence (excessive?) à
l’endroit des autorités publiques ou encore la non rétroactivité du HRA – qu’il
est difficile au juge d’écarter trop vite d’un revers de main.

Il n’empêche que ces «spécificités» peuvent déboucher sur de très vives ten-
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11 L’analyse de la jurisprudence démontre toutefois qu’il y a encore des différences sur le fondement de
la protection de la vie privée. La décision de la House of Lords du 2 mai 2007 (Douglas and another
v. Hello Ltd and others [2007], UKHL, 2 WLR 920) s’inscrit manifestement dans cette refonte du
paysage judiciaire britannique, même si la juridiction suprême n’entend pas encore comme tel consacr-
er un «droit à l’image». Ce sont deux stars du grand écran – mari et femme – qui sont à l’origine de
l’affaire, le couple Michaël Douglas-Catherine Zeta-Jones pour ne pas le nommer. Dans le cadre de la
préparation de leurs noces, ils avaient vendu au magazine OK  les droits exclusifs pour filmer les fes-
tivités, prévenant l’intégralité des invités qu’aucune photographie ne serait autorisée. Or, c’est dans un
magazine concurrent – Hello  – que certaines photographies du mariage furent divulguées. La House
of Lords considéra dans ce contexte – infirmant la décision de la cour inférieure – que le magazine
Hello était lié par une obligation de confidentialité à l’égard de OK. Et de considérer que ce magazine
– qui avait déboursé près de 1,5 million d’euros pour un droit exclusif, devait être en mesure de le pro-
téger et de s’adresser à la justice si un tiers le détruisait intentionnellement. Le lecteur prendra la
mesure de l’écart qu’il reste encore à parcourir en prenant connaissance des propos de Lord BING-
HAM (point 124), même si les particularités des faits de l’espèce peuvent expliquer sa prise de posi-
tion. Ce n’est pas la vie privée en tant que telle, encore moins le droit à l’image des célébrités qui fut
in fine protégé, mais uniquement une information (en l’occurrence le mariage des deux stars) qui
devait, conformément à l’exclusivité dont elle était l’objet, bénéficier de la loi du secret (law of confi-
dence).

12 R. v. Lambert [2003] UKHL 4, [2003] WLR 568 (5 juillet 2001).
13 A. Duffy, op.cit., p.260 et s.
14 F. Klug, “The Human Rights Act- A “third way” or “Third Wave” Bill of Rights”, EHRLR, 2001,

p.370.
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sions «politiques» avec la Cour européenne, comme en témoigne la polémique
relative au droit de vote des détenus15, un élément parmi d’autre qui démontre à
quel point l’acceptation du système européen de garantie n’est jamais un fait
sociologiquement acquis et qu’elle doit faire l’objet d’une adhésion sans cesse
renouvelée de tous les acteurs étatiques.

On sait que l’arrêt «déclencheur» de défiance fut l’arrêt Hirst, où a Cour estima
que la législation britannique – qui prévoit que toute personne purgeant une
peine privative de liberté est «systématiquement» déchue de ses droits élec-
toraux – était contraire à la Convention. Son dictum fut on ne peut plus sévère.
Elle affirma en effet qu’il s’agissait:

«d’un instrument sans nuance, qui dépouille du droit de vote, garanti par
la Convention, un grand nombre d’individus, et ce de manière indifféren-
ciée. Cette disposition inflige une restriction globale à tous les détenus
condamnés purgeant leur peine et s’applique automatiquement à eux,
quelle que soit la durée de leur peine et indépendamment de la nature ou
de la gravité de l’infraction qu’ils ont commise et de leur situation person-
nelle. Force est de considérer que pareille restriction générale, automa-
tique et indifférenciée à un droit consacré par la Convention et revêtant
une importance cruciale outrepasse une marge d’appréciation acceptable,
aussi large soit-elle et est incompatible avec l’article 3 du protocole n°1»
(§82). 

Elle confirmait cette position à l’égard d’autres Etats parties, comme l’Autriche
(en insistant sur le fait qu’une telle déchéance, si elle était prononcée, devrait
l’être par un juge qui devait dûment la motiver16. Elle récidivait également à
l’endroit du Royaume Uni dans l’affaire Greens et M.T. c/ Royaume-Uni17,
qu’elle présenta comme un «arrêt pilote»», ce qui ne fut pas pour améliorer les
relations avec cet Etat au regard, entre autres choses, du contexte procédural de
cette dernière affaire. En effet, la tactique classique consistant pour un Etat
défendeur à demander, sur la base de l’article 43, le renvoi d’une affaire devant
la Grande chambre (pour tenter d’obtenir un changement de solution) ne put in
casu prospérer, le collège de cinq juges ayant refusé d’accéder à une telle
demande...

Dans un tel contexte, le gouvernement britannique utilisa toutes les «cartouch-
es» dont il disposait pour combattre ce qu’il considérait être des «ingérences»
inadmissibles dans les spécificités du droit britannique. Il utilisa sa position
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15 CEDH, Gde Ch., 6 octobre 2005, Hirst c/ Royaume-Uni (n°2), req. n°74025/01. 
16 CEDH, 8 avril 2010, Frodl c/ Autriche, §§34-35.
17 CEDH, 23 novembre 2010, Greens et M.T. c/ Royaume-Uni, req. n°60041/08 et 60054/08.l
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d’hôte de la Conférence annuelle accueillant le Comité des ministres pour ten-
ter un coup de force. A Brighton, la puissance «invitante» déploya en effet une
diplomatie agressive menée par David Cameron en personne. Le 25 janvier
2012, au sein même du Palais des droits de l’homme à Strasbourg, il prononçait
un discours qui avait pour but de réfréner le pouvoir prétorien de la Cour en
affirmant qu’elle devait se concentrer sur les graves affaires de violation des
droits de l’homme et «ne pas mettre à mal sa propre réputation en contrôlant des
décisions nationales qui ne nécessitent pas de l’être18». Si l’attaque est à fleurets
mouchetés, tout le monde aura compris que ce que le chef du gouvernement bri-
tannique fustige est notamment la jurisprudence ayant mis à l’encan la
déchéance automatique et absolue du droit de vote des détenus. L’Exécutif bri-
tannique ne fut pas le seul à monter au créneau, la Chambre des Communes lui
emboitait le pas quelques semaines plus tard. Le 10 février 2012, elle adoptait
une motion par 234 voix contre 22 qui affirmait la primauté du pouvoir légis-
latif britannique en matière de droit de vote des détenus... Dans ce concert de
critiques et de rébellions politiques ouvertes, une poignée d’irréductibles fit de
la résistance. En effet, trois universitaires signèrent – pour le compte de la
Commission britannique pour l’égalité et les droits de l’homme – un rapport
particulièrement circonstancié, démontant une à une les critiques politiques et
académiques sur les effets de la jurisprudence européenne à l’égard du système
juridique britannique19. 

Les passions politiques – non exemptes d’arrière pensées politiciennes –
finiront-elles pas s’adoucir? Un arrêt de Grande chambre a eu pour objectif évi-
dent de participer à l’apaisement. En effet, la Cour opéra une marche arrière
étonnante dans une affaire italienne dont le requérant restera décidément dans
les annales strasbourgeoises. Alors que la problématique revenait à se deman-
der si la privation du droit de vote de M. Scoppola présentait «les caractères de
généralité et d’automaticité énumérés par la Grande Chambre de la Cour dans
l’affaire Hirst» (§47), la chambre de 7 juges, sur ces deux points, n’eut aucune
difficulté à démontrer leur existence qui emporta, à l’unanimité, la condamna-
tion de l’Italie20. C’était sans compter le désaveu de la Grande chambre pronon-
cé à 16 voix contre 1, le 22 mai 201221 qui absolvait l’Italie d’un arrêt de con-
damnation, comme si elle voulait lancer un appel d’apaisement aux Etats et plus
particulièrement au Royaume-Uni sur cette thématique du droit de vote des
détenus. Ce n’est pas la première fois que la Cour use de l’arme prétorien pour
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18 «The Court should be free to deal with the most serious violations of human rights; […] it should not
undermine its own reputation by going over national decisions where it does not need to». Discours
disponible à l’adresse suivante: http://www.number10.gov.uk/news/european-court-of-human-rights/

19Alice Donald, Jane Gordon et Philipe Leach, The UK and the European Court of Human Rights,
Equality and Human Rights Commision, Research report n°83, 2012, 219 p.

20 CEDH, 18 janvier 2011, Scoppola c/ Italie n°3, AJDA, chron., 2011, L. Burgorgue-Larsen.
21 CEDH, Gde Ch., 22 mai 2012, Scoppola c/ Italie n°3.
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régler des questions de type «politique»22. Ce n’est pas la première fois non plus
que face à des réactions violentes et passionnées – à la limite de l’irrationalité
– elle fait «marche à arrière» – l’arrêt Lautsi témoignait déjà d’une telle
démarche23. 

Ces allers-retours jurisprudentiels, que certaines pourraient considérer comme
des marques patentes d’incohérences, sont en réalité au centre de débats très
importants au sein même de la Cour sur la question de l’ampleur de la marge
nationale d’appréciation et des modalités de sa détermination.

iii. – les discussions au sein de la Cour européenne.

La jurisprudence actuelle de la Cour met en avant comme jamais le défi majeur
auquel sont confrontés les juges: trouver le juste équilibre entre un judicial self
retraint   réfléchi (en laissant libre cours à la théorie de la marge nationale d’ap-
préciation) et un judicial activism maîtrisé – où l’‘optique cosmopolitique est à
son comble dans les techniques d’interprétation des droits. Equilibre précaire
qui fait l’objet de (re)positionnements constants24. Quoi qu’il en soit, il est évi-
dent que les juges nationaux y sont sensibles (et, au-delà, les autorités poli-
tiques) et que cela participe de la confiance qu’ils ont dans l’organe régional de
garantie des droits. A cet égard, c’est la Grande chambre de la Cour européenne
qui donne le «la», qui décide et balance entre le statu quo et l’évolution de la
jurisprudence. 

Dans plusieurs affaires relativement récentes rendues en Grande Chambre, les
divisions internes sur le maniement de la théorie de la marge d’appréciation
sont apparues au grand jour. Plusieurs opinions dissidentes très explicites, par-
fois alarmistes, ont été signés par plusieurs juges qui pointent du doigt les dan-
gers d’une utilisation irrationnelle de la théorie de la marge nationale d’appré-
ciation dont on sait qu’elle se couple généralement avec le curseur de l’exis-
tence ou non du fameux «consensus européen». Ainsi, quand la Grande cham-
bre a entériné des statu quo dans les affaires de pensions de retraite des
détenus25, de procréation médicalement assistée26 ou encore de discrimination à
l’endroit des couples non mariés et non pacsés27, ou quand elle est revenue sur
une jurisprudence bien établie en matière publicité des opinions de type «poli-
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22 L. Burgorgue-Larsen, «De l’art de changer de cap. Libres propos sur les«nouveaux» revirements de
jurisprudence de la Cour européenne des droits de l’homme», Mélanges Cohen-Jonathan, Bruxelles,
Bruylant, 2004, pp.329-344.

23 CEDH, Gde Ch., 18 mars 2011, Lautsi c/ Italie. 
24 L’ancien Président de la Cour européenne des droits de l’homme, Jean-Paul Costa, dans une con-

férence délivrée à l’Ecole de droit de Leiden a appelé «le mouvement pendulaire» («pendulum move-
ment», v. «Currents challenges for the European Court of Human Rights», Leiden Law School, 10
décember 2011, A Raymond and Berverly Sackler Distinguished Lecture in Human Rights).

25 CEDH, Gde Ch., 7 juillet 2011, Stummer c/ Autriche.
26 CEDH, Gde Ch., 3 novembre 2011, S.H. et autres c/ Autriche.
27 CEDH, Gde Ch., 3 avril 2012, Van Der Heijden c/ Pays Bas.l
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tique»28, certains entrèrent en dissidence. Le même constat prévaut quand il
s’agit de critiquer une évolution jugée trop rapide, trop évolutive, bref trop
excessive. Il en est allé ainsi dans une affaire en dénonçant la reconnaissance
des mêmes droits aux couples hétérosexuels et homosexuels en matière d’adop-
tion29. Alors que dans les affaires précédentes, la critique dénonçait la frilosité
de la Cour ; dans cette dernière affaire, c’est son audace qui est fustigée en cri-
tiquant son utilisation particulière du «consensus européen» en la matière.

En creux, ce sont d’importantes lignes de fractures qui existent au sein de la
Cour européenne. Ces opinions dissidentes, celles qui critiquent la frilosité de
la Cour comme celles qui à l’inverse critiquent son audace, révèlent une ques-
tion très importante qui concerne le jeu du consensus européen dans la détermi-
nation de la marge nationale d’appréciation. La critique porte sur l’utilisation
«relative» – on pourrait dire en paraphrasant Mireille Delmas-Marty, une utili-
sation «floue» du consensus européen – pour déterminer la portée de la marge
d’appréciation (ample ou à l’inverse réduite).  La relativité est tantôt d’ordre
temporel et répond à la question «à quel moment doit-on se placer pour appréci-
er l’existence d’un consensus européen»? Au moment où la requête est présen-
tée devant la Cour ou au moment où celle-ci l’examen quelques années plus
tard? Elle est d’ordre conceptuel et répond à la question «à partir de quand peut-
on affirmer que l’évolution en cours vaut consensus»? Comment est déterminé
le consensus: quel est l’échantillon d’Etats qui permet d’affirmer l’existence
d’un consensus. Ici, se trouve en cause l’utilisation du droit comparé par les
services de la Cour. Enfin, elle est d’ordre structurel et répond à la question de
savoir «comment se conjugue le consensus européen avec la marge nationale
d’appréciation»? Les deux notions vont-elles de pait où faut-il les disjoindre?

On sait que ces diverses discussions doctrinales, politiques, judiciaires ont
amené récemment les Etats parties à vouloir revaloriser l’esprit de la garantie
internationale des droits. La subsidiarité concept était au coeur des conférences
d’Interlaken, d’Izmir et de Brighton, il est désormais inscrit au sein du
Préambule du protocole n°1530, couplé avec son concept frère, celui de la marge
nationale d’appréciation31. Les sceptiques diront que les Britanniques ont fini
par vaincre, les optimistes affirmeront qu’il n’y a là, somme toute, qu’une «cod-
ification», non seulement de la philosophie inhérente à un système régional de
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28 CEDH, Gde Ch., 22 avril 2013, Animal Defenders International c/ Royaume-Uni.
29 CEDH, Gde Ch., 19 février 2013, X c. Autriche.
30 Au 1er septembre 2013, il avait été signé par 21 Etats (dont la France) et ratifié par un seul, l’Irlande.
31Adopté le 16 mai 2013, il était ouvert à la signature le 24 juin 2013. Il intègre à la fin du Préambule la

phrase suivante: «« […] il incombe au premier chef aux Hautes Parties contractantes, conformément
au principe de subsidiarité, de garantir le respect des droits et libertés définis dans la présente
Convention et ses protocoles, et que, ce faisant, elles jouissent d’une marge d’appréciation, sous le con-
trôle de la Cour européenne des Droits de l’Homme instituée par la présente Convention». (C’est nous
qui soulignons). 
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garantie des droits de l’homme (pour la subsidiarité)32, mais aussi de l’acquis
jurisprudentiel de la Cour (pour la marge d’appréciation)33. Ce qui est sûr, c’est
qu’une nouvelle ère s’annonce: celle d’une reconfiguration des relations avec
les juges internes. En plus de la préparation du Protocole n°16, qui organise un
lien institutionnel entre les Cours suprêmes et la Cour au moyen de la procédure
consultative, le décryptage du maëlstrom contentieux démontre que la Cour a
déjà basculé dans ce nouveau «temps» qui marque son histoire. 

De nouvelles relations entre les pouvoirs constitués nationaux et la Cour se
dessinent donc. Cependant, plusieurs écueils doivent être évités afin que cette
nouvelle ère démarre sur de bonnes bases. 

Le premier est qu’il faut coûte que coûte éviter  une perte de légitimité de la
jurisprudence de la Cour européenne des droits de l’homme et donc par ricochet
de la Cour elle-même si, de façon urgente, elle ne s’accorde pas sur l’établisse-
ment d’une ligne plus claire sur le rôle du consensus européen dans la détermi-
nation de la marge nationale d’appréciation.

Le second qu’il convient également de neutraliser est celui d’une instrumental-
isation de cette marge de manoeuvre par les acteurs nationaux (les gouverne-
ments qui sont par nature les plus enclins à le faire) mais également les juges
nationaux qui, en fonction des circonstances, de la composition de leur forma-
tion, de la réaction à un arrêt de condamnation etc... peuvent évoluer et prendre
leur distance avec le standard européen. Ils devront jouer le jeu d’un dialogue
de bonne foi afin de ne pas abuser de la marge d’appréciation. Pour que le
«partage des responsabilités» soit équitable, il convient que les juges nationaux
soient conscients de leur rôle stratégique, conscient de leur rôle de «juge con-
ventionnel de droit commun» en maintenant un dialogue constant et constructif
avec la Cour européenne qui sera d’autant plus encline à le maintenir qu’elle
discernera une bonne foi juridictionnelle de la part de ses «partenaires»
nationaux. Dans ce contexte, le rôle de l’ensemble des Cours Constitutionnelles
des Etats parties du Conseil de l’Europe, se retrouve dans une situation de «dou-
ble allégeance» à la Constitution d’un côté et à la Convention européenne de
l’autre. Il est certain que le texte de référence des juges constitutionnels est la
Constitution, rien que la Constitution: c’est elle qu’ils appliquent. Ceci affirmé,
les juges constitutionnels l’appliquent en ayant égard au paramètre interprétatif
que représente la Convention, telle qu’interprétée par la Cour de Strasbourg.
L’exemple andorran, que je suis heureuse de présenter ici, est significatif de la
nécessité vitale de mener à bien ce exercice de conciliation des exigences con-
stitutionnelle et conventionnelle.
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32 P. G. Carozza«Subsidiarity as a Structural Principle of International Human Rights Law», American
Journal of International Law, 2003, vol. 97, pp. 38-79.

33 V. Bruck, La marge nationale d’appréciation dans la jurisprudence de la Cour européenne des droits de
l’homme, Mémoire de Master II Recherche «Droit européen», Université Paris I, 2013.l
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Quand bien même le contentieux andorran devant la Cour européenne des droits
de l’homme n’est pas fourni34 – et c’est bon signe – il n’en a pas moins mis en
évidence que les différents cas de figure évoqués ont déjà eu l’occasion de se
manifester. Si la plupart des requêtes présentées contre l’Andorre se sont sol-
dées jusqu’à présent par des décisions d’irrecevabilité35, on ne compte au final
que quatre arrêts importants36 – qui démontrent à eux seuls qu’ils ont été des
aiguillons décisifs pour renforcer l’Etat de droit en Andorre. Qu’on en juge.

La procédure constitutionnelle imaginée par le Constituant organique de 1993
afin d’accéder à la justice constitutionnelle fut mise en cause dans l’affaire
Milan i Torres37: le règlement amiable du 6 juillet 1999 occasionna rapidement
une modification de la Loi Qualifiée du Tribunal Constitutionnel afin d’être en
conformité avec le standard conventionnel tiré de l’article 6§1 de la
Convention. 

L’interprétation délivrée par le Tribunal Supérieur de Justice des règles succes-
sorales à l’égard d’enfants adoptés – pourtant validée par le Tribunal constitu-
tionnel – fut mise à l’index dans l’affaire Pla et Puncernau sur la base des exi-
gences tirées de l’article 8 combiné avec l’article 14 de la Convention38: si,
comme le souligne Josep Casadevall, cet arrêt de 2004 «a fait l’objet de réac-
tions critiques de la part de certains auteurs civilistes de la voisine Catalogne»,
il «a été bien accueilli dans la Principauté. [.../...] cette jurisprudence [étant]
désormais acquise et souvent citée»39. 

La pratique des interférences législatives pour bloquer les effets d’une décision
de justice interne en faveur des requérants a été clairement désavouée sur la
base de l’article 6§1 de la Convention dans l’affaire Vidal Escoll et Guillán
González40: on n’ose imaginer que le Conseil General procède à nouveau de la
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34 Josep Casadevall – dans son article écrit en hommage à l’ancien Président français de la Cour
européenne– mettait en exergue cet élément en rappelant que: «Depuis son adhésion au système
européen de protection des droits de l’homme, toutes proportions gardées avec la population des autre
petits Etats membres, l’Andorre s’est caractérisée par le faible nombre de requêtes présentées à son
encontre.», «L’Andorre et la Convention», La Conscience des droits. Mélanges en l’honneur de Jean
Paul Costa, Paris, Dalloz, 2011, p.110.

35 Selon les statistiques disponibles sur le site internet de la Cour européenne publiées au mois de janvi-
er 2013. Ainsi, en 2010, 8 requêtes étaient présentées contre l’Andorre, 3 étaient «terminées» et 3
étaient déclarées «irrecevables (l’une par un juge unique, 2 par un Comité); en 2011, 8 requêtes étaient
présentées contre l’Andorre, 4 étaient terminées (3 étaient déclarées irrecevables par un juge unique, 1
l’était par une chambre); en 2012, 6 requêtes étaient attribuées à une formation judiciaire; 17 requêtes
étaient terminées: parmi elles, 15 étaient déclarées irrecevables (13 par un juge unique, 1 par un comité
et 1 par une chambre) et deux étaient tranchées par des arrêts: un arrêt de non violation (Cour EDH, 11
décembre 2012, Ball c. Andorre) et un autre de violation (Cour EDH, 29 mai 2012, UTE Saur Vallnet
c. Andorre).

36 Si on met à part l’arrêt historique et singulier Drozd et Janouzek dirigé, à l’époque, contre la France et
l’Espagne.

37 Cour EDH,  RA, 6 juillet 1999, Milan i Torres c. Andorre.
38 Cour EDH, 13 juillet 2004, Pla et Puncernau c. Andorre.
39 J. Casadevall, «L’Andorre et la Convention», La Conscience des droits., op.cit., Paris, Dalloz, 2011, p.111.
40 Cour EDH, 9 juillet 2008, Vidal Escoll et Guillán González c. Andorre.
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sorte afin de régulariser a posteriori une situation qui ne lui convient pas afin de
court-circuiter la bonne exécution d’une décision de justice41.

Last but not least, l’arrêt UTE Saur Vallnet42 condamne l’Andorre pour ne pas
avoir pris suffisamment au sérieux la règle de l’impartialité des tribunaux: on
peut ici affirmer sans ambages que les juridictions andorranes en général et le
Tribunal constitutionnel en particulier sont, après cette retentissante condamna-
tion, plus que jamais sensibles aux règles de déport et de révocation des juges
en cas de conflits d’intérêts. 

Ces arrêts de condamnation sont certes peu nombreux, mais ils mettent à eux
seuls en exergue l’importance du standard européen et la dualité des allégeances
qui incarne de nos jours l’office des juges en Europe et en Andorre. Ils rappel-
lent aux juges ordinaires comme à notre Tribunal que nous devons rendre la jus-
tice dans le cadre de notre Constitution qui, délibérément, a décidé de s’inscrire
dans le mouvement international de la garantie des droits. Il est important que
chaque acteur judiciaire prenne la mesure de la portée de sa tâche: en étant un
loyal juge conventionnel de droit commun (pour le juge ordinaire) et un juge
constitutionnel attentif au paramètre interprétatif qu’est la Convention (pour le
Tribunal Constitutionnel), on ne fait au bout du compte que respecter et garan-
tir en Andorre la Constitution de 1993 qui est particulièrement ouverte à l’égard
du droit international des droits de l’homme.

La jurisprudence de notre Tribunal rappelle régulièrement ces deux éléments
cardinaux: application de la seule Constitution, en prenant en considération l’in-
terprétation européenne. Il faut en effet arriver à conjuguer la complexité et le
pluralisme. Car les Cours constitutionnelles européennes savent – notamment
depuis le retentissant arrêt Ruiz Mateos de 1993 – que les procédures43 consti-
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41 Dont on sait qu’il s’agit un élément inhérent au droit au juge depuis la jurisprudence Hornsby c. Grèce
du 19 mars 1997.

42 Cour EDH, 29 mai 2012, UTE Saur Vallnet c. Andorre.
43 Alors que les organes de contrôle de Strasbourg avaient commencé par mettre en avant la spécificité des

juridictions constitutionnelles et du contentieux y afférent pour les faire bénéficier d’une«immunité con-
ventionnelle» (Cour EDH, 6 mai 1981, Buccholz c. Allemagne, Série A, vol. 42 et Cour EDH, 22 octo-
bre 1984, Srameck c. Allemagne, Série A, vol.84), ils ont fini par intégrer le contentieux constitutionnel
dans le champ conventionnel. Sous l’angle du respect du seul délai raisonnable tout d’abord. Les arrêts
Deumeland et Bock sont à cet égard significatifs, puisque la Cour retient pour la première fois la durée
de la procédure devant le Tribunal de Karlsruhe au titre du calcul global de la durée du litige (Cour EDH,
29 mai 1986, Deumeland, Série A n°100 et CEDH, 29 mars 1989, Bock, Série A n°150). Le juge fut
logiquement amené ensuite à examiner la durée du seul«procès constitutionnel». A trois reprises, il éval-
ua le dépassement du délai raisonnable par le Tribunal constitutionnel allemand en recherchant «si le
résultat de ladite instance peut influer sur l’issue du litige devant les juridictions ordinaires». La Cour
déclara dans l’affaire Süβmann  c. Allemagne du 16 septembre 1996,  la non-violation de l’article 6§1
(par 14 voix contre 6), alors qu’elle évaluait le délai dans le cadre du recours constitutionnel individuel
(Verfassungsbeschwerde ) de l’article 93§1, alinéa 4.a de la Loi Fondamentale de Bonn. Elle prononçait
en revanche, à l’unanimité, la violation de cette disposition dans les arrêts Pammel c. Allemagne et
Probstmeier c. Allemagne du 1° juillet 1997, alors que le requérant avait activé, non plus le recours con-
stitutionnel individuel mais la question de constitutionnalité de dispositions législatives sur la base de
l’article 100§1 de la Loi Fondamentale. Entre temps, la Cour de Strasbourg, s’affranchissant de sa pru-
dence antérieure, finissait de banaliser la justice constitutionnelle – plus particulièrement le «procès»
constitutionnel – en la soumettant aux exigences inhérentes du procès équitable dans le retentissant arrêt
Ruiz-Mateos c. Espagne du 23 juin 1993 (Série A, n°262).l
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tutionnelles comme les décisions de justice constitutionnelle, sont passées au
crible du contrôle conventionnel européen.

***

Les enjeux à venir sont nombreux. Légitimité (du système européen de
garantie) et confiance mutuelle (entre la Cour européenne et les juridictions
comme les pouvoirs exécutifs nationaux) en sont les noeuds gordiens. Gageons
que chacun des «acteurs» du système de la garantie européenne des droits soit
conscient de la nécessité de son maintien et de son développement.

rÉsumÉ

L’article se propose de mettre en perspective les problèmes actuels concernant
la théorie de la marge nationale d’appréciation. Elle est aujourd’hui plus que
jamais en discussion: les disputatio à son égard sont nombreuses. Elles se man-
ifestent dans des cercles différents, mais tous reliés par un intérêt commun: la
place de la protection des droits de l’homme en Europe. Elle est discutée en
doctrine depuis longtemps ; plus récemment, elle l’a été au sein des Etats , ce
qui n’a pas manqué d’engendrer de fortes discussions pour ne pas dire d’impor-
tantes dissensions au sein de la Cour européenne des droits de l’homme. Après
l’analyse de ces différentes facettes de la problématique, cet article fait le point
sur la manière dont le Tribunal constitutionnel andorran a pris en compte le
standard conventionnel européen et termine par rappeler les écueils à éviter afin
que le système européen ne se désintègre point.
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