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Í .  Á î í ä à ð ü  
ñóäüÿ Êîíñòèòóöèîííîãî Ñóäà Ðîññèéñêîé Ôåäåðàöèè

Ê î í ñ ò è ò ó ö è î í í î å  ï ð à â î ñ ó ä è å  -
ó í è â å ð ñ à ë ü í û é  è í ñ ò è ò ó ò  ð à ç ð å ø å í è ÿ

ñ î ö è à ë ü í û õ  ï ð î ò è â î ð å ÷ è é  ñ î â ð å ì å í í î ã î
îáùåñòâà

Â óñëîâèÿõ,êîãäà â ñòðàíàõ ìîëîäûõ äåìîêðàòèé ñ ïå-
ðåõîäîì ê íîâîìó êîíñòèòóöèîííîìó ñòðîþ âåñüìà îñò-
ðî è â îáíàæåííîì âèäå ïðîÿâèëèñü ìíîãèå êðèçèñíûå
ÿâëåíèÿ,êîíôëèêòû è ïðîòèâîðå÷èÿ,èññëåäîâàíèå ñîîò-
âåòñòâóþùèõ ïðîáëåì ïðèîáðåòàåò ïîâûøåííóþ àêòó-
àëüíîñòü. Î÷åâèäíûì ÿâëÿåòñÿ òîò ôàêò, ÷òî ýôôåêòèâ-
íîñòü êîíñòèòóöèîííîãî ðåãóëèðîâàíèÿ, ñòåïåíü ðåàëü-
íîñòè ïðîâîçãëàøàåìûõ ñîâðåìåííûìè êîíñòèòóöèÿìè
äåìîêðàòè÷åñêèõ ïðèíöèïîâ âî ìíîãîì îïðåäåëÿåòñÿ
ãëóáèíîé èõ ïðîíèêíîâåíèÿ â ïðèðîäó ñîöèàëüíûõ êîíô-
ëèêòîâ è ïðîòèâîðå÷èé ñîâðåìåííîãî îáùåñòâà è ãîñó-
äàðñòâà.

Èçâåñòíî, ÷òî ïðèíÿòèå êàæäîé íîâîé êîíñòèòóöèè,
âíåñåíèå â íåå èçìåíåíèé è, áîëåå òîãî, äàæå ñàìà ïî
ñåáå ïîëèòè÷åñêàÿ áîðüáà çà êîíñòèòóöèîííûå ðåôîðìû
íåèçáåæíî ñîïðîâîæäàþòñÿ çàâûøåííûìè ñîöèàëüíûìè
îæèäàíèÿìè è êîíñòèòóöèîííûìè èëëþçèÿìè. Â ýòèõ óñ-
ëîâèÿõ âàæíåéøàÿ çàäà÷à è íå òîëüêî äëÿ Ðîññèè è
ñòðàí ÑÍÃ,íî è äëÿ âñåõ äåìîêðàòè÷åñêèõ ãîñóäàðñòâ -
ñôîðìèðîâàòü óñòîé÷èâóþ,ïðèçíàâàåìóþ âñåìè ñóáúåê-
òàìè ïðàâà â îáùåñòâå è ãîñóäàðñòâå ñèñòåìó êîîðäè-
íàò êîíñòèòóöèîííîãî ðåàëèçìà è,îñìåëþñü ïîìå÷òàòü,
çäîðîâîãî êîíñòèòóöèîííîãî ïðàãìàòèçìà.

Âàæíî ó÷èòûâàòü,÷òî êîíñòèòóöèÿ – ïðè âñåé êîñìî-
ïîëèòè÷íîñòè äàííîãî ïîíÿòèÿ è ñàìîãî ïî ñåáå òåðìè-
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Àêòóàëüíûå ïðîáëåìû êîíñòèòóöèîííîãî ïðàâîñóäèÿ



äðóãîé,à â þðèäè÷åñêîì çàêðåïëåíèè ñîãëàñîâàííûõ èí-
òåðåñîâ è âîëè âñåõ ñîöèàëüíûõ ãðóïï, íàöèé è íàðîä-
íîñòåé, ñîñòàâëÿþùèõ ãîñóäàðñòâåííî-îðãàíèçîâàííîå
îáùåñòâî. Ñîãëàñîâàíèå, ïðèâåäåíèå ê îáùåìó çíàìå-
íàòåëþ èíòåðåñîâ è âîëè ðàçëè÷íûõ ãðóïï îáùåñòâà
ïðîèñõîäÿò íà îñíîâå îáúåêòèâíî ñêëàäûâàþùåãîñÿ ñî-
îòíîøåíèÿ ñîöèàëüíûõ ñèë â îáùåñòâå. Îäíàêî ïîêàçà-
òåëåì ýòîãî ñîîòíîøåíèÿ è åãî ðåçóëüòàòîì äîëæíà
áûòü íå êëàññîâàÿ,íàöèîíàëüíî-ýòíè÷åñêàÿ,ðåëèãèîçíàÿ
èëè èíàÿ áîðüáà,à äîñòèæåíèå ãðàæäàíñêîãî ìèðà è ñîã-
ëàñèÿ â îáùåñòâå,ñîöèàëüíàÿ ñîëèäàðíîñòü. 

Ñóùíîñòíàÿ æå õàðàêòåðèñòèêà êîíñòèòóöèè â ýòîì
ñëó÷àå ïðîÿâëÿåòñÿ â òîì,÷òî îíà (êîíñòèòóöèÿ) ÿâëÿåò-
ñÿ þðèäè÷åñêè óçàêîíåííûì áàëàíñîì èíòåðåñîâ âñåõ
ñîöèàëüíûõ ãðóïï îáùåñòâà,ìåðîé äîñòèãíóòîãî â îáùå-
ñòâå è ãîñóäàðñòâå áàëàíñà ìåæäó âëàñòüþ è ñâîáîäîé.
Óæå ïîýòîìó â þðèäè÷åñêîì ïëàíå êîíñòèòóöèÿ åñòü ïî-
ëèòèêî-ïðàâîâîå ïîðîæäåíèå íàèáîëåå çíà÷èìûõ ñîöè-
àëüíûõ ïðîòèâîðå÷èé,âûðàæàþùèõ ñîîòíîøåíèå ìåæäó
îñíîâíûìè ïîëèòè÷åñêèìè ñèëàìè îáùåñòâà è ñîñòàâ-
ëÿþùèõ â ñâîåé ñîâîêóïíîñòè ôàêòè÷åñêóþ êîíñòèòóöèþ
îáùåñòâà. Êîíñòèòóöèÿ êàê îñíîâíîé çàêîí ãîñóäàðñòâà
ïðèçâàíà îòðàæàòü íà ïðàâîâîì óðîâíå ñîîòâåòñòâóþ-
ùèå ïðîòèâîðå÷èÿ è,ïî ìåðå âîçìîæíîñòè,ñïîñîáñòâî-
âàòü èõ ðàçðåøåíèþ ñ ïîìîùüþ ñïåöèôè÷åñêîãî,þðèäè-
êî-ïðàâîâîãî êîíñòèòóöèîííîãî èíñòðóìåíòàðèÿ âîçäåé-
ñòâèÿ íà ðàçëè÷íûå ñôåðû îáùåñòâåííûõ îòíîøåíèé. 

Íå ÿâëÿåòñÿ èñêëþ÷åíèåì â ýòîì ïëàíå è Êîíñòèòó-
öèÿ Ðîññèè êàê þðèäèçèðîâàííàÿ ôîðìà îòðàæåíèÿ ñî-
öèàëüíûõ ïðîòèâîðå÷èé. Â ýòîì êà÷åñòâå îíà èìåëà
òðèåäèíîå íàçíà÷åíèå: à) óñòðàíèòü íåñîîòâåòñòâèå íî-
âûì îáùåñòâåííûì îòíîøåíèÿì ñîõðàíÿâøåéñÿ íà ìî-
ìåíò ïðèíÿòèÿ ñîâåòñêîé êîíñòèòóöèîííî-ïðàâîâîé
ñèñòåìû, ïðåîäîëåòü ïðîòèâîðå÷èå ìåæäó ñòàðîé þðè-
äè÷åñêîé ôîðìîé â ëèöå ìíîãîêðàòíî «ëàòàíîé» Êîíñ-
òèòóöèè ÐÑÔÑÐ 1978 ãîäà è ðåàëüíûì (ìàòåðèàëüíî-
ïîëèòè÷åñêèì) íàïîëíåíèåì âåêòîðà êîíñòèòóöèîííîãî
ðàçâèòèÿ íîâîé Ðîññèè; á) ñ ïîìîùüþ îáíîâëåííûõ
êîíñòèòóöèîííûõ ñðåäñòâ ïðåîäîëåòü ñîïðîòèâëåíèå

íà constitutio – ïðåäñòàâëÿåò ñîáîé ÿâëåíèå êîíêðåòíî-
èñòîðè÷åñêîå, ñîöèîêóëüòóðíîå è óæå â ýòîì ñìûñëå
âñåãäà íàöèîíàëüíî-ñïåöèôè÷åñêîå. Â ýòîì ïëàíå ïðî-
öåññ èñòîðè÷åñêèõ ïðåîáðàçîâàíèé, ñîïðîâîæäàâøèé
Ðîññèþ, äðóãèå ñòðàíû ÑÍÃ,Âîñòî÷íîé Åâðîïû íà âñåì
ïðîòÿæåíèè âûðàáîòêè, ïðèíÿòèÿ è ïîñëåäóþùåãî
äåéñòâèÿ èõ êîíñòèòóöèé, âûäâèãàåò íà ïåðåäíèé ïëàí
èññëåäîâàíèå êîíñòèòóöèè êàê äîêóìåíòà, âïèòàâøåãî â
ñåáÿ âñå ìíîãîîáðàçèå ñîöèàëüíûõ ïðîòèâîðå÷èé â óñ-
ëîâèÿõ ïîëèòè÷åñêèõ è ýêîíîìè÷åñêèõ ïðåîáðàçîâàíèé è
ïðèçâàííîãî êîíñòèòóöèîííî-ïðàâîâûìè ñðåäñòâàìè
ñïîñîáñòâîâàòü êàê ðåàëüíî äåéñòâóþùèé, ðàáîòàþùèé
àêò ðàçðåøåíèþ ýòèõ ïðîòèâîðå÷èé ïðè ïåðåõîäå ê êà-
÷åñòâåííî íîâûì íàïðàâëåíèÿì ñîöèàëüíî-ýêîíîìè÷åñ-
êîãî è ïîëèòè÷åñêîãî ðàçâèòèÿ îáùåñòâà è ãîñóäàðñòâà.
Â íàèáîëåå ïîëíîì, êîíöåíòðèðîâàííîì âèäå ñîîòâåò-
ñòâóþùèå ñâîéñòâà Êîíñòèòóöèè â èõ ñîîòíîøåíèè ñ ñî-
öèàëüíûìè ïðîòèâîðå÷èÿìè ñîâðåìåííîãî îáùåñòâà
ìîãóò áûòü ïðåäñòàâëåíû â ñëåäóþùèõ òðèåäèíûõ õà-
ðàêòåðèñòèêàõ îñíîâíîãî çàêîíà: 

à) êîíñòèòóöèÿ - ïîðîæäåíèå è, ñâîåãî ðîäà, íîðìà-
òèâíî-ïðàâîâîé ðåçóëüòàò ñîöèàëüíûõ ïðîòèâîðå÷èé
ñîâðåìåííîãî îáùåñòâà; 

á) êîíñòèòóöèÿ - þðèäèçèðîâàííàÿ ôîðìà îòðàæåíèÿ
ñîöèàëüíûõ ïðîòèâîðå÷èé, èõ çåðêàëüíîå (àäåêâàòíî-
çåðêàëüíîå èëè èñêàæåííîå, íàõîäÿùååñÿ â îïòè÷åñêîé
ñèñòåìå «êðèâûõ çåðêàë») îòðàæåíèå;

â) êîíñòèòóöèÿ - èíñòèòóöèîííàÿ íîðìàòèâíî-ïðàâî-
âàÿ îñíîâà ðàçðåøåíèÿ ïðîòèâîðå÷èé ñîâðåìåííîãî
îáùåñòâà.

1 .  Ç í à ÷ å í è å  ê î í ñ ò è ò ó ö è î í í î ã î  ï ð à â î ñ ó ä è ÿ  ê à ê
è í ñ ò è ò ó ò à  ð à ç ð å ø å í è ÿ  ñ î ö è à ë ü í û õ  ï ð î ò è â î ð å ÷ è é
ê ð î å ò ñ ÿ  â  ñ à ì î é  ñ ó ù í î ñ ò è   ê î í ñ ò è ò ó ö è è .

Ïîäõîä, õàðàêòåðíûé äëÿ ñîâðåìåííîãî êîíñòèòóöèî-
íàëèçìà,îñíîâàí íà ïðèçíàíèè òîãî ôàêòà,÷òî ñóùíîñòü
êîíñòèòóöèè äåìîêðàòè÷åñêîãî ãîñóäàðñòâà äîëæíà ïðî-
ÿâëÿòüñÿ íå â ðåãèñòðàöèè èòîãîâ ïîëèòè÷åñêîé áîðüáû,
ïîáåäû îäíîé ïîëèòè÷åñêîé ñèëû (÷àñòè îáùåñòâà) íàä
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ýêîíîìè÷åñêèì è ïîëèòè÷åñêèì ïðåîáðàçîâàíèÿì â îá-
ùåñòâå; â) ñîçäàòü óñòîé÷èâóþ ñèñòåìó êîíñòèòóöèîí-
íûõ ïðîòèâîâåñîâ íåèçáåæíûì ïðîÿâëåíèÿì íåãàòèâ-
íûõ òåíäåíöèé è ïðîòèâîðå÷èé â íîâûõ óñëîâèÿõ çàðîæ-
äàþùåéñÿ ðûíî÷íîé ýêîíîìèêè è ïëþðàëèñòè÷åñêîé
äåìîêðàòèè.

Êà÷åñòâåííî íîâàÿ äëÿ ðîññèéñêîãî êîíñòèòóöèîíà-
ëèçìà ñóùíîñòíàÿ õàðàêòåðèñòèêà âíîâü ïðèíÿòîé Êîíñ-
òèòóöèè êàê þðèäè÷åñêîãî ñðåäñòâà ñîöèàëüíîãî êîìï-
ðîìèññà,ïîääåðæàíèÿ è îáåñïå÷åíèÿ ãðàæäàíñêîãî ìè-
ðà è ñîãëàñèÿ â îáùåñòâå ïîëó÷èëà òàêæå èíñòèòóöèîí-
íî-ïðàâîâîå íàïîëíåíèå. 

Âñåì ñâîèì ñîäåðæàíèåì Êîíñòèòóöèÿ 1993 ãîäà îò-
ðàæàåò òîò ôàêò,÷òî ñ ðàçâèòèåì ðûíî÷íîé ýêîíîìèêè è
ïëþðàëèñòè÷åñêîé äåìîêðàòèè äåéñòâèå ñîöèàëüíûõ
ïðîòèâîðå÷èé îòíþäü íå «îòìåíÿåòñÿ». Áîëåå òîãî, áûëà
ïîäòâåðæäåíà ñìåíà ãîñïîäñòâóþùèõ òåíäåíöèé ðàçâè-
òèÿ êîíñòèòóöèîííûõ îòíîøåíèé: òåíäåíöèÿ ê èõ ìíèìîé
÷èñòîòå, «ñîöèàëèñòè÷åñêîé áåñêîíôëèêòíîñòè» ñìåíè-
ëàñü òåíäåíöèåé ê óñëîæíåíèþ êîíñòèòóöèîííûõ ïðîöåñ-
ñîâ,íàïîëíåíèþ èõ âíóòðåííèìè ïðîòèâîðå÷èÿìè,ðàçâè-
âàþùèìèñÿ íà ñâîåé ñîáñòâåííîé îñíîâå. Ïðè ýòîì
«ñîçðåâàíèå» âíóòðåííèõ ïðîòèâîðå÷èé íîâîé äåìîêðà-
òè÷åñêîé ãîñóäàðñòâåííîñòè, óñëîæíåíèå ñïåêòðà ñîöè-
àëüíîé äåéñòâèòåëüíîñòè ïðîèñõîäèò âìåñòå ñ ôîðìèðî-
âàíèåì íîâîãî êîíñòèòóöèîííîãî ñòðîÿ êàê ãîñóäàðñòâåí-
íî-ïðàâîâîãî âûðàæåíèÿ ãðàæäàíñêîãî îáùåñòâà. 

Ñîâðåìåííûé êîíñòèòóöèîíàëèçì èñõîäèò èç òîãî,÷òî
ïðî÷íîñòü,íåçûáëåìîñòü îñíîâ êîíñòèòóöèîííîãî ñòðîÿ
îïðåäåëÿåòñÿ íå åãî «ìîíîëèòíîñòüþ»,íåäîïóñòèìîñòüþ
ñòîëêíîâåíèÿ è ïðîòèâîáîðñòâà èäåé è èíòåðåñîâ,à,íàï-
ðîòèâ,íàëè÷èåì âíóòðåííèõ ïðîòèâîðå÷èé è êîíôëèêòîâ
ìåæäó íåñîâïàäàþùèìè êîíñòèòóöèîííûìè öåííîñòÿìè
èíñòèòóòîâ îðãàíèçàöèè ïóáëè÷íîé âëàñòè,ôåäåðàëèçìà,
ïðàâîâîãî ïîëîæåíèÿ ëè÷íîñòè è,ñîîòâåòñòâåííî,çàêðåï-
ëåíèåì óæå íà óðîâíå îñíîâ êîíñòèòóöèîííîãî ñòðîÿ
ñèñòåìû ñäåðæåê è ïðîòèâîâåñîâ êàê ïðàâîâûõ ìåõàíèç-
ìîâ ðàçðåøåíèÿ ñîîòâåòñòâóþùèõ ïðîòèâîðå÷èé. 

Ñ ó÷åòîì ðàçëè÷íîé ñòåïåíè «çðåëîñòè» è îñîáåííîñ-
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òåé ôîðì ïðîÿâëåíèÿ ñîöèàëüíûõ ïðîòèâîðå÷èé â îò-
äåëüíûõ ñôåðàõ îáùåñòâåííûõ îòíîøåíèé â ñèñòåìå
êîíñòèòóöèîííîãî ðåãóëèðîâàíèÿ â òîé èëè èíîé ìåðå
íàõîäÿò ñâîå îòðàæåíèå: à) ïðîòèâîðå÷èÿ íåñîâïàäåíèÿ
(îòðàæàþùèå ìíîãîîáðàçèå íåñîâïàäàþùèõ ëè÷íûõ è
îáùåñòâåííûõ, ôåäåðàëüíûõ è ðåãèîíàëüíûõ, ãîñóäàð-
ñòâåííûõ è ìóíèöèïàëüíûõ èíòåðåñîâ è ò.ä.); á) ïðîòè-
âîðå÷èÿ ïðîòèâîïîëîæíîñòè (îñíîâàííûå íà ïðîòèâîïî-
ëîæíûõ ðîëåâûõ ôóíêöèÿõ è èíòåðåñàõ ñóáúåêòîâ êîíñ-
òèòóöèîííîãî ïðàâà â îòäåëüíûõ ñôåðàõ ñîöèàëüíûõ îò-
íîøåíèé); â) ïðîòèâîðå÷èÿ – êîíôëèêòû, âîçíèêàþùèå,
êàê ïðàâèëî,â ðåçóëüòàòå ðàçâèòèÿ, «âûçðåâàíèÿ» ñîöè-
àëüíûõ ïðîòèâîðå÷èé è èõ òðàíñôîðìàöèè â ïðàâîâóþ,
ïîëèòè÷åñêóþ, âëàñòíî-óïðàâëåí÷åñêóþ, ýêîíîìè÷åñêóþ
ñôåðû, ÷òî ïðîÿâëÿåòñÿ, íàïðèìåð, â âèäå êîëëèçèîííî-
ïðàâîâûõ, óïðàâëåí÷åñêî-êîìïåòåíöèîííûõ êîíôëèêòîâ
èëè íàöèîíàëüíî-ýòíè÷åñêèõ, ñîöèàëüíî-ýêîíîìè÷åñêèõ
è èíûõ êîíôëèêòîâ1. 

Íàðÿäó ñ óêàçàííûìè, èìåþùèìè âíóòðèãîñóäàð-
ñòâåííûé õàðàêòåð,ìîæíî,ïîæàëóé,âûäåëèòü â êà÷åñòâå
îòíîñèòåëüíî ñàìîñòîÿòåëüíîé ãðóïïû òàêæå ãëîáàëü-
íûå ïðîòèâîðå÷èÿ ñîâðåìåííîñòè, âîçíèêàþùèå, êàê
ïðàâèëî,íà âñòðå÷íûõ ïóòÿõ ñîâðåìåííûõ öèâèëèçàöèé:
õðèñòèàíñêîé è èñëàìñêîé,çàïàäíîé è âîñòî÷íîé è ò.ï.-
êîòîðûå òàêæå èìåþò - íåïîñðåäñòâåííî èëè îïîñðåäî-
âàííî - êîíñòèòóöèîííîå çíà÷åíèå. Ñîîòâåòñòâåííî, ñîâ-
ðåìåííîå êîíñòèòóöèîííîå ïðàâîñóäèå äëÿ íèõ ÿâëÿåò-
ñÿ òåì óíèâåðñàëüíûì ïðàâîâûì ìåõàíèçìîì, êîòîðûé
ñäåðæèâàåò âñïëåñê âñåõ âèäîâ ðàäèêàëèçìà íà óðîâíå
ïðîÿâëåíèÿ ãëîáàëüíûõ ïðîòèâîðå÷èé, èñõîäÿ êàê èç
ïðèíöèïà ñîáëþäåíèÿ íàöèîíàëüíîãî ñóâåðåíèòåòà, òàê
è èç ïðèíöèïà âûïîëíåíèÿ òåõ ìåæäóíàðîäíûõ îáÿçà-
òåëüñòâ,êîòîðûå ñòàëè ñîñòàâíîé ÷àñòüþ ïðàâîâîé ñèñ-
òåìû íàöèîíàëüíûõ ãîñóäàðñòâ2.
1 Ïî ñîñòîÿíèþ íà ñåãîäíÿøíèé äåíü â ïðàâîâîé íàóêå íàèáîëåå ãëóáîêî èñ-
ñëåäîâàíû ïðîáëåìû þðèäè÷åñêèõ êîíôëèêòîâ è ïðàâîâûõ êîëëèçèé â ðàì-
êàõ ôîðìèðóþùåéñÿ íàóêè êîëëèçèîííîãî ïðàâà. (Ñì.,íàïð.: Þðèäè÷åñêàÿ
êîíôëèêòîëîãèÿ. - Ì.,1995; Òèõîìèðîâ Þ.À. Êîëëèçèîííîå ïðàâî. - Ì.,2003).
Ýòèì,îäíàêî,ïðàâîâûå,â òîì ÷èñëå êîíñòèòóöèîííûå,ïðîáëåìû ïðîòèâîðå-
÷èé íå îãðàíè÷èâàþòñÿ. 

2 Ñì.: Çîðüêèí Â.Ä. Êîíñòèòóöèîííûå îñíîâû ðàçâèòèÿ öèâèëèçàöèè â ñîâðå-
ìåííîì ãëîáàëüíîì ìèðå // Æóðíàë ðîññèéñêîãî ïðàâà. 2007. ¹ 4. - Ñ.4.



õîäèò ñâîå îòðàæåíèå, ïðåæäå âñåãî, â ñèñòåìå èíñòè-
òóòîâ êîíñòèòóöèîííîãî ñòðîÿ Ðîññèè. Âî-âòîðûõ, óñòà-
íîâëåíèå íîðì,îðèåíòèðóþùèõ íà ïîñòåïåííîå ïðåîäî-
ëåíèå ðàçëè÷èé ìåæäó ñòîðîíàìè ñîöèàëüíîãî ïðîòè-
âîðå÷èÿ,â òîì ÷èñëå â ïîäõîäå ê ðåøåíèþ êîíêðåòíîé
êîíôëèêòíîé ñèòóàöèè (çäåñü ìîãóò áûòü êàê ïîîùðè-
òåëüíûå èëè îáÿçûâàþùèå íîðìû,òàê è èíñòèòóòû êîë-
ëèçèîííîãî ïðàâà, ñóäåáíîãî êîíòðîëÿ è ò.ä.). Â-òðåòü-
èõ,çàïðåòèòåëüíîå âîçäåéñòâèå íà ñîöèàëüíûå ïðîòè-
âîðå÷èÿ è êîíôëèêòû,êîòîðûå îáíàðóæèâàþòñÿ íå òîëü-
êî â âèäå àíòèîáùåñòâåííûõ äåéñòâèé, ïðåñòóïëåíèé,
òåððîðèçìà è ò.ï., íî è, íàïðèìåð, çàõâàòà âëàñòè èëè
ïðèñâîåíèÿ âëàñòíûõ ïîëíîìî÷èé (÷.4 ñò.3 Êîíñòèòóöèè
ÐÔ), äèñêðèìèíàöèè (÷.2 ñò.19 Êîíñòèòóöèè ÐÔ), ìîíî-
ïîëèçàöèè èëè íåäîáðîñîâåñòíîé êîíêóðåíöèè (÷.2
ñò.34 Êîíñòèòóöèè ÐÔ). Êàæäûé èç ýòèõ ìåòîäîâ íàõî-
äèò ñâîå âîïëîùåíèå â êîíêðåòíûõ ïðàâîâûõ íîðìàõ è
èíñòèòóòàõ ðàçëè÷íûõ îòðàñëåé ïðàâà, èìåþùèõ, â êî-
íå÷íîì ñ÷åòå,êîíñòèòóöèîííîå îáîñíîâàíèå.

Êîíñòèòóöèÿ ïðèçâàíà îïðåäåëÿòü è èíñòèòóöèîííûå
ñðåäñòâà ðàçðåøåíèÿ ñîöèàëüíûõ ïðîòèâîðå÷èé, ñðåäè
êîòîðûõ ìîæíî âûäåëèòü äâå îñíîâíûå ðàçíîâèäíîñòè:
à) âñåîáùèå, óíèâåðñàëüíûå èíñòèòóòû, êîòîðûå â êàæ-
äîì ãîñóäàðñòâå ìîãóò áûòü èñïîëüçîâàíû äëÿ ðàçðåøå-
íèÿ ëþáûõ ñîöèàëüíûõ ïðîòèâîðå÷èé è êîíôëèêòîâ; á)
ñïåöèàëüíûå èíñòèòóòû, èìåþùèå êîíêðåòíî-öåëåâîå
íàçíà÷åíèå ñ òî÷êè çðåíèÿ ðàçðåøåíèÿ ñîöèàëüíûõ ïðî-
òèâîðå÷èé è êîíôëèêòîâ â êîíêðåòíûõ íàöèîíàëüíûõ ãî-
ñóäàðñòâåííûõ è ïðàâîâûõ ñèñòåìàõ. Ê ñïåöèàëüíûì,
ïðåäóñìîòðåííûì Êîíñòèòóöèåé ÐÔ, îòíîñÿòñÿ, íàïðè-
ìåð,èíñòèòóòû ðîñïóñêà Ãîñóäàðñòâåííîé Äóìû (ñò.109),
ïðåçèäåíòñêîãî âåòî (ñò.107), íåäîâåðèÿ Ïðàâèòåëüñòâó
(ñò.117),ïåòèöèé (ñò.33),èíäèâèäóàëüíûõ è êîëëåêòèâíûõ
òðóäîâûõ ñïîðîâ, âêëþ÷àÿ ïðàâî íà çàáàñòîâêó (÷.4
ñò.37), ñóäåáíîãî îáæàëîâàíèÿ ðåøåíèé è äåéñòâèé îð-
ãàíîâ ãîñóäàðñòâåííîé è ìóíèöèïàëüíîé âëàñòè,îáùåñò-
âåííûõ îáúåäèíåíèé è äîëæíîñòíûõ ëèö (÷.2 ñò.46) è ò.ä.

Ê óíèâåðñàëüíûì èíñòèòóòàì ðàçðåøåíèÿ ñîöèàëüíûõ
ïðîòèâîðå÷èé îòíîñÿòñÿ êîíñòèòóöèîííûå èíñòèòóòû:

Îïðåäåëÿÿ ñòðàòåãèþ êîíñòèòóöèîííîãî ðåãóëèðîâà-
íèÿ íîâûõ ÿâëåíèé îáùåñòâåííîé æèçíè, ïîðîæäåííûõ
êàê äåìîêðàòè÷åñêèìè ïðåîáðàçîâàíèÿìè,òàê è ãëîáàëü-
íûìè ïðîòèâîðå÷èÿìè ñîâðåìåííîñòè,ñëåäóåò èñõîäèòü
èç òîãî,÷òî ñîöèàëüíûå ïðîòèâîðå÷èÿ,êîíôëèêòû è ðàç-
ëè÷èÿ âî âçãëÿäàõ íà èõ ðàçðåøåíèå – äåëî íîðìàëüíîå.
Êîíñòèòóöèÿ, òåêóùåå íàöèîíàëüíîå çàêîíîäàòåëüñòâî è
íîðìû ìåæäóíàðîäíîãî ïðàâà äîëæíû íå íèâåëèðîâàòü,
à,îôèöèàëüíî,íà íîðìàòèâíî-ïðàâîâîì óðîâíå ïðèçíàâ
ñàì ôàêò ñóùåñòâîâàíèÿ íåñîâïàäàþùèõ èíòåðåñîâ,
êîíôëèêòîâ è ñîöèàëüíûõ ïðîòèâîðå÷èé,ïðåäëàãàòü ýô-
ôåêòèâíûå ïðàâîâûå ñðåäñòâà èõ ðàçðåøåíèÿ.

Â ýòîì ïëàíå îñîáàÿ ðîëü ïðèíàäëåæèò íàöèîíàëü-
íûì êîíñòèòóöèÿì êàê íîðìàòèâíî-ïðàâîâîé îñíîâå
ðàçðåøåíèÿ ïðîòèâîðå÷èé ñîâðåìåííîãî îáùåñòâà.
Äàííîå íàçíà÷åíèå Êîíñòèòóöèè îïðåäåëÿåòñÿ óæå òåì,
÷òî îíà ïðèçâàíà ðàñêðûâàòü ñîäåðæàíèå âàæíåéøèõ
ïðèíöèïîâ è çàêîíîìåðíîñòåé ñîöèàëüíî-ýêîíîìè÷åñ-
êîãî, ïîëèòè÷åñêîãî ðàçâèòèÿ îáùåñòâà, äåéñòâèå êîòî-
ðûõ ïðîÿâëÿåòñÿ ÷åðåç ðàçâ¸ðòûâàíèå ñîöèàëüíûõ ïðî-
òèâîðå÷èé â ñîîòâåòñòâóþùèõ ñôåðàõ îáùåñòâåííîé è
ãîñóäàðñòâåííîé æèçíè. Âêëþ÷åíèåì â ñôåðó êîíñòèòó-
öèîííîãî âîçäåéñòâèÿ ïðîòèâîðå÷èâûõ ÿâëåíèé ñîöè-
àëüíîé äåéñòâèòåëüíîñòè, íåñîìíåííî, ïîâûøàåòñÿ íå
òîëüêî ðåàëüíîñòü, íî è ýôôåêòèâíîñòü âñåé ñèñòåìû
êîíñòèòóöèîííîãî ðåãóëèðîâàíèÿ.

Îòäåëüíûì âèäàì ïðîòèâîðå÷èé, êàê è óðîâíÿì èõ
ðàçâèòèÿ, ñîîòâåòñòâóþò ñâîè, ñïåöèôè÷åñêèå ñïîñîáû
ïðàâîâîãî âîçäåéñòâèÿ íà íèõ. Âî-ïåðâûõ, â óñëîâèÿõ
ïëþðàëèñòè÷åñêîé äåìîêðàòèè ñòàíîâèòñÿ âîçìîæíûì è
íåîáõîäèìûì ìàêñèìàëüíîå èñïîëüçîâàíèå ïîçèòèâíî-
ãî ðåãóëèðîâàíèÿ ñîöèàëüíûõ ïðîòèâîðå÷èé, ñîçäàíèå
ïðàâîâûõ óñëîâèé äëÿ äîñòèæåíèÿ îïòèìàëüíîãî ñî÷åòà-
íèÿ, ãàðìîíèçàöèè ïðîòèâîðå÷èâûõ ñòîðîí êîíôëèêòíîé
ñèòóàöèè, êîòîðàÿ èìååò îáúåêòèâíûå ïðåäïîñûëêè äëÿ
ñâîåãî ñóùåñòâîâàíèÿ. ßðêèé ïðèìåð â ýòîì ïëàíå - ïî-
çèòèâíîå, ìíîãîóðîâíåâîå ðåãóëèðîâàíèå ñîöèàëüíûõ
ïðîòèâîðå÷èé ìåæäó ãîñóäàðñòâîì è ãðàæäàíñêèì îá-
ùåñòâîì, ÷òî, íàïðèìåð â ðîññèéñêîé Êîíñòèòóöèè, íà-
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Ñïåöèôè÷åñêèìè õàðàêòåðèñòèêàìè êîíñòèòóöèîííûõ
ïîëíîìî÷èé ïî êîíñòèòóöèîííî-ñóäåáíîìó êîíòðîëþ, à
íå íàëè÷èåì èëè îòñóòñòâèåì ó Êîíñòèòóöèîííîãî Ñóäà
ïðàâîòâîð÷åñêèõ ôóíêöèé â èõ êëàññè÷åñêîì ïðîÿâëåíèè
îïðåäåëÿåòñÿ åãî ðîëü â íîðìàòèâíîì ïðàâîâîì ïðîñò-
ðàíñòâå ãîñóäàðñòâà è, â êîíå÷íîì ñ÷åòå, â ïðàâîòâîð-
÷åñêîì ïðîöåññå êàê ñðåäñòâà ðàçðåøåíèÿ ñîöèàëüíûõ
ïðîòèâîðå÷èé. Âñå ýòî ïîçâîëÿåò îïðåäåëèòü Êîíñòèòó-
öèîííûé Ñóä â êà÷åñòâå êâàçèïðàâîòâîð÷åñêîãî îðãàíà,
èìåÿ â âèäó, ÷òî «êâàçè» õàðàêòåðèñòèêîé ïîä÷åðêèâàåò-
ñÿ íå ìíèìûé,à ñïåöèôè÷åñêèé,íå êëàññè÷åñêè-ïðàâîò-
âîð÷åñêèé ñòàòóñ äàííîãî îðãàíà. 

Íî îí òàêîâ,÷òî ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà ÐÔ,
âûðàæåííûå ïî èòîãàì ðàññìîòðåíèÿ äåëà â ïîñòàíîâ-
ëåíèè èëè îïðåäåëåíèè, îáëàäàþò âïîëíå êîíêðåòíûìè
ñâîéñòâàìè íîðìàòèâíîñòè, ìíîãèå èç êîòîðûõ, êñòàòè,
ïîëó÷èëè þðèäè÷åñêîå ïðèçíàíèå è â Ôåäåðàëüíîì
êîíñòèòóöèîííîì çàêîíå «Î Êîíñòèòóöèîííîì Ñóäå ÐÔ»,
êàê-òî: îáùåîáÿçàòåëüíîñòü (ñò.6); îêîí÷àòåëüíîñòü,
âñòóïëåíèå â ñèëó ïîñëå ïðîâîçãëàøåíèÿ è íåçàìåäëè-
òåëüíîå îôèöèàëüíîå îïóáëèêîâàíèå,íåïîñðåäñòâåííîå
äåéñòâèå (ñò. 78,79); íåäîïóñòèìîñòü ïðåîäîëåíèÿ ïðà-
âîâîé ïîçèöèè Êîíñòèòóöèîííîãî Ñóäà çàêîíîäàòåëåì
(ñò.79); ïåðåñìîòð â óñòàíîâëåííûõ ñëó÷àÿõ ðåøåíèé ñó-
äîâ è èíûõ îðãàíîâ,îñíîâàííûõ íà àêòàõ,ïðèçíàííûõ íå-
êîíñòèòóöèîííûìè (ñò.79, 100) è äð. Ýòî íåîäíîêðàòíî
ïîäòâåðæäàëîñü è ñàìèì Êîíñòèòóöèîííûì Ñóäîì ÐÔ.
Òàê,â Ïîñòàíîâëåíèè îò 16 èþíÿ 1998 ãîäà ¹19Ï Êîíñ-
òèòóöèîííûé Ñóä ÐÔ óêàçàë, ÷òî åãî Ïîñòàíîâëåíèÿ ÿâ-
ëÿþòñÿ îêîí÷àòåëüíûìè, íå ìîãóò áûòü ïåðåñìîòðåíû
äðóãèìè îðãàíàìè èëè ïðåîäîëåíû ïóòåì ïîâòîðíîãî
ïðèíÿòèÿ îòâåðãíóòîãî íåêîíñòèòóöèîííîãî àêòà,à òàêæå
îáÿçûâàþò âñåõ ïðàâîïðèìåíèòåëåé,âêëþ÷àÿ äðóãèå ñó-
äû,äåéñòâîâàòü â ñîîòâåòñòâèè ñ ïðàâîâûìè ïîçèöèÿìè
Êîíñòèòóöèîííîãî Ñóäà ÐÔ3. À â Îïðåäåëåíèè îò 8 îê-
òÿáðÿ 1998 ãîäà ¹118Î ïðÿìî ãîâîðèòñÿ î òîì,÷òî ïî-
ëîæåíèÿ ìîòèâèðîâî÷íîé ÷àñòè ïîñòàíîâëåíèÿ Êîíñòè-

ðàçäåëåíèÿ âëàñòåé ïî ãîðèçîíòàëè (ñò.10) è âåðòèêàëè
(ñò.ñò.11,12), ôåäåðàëèçìà (ñò.5),ïîëèòè÷åñêîãî è èäåî-
ëîãè÷åñêîãî ìíîãîîáðàçèÿ, ìíîãîïàðòèéíîñòè (ñò.13),
ýêîíîìè÷åñêîãî ïëþðàëèçìà, ìíîæåñòâåííîñòè ôîðì
ñîáñòâåííîñòè (ñò.8),ðàâíî êàê è êîìïëåêñíûå ïî ñâîå-
ìó õàðàêòåðó èíñòèòóòû ñîöèàëüíîãî ãîñóäàðñòâà (ñò.7),
ñ îäíîé ñòîðîíû,è ïðàâîâîãî ãîñóäàðñòâà (ñò.1) - ñ äðó-
ãîé (ñ èõ íåñîâïàäàþùèìè êîíêóðèðóþùèìè êîíñòèòó-
öèîííûìè öåííîñòÿìè) è ò.ä.

Îñîáûì óíèâåðñàëüíûì èíñòèòóòîì ðàçðåøåíèÿ ñî-
öèàëüíûõ ïðîòèâîðå÷èé è êîíôëèêòîâ ÿâëÿåòñÿ ñóäåáíî-
êîíñòèòóöèîííûé êîíòðîëü, ïðåäñòàâëåííûé â Ðîññèè
äåÿòåëüíîñòüþ Êîíñòèòóöèîííîãî Ñóäà ÐÔ,à òàêæå êîíñ-
òèòóöèîííûõ (óñòàâíûõ) ñóäîâ ñóáúåêòîâ ÐÔ.

2 .  Í î ð ì à ò è â í î - ä î ê ò ð è í à ë ü í û é  õ à ð à ê ò å ð  à ê ò î â
Ê î í ñ ò è ò ó ö è î í í î ã î  Ñ ó ä à    ï î  ð à ç ð å ø å í è þ  ñ î ö è à ë ü-
í û õ  ï ð î ò è â î ð å ÷ è é .  

Ïî ñàìîé ïðèðîäå, ñóùíîñòíûì õàðàêòåðèñòèêàì è
ñâîèì ðåçóëüòàòàì äåÿòåëüíîñòü îðãàíîâ êîíñòèòóöèîí-
íîãî ïðàâîñóäèÿ êàê óíèâåðñàëüíîãî èíñòèòóòà ðàçðå-
øåíèÿ ñîöèàëüíûõ ïðîòèâîðå÷èé íå èñ÷åðïûâàåòñÿ ïðà-
âîïðèìåíåíèåì. Îíà èìååò çíà÷èòåëüíî áîëåå ñëîæíûé
õàðàêòåð: ïîëó÷àÿ èíñòèòóöèîííîå îôîðìëåíèå ïðåæäå
âñåãî êàê ïðàâîïðèìåíèòåëüíûé þðèñäèêöèîííûé ïðî-
öåññ, êîíñòèòóöèîííîå ïðàâîñóäèå - è ýòî ñòàíîâèòñÿ
âñå áîëåå î÷åâèäíûì äëÿ îòå÷åñòâåííîé þðèñïðóäåí-
öèè - â ñâîèõ èòîãîâî-ïðàâîâûõ õàðàêòåðèñòèêàõ ñáëè-
æàåòñÿ ñ íîðìàòèâíî-óñòàíîâèòåëüíîé þðèäè÷åñêîé
ïðàêòèêîé,ñ ïðàâîòâîð÷åñòâîì.

Â êîíòåêñòå îáùåìèðîâîé êîíñòèòóöèîííîé ïðàêòèêè
äîëæåí îöåíèâàòüñÿ è õàðàêòåð âîçäåéñòâèÿ êîíñòèòó-
öèîííîãî ïðàâîñóäèÿ íà ïðàâîòâîð÷åñêèé ïðîöåññ. Êî-
íå÷íî, ðîëü Êîíñòèòóöèîííîãî Ñóäà â ïðàâîòâîð÷åñòâå
äîâîëüíî ñïåöèôè÷íà, ÷òî îáúÿñíÿåòñÿ åãî þðèñäèêöè-
îííîé ïðèðîäîé,ïðåäïîëàãàþùåé ïðåæäå âñåãî ïðèìå-
íåíèå êîíñòèòóöèîííûõ íîðì,èõ èñòîëêîâàíèå,â òîì ÷èñ-
ëå â ñèñòåìíûõ âçàèìîñâÿçÿõ ñ ïðîâåðÿåìûìè è èíûìè
íîðìàìè îòðàñëåâîãî çàêîíîäàòåëüñòâà. 
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3 Ñì.: Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà îò 16 èþíÿ 1998 ãîäà ¹19Ï ïî
äåëó î òîëêîâàíèè îòäåëüíûõ ïîëîæåíèé ñòàòåé 125,126 è 127 Êîíñòèòóöèè
Ðîññèéñêîé Ôåäåðàöèè // ÑÇ ÐÔ. 1998. ¹25. - Ñò.3004.



Ñ äðóãîé ñòîðîíû,çàëîæåííûå â ðåøåíèÿõ Êîíñòèòó-
öèîííîãî Ñóäà àêñèîëîãè÷åñêèå îöåíêè,èäåè è ïðèíöè-
ïû, ñôîðìóëèðîâàííûå íà îñíîâå Êîíñòèòóöèè ÐÔ è
îïîñðåäóþùèå îòíîøåíèå îðãàíà êîíñòèòóöèîííîãî
êîíòðîëÿ ê ñîöèàëüíî-ýêîíîìè÷åñêîìó, ïîëèòè÷åñêîìó,
ñîöèîêóëüòóðíîìó ñîäåðæàíèþ è þðèäè÷åñêîìó
îôîðìëåíèþ ðåàëüíûõ îáùåñòâåííûõ îòíîøåíèé, ïðè-
äàþò äîêòðèíàëüíûì íà÷àëàì ðåøåíèé Êîíñòèòóöèîí-
íîãî Ñóäà êà÷åñòâà èõ îáùåîáÿçàòåëüíîñòè, íîðìàòèâ-
íîé äîêòðèíàëüíîñòè. Â ýòîì, êñòàòè, êðîþòñÿ ãëóáèí-
íûå õàðàêòåðèñòèêè êîíñòèòóöèîííîãî ïðàâîñóäèÿ êàê
ôàêòîðà ìîäåðíèçàöèè ðîññèéñêîé ãîñóäàðñòâåííîñòè,
çäåñü íàõîäÿòñÿ èñòîêè ãåíåðèðîâàíèÿ è ðàçâèòèÿ ïîñ-
ðåäñòâîì êîíñòèòóöèîííîãî ïðàâîñóäèÿ êîíñòèòóöèîí-
íîé èäåîëîãèè, ÷òî íå ïðîòèâîðå÷èò òðåáîâàíèÿì ÷.2
ñò.13 Êîíñòèòóöèè ÐÔ î òîì,÷òî «íèêàêàÿ èäåîëîãèÿ íå
ìîæåò óñòàíàâëèâàòüñÿ â êà÷åñòâå ãîñóäàðñòâåííîé
èëè îáÿçàòåëüíîé». 

Ïðàâîâûå ïîçèöèè Êîíñòèòóöèîííîãî Ñóäà åñòü ðå-
çóëüòàò íå òîëüêî èòîãîâîãî âûâîäà î êîíñòèòóöèîííîñ-
òè ïðîâåðÿåìîãî àêòà, íî, ïðåæäå âñåãî, èñòîëêîâàíèÿ
êîíêðåòíûõ ïîëîæåíèé çàêîíîäàòåëüñòâà,ðåçóëüòàò âû-
ÿâëåíèÿ êîíñòèòóöèîííîãî ñìûñëà ðàññìàòðèâàåìûõ ïî-
ëîæåíèé â ïðåäåëàõ êîìïåòåíöèè Êîíñòèòóöèîííîãî Ñó-
äà. Òåì ñàìûì îáåñïå÷èâàåòñÿ ñâîåãî ðîäà «êîíñòèòó-
öèîííàÿ ðèõòîâêà» íîðì òåêóùåãî çàêîíîäàòåëüñòâà â
ñîîòâåòñòâèè ñ òðåáîâàíèÿìè íàèáîëåå âûñîêèõ ïî
óðîâíþ ñâîåãî îáîáùåíèÿ íîðì è èíñòèòóòîâ êîíñòèòó-
öèîííîãî ïðàâà áåç ïðèçíàíèÿ íåêîíñòèòóöèîííîé òîé
èëè èíîé îòðàñëåâîé íîðìû. Â êîíå÷íîì ñ÷åòå,ýòî òàê-
æå åñòü ñïåöèôè÷åñêàÿ ôîðìà ïðàâîòâîð÷åñêîé äåÿ-
òåëüíîñòè Êîíñòèòóöèîííîãî Ñóäà ÐÔ,òàê êàê ñ ïîìîùüþ
êîíñòèòóöèîííîãî èñòîëêîâàíèÿ: à) óòî÷íÿåòñÿ íîðìà-
òèâíîå ñîäåðæàíèå ñòàòüè ïðîâåðÿåìîãî çàêîíà; á) ïðå-
îäîëåâàåòñÿ êîëëèçèÿ ìåæäó íåñêîëüêèìè íîðìàìè ïó-
òåì ïîèñêà áàëàíñà ñîäåðæàùèõñÿ â íèõ êîíêóðèðóþùèõ
êîíñòèòóöèîííûõ öåííîñòåé; â) âûÿâëÿþòñÿ ñèñòåìíûå,
èåðàðõè÷åñêèå ñâÿçè è çàâèñèìîñòè ìåæäó îòäåëüíûìè
íîðìàìè ðàçëè÷íûõ ïðàâîâûõ èíñòèòóòîâ; ã) ïðèäàåòñÿ

òóöèîííîãî Ñóäà ÐÔ,ñîäåðæàùèå òîëêîâàíèå êîíñòèòó-
öèîííûõ íîðì ëèáî âûÿâëÿþùèå êîíñòèòóöèîííûé
ñìûñë çàêîíà,íà êîòîðîì îñíîâàíû âûâîäû Êîíñòèòóöè-
îííîãî Ñóäà ÐÔ, ñôîðìóëèðîâàííûå â ðåçîëþòèâíîé
÷àñòè ýòîãî æå ïîñòàíîâëåíèÿ,îòðàæàþò ïðàâîâóþ ïîçè-
öèþ Êîíñòèòóöèîííîãî Ñóäà ÐÔ è òàêæå íîñÿò îáÿçà-
òåëüíûé õàðàêòåð4.

Îäíàêî ýòî ëèøü îäíà ñòîðîíà þðèäè÷åñêîé ïðèðîäû
ðåøåíèé Êîíñòèòóöèîííîãî Ñóäà êàê èñòî÷íèêîâ ïðàâà.
Âòîðàÿ çàêëþ÷åíà â òîì, ÷òî íîðìàòèâíîñòü äàííûõ àê-
òîâ ïðîÿâëÿåòñÿ â åäèíñòâå ñ èõ äîêòðèíàëüíûì çíà÷å-
íèåì,÷òî çíà÷èòåëüíî óñèëèâàåò èõ ïîòåíöèàë êàê àêòîâ
ïî âûÿâëåíèþ, êîíñòèòóöèîííîé îöåíêå è ðàçðåøåíèþ
ñîöèàëüíûõ ïðîòèâîðå÷èé. 

Íîðìàòèâíîñòü è äîêòðèíàëüíîñòü - ýòî íå äâå ñàìîñ-
òîÿòåëüíûå õàðàêòåðèñòèêè ðåøåíèé Ñóäà. Îíè ñóùåñòâó-
þò â åäèíñòâå,÷òî äàåò íåêîå íîâîå,èíòåãðàëüíîå êà÷åñò-
âî äàííîãî âèäà àêòîâ – èõ íîðìàòèâíî-äîêòðèíàëüíóþ
ïðèðîäó. Ýòî îçíà÷àåò,÷òî,ñ îäíîé ñòîðîíû,íîðìàòèâíûå
íà÷àëà ðåøåíèé Êîíñòèòóöèîííîãî Ñóäà,îáëàäàÿ âûñîêîé
ñòåïåíüþ èíôîðìàöèîííî-ïðàâîâîé íàñûùåííîñòè è
îáîáùåííîñòè,ñïîñîáíîñòüþ îòðàæàòü ïîñðåäñòâîì ñâî-
èõ êîíñòèòóöèîííî-èíòåðïðåòàöèîííûõ õàðàêòåðèñòèê
âûñøèå êîíñòèòóöèîííûå öåííîñòè íà îñíîâå âûÿâëåííî-
ãî â ðåøåíèè Ñóäà áàëàíñà ãîñóäàðñòâåííûõ (ïóáëè÷íûõ)
è ÷àñòíûõ èíòåðåñîâ,âîïëîùàÿ â ñåáå ñïëàâ êîíöåïòóàëü-
íûõ íàó÷íî-òåîðåòè÷åñêèõ ïîäõîäîâ ñ ðåàëüíîé ïðàêòèêîé
ñîâðåìåííîãî êîíñòèòóöèîíàëèçìà è ìåæäóíàðîäíî-ïðà-
âîâîé ðåãëàìåíòàöèåé,âî ìíîãîì ïðèîáðåòàþò ïðèçíàêè
êîíñòèòóöèîííîé äîêòðèíû. Ïîýòîìó íå ñëó÷àéíî,÷òî â îä-
íîì èç ñâîèõ ðåøåíèé Êîíñòèòóöèîííûé Ñóä ÐÔ îõàðàêòå-
ðèçîâàë çíà÷åíèå âûðàæàåìûõ èì ïðàâîâûõ ïîçèöèé êàê
èìåþùèõ â òîì ÷èñëå äîêòðèíàëüíîå çíà÷åíèå5.
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4 Ñì.: Îïðåäåëåíèå Êîíñòèòóöèîííîãî Ñóäà ÐÔ îò 8 îêòÿáðÿ 1998 ãîäà ¹118Î
ïî æàëîáå ãðàæäàíêè Ãîëîâàíîâîé Ëþäìèëû Àëåêñàíäðîâíû î íàðóøåíèè åå
êîíñòèòóöèîííûõ ïðàâ ïîëîæåíèåì àáçàöà 1 ÷àñòè ñåäüìîé ñòàòüè 19 Çàêîíà
ÐÑÔÑÐ «Î ìèëèöèè» // Àðõèâ Êîíñòèòóöèîííîãî Ñóäà ÐÔ. 1998.

5 Ñì.: Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà ÐÔ îò 28 ôåâðàëÿ 2006 ãîäà 
¹2Ï ïî äåëó î ïðîâåðêå êîíñòèòóöèîííîñòè îòäåëüíûõ ïîëîæåíèé Ôåäå-
ðàëüíîãî çàêîíà «Î ñâÿçè» â ñâÿçè ñ çàïðîñîì Äóìû Êîðÿêñêîãî àâòîíîìíî-
ãî îêðóãà (àáçàö ïÿòûé ïóíêòà 5 ìîòèâèðîâî÷íîé ÷àñòè) // ÑÇ ÐÔ. 2006. ¹11.
- Ñò.1230.



âàæíåéøåå ìåñòî çàíèìàþò â ýòîì ðÿäó ïðàâîâûå, â
îñîáåííîñòè êîíñòèòóöèîííî-ïðàâîâûå,ñðåäñòâà ãàðàí-
òèðîâàíèÿ ýêîíîìè÷åñêîé ñâîáîäû â åå îïòèìàëüíîì
áàëàíñå ñ ïîëèòè÷åñêîé âëàñòüþ.

Ðàñøèðåíèå ïðåäìåòà êîíñòèòóöèîííîãî ïðàâà çà
ñ÷åò ýêîíîìè÷åñêèõ îòíîøåíèé íàõîäèòñÿ â îáùåì ðóñ-
ëå ïðàâîâîé ãëîáàëèçàöèè,â îñíîâå êîòîðîé ëåæèò þðè-
äèçàöèÿ ñâîáîäû,âëàñòè,ñîáñòâåííîñòè êàê îñíîâîïîëà-
ãàþùèõ êîìïîíåíòîâ ñîâðåìåííûõ ñîöèàëüíî-ïîëèòè-
÷åñêèõ è ýêîíîìè÷åñêèõ ñèñòåì6. Ïðè ýòîì,áóäó÷è âñòðî-
åííîé â ñèñòåìó êîíñòèòóöèîííîé ðåãóëÿöèè,îíà ïîä÷è-
íÿåòñÿ àêñèîëîãè÷åñêèì êðèòåðèÿì ñîâðåìåííîãî êîíñ-
òèòóöèîíàëèçìà, áàçèðóþùåãîñÿ íà âñåîáùåì ïðèçíà-
íèè óíèâåðñàëüíûõ êîíñòèòóöèîííûõ öåííîñòåé, òàêèõ
êàê: ñâîáîäà, ïðàâà ÷åëîâåêà, ñîöèàëüíàÿ ñïðàâåäëè-
âîñòü,ðàâåíñòâî âñåõ ïåðåä çàêîíîì,ïðàâîâîå ãîñóäàð-
ñòâî, ðàçäåëåíèå âëàñòåé, ðûíî÷íîå ñîöèàëüíîå õîçÿé-
ñòâî, èäåîëîãè÷åñêèé è ýêîíîìè÷åñêèé ïëþðàëèçì.

Òàêèì îáðàçîì,èìåííî êîíñòèòóöèîííîå ïðàâî ñ ïðè-
ñóùåé åìó àêñèîëîãè÷åñêîé ñèñòåìîé ïðèçâàíî äàòü îò-
âåò íà âîïðîñ î íàäëåæàùåì ñîîòíîøåíèè âëàñòè è ñâî-
áîäû ïîñðåäñòâîì óðåãóëèðîâàíèÿ îñíîâ îòíîøåíèé
ñîáñòâåííîñòè è óñòàíîâëåíèÿ òàêîãî ïîðÿäêà âçàèìîîò-
íîøåíèé ïîëèòè÷åñêîé è ýêîíîìè÷åñêîé âëàñòè,ïðè êî-
òîðîì ïóáëè÷íàÿ âëàñòü äåéñòâîâàëà áû â ïðàâîâûõ
ðàìêàõ âñåîáùèõ èíòåðåñîâ, à ñîáñòâåííîñòü, áóäó÷è
îáîñîáëåííîé îò âëàñòè,îáåñïå÷èâàëà áû ýôôåêòèâíûé
ðîñò ýêîíîìè÷åñêîãî ïîòåíöèàëà ãîñóäàðñòâà. 

Ñàìà ïðèðîäà êîíñòèòóöèîííîãî ïðàâà òàêîâà,÷òî áëà-
ãîäàðÿ ïîâûøåííîé êîíöåíòðàöèè ñâîåé íîðìàòèâíîñòè
è, ñîîòâåòñòâåííî, ñïîñîáíîñòè áûòü îáùåîáÿçàòåëüíûì
ìåðèëîì ñâîáîäû íå òîëüêî äëÿ îòäåëüíûõ èíäèâèäîâ,íî
äëÿ âñåõ ñîöèàëüíûõ ñóáúåêòîâ â ãîñóäàðñòâåííî-îðãà-
íèçîâàííîì îáùåñòâå, äàííàÿ îòðàñëü ïðàâà ñïîñîáíà
âûðàæàòü ñîãëàñîâàííóþ âîëþ ðàçëè÷íûõ ñîöèàëüíûõ
ãðóïï îáùåñòâà,óñòàíàâëèâàòü,ïîääåðæèâàòü,îõðàíÿòü è
çàùèùàòü îïðåäåëåííûé áàëàíñ èíòåðåñîâ.

íîâîå, ñîâðåìåííîå ñîäåðæàíèå íîðìå «äîêîíñòèòóöè-
îííîãî» çàêîíà è òàê äàëåå. 

Ñ ó÷åòîì ýòèõ îáñòîÿòåëüñòâ îïðåäåëÿþòñÿ ñàìè âîç-
ìîæíîñòè êîíñòèòóöèîííîãî êîíòðîëÿ,ðàâíî êàê è öåëè,
çàäà÷è, íà ðåøåíèå êîòîðûõ äîëæåí îðèåíòèðîâàòüñÿ
Êîíñòèòóöèîííûé Ñóä ïðè ðàçðåøåíèè ñîöèàëüíûõ ïðî-
òèâîðå÷èé è êîíôëèêòîâ. 

Àíàëèç ïðàêòèêè äåÿòåëüíîñòè íå òîëüêî Êîíñòèòóöè-
îííîãî Ñóäà ÐÔ,íî è îðãàíîâ êîíñòèòóöèîííîãî êîíòðî-
ëÿ äðóãèõ ñòðàí ñâèäåòåëüñòâóåò î âåñüìà àêòèâíîì âëè-
ÿíèè êîíñòèòóöèîííûõ ñóäîâ íà ðàçðåøåíèå ñîöèàëüíûõ
ïðîòèâîðå÷èé, â îñîáåííîñòè - â ïåðåõîäíûå ïåðèîäû
ïîëèòè÷åñêèõ è ýêîíîìè÷åñêèõ ðåôîðì, âûðàáîòêè íî-
âîé ñîöèàëüíîé ïîëèòèêè. 

3. Ñ î á ñ ò â å í í î ñ ò ü ,   â ë à ñ ò ü ,  ñ â î á î ä à  â  è õ  ê î í ñ ò è-
ò ó ö è î í í î - ï ð à â î â î ì  å ä è í ñ ò â å  è  ï ð î ò è â î ð å ÷ è ÿ õ .

Àíàëèç çàêîíîìåðíîñòåé ðàçâèòèÿ ñîâðåìåííîãî
êîíñòèòóöèîíàëèçìà ñâèäåòåëüñòâóåò, ÷òî ýêîíîìè÷åñ-
êèå è ñîöèàëüíûå îòíîøåíèÿ âñå â áîëüøåé ñòåïåíè
âîâëåêàþòñÿ â ñôåðó êîíñòèòóöèîííîãî âîçäåéñòâèÿ –
êàê ïóòåì èõ ïðÿìîãî êîíñòèòóöèîííî-ïðàâîâîãî ðåãóëè-
ðîâàíèÿ,òàê è ïîñðåäñòâîì îñóùåñòâëåíèÿ êîíñòèòóöè-
îííîãî êîíòðîëÿ â îáëàñòè ðûíî÷íîãî è ñîöèàëüíîãî çà-
êîíîäàòåëüñòâà. 

Ìîäåðíèçàöèþ ýêîíîìèêè è ïîâûøåíèå æèçíåííîãî
óðîâíÿ íàñåëåíèÿ íåâîçìîæíî îñóùåñòâèòü áåç óÿñíå-
íèÿ òîãî î÷åâèäíîãî îáñòîÿòåëüñòâà,÷òî ñîöèàëüíî-ýêî-
íîìè÷åñêàÿ ñôåðà,êàê íèêàêàÿ äðóãàÿ,êðàéíå îñòðî ðå-
àãèðóåò íà íåñîáëþäåíèå áàëàíñà èíòåðåñîâ áèçíåñà è
âëàñòè,òðóäà è êàïèòàëà,ìåëêîãî è êðóïíîãî ïðåäïðèíè-
ìàòåëüñòâà, íàåìíûõ ðàáîòíèêîâ è ðàáîòîäàòåëåé, íóæ-
äàþùèõñÿ â ñîöèàëüíîé ïîìîùè è òðóäîñïîñîáíîãî íà-
ñåëåíèÿ è ò.ä. 

Ïðè âñåì ìíîãîîáðàçèè ñðåäñòâ è ñïîñîáîâ äîñòèæå-
íèÿ ñáàëàíñèðîâàííîñòè ñîîòâåòñòâóþùèõ èíòåðåñîâ,
êîíöåíòðèðîâàííûì âûðàæåíèåì ÷åãî ÿâëÿåòñÿ ñîîòíî-
øåíèå ÷àñòíûõ è ïóáëè÷íûõ èíòåðåñîâ è, ñîîòâåòñòâåí-
íî, ãàðàíòèðîâàíèå íàöèîíàëüíûõ èíòåðåñîâ Ðîññèè,
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6 Ñì.: Áîíäàðü Í.Ñ. Êîíñòèòóöèîíàëèçàöèÿ ñîöèàëüíî-ýêîíîìè÷åñêîãî ðàçâè-
òèÿ ðîññèéñêîé ãîñóäàðñòâåííîñòè (â êîíòåêñòå ðåøåíèé Êîíñòèòóöèîííîãî
Ñóäà ÐÔ. – Ì.: “ÂèêîðÌåäèà”, 2006. 



÷åñêàÿ âëàñòü îòäåëÿåòñÿ îò ýêîíîìè÷åñêîé âëàñòè, ïî-
ÿâëÿåòñÿ âîçìîæíîñòü äëÿ îáîñîáëåíèÿ ïîëèòè÷åñêèõ è
ýêîíîìè÷åñêèõ îòíîøåíèé,÷òî,â ñâîþ î÷åðåäü,ÿâëÿåòñÿ
îñíîâîé äëÿ ðàçâèòèÿ îòðàñëåé ÷àñòíîãî è ïóáëè÷íîãî
ïðàâà,è,â êîíå÷íîì ñ÷åòå, äëÿ ïðàâîâîãî ïðîãðåññà.

Íåëüçÿ,îäíàêî, íå ó÷èòûâàòü,÷òî â ñîâðåìåííûõ óñëî-
âèÿõ ïåðåõîäà ê ïîñòèíäóñòðèàëüíîìó îáùåñòâó âîçíè-
êàåò íîâîå ãëîáàëüíîå êîíñòèòóöèîííîå ïðîòèâîðå÷èå â
îòíîøåíèÿõ ñîáñòâåííîñòè,ïðîÿâëÿþùååñÿ â î÷åðåäíîì
âèòêå ñáëèæåíèÿ è ïîðîé ñëèÿíèÿ ïîëèòè÷åñêîé è ýêîíî-
ìè÷åñêîé âëàñòè, êàê áû âîçâðàòå ïîëèòè÷åñêîé âëàñòè
â ñâîå èñõîäíîå ñîñòîÿíèå. Èíòåðåñíû â ýòîì ïëàíå èñ-
ñëåäîâàíèÿ Ã.Ã. Àðóòþíÿíà â ðàìêàõ òåîðèè êîðïîðàòèâ-
íîé äåìîêðàòèè, êîòîðàÿ ÿâëÿåòñÿ, ïî åãî ìíåíèþ, «ðå-
çóëüòàòîì ñëèÿíèÿ ïîëèòè÷åñêîé,ýêîíîìè÷åñêîé è àäìè-
íèñòðàòèâíîé ñèë»,«ñâîèì õàðàêòåðîì èñêàæåíà,èãíîðè-
ðóåò ïðèíöèï âåðõîâåíñòâà ïðàâà, îñíîâàíà íà òåíåâîé
ýêîíîìèêå è ðåàëèÿõ àáñîëþòèçàöèè âëàñòè» è ïî ñâîåé
ñóòè, áóäó÷è îñíîâàíà íà èñêàæåííûõ êîíñòèòóöèîííûõ
öåííîñòÿõ, «áîëåå îïàñíà äëÿ îáùåñòâåííîé ñèñòåìû,
÷åì òîòàëèòàðíàÿ ñèñòåìà»8. 

Â ýòîé ñèòóàöèè ñóùåñòâåííî âîçðàñòàåò ïîòðåá-
íîñòü â ãîñóäàðñòâåííî-ïðàâîâîì âëèÿíèè íà ñîîòâåò-
ñòâóþùèå ïðîöåññû ñ öåëüþ ïîääåðæàíèÿ àâòîíîìèè è
öèâèëèçîâàííîãî îáîñîáëåíèÿ ñîîòâåòñòâóþùèõ ñèë,êî-
òîðîå - ïîä÷åðêíåì îñîáî - äîëæíî ïðîÿâëÿòüñÿ íå â íà-
ðàùèâàíèè íîðìàòèâíîãî ìàññèâà, ðåãóëèðóþùåãî ýêî-
íîìè÷åñêèå îòíîøåíèÿ è âçàèìîîòíîøåíèÿ áèçíåñà è
âëàñòè, à ÷åðåç ïëàíîìåðíîå âíåäðåíèå êîíñòèòóöèîí-
íûõ ïðèíöèïîâ ïóáëè÷íîé âëàñòè â åå îðãàíèçàöèîííîì,
ôóíêöèîíàëüíîì è öåëåâîì âîïëîùåíèÿõ,ñ îäíîé ñòîðî-
íû, è îñíîâ ýêîíîìè÷åñêîé ñèñòåìû - ñ äðóãîé. Â ýòîì
ïëàíå íåëüçÿ íå îòìåòèòü,÷òî ñîîòâåòñòâóþùàÿ ïðîáëå-
ìàòèêà - ãëàâíûì îáðàçîì, â îïîñðåäîâàííîé ôîðìå,
ââèäó ñïåöèôè÷åñêèõ õàðàêòåðèñòèê è ïðåäíàçíà÷åíèÿ
êîíñòèòóöèîííîãî ïðàâîñóäèÿ - ïîëó÷àåò ñâîå îòðàæå-
íèå è â äåÿòåëüíîñòè Êîíñòèòóöèîííîãî Ñóäà ÐÔ. Â êà-

Óæå ïîýòîìó ýêîíîìè÷åñêèå îòíîøåíèÿ ïðåäñòàâëÿþò
ñîáîé âàæíóþ ñôåðó êîíñòèòóöèîííîãî ðåãóëèðîâàíèÿ,à
ýêîíîìè÷åñêîå ðàçâèòèå îáùåñòâà åñòåñòâåííûì îáðà-
çîì ñòàíîâèòñÿ êîíñòèòóöèîííîé ïðîáëåìîé. Ïîèñê
íàïðàâëåíèé åå ðåøåíèÿ ïðåäïîëàãàåò âûðàáîòêó ñòðà-
òåãèè ýêîíîìè÷åñêîãî ðàçâèòèÿ â ñîîòâåòñòâèè ñ îñíî-
âîïîëàãàþùèìè ïðèíöèïàìè è öåëÿìè êîíñòèòóöèîííî-
ãî ðàçâèòèÿ îáùåñòâà è ãîñóäàðñòâà è ôîðìèðîâàíèå íà
ýòîé îñíîâå ìîäåëè êîíñòèòóöèîííîé ýêîíîìèêè.

Ìîæíî ëè,îäíàêî,êâàëèôèöèðîâàòü ñôîðìèðîâàâøóþ-
ñÿ ê íàñòîÿùåìó âðåìåíè â Ðîññèè ýêîíîìèêó â ïîëíîì
ñìûñëå ýòîãî ñëîâà êîíñòèòóöèîííîé, åñëè, íàïðèìåð,
êàê ïîêàçûâàþò ñîöèîëîãè÷åñêèå èññëåäîâàíèÿ, êàñàþ-
ùèåñÿ îöåíêè ðîññèÿíàìè ïðè÷èí áåäíîñòè è áîãàòñòâà,
77% îïðîøåííûõ âèäÿò ïðè÷èíó áåäíîñòè â «ïëîõîé ýêî-
íîìè÷åñêîé ñèñòåìå» è, ñîîòâåòñòâåííî, 80% îïðîøåí-
íûõ ñ÷èòàþò, ÷òî ïðè÷èíàìè áîãàòñòâà ÿâëÿåòñÿ «ýêîíî-
ìè÷åñêàÿ ñèñòåìà,ïîçâîëÿþùàÿ áîãàòûì íàæèâàòüñÿ çà
ñ÷åò áåäíûõ»?7 Ïðåîäîëåíèå äàííûõ ïðîòèâîðå÷èé - çà-
äà÷à ÷ðåçâû÷àéíî ñëîæíàÿ,êîìïëåêñíàÿ. Â åå îñíîâå ëå-
æàò èìåþùèå êîíñòèòóöèîííîå çíà÷åíèå ïðîöåññû ïðå-
îáðàçîâàíèÿ îòíîøåíèé ñîáñòâåííîñòè.

Ìíîãîâåêîâîé èñòîðè÷åñêèé îïûò ñâèäåòåëüñòâóåò,
÷òî óñëîâèåì è ïðåäïîñûëêîé óñïåøíîãî ðàçâèòèÿ ýòèõ
ïðîöåññîâ ÿâëÿåòñÿ «îòïî÷êîâàíèå» âëàñòè ýêîíîìè÷åñ-
êîé îò ïîëèòè÷åñêîé âëàñòè. Öèâèëèçîâàííûé ðûíîê,îñ-
íîâàííûé íà ïðèíöèïàõ êîíñòèòóöèîííîé ýêîíîìèêè,
ïðåäïîëàãàåò îòíîøåíèÿ ñàìîñòîÿòåëüíîãî ôóíêöèîíè-
ðîâàíèÿ ãîñóäàðñòâåííîé (ïîëèòè÷åñêîé) âëàñòè è âëàñ-
òè ñîáñòâåííîñòè (ýêîíîìè÷åñêîé). Äèñòàíöèðîâàíèå
ýêîíîìè÷åñêîé âëàñòè îò ïîëèòè÷åñêîé ñòàëî â ñâîå
âðåìÿ âåëè÷àéøèì äîñòèæåíèåì íîâîãî áóðæóàçíîãî
ñòðîÿ,îñíîâàííîãî íà ïðèíöèïàõ êîíñòèòóöèîíàëèçìà. Â
ýòîé ñâÿçè ÷ðåçâû÷àéíî àêòóàëüíîé äëÿ ðàçðåøåíèÿ ñî-
îòâåòñòâóþùèõ ïðîòèâîðå÷èé ÿâëÿåòñÿ êîíñòèòóöèîííàÿ
ïî ñâîåé ïðèðîäå ïðîáëåìà ðàâíîóäàëåííîñòè ñîá-
ñòâåííîñòè è âëàñòè. Òîëüêî â óñëîâèÿõ, êîãäà ïîëèòè-

18 19

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ · 1(35)`07 Àêòóàëüíûå ïðîáëåìû êîíñòèòóöèîííîãî ïðàâîñóäèÿ

8 Ñì.: Àðóòþíÿí Ã. Óãðîçû êîðïîðàòèâíîé äåìîêðàòèè // Êîíñòèòóöèîííîå ïðà-
âîñóäèå. ¹3 (33), 2006. - Åðåâàí. - Ñ.41,42.

7 Ñì.: «Ëèøü áû íå áûëî áîãàòûõ». Íîâûå äàííûå î òîì,÷òî äóìàþò ðîññèÿíå
î ñîöèàëüíîé ñïðàâåäëèâîñòè è íåðàâåíñòâå // Èçâåñòèÿ. 2004,22 ÿíâàðÿ.



ðàòóðå êðóãà»,êîãäà þðèäèçàöèÿ ýêîíîìè÷åñêîé ñèñòåìû,
äîëæíàÿ îáåñïå÷èòü ñíÿòèå êîíôëèêòîâ â ñîîòâåòñòâóþ-
ùèõ ñôåðàõ æèçíè,ôàêòè÷åñêè ïðîÿâëÿåòñÿ íå â ïîâûøå-
íèè êà÷åñòâà ïðàâîâîãî ðåãóëèðîâàíèÿ, â êîòîðîì âîïëî-
ùàëèñü áû êîíñòèòóöèîííûå öåííîñòè è öåëè,íî ïîëó÷à-
åò ñóãóáî ïîçèòèâèñòñêîå (ôîðìàëüíî-þðèäè÷åñêîå), êî-
ëè÷åñòâåííîå âîïëîùåíèå âî âñåâîçðàñòàþùåì ñíåæíîì
êîìå íîðìàòèâíûõ ïðàâîâûõ àêòîâ, ÿêîáû «ðàáîòàþùèõ»
íà ðûíî÷íóþ ýêîíîìèêó. Ïðåîäîëåíèå äàííîãî ïðîòèâî-
ðå÷èÿ - çàäà÷à ÷ðåçâû÷àéíî ñëîæíàÿ, êîìïëåêñíàÿ. Â åå
îñíîâå ëåæàò ïðîöåññû ìîäåðíèçàöèè ýêîíîìè÷åñêîé
ñèñòåìû, óìíîæåííûå íà ïðàâîâóþ ðåôîðìó.

Â ïðîöåññå îñóùåñòâëåíèÿ ïðàâîâîé ðåôîðìû ýêîíî-
ìè÷åñêèå ïðåîáðàçîâàíèÿ äîëæíû ïîëó÷àòü àäåêâàòíîå
îòðàæåíèå â çàêîíîäàòåëüñòâå, ÷òî èìååò îáúåêòèâíûå
ïðåäïîñûëêè ñ òî÷êè çðåíèÿ ñàìèõ çàêîíîìåðíîñòåé
ñòàíîâëåíèÿ íîâîãî êîíñòèòóöèîííîãî ñòðîÿ, ðûíî÷íîé
ýêîíîìèêè,ãäå è ñâîáîäà,è ñîáñòâåííîñòü êàê ýëåìåíòû
ãðàæäàíñêîãî îáùåñòâà ñóùåñòâóþò è ïðîÿâëÿþò ñåáÿ â
íîðìàòèâíî-ïðàâîâîé ôîðìå. 

Ðåøàþùåå çíà÷åíèå èìååò ïðè ýòîì êîíñòèòóöèîí-
íîå ðåãóëèðîâàíèå îòíîøåíèé ñîáñòâåííîñòè. Þðèäè-
÷åñêîå ñîäåðæàíèå ñîáñòâåííîñòè ïðåäîïðåäåëÿåò âàæ-
íåéøèå õàðàêòåðèñòèêè èíñòèòóòîâ êîíñòèòóöèîííîãî
ñòðîÿ â èõ ýêîíîìè÷åñêîì è ñîöèàëüíîì ïðîÿâëåíèè.
Äàííûé ïîäõîä ïîçâîëÿåò ðàñêðûòü ãëóáèííûå îñíîâû
ýêîíîìè÷åñêèõ è ïîëèòè÷åñêèõ îòíîøåíèé âëàñòâîâàíèÿ
â îáùåñòâå, ðàâíî êàê è ïîêàçàòü ýêîíîìè÷åñêèå êîðíè
ñâîáîäû (ëèáî íåñâîáîäû),ïîëîæåíèÿ ëè÷íîñòè â ñèñòå-
ìå åå ðåàëüíûõ âçàèìîîòíîøåíèé ñ ïîëèòè÷åñêîé è ýêî-
íîìè÷åñêîé âëàñòüþ â îáùåñòâå è ãîñóäàðñòâå. 

Ïðè ýòîì ñâîåãî ðîäà ñâÿçóþùèì çâåíîì ìåæäó ïî-
ëèòè÷åñêîé âëàñòüþ è ýêîíîìè÷åñêîé ñâîáîäîé â óñëî-
âèÿõ ðûíêà ÿâëÿþòñÿ íàëîãè êàê êîíñòèòóöèîííûé èíñ-
òèòóò (ñò. 57; 75, ÷.3 Êîíñòèòóöèè ÐÔ), âîïëîùàþùèé â
ñåáå åäèíñòâî ôèíàíñîâî-ýêîíîìè÷åñêîãî è ïðàâîâîãî
ñîäåðæàíèÿ è ðàñêðûâàþùèé èñòîêè ýêîíîìè÷åñêîé îñ-
íîâû ôóíêöèîíèðîâàíèÿ âñåõ óðîâíåé ïóáëè÷íîé âëàñòè
è ðåàëèçàöèè ñâîáîäû ïðåäïðèíèìàòåëüñòâà. Ïîýòîìó

÷åñòâå íàèáîëåå ÿðêîãî ïðèìåðà çäåñü ìîæíî ïðèâåñòè
ñôîðìóëèðîâàííóþ â îäíîì èç íåäàâíî ïðèíÿòûõ ðåøå-
íèé ïðàâîâóþ ïîçèöèþ, ñîãëàñíî êîòîðîé íåäîïóñòèìî
ðàñïðîñòðàíåíèå äîãîâîðíûõ îòíîøåíèé (è î÷åâèäíî, â
áîëåå øèðîêîì ïëàíå,ðûíî÷íûõ îòíîøåíèé – Í.Á.) è ëå-
æàùèõ â èõ îñíîâå ïðèíöèïîâ íà òå îáëàñòè ñîöèàëüíîé
æèçíåäåÿòåëüíîñòè,êîòîðûå ñâÿçàíû ñ ðåàëèçàöèåé ãî-
ñóäàðñòâåííîé âëàñòè; ïîñêîëüêó îðãàíû ãîñóäàðñòâåí-
íîé âëàñòè è èõ äîëæíîñòíûå ëèöà îáåñïå÷èâàþò îñóùå-
ñòâëåíèå íàðîäîì ñâîåé âëàñòè,èõ äåÿòåëüíîñòü (êàê ñà-
ìà ïî ñåáå,òàê è åå ðåçóëüòàòû) íå ìîæåò áûòü ïðåäìå-
òîì ÷àñòíî-ïðàâîâîãî ðåãóëèðîâàíèÿ,òàê æå êàê è ðåàëè-
çàöèÿ ãðàæäàíñêèõ ïðàâ è îáÿçàííîñòåé íå ìîæåò ïðå-
äîïðåäåëÿòü êîíêðåòíûå ðåøåíèÿ è äåéñòâèÿ îðãàíîâ
ãîñóäàðñòâåííîé âëàñòè è äîëæíîñòíûõ ëèö9.

Ïðè ýòîì ñëåäóåò ïðèíèìàòü âî âíèìàíèå,÷òî ïîä÷è-
íåíèå ñîîòâåòñòâóþùèõ îòíîøåíèé êîíñòèòóöèîííûì
ïðèíöèïàì è íîðìàì,â òîì ÷èñëå ñâÿçàííûì ñ òðàíñãðà-
íè÷íîé è òðàíññóâåðåííîé àêòèâíîñòüþ îáùåïðèçíàí-
íûõ ïðèíöèïîâ è íîðì ìåæäóíàðîäíîãî ïðàâà,ìåæäóíà-
ðîäíûõ ïðàâîâûõ ñòàíäàðòîâ íîðìèðîâàíèÿ îòíîøåíèé
ðûíî÷íîãî õîçÿéñòâîâàíèÿ, äîëæíî îñíîâûâàòüñÿ òàêæå
íà ó÷åòå çàêîíîìåðíîñòåé íàöèîíàëüíîãî ðàçâèòèÿ âçà-
èìîîòíîøåíèé âëàñòè è ñîáñòâåííîñòè. Èãíîðèðîâàíèå
äàííûõ îñîáåííîñòåé, ïðåíåáðåæèòåëüíîå îòíîøåíèå ê
èñòîðè÷åñêè ïðèñóùèì íàøåé ñòðàíå ôîðìàì îðãàíèçà-
öèè ïðîèçâîäñòâà è ìîäåðíèçàöèè ýêîíîìè÷åñêè ñîçäà-
åò ðåàëüíóþ óãðîçó ðåöèäèâà êðèçèñíûõ ÿâëåíèé â ðàç-
âèòèè ïîëèòè÷åñêîé è ýêîíîìè÷åñêîé ñèñòåì. 

Â ñîâðåìåííûõ æå óñëîâèÿõ ïîèñêà íàèáîëåå ýôôåê-
òèâíûõ ïóòåé ñîöèàëüíî-ýêîíîìè÷åñêîé ìîäåðíèçàöèè
îáùåñòâà,âîçìîæíî,ãëàâíûì ÿâëÿåòñÿ ïîèñê íîâûõ öåí-
íîñòíûõ êðèòåðèåâ ðåãóëèðîâàíèÿ ñîöèàëüíî-ýêîíîìè-
÷åñêèõ îòíîøåíèé. Áåç ðåøåíèÿ ýòîé ïðîáëåìû ìû ìî-
æåì â î÷åðåäíîé ðàç îêàçàòüñÿ â çàêîíîäàòåëüíîé «êâàä-
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9 Ñì.: Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà ÐÔ îò 23 ÿíâàðÿ 2007 ãîäà ¹1Ï
ïî äåëó î ïðîâåðêå êîíñòèòóöèîííîñòè ïîëîæåíèé ïóíêòà 1 ñòàòüè 779 è ïóíê-
òà 1 ñòàòüè 781 Ãðàæäàíñêîãî êîäåêñà Ðîññèéñêîé Ôåäåðàöèè â ñâÿçè ñ æà-
ëîáàìè îáùåñòâà ñ îãðàíè÷åííîé îòâåòñòâåííîñòüþ «Àãåíòñòâî êîðïîðàòèâ-
íîé áåçîïàñíîñòè» è ãðàæäàíèíà Â.Â.Ìàêååâà // ÑÇ ÐÔ. 2007. ¹6. - Ñò.828.



îòâåòñòâóþùóþ ñôåðó îòíîøåíèé; â îñíîâå ýòèõ îãðàíè-
÷èòåëåé ëåæàò ïðåæäå âñåãî ïîêàçàòåëè îõâàòà ýêîíî-
ìè÷åñêèõ îòíîøåíèé ïðåäìåòîì êîíñòèòóöèîííîãî ðåãó-
ëèðîâàíèÿ è,ñîîòâåòñòâåííî,âêëþ÷åííîñòü ýòèõ îòíîøå-
íèé â ïðåäìåò êîíñòèòóöèîííîãî ïðàâà.

4 .  Ý ê î í î ì è ÷ å ñ ê è å  â î ç ì î æ í î ñ ò è  ã î ñ ó ä à ð ñ ò â à   â  è õ
ê î í ñ ò è ò ó ö è î í í î é  î ö å í ê å  ê à ê  î á ú å ê ò è â í û é  ï ð å ä å ë
â ì å ø à ò å ë ü ñ ò â à  Ê î í ñ ò è ò ó ö è î í í î ã î  Ñ ó ä à  â  ñ î ö è à ë ü-
í ó þ  ñ ô å ð ó .  

Âîïðîñ îá ýêîíîìè÷åñêèõ âîçìîæíîñòÿõ ãîñóäàðñòâà
êàê îáúåêòèâíîì ïðåäåëå ñóäåáíîé çàùèòû ñîöèàëüíûõ
ïðàâ ÿâëÿåòñÿ îäíèì èç íàèáîëåå ñëîæíûõ â êîíñòèòóöè-
îííîé ïðîáëåìàòèêå. Ðå÷ü èäåò î òîì,â êàêîé ìåðå è êà-
êèì îáðàçîì Êîíñòèòóöèîííûé Ñóä ÐÔ äîëæåí ó÷èòûâàòü
ïðè ðàçðåøåíèè êîíêðåòíûõ äåë î êîíñòèòóöèîííîñòè
íîðì ñîöèàëüíîãî çàêîíîäàòåëüñòâà (ñ ÷åì,ïîæàëóé,â íà-
èáîëüøåé ñòåïåíè ñâÿçàíû ñîâðåìåííûå ñîöèàëüíûå
ïðîòèâîðå÷èÿ) ìàòåðèàëüíî-ôèíàíñîâûå âîçìîæíîñòè
ãîñóäàðñòâà? Äîïóñòèìà ëè êâàëèôèêàöèÿ ìàòåðèàëüíî-
ôèíàíñîâûõ âîçìîæíîñòåé ãîñóäàðñòâà â êà÷åñòâå íåêîé
ìåðû îáÿçàííîñòåé ãîñóäàðñòâà ïåðåä ñâîèìè ãðàæäàíà-
ìè ïî îáåñïå÷åíèþ ñîöèàëüíûõ ïðàâ? Íåìàëîâàæíûì ÿâ-
ëÿåòñÿ è àñïåêò èñïîëíåíèÿ ðåøåíèé Êîíñòèòóöèîííîãî
Ñóäà ïî ñîöèàëüíûì âîïðîñàì,èìåÿ â âèäó,÷òî â îñíîâå
ðåàëèçàöèè èìåþùèõ îáùåîáÿçàòåëüíîå çíà÷åíèå ñîîò-
âåòñòâóþùèõ ñóäåáíûõ àêòîâ ëåæàò íå òîëüêî ïðàâîâûå,
íî ïðåæäå âñåãî ôèíàíñîâî-ýêîíîìè÷åñêèå ôàêòîðû. 

Âñå ýòî òåì áîëåå âàæíî ó÷èòûâàòü,èìåÿ â âèäó, ÷òî
Êîíñòèòóöèÿ ÐÔ,çàêðåïëÿÿ èíñòèòóòû ñîöèàëüíîé çàùè-
òû è ñîöèàëüíûå ïðàâà ãðàæäàí,ñîäåðæèò ëèøü îáùèå,
ïðèíöèïèàëüíûå óñòàíîâêè â äàííîé ñôåðå, íå ïðåäóñ-
ìàòðèâàÿ êîíêðåòíûõ ðàçìåðîâ çàðàáîòíîé ïëàòû,ïîñî-
áèé è äðóãèõ âûïëàò,âûòåêàþùèõ,â ÷àñòíîñòè,èç êîíñòè-
òóöèîííîãî ïðàâà íà ñîöèàëüíîå îáåñïå÷åíèå, ïîðÿäêà
èõ èñ÷èñëåíèÿ è èíäåêñàöèè. Ðåøåíèå ýòèõ âîïðîñîâ –
êàê ýòî âûòåêàåò èç âçàèìîñâÿçàííûõ ïîëîæåíèé ñòàòåé
39 (÷. 2),71 (ïóíêòû «â»,«å»),72 (ïóíêòû «á»,«æ» ÷. 1) è 76
(÷. 1 è 2) Êîíñòèòóöèè è ïðàâîâûõ ïîçèöèé Êîíñòèòóöè-

ñîöèàëüíàÿ îòâåòñòâåííîñòü áèçíåñà â óñëîâèÿõ ðûíî÷-
íîé ýêîíîìèêè ïðîÿâëÿåòñÿ,ïðåæäå âñåãî,â ñôåðå íàëî-
ãîâûõ îòíîøåíèé,à îñíîâàííàÿ íà ýòîì ñîöèàëüíî îðè-
åíòèðîâàííàÿ êîíñòèòóöèîííàÿ ýêîíîìèêà òðåáóåò íå
î÷åðåäíîãî ïåðåäåëà ñîáñòâåííîñòè, à ñòðîãîãî èñïîë-
íåíèÿ êîíñòèòóöèîííîé îáÿçàííîñòè ïëàòèòü çàêîííî óñ-
òàíîâëåííûå íàëîãè è ñáîðû. 

Äëÿ àíàëèçà æå ðîëè Êîíñòèòóöèîííîãî Ñóäà ÐÔ â çà-
ùèòå, ðåàëèçàöèè è ðàçâèòèè êîíñòèòóöèîííûõ îñíîâ
ýêîíîìè÷åñêèõ îòíîøåíèé âàæíîå ìåòîäîëîãè÷åñêîå
çíà÷åíèå èìååò óÿñíåíèå ãëóáèííûõ ìíîãîóðîâíåâûõ
âçàèìîñâÿçåé ìåæäó îáùåñòâåííûìè îòíîøåíèÿìè ïî
ïîâîäó îðãàíèçàöèè ïðîöåññîâ ïðîèçâîäñòâà è ðàñïðå-
äåëåíèÿ ñîöèàëüíûõ áëàã â èõ ïðàâîâîì, â òîì ÷èñëå
êîíñòèòóöèîííîì, îôîðìëåíèè,ñ îäíîé ñòîðîíû, è êîíñ-
òèòóöèîííûì ïðàâîñóäèåì êàê âàæíåéøèì îðãàíèçàöè-
îííî-ïðàâîâûì ìåõàíèçìîì ïîääåðæàíèÿ áàëàíñà èíòå-
ðåñîâ, ñîîòâåòñòâèÿ íîðìîòâîð÷åñêîé è ïðàâîïðèìåíè-
òåëüíîé ïðàêòèêè â ñîöèàëüíîé è ýêîíîìè÷åñêîé ñôåðàõ
êîíñòèòóöèîííûì ïðèíöèïàì è âûñøèì ïðàâîâûì öåí-
íîñòÿì íàøåãî îáùåñòâà è ãîñóäàðñòâà - ñ äðóãîé.

Êîíñòèòóöèîííûé Ñóä ÐÔ â ñèëó ñâîèõ êîìïåòåíöèîí-
íûõ îñîáåííîñòåé ðàçðåøàåò èñêëþ÷èòåëüíî âîïðîñû
ïðàâà,÷òî ïðåäïîëàãàåò óñòàíîâëåíèå ïðè ïðèíÿòèè òî-
ãî èëè èíîãî îáðàùåíèÿ ê ðàññìîòðåíèþ íàëè÷èÿ êîíñ-
òèòóöèîííûõ îñíîâàíèé äëÿ ðåøåíèÿ ñîîòâåòñòâóþùåãî
âîïðîñà,à èìåííî,èìååò ëè ïîñòàâëåííàÿ ïåðåä Êîíñòè-
òóöèîííûì Ñóäîì ÐÔ ïðîáëåìà êîíñòèòóöèîííî-ïðàâî-
âîé óðîâåíü èçìåðåíèÿ. Â êîíå÷íîì æå ñ÷åòå ýòî îçíà-
÷àåò, ÷òî Êîíñòèòóöèîííûé Ñóä ÐÔ â ðàìêàõ ïðîâåðêè
äîïóñòèìîñòè îáðàùåíèÿ äîëæåí âûÿñíèòü,îõâàòûâàþò-
ñÿ ëè (â òîé èëè èíîé ìåðå) óðåãóëèðîâàííûå îñïàðèâà-
åìîé íîðìîé îáùåñòâåííûå îòíîøåíèÿ ïðåäìåòîì ðå-
ãóëèðîâàíèÿ Êîíñòèòóöèè. Îòñþäà ÿñíî,÷òî âûòåêàþùèå
èç ïðàâîâîé ïðèðîäû ñóäåáíûõ àêòîâ Êîíñòèòóöèîííîãî
Ñóäà ÐÔ íîðìàòèâíûå ïàðàìåòðû âîçäåéñòâèÿ êîíñòè-
òóöèîííîãî ïðàâîñóäèÿ íà ñîöèàëüíî-ýêîíîìè÷åñêîå
ðàçâèòèå îáùåñòâà èìåþò â ñâîåé îñíîâå îáúåêòèâíûå
îãðàíè÷èòåëè ñóäåáíî-êîíñòèòóöèîííîãî âëèÿíèÿ íà ñî-
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ìó íå ìîæåò â êà÷åñòâå lex posterior (ïîñëåäóþùåãî çà-
êîíà) èçìåíÿòü ïîëîæåíèÿ äðóãèõ ôåäåðàëüíûõ çàêîíîâ,
çàòðàãèâàþùèõ ðàñõîäû Ðîññèéñêîé Ôåäåðàöèè, è òåì
áîëåå – ëèøàòü èõ þðèäè÷åñêîé ñèëû11. 

Â òî æå âðåìÿ,îñóùåñòâëÿÿ ñîöèàëüíóþ ôóíêöèþ,ãî-
ñóäàðñòâî âî âñÿêîì ñëó÷àå íå òîëüêî âïðàâå,íî è îáÿ-
çàíî ïðåäóñìîòðåòü íåêèå ìèíèìàëüíûå ñòàíäàðòû ñî-
öèàëüíîé çàùèòû, ñîîòíåñåííûå ñ îáúåêòèâíûìè ïîêà-
çàòåëÿìè,õàðàêòåðèçóþùèìè ïîòðåáíîñòè ãðàæäàíèíà â
ïîëüçîâàíèè ìèíèìàëüíûì íàáîðîì ñîöèàëüíûõ áëàã.
Ñîîòâåòñòâóþùèå ñòàíäàðòû, îáëàäàÿ êîìïëåêñíîé ñî-
öèàëüíî-ýêîíîìè÷åñêîé è ïðàâîâîé ïðèðîäîé, âûïîëíÿ-
þò äâîéñòâåííóþ ôóíêöèþ. Îíè ïðåäñòàâëÿþò ñîáîé
þðèäè÷åñêóþ ôîðìó îïîñðåäîâàíèÿ, ñ îäíîé ñòîðîíû,
ýêîíîìè÷åñêèõ âîçìîæíîñòåé ãîñóäàðñòâà â îáåñïå÷å-
íèè ñîöèàëüíûõ ïðàâ ãðàæäàí,à ñ äðóãîé - ìåðó ïðèçíà-
âàåìûõ ãîñóäàðñòâîì ñîöèàëüíî-ýêîíîìè÷åñêèõ ïîòðåá-
íîñòåé ãðàæäàíèíà, íåóäîâëåòâîðåíèå êîòîðûõ ñòàâèò
ïîä ñîìíåíèå ÷åëîâå÷åñêîå äîñòîèíñòâî, âîçìîæíîñòü
ðåàëèçàöèè âñåõ èíûõ êîíñòèòóöèîííûõ ïðàâ è ñâîáîä,
÷òî âåäåò ïî ñóùåñòâó ê îòðèöàíèþ êîíñòèòóöèîííîãî
ñòàòóñà ëè÷íîñòè. 

Â ýòîé ñâÿçè ðîëü Êîíñòèòóöèîííîãî Ñóäà ÐÔ êàê îä-
íîãî èç èíñòèòóòîâ ñîöèàëüíîé çàùèòû ãðàæäàí ñîñòîèò
â òîì, ÷òîáû ãàðàíòèðîâàòü ïðàâîâîå ñîãëàñîâàíèå è
ðàçãðàíè÷åíèå ñîöèàëüíî-ïîëèòè÷åñêèõ èíòåðåñîâ,ôîð-
ìèðîâàòü ðàçóìíûé ïðàâîâîé áàëàíñ ìåæäó ñîöèàëüíîé
çàùèùåííîñòüþ è ëè÷íîé ñâîáîäîé,ïîääåðæêîé íóæäà-
þùèõñÿ è ýêîíîìè÷åñêîé ýôôåêòèâíîñòüþ,îáåñïå÷åíè-
åì ñîöèàëüíîãî ìèðà è ñîçäàíèåì óñëîâèé äëÿ äèíà-
ìè÷íîãî ðàçâèòèÿ. Êîíñòèòóöèîííûé Ñóä ÐÔ îãðàíè÷åí â
ñâîèõ âîçìîæíîñòÿõ ïî ðåøåíèþ ñîîòâåòñòâóþùèõ çà-
äà÷: îí èíòåðïðåòèðóåò Êîíñòèòóöèþ ÐÔ, íàïîëíÿåò
êîíñòèòóöèîííûì ñìûñëîì ïðîâåðÿåìûå íîðìàòèâíûå
àêòû, íî íå ìîæåò óñòàíàâëèâàòü êîíêðåòíûå ðàçìåðû
ïåíñèé,ïîñîáèé,âèäû ëüãîò è ò.ä.,ïîñêîëüêó ýòî îçíà÷à-
ëî áû îöåíêó öåëåñîîáðàçíîñòè è ýêîíîìè÷åñêîé îáîñ-

îííîãî Ñóäà ÐÔ - îòíîñèòñÿ ê ïðåðîãàòèâàì ôåäåðàëü-
íîãî çàêîíîäàòåëÿ,îáëàäàþùåãî ïðè ýòîì âåñüìà øèðî-
êîé ñòåïåíüþ óñìîòðåíèÿ. 

Â òî æå âðåìÿ ýòî íè â êîåé ìåðå íå ïðåäïîëàãàåò îñ-
âîáîæäåíèå ãîñóäàðñòâà îò êîíñòèòóöèîííîé îáÿçàííîñ-
òè ïî îáåñïå÷åíèþ ñîöèàëüíîé çàùèòû ãðàæäàí,à,íàï-
ðîòèâ, îáóñëàâëèâàåò âûðàáîòêó îïòèìàëüíûõ ìåõàíèç-
ìîâ óðåãóëèðîâàíèÿ îòíîøåíèé â ýòîé ñôåðå, îñíîâàí-
íûõ íà áàëàíñå ìåæäó ñîöèàëüíûìè ïîòðåáíîñòÿìè íà-
ñåëåíèÿ è ýêîíîìè÷åñêèìè âîçìîæíîñòÿìè ãîñóäàðñòâà
íà êîíêðåòíîì ýòàïå åãî ðàçâèòèÿ. 

Â ñâÿçè ñ ýòèì ïðèíöèïèàëüíî âàæíîé ÿâëÿåòñÿ ïîçè-
öèÿ Åâðîïåéñêîãî ñóäà ïî ïðàâàì ÷åëîâåêà, êîòîðóþ â
ïîëíîé ìåðå âîñïðèíÿë Êîíñòèòóöèîííûé Ñóä Ðîññèè,î
òîì,÷òî «íå ÿâëÿåòñÿ äîïóñòèìûì äëÿ âëàñòè êàêîãî-ëèáî
Ãîñóäàðñòâà ññûëàòüñÿ íà íåäîñòàòîê äåíåæíûõ ñðåäñòâ
êàê ïðè÷èíó íåâûïëàòû äîëãà ïî ñóäåáíîìó ðåøåíèþ»10.

Äëÿ êîíñòèòóöèîííîé îöåíêè ýêîíîìè÷åñêèõ âîçìîæ-
íîñòåé ãîñóäàðñòâà âàæíî òàêæå ïîíèìàíèå íåäîïóñòè-
ìîñòè îòìåíû èëè «çàìîðàæèâàíèÿ» áþäæåòíîãî ôèíàí-
ñèðîâàíèÿ ñîöèàëüíûõ îáÿçàòåëüñòâ ãîñóäàðñòâà. Ñèòóà-
öèÿ, êîãäà ñóùåñòâîâàëà ìíîãîëåòíÿÿ ïðàêòèêà áþäæåò-
íîãî áëîêèðîâàíèÿ ñîöèàëüíûõ ïðàâ ñ ïîìîùüþ çàêîíîâ
î ãîñóäàðñòâåííîì áþäæåòå íà î÷åðåäíîé ãîä,ïîäðûâà-
ëà ñàìè îñíîâû ñîöèàëüíîé ãîñóäàðñòâåííîñòè. Åé áûëà
äàíà ïðèíöèïèàëüíàÿ îöåíêà â Ïîñòàíîâëåíèè Êîíñòèòó-
öèîííîãî Ñóäà ÐÔ îò 23 àïðåëÿ 2004 ãîäà ïî äåëó î ïðî-
âåðêå êîíñòèòóöèîííîñòè îòäåëüíûõ ïîëîæåíèé ôåäå-
ðàëüíûõ çàêîíîâ «Î ôåäåðàëüíîì áþäæåòå íà 2002 ãîä»,
«Î ôåäåðàëüíîì áþäæåòå íà 2003 ãîä»,«Î ôåäåðàëüíîì
áþäæåòå íà 2004 ãîä» è ïðèëîæåíèé ê íèì â ñâÿçè ñ çàï-
ðîñàìè ãðóïïû ÷ëåíîâ Ñîâåòà Ôåäåðàöèè è æàëîáîé
ãðàæäàíèíà À.Â. Æìàêîâñêîãî, ãäå áûëî ñêàçàíî: Ôåäå-
ðàëüíûé çàêîí î ôåäåðàëüíîì áþäæåòå ñîçäàåò íàäëå-
æàùèå ôèíàíñîâûå óñëîâèÿ äëÿ ðåàëèçàöèè íîðì, çàê-
ðåïëåííûõ â èíûõ ôåäåðàëüíûõ çàêîíàõ; êàê òàêîâîé îí
íå ïîðîæäàåò è íå îòìåíÿåò ïðàâ è îáÿçàòåëüñòâ è ïîòî-
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10 Ðåøåíèå Åâðîïåéñêîãî ñóäà ïî ïðàâàì ÷åëîâåêà îò 7 ìàÿ 2002 ãîäà «Äåëî
Áóðäîâ ïðîòèâ Ðîññèè» // Ðîññèéñêàÿ ãàçåòà. 2002,4 èþëÿ.

10 Ðåøåíèå Åâðîïåéñêîãî ñóäà ïî ïðàâàì ÷åëîâåêà îò 7 ìàÿ 2002 ãîäà «Äåëî
Áóðäîâ ïðîòèâ Ðîññèè» // Ðîññèéñêàÿ ãàçåòà. 2002, 4 èþëÿ.



5 .  Ð à â å í ñ ò â î  è  ñ ï ð à â å ä ë è â î ñ ò ü  ê à ê  ê î í ñ ò è ò ó ö è-
î í í û å  ê ð è ò å ð è è  ð à ç ð å ø å í è ÿ  ñ î ö è à ë ü í û õ  ï ð î ò è â î-
ð å ÷ è é  ñ î â ð å ì å í í î ã î  î á ù å ñ ò â à .

Çàêðåïëÿÿ èíñòðóìåíòàëüíûé íàáîð ñðåäñòâ ðàçðåøå-
íèÿ ñîöèàëüíûõ ïðîòèâîðå÷èé,Êîíñòèòóöèÿ îäíîâðåìåííî
âûñòóïàåò è àêñèîëîãè÷åñêîé îñíîâîé ñíÿòèÿ ñîöèàëüíûõ
ïðîòèâîðå÷èé, ÷òî â ïðàêòèêî-ïðèêëàäíîé äåÿòåëüíîñòè
îðãàíîâ ïóáëè÷íîé âëàñòè îòðàæàåòñÿ ïîñðåäñòâîì
äåéñòâèÿ âûòåêàþùèõ èç Îñíîâíîãî çàêîíà êðèòåðèåâ
êîíñòèòóöèîííîñòè ïðèíèìàåìûõ èìè ðåøåíèé. Îñîáîå
ìåñòî â ñèñòåìå êîíñòèòóöèîííûõ êðèòåðèé ðàçðåøåíèÿ
ñîöèàëüíûõ ïðîòèâîðå÷èé ïðèíàäëåæèò òðåáîâàíèÿì ðà-
âåíñòâà è ñïðàâåäëèâîñòè. Òàê, â ÷àñòíîñòè, ïî ñìûñëó
Êîíñòèòóöèè ÐÔ,òðåáîâàíèå ðàâåíñòâà èìååò ìíîãîïëà-
íîâîå,óíèâåðñàëüíîå ñîäåðæàíèå,êîòîðîå èìååò ðàçëè÷-
íûå íîðìàòèâíî-ïðàâîâûå ôîðìû ñâîåãî ïðîÿâëåíèÿ: îíî
âûñòóïàåò è êàê èíñòèòóò ïðàâîâîãî ïîëîæåíèÿ ÷åëîâåêà è
ãðàæäàíèíà, è êàê ïðèíöèï ïðàâîâîãî ãîñóäàðñòâà,è îäíà
èç îñíîâ Ðîññèéñêîãî ôåäåðàëèçìà,è,áîëåå òîãî,êàê íå-
êàÿ ïîëèòèêî-ïðàâîâàÿ îñíîâà ãðàæäàíñêîãî îáùåñòâà,
îñîáàÿ ôîðìà (ðåæèì) äîñòèæåíèÿ þðèäè÷åñêîãî ðàâíî-
âåñèÿ íà îñíîâå äîñòèæåíèÿ áàëàíñà èíòåðåñîâ ëþäåé è
ãðóïï íàñåëåíèÿ,ïîëèòè÷åñêîé ýëèòû è áèçíåñà è ò.ä. 

Íà óðîâíå òðåáîâàíèé ðàâåíñòâà è ñïðàâåäëèâîñòè
îñîáåííî âàæíûì ÿâëÿåòñÿ ïîèñê áàëàíñà èíòåðåñîâ è
íåñîâïàäàþùèõ, à ïîðîé,è ïðîòèâîñòîÿùèõ öåííîñòåé.
Ðåøåíèå ýòèõ ïðîáëåì - çàäà÷à êîíñòèòóöèîííîãî ïðàâî-
ñóäèÿ. Èìåííî ïîýòîìó â öåëîì ðÿäå ðåøåíèé Êîíñòèòó-
öèîííîãî Ñóäà ÐÔ ïðèìåíèòåëüíî ê ïðèíöèïàì ðàâåí-
ñòâà è ñïðàâåäëèâîñòè èìåþòñÿ ïîëîæåíèÿ è âûâîäû,
èìåþùèå çíà÷åíèå ïðèíöèïèàëüíî âàæíîé ðàöèîíàëü-
íîé þðèäè÷åñêîé àðãóìåíòàöèè ñ òî÷êè çðåíèÿ îáîñíî-
âàíèÿ ïðàâîìåðíîãî ðåøåíèÿ êîíôëèêòíûõ (ïðîòèâîðå-
÷èâûõ) ñîöèàëüíûõ ñèòóàöèé.

Â îäíîì èç ñâîèõ ïîñòàíîâëåíèé Êîíñòèòóöèîííûé
Ñóä ÐÔ ñäåëàë âûâîä î òîì,÷òî ðàâåíñòâî äîëæíî áûòü
íå òîëüêî ôîðìàëüíûì,íî è ôàêòè÷åñêèì14. Ïðè ýòîì ðà-

íîâàííîñòè ðåøåíèé çàêîíîäàòåëÿ, ÷òî íå îòíîñèòñÿ ê
ïîëíîìî÷èÿì Êîíñòèòóöèîííîãî Ñóäà.

Âàæíûì àñïåêòîì êîíñòèòóöèîííî-ïðàâîâîãî çíà÷å-
íèÿ ýêîíîìè÷åñêèõ âîçìîæíîñòåé ãîñóäàðñòâà ÿâëÿåòñÿ
âîïðîñ î äîïóñòèìîñòè èñïîëüçîâàíèÿ èõ îöåíîê ïðè
ðàçðåøåíèè äåë î êîíñòèòóöèîííîñòè ïîëîæåíèé çàêî-
íîâ,êàñàþùèõñÿ ñîöèàëüíîãî îáåñïå÷åíèÿ. Íà ýòîò ñ÷åò
Êîíñòèòóöèîííûé Ñóä ÐÔ âûðàáîòàë ïðåäåëüíî ÷åòêèé
ïîäõîä, çàêëþ÷àþùèéñÿ â òîì,÷òî îöåíêà öåëåñîîáðàç-
íîñòè è ýêîíîìè÷åñêîé îáîñíîâàííîñòè ðåøåíèé çàêî-
íîäàòåëÿ ïî ñìûñëó ÔÊÇ «Î Êîíñòèòóöèîííîì Ñóäå ÐÔ»
íå îòíîñèòñÿ ê åãî ïîëíîìî÷èÿì12.

Íî êàê áûòü,åñëè ïðèíöèï ýêîíîìè÷åñêîé îáîñíîâàí-
íîñòè ïîëó÷àåò ïðàâîâîå çàêðåïëåíèå è ïðèîáðåòàåò íå
òîëüêî ýêîíîìè÷åñêîå,íî è ïðàâîâîå ñîäåðæàíèå? Ïðè-
ìåðîì ÿâëÿåòñÿ çàêðåïëåííûé â ñò.3 (÷.3) Íàëîãîâîãî
êîäåêñà ÐÔ ïðèíöèï ýêîíîìè÷åñêîé îáîñíîâàííîñòè íà-
ëîãîâ. Ñëåäóåò ñîãëàñèòüñÿ, ÷òî â äàííîì ñëó÷àå ñëåäó-
åò ðàçëè÷àòü,ñ îäíîé ñòîðîíû,âîïðîñ îá ýêîíîìè÷åñêîé
öåëåñîîáðàçíîñòè óñòàíîâëåíèÿ òîãî èëè èíîãî íàëîãà,
÷òî íå âõîäèò â êîìïåòåíöèþ Êîíñòèòóöèîííîãî Ñóäà. Ñ
äðóãîé ñòîðîíû, îöåíêà ýêîíîìè÷åñêîé îáîñíîâàííîñòè
ýëåìåíòîâ íàëîãà äîëæíà áûòü ïðåäìåòîì êîíñòèòóöè-
îííîãî ñóäåáíîãî êîíòðîëÿ â ñèëó íîðìàòèâíîãî çàêðåï-
ëåíèÿ ïðèíöèïà ýêîíîìè÷åñêîé îáîñíîâàííîñòè, åãî
ñèñòåìíûõ âçàèìîñâÿçåé ñ èíûìè ïðèíöèïàìè íàëîãî-
âîãî çàêîíîäàòåëüñòâà, íåïîñðåäñòâåííî ðàçâèâàþùèìè
íà îòðàñëåâîì óðîâíå êîíñòèòóöèîííûå íà÷àëà13. 
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14 Ñì.: Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà ÐÔ îò 24 ôåâðàëÿ 1998 ãîäà 
- ¹7Ï // ÑÇ ÐÔ. 1998. ¹10. - Ñò.1242.

12 Ñì., íàïð.:, Îïðåäåëåíèÿ Êîíñòèòóöèîííîãî Ñóäà ÐÔ: îò 7 ôåâðàëÿ 2002 ã.
¹37Î ïî æàëîáå ãðàæäàíèíà Êðèâèõèíà Ñ.Â. íà íàðóøåíèå åãî êîíñòèòóöè-
îííûõ ïðàâ ïîëîæåíèÿìè àáçàöà òðåòüåãî ñò. 143 è ï. 2 ñò. 145 ÍÊ ÐÔ // ÑÇ
ÐÔ. 2002. - ¹20. - Ñò.1913; îò 5 íîÿáðÿ 2003 ã. ¹403Î ïî çàïðîñó Ïðàâè-
òåëüñòâà Ìîñêâû î ïðîâåðêå êîíñòèòóöèîííîñòè ïóíêòîâ 2 è 3 ñò. 2 Ôåäå-
ðàëüíîãî çàêîíà «Î ââåäåíèè â äåéñòâèå Çåìåëüíîãî êîäåêñà Ðîññèéñêîé
Ôåäåðàöèè», ïóíêòà 3 ñòàòüè 11 è ïóíêòà 7 ñòàòüè 28 Ôåäåðàëüíîãî çàêîíà
«Î ïðèâàòèçàöèè ãîñóäàðñòâåííîãî è ìóíèöèïàëüíîãî èìóùåñòâà» // ÂÊÑ
ÐÔ. 2004. - ¹1; îò 22 ÿíâàðÿ 2004 ãîäà ¹12Î îá îòêàçå â ïðèíÿòèè ê ðàñ-
ñìîòðåíèþ æàëîáû ãðàæäàí Àâäþøêèíà Â. Í.,Àíäðååâîé Í.Â. è ×åñàëèíîé Í.
Ä. íà íàðóøåíèå èõ êîíñòèòóöèîííûõ ïðàâ ïîëîæåíèÿìè ñòàòüè 1 Ôåäåðàëü-
íîãî çàêîíà «Î ïðîæèòî÷íîì ìèíèìóìå â Ðîññèéñêîé Ôåäåðàöèè» è ñò. 1 Ôå-
äåðàëüíîãî çàêîíà «Î ïîòðåáèòåëüñêîé êîðçèíå â öåëîì ïî Ðîññèéñêîé Ôå-
äåðàöèè» // Àðõèâ ÊÑ ÐÔ. 2004.

13 Ñì.: Êðîõèíà Þ.À. Ïðèíöèï ýêîíîìè÷åñêîé îáîñíîâàííîñòè íàëîãà â ïðàâî-
âûõ ïîçèöèÿõ Êîíñòèòóöèîííîãî Ñóäà ÐÔ // Íàëîãîâîå ïðàâî â ðåøåíèÿõ
Êîíñòèòóöèîííîãî Ñóäà Ðîññèéñêîé Ôåäåðàöèè 2003 ãîäà. Ïî ìàòåðèàëàì
Ìåæäóíàðîäíîé íàó÷íî-ïðàêòè÷åñêîé êîíôåðåíöèè. Ìîñêâà, 23-24 àïðåëÿ
2004 ãîäà. - Ì.,2004. - Ñ. 32-35.



ñÿ êàê íàðóøàþùèå êîíñòèòóöèîííûå ïðàâà ãðàæäàí19.
Íîðìà,ñîäåðæàùàÿ äîïîëíèòåëüíóþ ãàðàíòèþ,òàêæå íå
ìîæåò ðàññìàòðèâàòüñÿ êàê íàðóøàþùàÿ ïðàâà ÷åëîâå-
êà20. Íàïðèìåð, óñòàíîâëåíèå òðàíñïîðòíûõ ëüãîò äëÿ
ëèö, êîòîðûå â ñèëó ñïåöèôèêè ñâîåé äåÿòåëüíîñòè
ïîëüçóþòñÿ îáùåñòâåííûì òðàíñïîðòîì â ñëóæåáíûõ
öåëÿõ,íîñèò êîìïåíñàöèîííûé õàðàêòåð è ïîòîìó íå ìî-
æåò ðàññìàòðèâàòüñÿ êàê íàðóøåíèå ñòàòüè 19 Êîíñòèòó-
öèè ÐÔ21. È,ñ äðóãîé ñòîðîíû, óòðàòà,îòìåíà ëüãîò íå îç-
íà÷àåò îòìåíû èëè óìàëåíèÿ êîíñòèòóöèîííûõ ïðàâ,ïîñ-
êîëüêó äàííûé ñòàòóñ îáåñïå÷èâàë ëèøü ëüãîòíûé ïîðÿ-
äîê ðåàëèçàöèè ïðàâ22. 

Òàêèì îáðàçîì, Êîíñòèòóöèîííûé Ñóä ÐÔ ÿâëÿåòñÿ
âàæíûì ôàêòîðîì ñîâåðøåíñòâîâàíèÿ, ïðåæäå âñåãî ñ
òî÷êè çðåíèÿ êîíñòèòóöèîíàëèçàöèè, ðûíî÷íîãî è ñîöè-
àëüíîãî çàêîíîäàòåëüñòâà è, ñòàëî áûòü,ôàêòîðîì ðàç-
ðåøåíèÿ ñîöèàëüíî-ýêîíîìè÷åñêèõ ïðîòèâîðå÷èé ñîâ-
ðåìåííîãî ðàçâèòèÿ îáùåñòâà. Ðåøåíèå êîìïëåêñà âîç-
íèêàþùèõ â ñâÿçè ñ ýòèì ïðîáëåì ñâÿçàíî, â êîíå÷íîì
ñ÷åòå,ñ ôîðìèðîâàíèåì â ÐÔ ñîöèàëüíî îðèåíòèðîâàí-
íîé êîíñòèòóöèîííîé ýêîíîìèêè è ïðàâîâîãî ãîñóäàð-
ñòâà, îñíîâàííûõ íà îñíîâîïîëàãàþùèõ ïðèíöèïàõ è
öåííîñòÿõ ñîâðåìåííîãî ðîññèéñêîãî êîíñòèòóöèîíà-
ëèçìà. 

âåíñòâî ïåðåä çàêîíîì è ñóäîì íå èñêëþ÷àåò ôàêòè÷åñ-
êèõ ðàçëè÷èé è íåîáõîäèìîñòè èõ ó÷åòà çàêîíîäàòåëåì15.
Îäíîâðåìåííî íåëüçÿ ðàññìàòðèâàòü êàê íàðóøåíèå
êîíñòèòóöèîííîãî ïðèíöèïà ðàâåíñòâà ãðàæäàí ïåðåä
çàêîíîì ñèòóàöèþ,êîãäà áîëüøèíñòâî ãðàæäàí,â ñðàâíå-
íèè ñ ìåíüøèíñòâîì, èìåþùèì îáùåñòâåííî çíà÷èìûå
çàñëóãè, îáëàäàåò ìåíüøèìè âîçìîæíîñòÿìè; ïîýòîìó
ïîäõîä çàêîíîäàòåëÿ,ñîãëàñíî êîòîðîìó îäíè ëèöà îáÿ-
çàíû ïîëó÷àòü îäíó ïåíñèþ,à äðóãèå ìîãóò ïîëó÷àòü äâå
â ñèëó ñâîèõ ñîöèàëüíî çíà÷èìûõ çàñëóã, íå íàðóøàåò
êîíñòèòóöèîííîãî ïðèíöèïà ðàâåíñòâà16. Ñîîáðàçíî ñêà-
çàííîìó íå ïðîòèâîðå÷èò ïðèíöèïó ðàâåíñòâà è,â ÷àñò-
íîñòè, òàêîå íîðìàòèâíîå ðåãóëèðîâàíèå, ïðè êîòîðîì
çàêîíîäàòåëü âûäåëÿåò â îñîáóþ êàòåãîðèþ ëèö, èìåþ-
ùèõ ïðàâî íà äîñðî÷íîå ïåíñèîííîå îáåñïå÷åíèå ïî
ñòàðîñòè,îòäåëüíûõ ðàáîòíèêîâ,îñóùåñòâëÿþùèõ òàêóþ
äåÿòåëüíîñòü, åñëè îíî ôàêòè÷åñêè îñíîâàíî íà ó÷åòå
ïðîôèëÿ âûïîëíÿåìîé èìè ðàáîòû17.

Ñ ïðîáëåìîé ðàâåíñòâà â ñîöèàëüíîé ñôåðå íåïîñ-
ðåäñòâåííî ñâÿçàí è âîïðîñ î ëüãîòàõ. Â ñîîòâåòñòâèè ñ
âûðàáîòàííîé Êîíñòèòóöèîííûì Ñóäîì ÐÔ ïîçèöèåé
ëüãîòà - ýòî íå ïðàâî,à ñðåäñòâî,èíñòèòóò èõ ãàðàíòèðî-
âàíèÿ â òîé èëè èíîé ñïåöèôè÷åñêîé ñèòóàöèè (ñ îñî-
áåííîñòÿìè ñîöèàëüíî-äåìîãðàôè÷åñêèìè è ôèçè÷åñ-
êîãî ñîñòîÿíèÿ ñóáúåêòîâ ñîöèàëüíûõ ïðàâ,èõ òåððèòî-
ðèàëüíîé ïðèíàäëåæíîñòüþ, íàïðèìåð, ê ðàéîíàì Êðàé-
íåãî Ñåâåðà, è ò.ä.). Äàííûé âûâîä, ïî ñóòè, ñëåäóåò èç
ïîçèöèé Ñóäà, ñîãëàñíî êîòîðûì íîðìà, îïðåäåëÿþùàÿ
óñëîâèÿ ïîëó÷åíèÿ ëèöîì ëüãîò, íå íàðóøàåò ïðàâà è
ñâîáîäû ãðàæäàí18. Ñîîòâåòñòâåííî, íîðìû, íàïðàâëåí-
íûå íà îáåñïå÷åíèå ïîâûøåííîé ñîöèàëüíîé çàùèòû
îïðåäåëåííîé ãðóïïû ãðàæäàí,íå ìîãóò ðàññìàòðèâàòü-
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19 Ñì.: Îïðåäåëåíèå Êîíñòèòóöèîííîãî Ñóäà ÐÔ îò 1 îêòÿáðÿ 1997 ãîäà ¹ 96Î
// Àðõèâ Êîíñòèòóöèîííîãî Ñóäà ÐÔ. 1997.

20 Ñì.: Îïðåäåëåíèå Êîíñòèòóöèîííîãî Ñóäà ÐÔ îò 4 äåêàáðÿ 1997 ãîäà ¹ 127Î
// Àðõèâ Êîíñòèòóöèîííîãî Ñóäà ÐÔ. 1997.

21 Ñì.: Îïðåäåëåíèå Êîíñòèòóöèîííîãî Ñóäà ÐÔ îò 1 äåêàáðÿ 1999 ãîäà ¹ 224Î
// Àðõèâ Êîíñòèòóöèîííîãî Ñóäà ÐÔ. 1999.

22 Ñì.,íàïðèìåð: Îïðåäåëåíèå Êîíñòèòóöèîííîãî Ñóäà ÐÔ îò 15 èþëÿ 2004 ãî-
äà ¹298Î // Àðõèâ Êîíñòèòóöèîííîãî Ñóäà ÐÔ. 2004; Îïðåäåëåíèå Êîíñòè-
òóöèîííîãî Ñóäà ÐÔ îò 20îêòÿáðÿ 2005 ãîäà ¹361Î // Àðõèâ Êîíñòèòóöèîí-
íîãî Ñóäà ÐÔ. 2005.

15 Ñì., íàïðèìåð: Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà ÐÔ îò 3 èþíÿ 2004
ãîäà ¹11Ï // ÑÇ ÐÔ. 2004. ¹24. Ñò.2476; Îïðåäåëåíèå Êîíñòèòóöèîííîãî
Ñóäà ÐÔ îò 8 èþíÿ 2004 ãîäà ¹228Î // Âåñòíèê Êîíñòèòóöèîííîãî Ñóäà ÐÔ.
2004. ¹6.

16 Ñì.: Îïðåäåëåíèå Êîíñòèòóöèîííîãî Ñóäà ÐÔ îò 4 äåêàáðÿ 1997 ãîäà ¹ 128Î
// Àðõèâ Êîíñòèòóöèîííîãî Ñóäà ÐÔ. 1997.

17 Ñì.: Îïðåäåëåíèå Êîíñòèòóöèîííîãî Ñóäà ÐÔ îò 20îêòÿáðÿ 2005 ãîäà ¹392Î
// Àðõèâ Êîíñòèòóöèîííîãî Ñóäà ÐÔ. 2005.

18 Ñì.: Îïðåäåëåíèå Êîíñòèòóöèîííîãî Ñóäà ÐÔ îò 26 ñåíòÿáðÿ 1996 ãîäà ¹
84Î // Àðõèâ Êîíñòèòóöèîííîãî Ñóäà ÐÔ. 1996.



interests, i.e. of business and power, labour and capital of
small and big business undertaking, hired employees and
employers, people needing social aid, etc. Widening of the
subject of the constitutional law at the expense of the eco-
nomic relations is in the common course of the legal glob-
alization, the basis of which is the freedom of jurisdiction,
power, and property as the principal components of the
contemporary social political and economic systems. 

4. Economic capacities of the state in the constitutional
appreciation as objective boarder of intervention of the
Constitutional Court in the social sphere. The role of the RF
Constitutional Court as one of the institutes of the social
protection of the citizens is to guarantee logical legal bal-
ance between social securityand personal freedom,support
of the poor and economic effectiveness,provision of social
peace creation of conditions for the dynamic development.
The RF Constitutional Court is limited in its capacities to
solve these problems; it interprets the Constitution of the
RF, adding the revised normative acts with constitutional
meaning but it cannot establish specific sizes of pensions,
allowances,types of privileges,etc. as it means evaluation of
expediency and economic substantiality of the decision of
the legislator which does not refer to the authority of the
Constitutional Court. In the sense the position of the
European Court of Human Rights becomes essential which
the Constitutional Court of Russia has accepted fully,which
states that “It is not possible for the authorityof anystate to
cite on the lack of financial means as the reason for pay-
ment of the debt pursuant to the decision of the court”. 

5. Equality and justice as constitutional criteria for the
solution of social contradictions in the modern society. The
issue of the privileges is tightly connected with the problem
of equality in the social sphere. In accordance with the posi-
tion of the Constitutional Court of RF,privilege is not a right
but means, institute for its guarantee in this or that situation. 

6. The RF Constitutional Court appears as an important
factor of improvement,first of all from the view of the con-
stitutionality,market and social legislation and thus the fac-
tor of solution of social-economic contradictions of the con-
temporary development of the society. 

C o n s t i t u t i o n a l  J u r i s d i c t i o n   a s  U n i v e r s a l
I n s t i t u t e  o f  S o l u t i o n  o f  S o c i a l  C o n t r a d i c t i o n s

o f  t h e  M o d e r n  S o c i e t y

N .  B o n d a r  
Judge of the Constitutional Court 

of Russian Federation  

Summary

The characteristics of the Constitution as a document
which includes the variety of the social contradictions in the
circumstances of the political and economical transitions,
their correlation to the social contradictions of the modern
societycan be presented in the following three characteristics
of the main law: a. the creation of the constitution and nor-
mative legal consequence of the social contradictions of the
modern society, b. constitution as jurisdictional form of the
reflection of the social contradictions,and their reflection,c.
constitution as institutional normative legal basis for the solu-
tion of the contradictions of the contemporary society.

1. The value of the constitutional jurisdiction as the insti-
tution of solution of social contradictions is hidden in the
essence of the constitution itself. The approach which is
characteristic for the contemporary constitutionalism is
based on the acknowledgement of the fact that the essence
of the constitution of the democratic state must appear not
in the registration of the results of the political fight,but in
the judicial confirmation of the agreed interests and will of
the all social groups. Among institutional means of the solu-
tion of the social contradictions the author mentions two
main varieties: a. total,universal institutes (as judicialconsti-
tutional control); b. special institutes,etc.

2. Normative doctrinal characteristics of the acts of the
Constitutional Court for the resolution of the social contra-
dictions. 

3. Property power freedom on their constitutional judicial
unity and contradictions,The author states that social eco-
nomic sphere reacts tothe nonadherence of the balance of
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ñòâà,çàðàíåå èçáåæàòü íåêîòîðûõ îøèáîê â îðãàíèçàöèè
è äåÿòåëüíîñòè îòå÷åñòâåííûõ îðãàíîâ êîíñòèòóöèîííî-
ãî ïðàâîñóäèÿ.

Ñîñòîÿíèå ìåæäóíàðîäíî-ïðàâîâîãî ðåãóëèðîâàíèÿ
ïðèìåíèòåëüíî ê äåÿòåëüíîñòè Êîíñòèòóöèîííîãî Ñóäà
ÐÔ è çàðóáåæíîãî âëèÿíèÿ íà íåãî èññëåäîâàíî äîñòà-
òî÷íî îáñòîÿòåëüíî è êâàëèôèöèðîâàííî1. Â îñíîâíîì
ðàáîòû êàñàþòñÿ äåÿòåëüíîñòè Êîíñòèòóöèîííîãî Ñóäà
ÐÔ, ÷òî îáúÿñíèìî, åñëè ó÷åñòü ïîâûøåííîå âíèìàíèå
îáùåñòâåííîñòè, â òîì ÷èñëå íàó÷íîé, ê äåÿòåëüíîñòè
ýòîãî Ñóäà êàê íàèáîëåå çíà÷èìîãî ïî ñâîåìó ïîëîæå-
íèþ îáùåíàöèîíàëüíîãî îðãàíà êîíñòèòóöèîííîãî ïðà-
âîñóäèÿ.

Âìåñòå ñ òåì äîêòðèíàëüíûå ðàçðàáîòêè ïðîáëåìàòè-
êè êîíñòèòóöèîííûõ (óñòàâíûõ) ñóäîâ ñóáúåêòîâ ÐÔ ïîêà
ÿâëÿþòñÿ îòíîñèòåëüíîé ðåäêîñòüþ. Ïîýòîìó, èññëåäóÿ
óïîìÿíóòûå ïðîáëåìû,öåëåñîîáðàçíî â ïåðâóþ î÷åðåäü
ñîñðåäîòî÷èòüñÿ íà ðàçëè÷íûõ àñïåêòàõ èõ âëèÿíèÿ íà
êîíñòèòóöèîííîå (óñòàâíîå) ïðàâîñóäèå ñóáúåêòîâ ÐÔ.

Âàæíî îòìåòèòü,÷òî âîçäåéñòâèå íà ðîññèéñêóþ ðåãè-
îíàëüíóþ êîíñòèòóöèîííóþ þñòèöèþ èçâíå ïðîÿâëÿåòñÿ
â ðàçëè÷íûõ ñôåðàõ, íî, â ïåðâóþ î÷åðåäü, ýòî êàñàåòñÿ
òîé îáëàñòè,ãäå êîíñòèòóöèîííîå ïðàâîñóäèå ñóáúåêòîâ
ÐÔ ñîïðèêàñàåòñÿ ñ ìåæäóíàðîäíûì ïóáëè÷íûì ïðàâîì
(ìåæäóíàðîäíî-ïðàâîâîé àñïåêò). Êîíñòèòóöèîííîå ïðà-
âîñóäèå Ðîññèè èñïûòûâàåò òàêæå âëèÿíèå çàðóáåæíîãî
îïûòà â äåëå ó÷ðåæäåíèÿ,îðãàíèçàöèè è ðåãóëèðîâàíèÿ
ðàçëè÷íûõ ñòîðîí äåÿòåëüíîñòè ðåãèîíàëüíûõ êîíñòèòó-
öèîííî-ñóäåáíûõ îðãàíîâ (çàðóáåæíûé àñïåêò), â ÷åì

Ñ .  Ò à ð à ä î í î â

äîöåíò Ìåæäóíàðîäíîãî èíñòèòóòà ýêîíîìèêè 
è ïðàâà,Âîåííîãî óíèâåðñèòåòà

Ä .  Ï å ò ð å í ê î

ñòàðøèé ïðåïîäàâàòåëü Ðîññèéñêîãî 
ãîñóäàðñòâåííîãî òîðãîâî-ýêîíîìè÷åñêîãî 

óíèâåðñèòåòà

Í å ê î ò î ð û å  à ñ ï å ê ò û  ì å æ ä ó í à ð î ä í î ã î  è
ç à ð ó á å æ í î ã î  â ë è ÿ í è ÿ  í à  ê î í ñ ò è ò ó ö è î í í î å

ï ð à â î ñ ó ä è å  Ð î ñ ñ è é ñ ê î é  Ô å ä å ð à ö è è *

Íå áóäåò ïðåóâåëè÷åíèåì ñêàçàòü, ÷òî êîíñòèòóöèîí-
íîå ïðàâîñóäèå îòíîñèòñÿ ê òåì ñòàíäàðòàì äåìîêðà-
òèè,êîòîðûå ïðèçíàíû ìèðîâûì ñîîáùåñòâîì. Ïîýòîìó
íåóäèâèòåëüíî,÷òî 15 ëåò íàçàä Ðîññèÿ ó÷ðåäèëà ó ñåáÿ
äàííûé èíñòèòóò. Âìåñòå ñ òåì îòíîñèòåëüíàÿ ìîëî-
äîñòü è ïîêà åùå íàáëþäàþùàÿñÿ íåçàâåðøåííîñòü
ïðîöåññà ñîçäàíèÿ ñèñòåìû êîíñòèòóöèîííîé þñòèöèè â
Ðîññèéñêîé Ôåäåðàöèè òðåáóþò îñìûñëåíèÿ ãîñóäàð-
ñòâåííî-ïðàâîâîé ïðàêòèêè,îñîáåííîñòåé ñòàíîâëåíèÿ è
ðàçâèòèÿ ìåõàíèçìîâ êîíñòèòóöèîííîãî ïðàâîñóäèÿ â
çàðóáåæíûõ ôåäåðàöèÿõ,óÿñíåíèÿ ñòåïåíè ìåæäóíàðîä-
íîãî âëèÿíèÿ íà ïðîöåññû, ïðîòåêàþùèå â ðîññèéñêîì
êîíñòèòóöèîííîì ïðàâîñóäèè. Âåäü ó÷åò ýòèõ ôàêòîðîâ
ïðèìåíèòåëüíî ê ïðàêòèêå ñîâåðøåíñòâîâàíèÿ êîíñòèòó-
öèîííîé þñòèöèè â Ðîññèéñêîé Ôåäåðàöèè ìîæåò ïî-
ìî÷ü âñêðûòü îòäåëüíûå åå ïðîòèâîðå÷èÿ, ïðîäåìîí-
ñòðèðîâàòü âîçìîæíûå îïòèìàëüíûå ïóòè äàëüíåéøåãî
ðàçâèòèÿ äàííîé ñôåðû ãîñóäàðñòâåííîãî ñòðîèòåëü-
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1 Ñì., íàïðèìåð: Âèòðóê Í.Â. Êîíñòèòóöèîííîå ïðàâîñóäèå â Ðîññèè (1991-
2001): Î÷åðêè òåîðèè è ïðàêòèêè. Ãë. 5. - Ì.,2001; Ðåøåíèÿ Êîíñòèòóöèîííî-
ãî Ñóäà Ðîññèéñêîé Ôåäåðàöèè â êîíòåêñòå äåéñòâèÿ ìåæäóíàðîäíîãî ïðà-
âà; Äàíèëåíêî Ã.Ì. Ïðèìåíåíèå ìåæäóíàðîäíîãî ïðàâà âî âíóòðåííåé ïðàâî-
âîé ñèñòåìå Ðîññèè: ïðàêòèêà Êîíñòèòóöèîííîãî Ñóäà // Ãîñ. è ïðàâî. 1995.
¹11; ×èðêèí BE. Îðãàíû êîíñòèòóöèîííîãî êîíòðîëÿ: Ðîññèÿ è ìåæäóíàðîä-
íûé îïûò // Æóðíàë ðîññèéñêîãî ïðàâà. 1998. ¹ 4/5; Ìåæäóíàðîäíîå ïðàâî.
Ó÷åáíèê äëÿ âóçîâ. Ãë. 11 / Îòâ. ðåä. Ã.Â. Èãíàòåíêî,Î.È. Òèóíîâ. - Ì.,2002;
Ìåæäóíàðîäíîå ïðàâî â äåÿòåëüíîñòè ñóäîâ,ïðîêóðàòóðû,ïðàâîîõðàíèòåëü-
íûõ îðãàíîâ èñïîëíèòåëüíîé âëàñòè. § 2. Êîíñòèòóöèîííûé Ñóä Ðîññèéñêîé
Ôåäåðàöèè è ìåæäóíàðîäíîå ïðàâî (àâòîð ïàðàãðàôà Î.È. Òèóíîâ); Ìåæäó-
íàðîäíîå ïðàâî. Ó÷åáíèê. Ãë. 8 / Îòâ. ðåä. Â.È. Êóçíåöîâ. - Ì., 2001; Ìåæ-
äóíàðîäíîå ïðàâî â íàöèîíàëüíîé ïðàâîâîé ñèñòåìå. § 2. Ìåæäóíàðîäíîå
ïðàâî è ïðàêòèêà Êîíñòèòóöèîííîãî Ñóäà Ðîññèéñêîé Ôåäåðàöèè (àâòîð ïà-
ðàãðàôà Â.È. Àíäðèàíîâ).

* Ïóáëèêóåòñÿ èç æóðíàëà “Ãîñóäàðñòâî è ïðàâî” (¹ 3. 2007 ã.) ïî ñîãëàñîâà-
íèþ ñ àâòîðàìè.



èñïîëüçîâàíèè íîðì ìåæäóíàðîäíîãî ïðàâà â ïîñëåä-
íèå ãîäû ó Êîíñòèòóöèîííîãî Ñóäà ÐÔ âîçíèêàåò âñå ÷à-
ùå. Åñëè â 1992-1996 ãã. íîðìû ìåæäóíàðîäíîãî ïðàâà
ïðèâîäèëèñü òîëüêî â êàæäîì ÷åòâåðòîì ïîñòàíîâëåíèè
Ñóäà,òî â 2001 ã. - áîëåå ÷åì â êàæäîì âòîðîì,à â 2002
ã. â äâóõ òðåòÿõ ïîñòàíîâëåíèé. ×àùå âñåãî Êîíñòèòóöè-
îííûé Ñóä ÐÔ ïðè ôîðìèðîâàíèè ñâîèõ ïðàâîâûõ ïîçè-
öèé èñïîëüçîâàë íîðìû Ìåæäóíàðîäíîãî ïàêòà î
ãðàæäàíñêèõ è ïîëèòè÷åñêèõ ïðàâàõ, ïðèíÿòîãî Ãå-
íåðàëüíîé Àññàìáëååé ÎÎÍ 16 äåêàáðÿ 1966 ã. (39 ñëó-
÷àåâ); Êîíâåíöèè î çàùèòå ïðàâ ÷åëîâåêà è îñíîâíûõ
ñâîáîä, ïðèíÿòîé Ñîâåòîì Åâðîïû 4 íîÿáðÿ 1950 ã. (26
ñëó÷àåâ); Âñåîáùåé äåêëàðàöèè ïðàâ ÷åëîâåêà, ïðèíÿ-
òîé Ãåíåðàëüíîé Àññàìáëååé ÎÎÍ 10äåêàáðÿ 1948 ã. (13
ñëó÷àåâ); Ìåæäóíàðîäíîãî ïàêòà îá ýêîíîìè÷åñêèõ, ñî-
öèàëüíûõ è êóëüòóðíûõ ïðàâàõ, ïðèíÿòîãî Ãåíåðàëüíîé
Àññàìáëååé ÎÎÍ 19 äåêàáðÿ 1966 ã. (5 ñëó÷àåâ). 6 ðàç
Êîíñòèòóöèîííûé Ñóä ññûëàëñÿ íà ïîñòàíîâëåíèÿ Åâðî-
ïåéñêîãî ñóäà ïî ïðàâàì ÷åëîâåêà3.

Äàííûå î äåÿòåëüíîñòè ðåãèîíàëüíûõ êîíñòèòóöèîí-
íûõ (óñòàâíûõ) ñóäîâ â ýòîé ñôåðå, ê ñîæàëåíèþ,ôðàã-
ìåíòàðíû è íå ñèñòåìàòèçèðîâàíû. Íî öåííîñòü çäåñü
çàêëþ÷àåòñÿ íå òîëüêî è íå ñòîëüêî â êîëè÷åñòâåííûõ
ïîêàçàòåëÿõ. Îñîáî çíà÷èìûìè ñëåäóåò ñ÷èòàòü ñîäåð-
æàòåëüíûå þðèäèêî-àíàëèòè÷åñêèå àñïåêòû ìåæäóíà-
ðîäíî-ïðàâîâîãî ïîòåíöèàëà, âîïëîùåííûå â ïðàâîâûõ
ïîçèöèÿõ è èòîãîâûõ ðåøåíèÿõ Êîíñòèòóöèîííîãî Ñóäà è
êîíñòèòóöèîííûõ (óñòàâíûõ) ñóäîâ ñóáúåêòîâ ÐÔ.

Ñêàçàííîå ìîæíî ïðîèëëþñòðèðîâàòü ïðèìåðàìè èç
ïðàêòèêè ðÿäà ðåãèîíàëüíûõ óñòàâíûõ è êîíñòèòóöèîí-
íûõ ñóäîâ ÐÔ,íå ïðåòåíäóÿ ïðè ýòîì íà øèðîòó îõâàòà
âñåõ ðåøåíèé â èññëåäóåìîé ñôåðå.

Òàê, Óñòàâíûé ñóä Ñâåðäëîâñêîé îáëàñòè, âûíîñÿ 2
èþíÿ 1999 ã. ðåøåíèå ïî äåëó î ïðîâåðêå ñîîòâåòñòâèÿ
Óñòàâó îáëàñòè ñò. 30 îáëàñòíîãî Çàêîíà “Î çàùèòå òðó-
äîâûõ ãðàæäàí íà òåððèòîðèè Ñâåðäëîâñêîé îáëàñòè”,

ïðîñëåæèâàåòñÿ åãî ñâÿçü ñ êîíñòèòóöèîííûì ïðàâîì
çàðóáåæíûõ ñòðàí. Ïðè âñåõ ñâîèõ õàðàêòåðíûõ ðàçëè÷è-
ÿõ (ìåæäóíàðîäíî-ïðàâîâîé àñïåêò êàñàåòñÿ â îñíîâíîì
ïðîöåññóàëüíûõ âîïðîñîâ êîíñòèòóöèîííîãî ïðàâîñó-
äèÿ,à çàðóáåæíûé - âîïðîñîâ êîíñòèòóöèîííîãî ñóäîóñò-
ðîéñòâà) ýòè íàïðàâëåíèÿ,âçàèìíî äîïîëíÿÿ äðóã äðóãà,
ñîâìåñòíî âîçäåéñòâóþò íà ðîññèéñêóþ êîíñòèòóöèîí-
íóþ þñòèöèþ,ñóùåñòâåííî âëèÿÿ íà åå ñàìîáûòíîñòü.

Ñòðîãî ãîâîðÿ, â ïîëíîìî÷èÿ ðîññèéñêèõ îðãàíîâ
êîíñòèòóöèîííîãî ïðàâîñóäèÿ íå âõîäÿò äåëà,â êîòîðûõ
ðå÷ü èäåò î ñîïîñòàâëåíèè ôåäåðàëüíûõ è ðåãèîíàëü-
íûõ íîðìàòèâíûõ ïðàâîâûõ àêòîâ ñ ìåæäóíàðîäíûìè äî-
ãîâîðàìè ÐÔ,íî ýòè ñóäåáíûå îðãàíû èñïîëüçóþò íîð-
ìû ìåæäóíàðîäíîãî ïðàâà â êà÷åñòâå àðãóìåíòàöèè ñâî-
èõ ïîñòàíîâëåíèé è îïðåäåëåíèé, ââîäÿ èõ â ñóùåñòâî
ñîäåðæàùèõñÿ â ýòèõ ðåøåíèÿõ ïðàâîâûõ ïîçèöèé êîíñ-
òèòóöèîííûõ (óñòàâíûõ) ñóäîâ.

Ýòà ïðàêòèêà ñîîòâåòñòâóåò ï. 4 ñò. 15 Êîíñòèòóöèè
ÐÔ,îïðåäåëÿþùåé: “Îáùåïðèçíàííûå ïðèíöèïû è íîð-
ìû ìåæäóíàðîäíîãî ïðàâà è ìåæäóíàðîäíûå äîãîâîðû
Ðîññèéñêîé Ôåäåðàöèè ÿâëÿþòñÿ ñîñòàâíîé ÷àñòüþ åå
ïðàâîâîé ñèñòåìû. Åñëè ìåæäóíàðîäíûì äîãîâîðîì
Ðîññèéñêîé Ôåäåðàöèè óñòàíîâëåíû èíûå ïðàâèëà, ÷åì
ïðåäóñìîòðåíû çàêîíîì, òî ïðèìåíÿþòñÿ ïðàâèëà ìåæ-
äóíàðîäíîãî äîãîâîðà”. Èñõîäÿ èç ýòîãî,ïðàâîïðèìåíè-
òåëüíûå îðãàíû Ðîññèè, â òîì ÷èñëå Êîíñòèòóöèîííûé
Ñóä ÐÔ è êîíñòèòóöèîííûå (óñòàâíûå) ñóäû ñóáúåêòîâ
Ôåäåðàöèè, ïðè ïðèíÿòèè ðåøåíèé äîëæíû ó÷èòûâàòü
íîðìû ìåæäóíàðîäíîãî ïðàâà è ññûëàòüñÿ íà íèõ â ñâî-
èõ ïîñòàíîâëåíèÿõ è èíûõ àêòàõ.

Íàèáîëåå õîðîøî èññëåäîâàíà è èçó÷åíà äåÿòåëü-
íîñòü â ýòîì íàïðàâëåíèè Êîíñòèòóöèîííîãî Ñóäà ÐÔ.
Ïî ñòàòèñòèêå ýòîò ñóä òîëüêî â ïåðèîä ñ 1990 ïî 2002
ã.ã. èñïîëüçîâàë îáùåïðèçíàííûå ìåæäóíàðîäíûå ïðèí-
öèïû è íîðìû è ìåæäóíàðîäíûå äîãîâîðû ÐÔ â 82 ïîñ-
òàíîâëåíèÿõ è 98 îïðåäåëåíèÿõ2. Ïðè÷åì ïîòðåáíîñòü â
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2 Ñì.: Èãíàòåíêî Ã.Â. Êîíñòèòóöèîííîå ïðàâîñóäèå: ïðèìåíåíèå ìåæäóíàðîä-
íûõ äîãîâîðîâ // Âåñòíèê óñòàâíîãî ñóäà Ñâåðäëîâñêîé îáëàñòè. 2003. ¹
1(6). - Ñ. 21-55. 

3 Ñì.: Ãàâðþñîâ Þ.Â. Âëèÿíèå íîðì ìåæäóíàðîäíîãî ïðàâà íà ôîðìèðîâàíèå
ïðàâîâîé ïîçèöèè êîíñòèòóöèîííîãî ñóäà // Â ñá.: Êîíñòèòóöèîííàÿ þñòèöèÿ
â ÐÔ. - Åêàòåðèíáóðã,2003. - Ñ. 137.



òà 1952 ã. ê Êîíâåíöèè î çàùèòå ïðàâ ÷åëîâåêà è îñíîâ-
íûõ ñâîáîä),ïîñòàíîâëåíèè îò 6 ÿíâàðÿ 2004 ã.8 (ññûëêà
íà Åâðîïåéñêóþ õàðòèþ î ñòàòóñå ñóäåé).

Òàêæå äîâîëüíî ÷àñòî îïåðèðóþò íîðìàìè ìåæäóíà-
ðîäíûõ äîãîâîðîâ,â êîòîðûõ ñîñòîèò Ðîññèéñêàÿ Ôåäå-
ðàöèÿ, êîíñòèòóöèîííûå ñóäû ðåñïóáëèê Áàøêîðòîñòàí,
Áóðÿòèÿ, Êîìè, Ñàõà (ßêóòèÿ) è äð.

Àíàëèç ðåãèîíàëüíûìè îðãàíàìè êîíñòèòóöèîííîãî
ïðàâîñóäèÿ ìåæäóíàðîäíî-ïðàâîâûõ àêòîâ çà÷àñòóþ íî-
ñèò êîíöåïòóàëüíóþ íàïðàâëåííîñòü. Òàê, Óñòàâíûé ñóä
Ñàíêò-Ïåòåðáóðãà, âûíîñÿ ïîñòàíîâëåíèå îò 5 àïðåëÿ
2002 ã. ïðè îöåíêå ñîîòíîøåíèÿ ãîðîäñêîãî Çàêîíà “Î
ìåñòíîì ñàìîóïðàâëåíèè” è Óñòàâà Ñàíêò-Ïåòåðáóðãà,
ïîäâåðã àíàëèçó ïîíÿòèå ìåñòíîãî ñàìîóïðàâëåíèÿ, ñî-
äåðæàùååñÿ â ÷. 1 ñò. 3 Åâðîïåéñêîé õàðòèè ìåñòíîãî
ñàìîóïðàâëåíèÿ îò 15 îêòÿáðÿ 1985 ã.9

Ïðèçíàâàÿ âàæíîñòü è ïåðñïåêòèâíîñòü îïèñàííîé
òåíäåíöèè ðåãèîíàëüíîãî êîíñòèòóöèîííîãî ïðàâîñó-
äèÿ, âìåñòå ñ òåì, íåîáõîäèìî îòìåòèòü, ÷òî àáñîëþòè-
çàöèÿ íîðì ìåæäóíàðîäíîãî ïðàâà, íåâíèìàíèå ê îñî-
áåííîñòÿì ðîññèéñêîãî ïðàâà è ïðàâà êîíêðåòíîãî
ñóáúåêòà Ôåäåðàöèè, íàêîíåö, íåïðàâèëüíàÿ èíòåðïðå-
òàöèÿ ìåæäóíàðîäíûõ íîðì ìîãóò ïðèâåñòè ê íåñïðà-
âåäëèâûì è íåïðàâîñóäíûì ðåøåíèÿì. Ñóùåñòâóåò
ïðîáëåìà äèñïðîïîðöèè, àñèììåòðèè óíèâåðñàëüíûõ
íîðì ìåæäóíàðîäíîãî ïðàâà ñ îñîáåííîñòÿìè íà-
öèîíàëüíûõ ïðàâîâûõ ñèñòåì, â ÷àñòíîñòè â ñôåðå
çàùèòû ïðàâ ÷åëîâåêà. Êîíñòèòóöèîííûé Ñóä ÐÔ è
êîíñòèòóöèîííûå (óñòàâíûå) ñóäû ñóáúåêòîâ Ôåäåðà-
öèè,ïðèìåíÿÿ è èíòåðïðåòèðóÿ íîðìû ìåæäóíàðîäíîãî
ïðàâà, ïðåæäå âñåãî äîëæíû ó÷èòûâàòü èõ ñîãëàñîâàí-
íîñòü ñ íàöèîíàëüíîé ïðàâîâîé ñèñòåìîé, ðîññèéñêîé
êîíñòèòóöèîííîé òåîðèåé, âíóòðåííèì ñìûñëîì íîðì
Êîíñòèòóöèè ÐÔ è ðåãèîíàëüíûõ êîíñòèòóöèé (óñòàâîâ).
Ó êîíñòèòóöèîííûõ (óñòàâíûõ) ñóäîâ â ýòîé ñôåðå èìå-
þòñÿ øèðîêèå âîçìîæíîñòè, êîòîðûå, òåì íå ìåíåå,
äîëæíû óìåñòíî èñïîëüçîâàòüñÿ.

ïðèçíàë ýòó ñòàòüþ ñîîòâåòñòâóþùåé Óñòàâó Ñâåðäëîâñ-
êîé îáëàñòè,îñíîâûâàÿñü,ñðåäè ïðî÷åãî,íà íîðìàõ Êîí-
âåíöèè ÌÎÒ îòíîñèòåëüíî çàùèòû çàðàáîòíîé ïëàòû ¹
95 îò 1 èþëÿ 1949 ã. Ïðè ýòîì Óñòàâíûé ñóä êîñâåííî
ïîÿñíèë ïðè÷èíû,ïî êîòîðûì îí ïðèìåíèë ýòó Êîíâåí-
öèþ,òåì,÷òî “ôåäåðàëüíîå çàêîíîäàòåëüñòâî î òðóäå íå
ñîäåðæèò íîðì,ðåãóëèðóþùèõ ðàññìàòðèâàåìûå òðóäî-
âûå îòíîøåíèÿ, õîòÿ îáùåïðèçíàííûìè ìåæäóíàðîäíû-
ìè íîðìàìè ïðåäóñìàòðèâàåòñÿ íåîáõîäèìîñòü èõ ââå-
äåíèÿ â íàöèîíàëüíîå çàêîíîäàòåëüñòâî. Èìåþùèåñÿ â
ðîññèéñêîì óãîëîâíîì è àäìèíèñòðàòèâíîì çàêîíîäà-
òåëüñòâå íîðìû, óñòàíàâëèâàþùèå îòâåòñòâåííîñòü
äîëæíîñòíûõ ëèö ðàáîòîäàòåëÿ çà íàðóøåíèå ñðîêîâ
âûïëàòû çàðàáîòíîé ïëàòû,íå îáåñïå÷èâàþò ïðåäóñìîò-
ðåííóþ ñò. 6 Êîíâåíöèè ÌÎÒ ¹ 95 ñâîáîäó òðóäÿùåãî-
ñÿ ðàñïîëàãàòü ñâîåé çàðàáîòíîé ïëàòîé, òàê êàê
ïðåäñòàâëÿþò ñîáîé ÷àñòíûå ñëó÷àè îòâåòñòâåííîñòè
äîëæíîñòíûõ ëèö, à íå ñàìîãî ðàáîòîäàòåëÿ. Ñàíêöèè
ýòèõ íîðì íîñÿò øòðàôíîé õàðàêòåð è íå âîññòàíàâëè-
âàþò íàðóøåííûõ ïðàâ ðàáîòíèêà”4.

Ýòîò æå Ñóä îáîñíîâàë ñâîå ðåøåíèå îò 20ñåíòÿáðÿ
2000ã.,ïðèçíàþùåå Ïîëîæåíèå îá îõðàíå è èñïîëüçîâà-
íèè ïàìÿòíèêîâ èñòîðèè è êóëüòóðû ã. Åêàòåðèíáóðãà íå
ñîîòâåòñòâóþùèì Óñòàâó Ñâåðäëîâñêîé îáëàñòè,èñïîëü-
çîâàâ â êà÷åñòâå äîâîäîâ ñò. 4, 5 Êîíâåíöèè ÞÍÅÑÊÎ
“Îá îõðàíå âñåìèðíîãî êóëüòóðíîãî è ïðèðîäíîãî íàñ-
ëåäèÿ’” è ñò. 3, 4 Åâðîïåéñêîé êîíâåíöèè “Îá îõðàíå
àðõèòåêòóðíîãî íàñëåäèÿ â Åâðîïå”5.

Èíòåíñèâíî èñïîëüçóåò íîðìû ìåæäóíàðîäíîãî ïðàâà
è Êîíñòèòóöèîííûé Ñóä Ðåñïóáëèêè Êàðåëèÿ. Ýòî ìîæíî
íàáëþäàòü â íåêîòîðûõ ïîñëåäíèõ ðåøåíèÿõ ýòîãî Ñóäà:
ïîñòàíîâëåíèè îò 13 àâãóñòà 2003 ã.6 (ññûëêà íà Ìåæäó-
íàðîäíûé ïàêò îá ýêîíîìè÷åñêèõ, ñîöèàëüíûõ è êóëü-
òóðíûõ ïðàâàõ îò 16 äåêàáðÿ 1966 ã.),ïîñòàíîâëåíèè îò
11 äåêàáðÿ 2003 ã.7 (ññûëêà íà Ïðîòîêîë ¹ 1 îò 20ìàð-
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4 Ñì. ïîäðîáíåå: Óñòàâíûé ñóä Ñâåðäëîâñêîé îáëàñòè. Ñáîðíèê îôèöèàëüíûõ
ìàòåðèàëîâ (àïðåëü 1998 ã. àïðåëü 2003 ã.) / Ïîä îáù. ðåä. Â.È. Çàäèîðû.
Åêàòåðèíáóðã.-2003. - Ñ. 74-79

5 Ñì.: Âåñòíèê óñòàâíîãî ñóäà Ñâåðäëîâñêîé îáëàñòè. 2001. ¹ 2 (4). - Ñ. 76.
6 Ñì.: Êàðåëèÿ. 2003. 21 àâã.
7 Ñì.: Êàðåëèÿ,2004. 15 ÿíâ.

8 Ñì.: Êàðåëèÿ,2004. 27 ÿíâ.
9 Ñì. ïîäðîáíåå: Ñàíêò-Ïåòåðáóðãñêèå âåäîìîñòè. 2002. 20 àïð.



êàê ïðàâèëî,íå ÿâëÿþòñÿ îêîí÷àòåëüíûìè,íîñÿò ïðåäâà-
ðèòåëüíûé,êîíñóëüòàòèâíûé õàðàêòåð. Èõ ïåðñîíàëüíûé
ñîñòàâ ìîæåò ôîðìèðîâàòüñÿ íà îñíîâå íåòðàäèöèîí-
íûõ ïðèíöèïîâ (íàïðèìåð, Êîíñòèòóöèîííûé Ñîâåò
Ôðàíöèè âêëþ÷àåò â ñâîé ñîñòàâ áûâøèõ ïðåçèäåíòîâ
ñòðàíû,à Çàêîíîäàòåëüíûé Ñîâåò Øâåöèè ôîðìèðóåòñÿ
èç íåñêîëüêèõ ÷ëåíîâ Âåðõîâíîãî Ñóäà è Âûñøåãî Àäìè-
íèñòðàòèâíîãî Ñóäà). Ê ïîäîáíûì êâàçèñóäåáíûì îðãà-
íàì ìîæíî îòíåñòè Ñîâåò êîíñòèòóöèîííûõ ðàññëåäî-
âàíèé,ïðåäóñìîòðåííûé Êîíñòèòóöèåé Ýôèîïèè 1984 ã.,
à òàêæå îðãàíû êîíñòèòóöèîííîãî íàäçîðà â ãîñóäàð-
ñòâàõ, êîïèðóþùèõ ôðàíöóçñêóþ ìîäåëü ãîñóäàðñòâåí-
íîãî ñòðîÿ, Ñåíåãàëå, Ìàðîêêî, Òóíèñå. Êâàçèñóäåáíûå
îðãàíû êîíñòèòóöèîííîãî êîíòðîëÿ åùå íåðåäêî íàçûâà-
þò îðãàíàìè êîíñòèòóöèîííîãî íàäçîðà,âåäü èõ ðåøåíèÿ
íîñÿò ïðàêòè÷åñêè âñåãäà ëèøü ðåêîìåíäàòåëüíûé õà-
ðàêòåð,à ýòîò ïðèçíàê ÿâëÿåòñÿ õàðàêòåðíîé ÷åðòîé íàä-
çîðà (â îòëè÷èå îò êîíòðîëÿ, ïðåäóñìàòðèâàþùåãî îáÿ-
çàòåëüíîñòü ðåøåíèé êîíòðîëèðóþùåãî îðãàíà)11.

Îá èçíà÷àëüíîé ïðèâåðæåííîñòè ðîññèéñêèõ ðåãèî-
íîâ ôðàíöóçñêîé ìîäåëè êîíñòèòóöèîííîãî êîíòðîëÿ
ñâèäåòåëüñòâóþò çàêîíîäàòåëüíûå è îðãàíèçàöèîííûå
øàãè ïî ñîçäàíèþ êâàçèñóäåáíûõ îðãàíîâ êîíñòèòóöèîí-
íîãî íàäçîðà (êîìèòåòîâ êîíñòèòóöèîííîãî êîíòðîëÿ) â
Êîìè ÀÑÑÐ,Ñåâåðî-Îñåòèíñêîé ÀÑÑÐ,Òàòàðñêîé ÀÑÑÐ è
â äðóãèõ ðåñïóáëèêàõ, êîòîðûå áûëè ïðåäïðèíÿòû â
1990-1991 ãã. Îòäåëüíûå êâàçèñóäåáíûå (“êàê áû ñóäåá-
íûå”) êîìèòåòû êîíñòèòóöèîííîãî íàäçîðà ïðîñóùåñòâî-
âàëè äîâîëüíî äëèòåëüíîå âðåìÿ â Òàòàðñòàíå (1990-
1999 ãã.),Ñåâåðíîé Îñåòèè-Àëàíèè (1990-2000ãã.), Àäû-
ãåå (1997-2000ãã.). Àíàëîãè÷íóþ ïðèðîäó èìåëà è Óñòàâ-
íàÿ ïàëàòà Èðêóòñêîé îáëàñòè (1997-1998 ãã.). Ýòèì îð-
ãàíàì áûëè ïðèñóùè òàêèå òèïè÷íûå ïðèçíàêè êîíñòèòó-
öèîííîãî íàäçîðà,êàê ìàëûé îáúåì ïîëíîìî÷èé è ðåêî-
ìåíäàòåëüíîñòü áîëüøèíñòâà âûíîñèìûõ ðåøåíèé, ÷òî

Èíîñòðàííîå âîçäåéñòâèå íà ðîññèéñêóþ êîíñòèòóöè-
îííóþ þñòèöèþ îñîáåííî ñèëüíî ïðîÿâëÿåòñÿ â âîïðî-
ñàõ ìàòåðèàëüíîãî êîíñòèòóöèîííîãî ñóäåáíîãî ïðàâà
(êîíñòèòóöèîííîãî ñóäîóñòðîéñòâà). Áîëüøîå çíà÷åíèå
çàðóáåæíîãî îïûòà äëÿ äåëà ó÷ðåæäåíèÿ,îðãàíèçàöèè è
ðåãóëèðîâàíèÿ ðàçëè÷íûõ ñòîðîí äåÿòåëüíîñòè ðå-
ãèîíàëüíûõ êîíñòèòóöèîííî-ñóäåáíûõ ó÷ðåæäåíèé îáú-
ÿñíèìî. Âåäü î÷åâèäíî,÷òî â óñëîâèÿõ èñêëþ÷èòåëüíîãî
äèíàìèçìà ïîëèòèêî-ãîñóäàðñòâåííûõ ïðîöåññîâ è ñî-
öèàëüíî-ýêîíîìè÷åñêèõ îáñòîÿòåëüñòâ, ñ êîòîðûìè
ñòîëêíóëàñü Ðîññèÿ â êîíöå 80-õ íà÷àëå 90-õ ãîäîâ XX â.,
íå èìåëîñü äîñòàòî÷íî âðåìåíè äëÿ ðàçðàáîòêè,ïîýòàï-
íîãî âíåäðåíèÿ, “îáêàòêè” è ïîñòåïåííîãî ñîâåð-
øåíñòâîâàíèÿ ïðèíöèïèàëüíî íîâîé îòå÷åñòâåííîé îð-
ãàíèçàöèîííîé ñõåìû ïîñòðîåíèÿ êîíñòèòóöèîííîãî
ïðàâîñóäèÿ, ñîçäàòü êîòîðîå â òåõ îáñòîÿòåëüñòâàõ, òåì
íå ìåíåå,òðåáîâàëîñü íåçàìåäëèòåëüíî. Ê òîìó æå ìè-
ðîâîé 200-ëåòíåé ïðàêòèêîé êîíñòèòóöèîííîãî ïðàâîñó-
äèÿ ôàêòè÷åñêè óæå áûëè ðàçðàáîòàíû è àïðîáèðîâàíû
æèçíåñïîñîáíûå è õîðîøî àäàïòèðóåìûå ê ðàçëè÷íûì
óñëîâèÿì ìîäåëè10 êîíñòèòóöèîííîé þñòèöèè â ôåäåðà-
òèâíûõ ãîñóäàðñòâàõ. Ïîýòîìó íåóäèâèòåëüíî,÷òî íà ôå-
äåðàëüíîì è ðåãèîíàëüíîì òåððèòîðèàëüíîì óðîâíÿõ
ÐÔ çàêîíîäàòåëüíî,à òàêæå â ðåàëüíîé äåéñòâèòåëüíîñ-
òè â òå÷åíèå ïåðâûõ ïÿòè-øåñòè ëåò íîâåéøåé ðîññèéñ-
êîé ãîñóäàðñòâåííîñòè ïðàêòè÷åñêè âñå ýòè ìîäåëè áû-
ëè òàê èëè èíà÷å “ïðîòåñòèðîâàíû”.

Â ïåðâóþ î÷åðåäü,â ðîññèéñêèõ ðåãèîíàõ áûëà àïðî-
áèðîâàíà ôðàíöóçñêàÿ ìîäåëü ñïåöèàëèçèðîâàííîãî
êîíñòèòóöèîííîãî êîíòðîëÿ. Åé ñâîéñòâåííî ñîçäàíèå
êâàçèñóäåáíûõ îðãàíîâ, îñóùåñòâëÿþùèõ êîíñòèòóöèîí-
íûé êîíòðîëü íà ïîñòîÿííîé îñíîâå, ðåøåíèÿ êîòîðûõ,
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10Ìîäåëü (îò ëàò. modulus - îáðàçåö,ñõåìà,ìåðà) ñóäåáíîãî êîíñòèòóöèîííîãî
êîíòðîëÿ - ýòî ñèñòåìà,ñõåìà îðãàíèçàöèè êîíñòèòóöèîííîãî êîíòðîëÿ îðãà-
íàìè þñòèöèè,âîïëîùàþùàÿ â ñåáå íàèáîëåå ñóùåñòâåííûå õàðàêòåðèñòèêè
îïðåäåëåííîãî òèïà êîíñòèòóöèîííîãî ïðàâîñóäèÿ. Ìîäåëè îòëè÷àþòñÿ äðóã
îò äðóãà ïðèíöèïàìè ïîñòðîåíèÿ,êîìïëåêòîâàíèÿ è ôóíêöèîíèðîâàíèÿ îðãà-
íîâ êîíñòèòóöèîííîé þñòèöèè,õàðàêòåðîì è øèðîòîé èõ ïîëíîìî÷èé,à òàêæå
ðÿäîì äðóãèõ êðèòåðèåâ. Â îòå÷åñòâåííîé íàó÷íîé ëèòåðàòóðå ìîäåëè ñó-
äåáíîãî êîíñòèòóöèîííîãî êîíòðîëÿ èìåíóþò òàêæå åãî òèïàìè èëè îðãàíè-
çàöèîííûìè ôîðìàìè (ñì., íàïðèìåð: ×èðêèí B.E. Êîíñòèòóöèîííîå ïðàâî
çàðóáåæíûõ ñòðàí. - Ì.,2000. - Ñ. 50-53).

11 Èíîãäà â íîðìàòèâíûõ àêòàõ ñâîèõ ñòðàí èëè íàó÷íîé ëèòåðàòóðå êâàçèñó-
äåáíûå îðãàíû ìîãóò èìåíîâàòüñÿ êîíñòèòóöèîííûìè ñóäàìè èëè âûñøèìè
êîíñòèòóöèîííûìè ñóäàìè. Ýòî ìîæåò ââåñòè â çàáëóæäåíèå îòíîñèòåëüíî
èõ ñòàòóñà. Ïîýòîìó äëÿ ÷åòêîé èäåíòèôèêàöèè íåîáõîäèìî àíàëèçèðîâàòü
èõ ïðèçíàêè ïðèìåíèòåëüíî ê óïîìèíàåìûì çäåñü êðèòåðèÿì. Ïðèì. àâò.



õîäÿùèìèñÿ ïîä åå âëèÿíèåì (Àâñòðèÿ,Áåëüãèÿ,Èòàëèÿ,
Ðîññèÿ, Ïîëüøà, Óêðàèíà,ÔÐÃ). Íàçâàíèå “åâðîïåéñêàÿ”
íå äîëæíî ââîäèòü â çàáëóæäåíèå îòíîñèòåëüíî ðàñïðî-
ñòðàíåííîñòè ýòîé ìîäåëè íà ïëàíåòå. Ìíîãèå ñòðàíû
Àçèè (Êèïð, Òóðöèÿ, Ñèðèÿ,Þæíàÿ Êîðåÿ, ñðåäíåàçèàòñ-
êèå ãîñóäàðñòâà ÑÍÃ),Àôðèêè (Àíãîëà,Åãèïåò,Ìàëè,Ýôè-
îïèÿ,Ñóäàí,Òàíçàíèÿ) è Ëàòèíñêîé Àìåðèêè (×èëè) òàê-
æå èñïîëüçóþò åâðîïåéñêóþ ìîäåëü.

Ïåðåõîäó ðîññèéñêèõ ðåãèîíîâ ê åâðîïåéñêîé ìîäåëè
ñïîñîáñòâîâàëè ñòðåìèòåëüíàÿ äåìîêðàòèçàöèÿ ðîññèéñ-
êîãî îáùåñòâà, ðåâîëþöèîííûå èçìåíåíèÿ â ãîñóäàð-
ñòâåííîì ìåõàíèçìå Ðîññèè,îñòðîòà ñîöèàëüíî-ïîëèòè-
÷åñêèõ êîíôëèêòîâ íà ðóáåæå 80-90-õ ãîäîâ XX ñòîëåòèÿ,
ñäåëàâøèå â òåõ óñëîâèÿõ íåàêòóàëüíûì äàëüíåéøåå
ñîõðàíåíèå îðãàíîâ êîíñòèòóöèîííîãî íàäçîðà, ïðî-
äåìîíñòðèðîâàâøèõ îïðåäåëåííóþ íåñïîñîáíîñòü ñîîò-
âåòñòâîâàòü òðåáîâàíèÿì âðåìåíè. Ïîä âëèÿíèåì ýòîãî
ïîâñåìåñòíî êàê íà ôåäåðàëüíîì,òàê è íà ðåãèîíàëüíîì
óðîâíÿõ êîìèòåòû êîíñòèòóöèîííîãî íàäçîðà ñòàëè çà-
ìåíÿòüñÿ êîíñòèòóöèîííûìè ñóäàìè. Óïîìÿíóòóþ ñìåíó
âèäîâ îðãàíîâ êîíñòèòóöèîííîãî êîíòðîëÿ íà óðîâíå
ñóáúåêòîâ ÐÔ ìîæíî òàêæå îáúÿñíèòü: ìàñøòàáíûìè èç-
ìåíåíèÿìè â îòå÷åñòâåííîì ôåäåðàëèçìå (íàïðèìåð,
çàêëþ÷åíèåì â ìàðòå 1992 ã. Ôåäåðàòèâíîãî äîãîâîðà,
ïðåäóñìàòðèâàþùåãî ïðèíöèïèàëüíî íîâûå ïîäõîäû â
ãîñóäàðñòâåííîì óñòðîéñòâå Ðîññèè ïî ñðàâíåíèþ ñ
ïðåäøåñòâóþùèìè ïåðèîäàìè); ïîïûòêàìè ðåãèîíîâ ïî-
ëó÷èòü â ëèöå êîíñòèòóöèîííîãî ñóäà äîïîëíèòåëüíûé
àòðèáóò ãîñóäàðñòâåííîñòè, íåäàðîì èíñòèòóò êîíñòèòó-
öèîííîãî ñóäà â ïåðâóþ î÷åðåäü ó÷ðåäèëè ó ñåáÿ ñóáú-
åêòû,íàèáîëåå àêòèâíî ïðîÿâëÿâøèå â íà÷àëå 90-õ ãîäîâ
ñåïàðàòèñòñêèå óñòðåìëåíèÿ (ßêóòèÿ, Áàøêèðèÿ, Ñâåðä-
ëîâñêàÿ îáëàñòü è äð.); æåëàíèåì ðóêîâîäñòâà ðåñïóá-
ëèê ñîçäàòü äîïîëíèòåëüíûé ìåõàíèçì çàùèòû îò âòîð-
æåíèé ôåäåðàëüíîãî öåíòðà â ðåñïóáëèêàíñêóþ êîìïå-
òåíöèþ; âîçäåéñòâèåì äåìîêðàòè÷åñêîé îáùåñòâåííîñ-
òè, âèäÿùåé â ñèëüíîì ñóäåáíîì îðãàíå,îñóùåñòâëÿ-
þùåì êîíñòèòóöèîííîå ïðàâîñóäèå,ðåàëüíûé ìåõàíèçì,
ñïîñîáíûé îáåñïå÷èòü ñîáëþäåíèå ðåæèìà êîíñòèòóöè-

äåëàëî èõ ìåíåå ýôôåêòèâíîé ôîðìîé ñïåöèàëèçèðî-
âàííîãî êîíñòèòóöèîííîãî êîíòðîëÿ â ñðàâíåíèè ñ êîíñ-
òèòóöèîííûìè ñóäàìè,êîòîðûì ïðèñóùà áîëåå øèðîêàÿ
êîìïåòåíöèÿ è ðåøåíèÿ êîòîðûõ îòëè÷àþòñÿ áîëüøîé
þðèäè÷åñêîé çíà÷èìîñòüþ. Íå ñëó÷àéíî ïîýòîìó ôðàí-
öóçñêèé òèï ñïåöèàëèçèðîâàííîãî êîíñòèòóöèîííîãî
êîíòðîëÿ â ïëàíåòàðíîì ìàñøòàáå íå ñíèñêàë ìàññîâî-
ãî ïðèìåíåíèÿ. Õàðàêòåðíûå äëÿ íåãî îðãàíû (êîìèòåòû,
ñîâåòû, íàäçîðû) â ñîâðåìåííûõ ãîñóäàðñòâàõ âñòðå÷à-
þòñÿ îòíîñèòåëüíî ðåäêî. Âàæíî è òî,÷òî ìèðîâîé ïðàê-
òèêå ïðàêòè÷åñêè íåèçâåñòíû ïðèìåðû óäà÷íîé àäàïòà-
öèè ôðàíöóçñêîé ìîäåëè êîíñòèòóöèîííîãî êîíòðîëÿ ê
óñëîâèÿì ôåäåðàöèè, ÷òîáû â êàêîì-ëèáî ãîñóäàðñòâå
îðãàíû êîíñòèòóöèîííîãî íàäçîðà áûëè ïîëíîöåííî
ïðåäñòàâëåíû êàê íà ôåäåðàëüíîì, òàê è íà ñóáôåäå-
ðàëüíîì óðîâíÿõ ãîñóäàðñòâà îäíîâðåìåííî.

Ïîýòîìó íå óäèâèòåëüíî,÷òî è ãîñóäàðñòâåííî-òåððè-
òîðèàëüíûå îáðàçîâàíèÿ Ðîññèè äîâîëüíî áûñòðî ñòàëè
ïåðåõîäèòü ê åâðîïåéñêîé (àâñòðèéñêîé, êåëüçåíîâñ-
êîé)12 ìîäåëè ñóäåáíîãî êîíñòèòóöèîííîãî êîíòðîëÿ. Ýòà
ìîäåëü ïðåäóñìàòðèâàåò, ÷òî êîíñòèòóöèîííîå ïðàâîñó-
äèå âûäåëÿåòñÿ èç ïðàâîñóäèÿ îáùåãî, à êîíñòèòóöè-
îííûå ñïîðû ðàññìàòðèâàþòñÿ òîëüêî ñïåöèàëèçèðî-
âàííûìè îðãàíàìè (êîíñòèòóöèîííûìè ñóäàìè), íå âõî-
äÿùèìè â ñèñòåìó ñóäîâ îáùåé þðèñäèêöèè. Äëÿ ýòèõ
îðãàíîâ äåÿòåëüíîñòü ïî êîíñòèòóöèîííîìó êîíòðîëþ
ÿâëÿåòñÿ åäèíñòâåííîé ôóíêöèåé. Ïîìèìî ýòîãî, îòëè-
÷èòåëüíûì ïðèçíàêîì åâðîïåéñêîé ñèñòåìû êîíñòèòóöè-
îííîé þñòèöèè ÿâëÿåòñÿ òî, ÷òî ïðåäóñìîòðåííûå åþ
ñïåöèàëèçèðîâàííûå ñóäåáíûå îðãàíû îáëàäàþò ñïåöè-
àëüíîé êîìïåòåíöèåé êîíñòèòóöèîííîé þðèñäèêöèåé,
îñóùåñòâëÿåìîé ïîñðåäñòâîì ñàìîñòîÿòåëüíîãî âèäà
ñóäîïðîèçâîäñòâà (êîíñòèòóöèîííîãî). Ïðåèìóùåñòâåí-
íî åâðîïåéñêàÿ ìîäåëü ðåàëèçóåòñÿ â ïðàêòèêå ïîñòðî-
åíèÿ êîíñòèòóöèîííîãî êîíòðîëÿ â ñòðàíàõ ñ êîíòèíåí-
òàëüíîé ñèñòåìîé ïðàâà èëè ñ ïðàâîâûìè ñèñòåìàìè,íà-

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ · 1(35)`07

40 41

Àêòóàëüíûå ïðîáëåìû êîíñòèòóöèîííîãî ïðàâîñóäèÿ

12 Ïî èìåíè âûäàþùåãîñÿ àâñòðèéñêîãî òåîðåòèêà è ïðàêòèêà Ãàíñà (Õàíñà)
Êåëüçåíà, ïðåäëîæèâøåãî è âîïëîòèâøåãî â ãîñóäàðñòâåííîì ìåõàíèçìå
Àâñòðèè (â 1919 ã.) èäåþ ñïåöèàëèçèðîâàííîãî êîíñòèòóöèîííîãî ñóäà.
Ïðèì. àâò.



êàê äåëî ïîñòóïèò ê íåìó,áóäó÷è ðàññìîòðåíî íèæåñòî-
ÿùèìè ñóäàìè,êîòîðûå ïðîâåðÿòü çàêîíû íà èõ ñîîòâå-
òñòâèå Êîíñòèòóöèè íå ìîãóò.

Àíàëîãè÷íî óêàçàííîé ñõåìå â Ðåñïóáëèêå Èíãóøåòèÿ
Âåðõîâíûé Ñóä ïðèçíàâàëñÿ âûñøèì ñóäåáíûì îðãàíîì
ðåñïóáëèêè íå òîëüêî â ñôåðå ãðàæäàíñêîãî,óãîëîâíîãî
ñóäîïðîèçâîäñòâà, íî è êîíñòèòóöèîííîãî (ñò. 83 ðåñ-
ïóáëèêàíñêîé Êîíñòèòóöèè)15, â Ìîñêâå íà Ìîñêîâñêèé
ãîðîäñêîé ñóä âîçëàãàëîñü îôèöèàëüíîå òîëêîâàíèå çà-
êîíîâ Ìîñêâû (ñò. 121 Óñòàâà ãîðîäà)16. Â Ñàìàðñêîé
îáëàñòè ïðåäóñìàòðèâàëîñü âîçëîæåíèå â íåêîòîðûõ
ñèòóàöèÿõ íà îáëàñòíîé ñóä îáÿçàííîñòè ðàññìàòðèâàòü
ñïîðû ìåæäó îáëàñòíûì çàêîíîäàòåëüíûì îðãàíîì è
ãëàâîé àäìèíèñòðàöèè îáëàñòè ïî âîïðîñàì ïðèíÿòèÿ
çàêîíîäàòåëüíûõ àêòîâ17. Â Ðåñïóáëèêå Àëòàé äîïóñêà-
ëîñü îñóùåñòâëåíèå êîíñòèòóöèîííîãî êîíòðîëÿ ðåñ-
ïóáëèêàíñêèì Âåðõîâíûì Ñóäîì (à ïî íåêîòîðûì äåëàì
ðåñïóáëèêàíñêèì Àðáèòðàæíûì ñóäîì)18. Ïî ñóòè, òàêèì
îáðàçîì, áûëè ñäåëàíû ïîïûòêè ïðèñïîñîáëåíèÿ ñóäîâ
îáùåé þðèñäèêöèè ê ôóíêöèÿì êîíñòèòóöèîííîãî êîíò-
ðîëÿ, ò.å. ó÷ðåæäåíèÿ â îòäåëüíûõ ñóáúåêòàõ ÐÔ àìå-
ðèêàíñêîé ìîäåëè êîíñòèòóöèîííîãî ïðàâîñóäèÿ.

Ðåàëèçàöèÿ èäåè îñóùåñòâëåíèÿ êîíñòèòóöèîííîãî
êîíòðîëÿ ñóäàìè îáùåé þðèñäèêöèè (àìåðèêàíñêîé ìî-
äåëè êîíñòèòóöèîííîãî ïðàâîñóäèÿ) íà óðîâíå ñóáúåê-
òîâ Ôåäåðàöèè ïîòåíöèàëüíî èìååò äëÿ Ðîññèè ðÿä
ïðèâëåêàòåëüíûõ ïîëîæèòåëüíûõ ÷åðò, ñïîñîáíûõ áëà-
ãîïðèÿòíî îòðàçèòüñÿ íà óðåãóëèðîâàíèè ðÿäà ïðîáëåì
åå ðåãèîíàëüíîé êîíñòèòóöèîííîé þñòèöèè: 1) ðåøèòü
âîïðîñû êàäðîâîãî îáåñïå÷åíèÿ ïóòåì ïðèâëå÷åíèÿ ê
îñóùåñòâëåíèþ êîíñòèòóöèîííîãî êîíòðîëÿ â ðåãèîíàõ
íà êîíêóðåíòíîé îñíîâå îïûòíûõ ïðîôåññèîíàëüíûõ ñó-

îííîñòè â ñâîèõ ñóáúåêòàõ; äîñòàòî÷íî çðåëûì óðîâíåì
ðàçâèòèÿ ãîñóäàðñòâåííî-âëàñòíûõ îòíîøåíèé â íåêî-
òîðûõ ñóáúåêòàõ Ôåäåðàöèè, ÷òî îáåñïå÷èëî èõ ãîòîâ-
íîñòü ê âîñïðèÿòèþ èíñòèòóòà êîíñòèòóöèîííîé þñòèöèè
êàê ìåõàíèçìà, ñïîñîáñòâóþùåãî äàëüíåéøåìó ðàçâè-
òèþ ïîëèòè÷åñêîé è ïðàâîâîé êóëüòóðû ýòèõ ðåãèîíîâ.

Ïî-âèäèìîìó,â îñíîâíîì â ñèëó ïåðâûõ òðåõ ïðè÷èí
åâðîïåéñêàÿ ôîðìà ñóäåáíîãî êîíñòèòóöèîííîãî êîíò-
ðîëÿ, â ïåðâóþ î÷åðåäü, óêîðåíèëàñü â ñóáúåêòàõ, îñíî-
âàííûõ ïî íàöèîíàëüíîìó ïðèçíàêó (ðåñïóáëèêàõ). Òàê,ê
ëåòó 1993 ã., êîãäà íåîáõîäèìîñòü ñîçäàíèÿ óñòàâíûõ13

ñóäîâ â îáëàñòÿõ è êðàÿõ åùå òîëüêî äèñêóòèðîâàëàñü,
ñâîèìè êîíñòèòóöèîííûìè ñóäàìè óæå óñïåëè îáçà-
âåñòèñü Ðåñïóáëèêè Äàãåñòàí,Êàáàðäèíî-Áàëêàðèÿ,Ìîð-
äîâèÿ è Ñàõà (ßêóòèÿ), à â Áàøêîðòîñòàíå è Òûâå òàêèå
ñóäû õîòÿ íå ñîçäàâàëèñü, íî áûëè ïðèíÿòû çàêîíû î
êîíñòèòóöèîííûõ ñóäàõ ýòèõ ðåñïóáëèê. Êîíñòèòóöèåé
×å÷åíñêîé Ðåñïóáëèêè 1992 ã. òàêæå ïðåäóñìàòðèâàëîñü
ñîçäàíèå Êîíñòèòóöèîííîãî ñóäà14.

Â íåêîòîðûõ ñóáúåêòàõ ÐÔ êîíñòèòóöèîííîå ïðàâîñó-
äèå äî ñåðåäèíû 90-õ ãîäîâ îñóùåñòâëÿëîñü ñóäàìè îá-
ùåé þðèñäèêöèè. Â äàííîì ñëó÷àå àïðîáàöèþ ïðîõîäè-
ëà àìåðèêàíñêàÿ ìîäåëü êîíñòèòóöèîííîãî êîíòðîëÿ,ïðå-
äóñìàòðèâàþùàÿ, ÷òî ñïåöèàëüíûå êîíñòèòóöèîííûå ñó-
äû èëè êîíñòèòóöèîííûå íàäçîðû â ñòðàíå íå ñîçäàþòñÿ,
à òàêîé êîíòðîëü ïîðó÷àåòñÿ ñóäàì îáùåé þðèñäèêöèè,
îñóùåñòâëÿþùèì åãî ïðè ðàññìîòðåíèè êîíêðåòíûõ óãî-
ëîâíûõ è àäìèíèñòðàòèâíûõ äåë èëè ãðàæäàíñêî-ïðàâî-
âûõ ñïîðîâ. Ïðè ýòîì âîçìîæíû âàðèàíòû: â òàêèõ ñòðà-
íàõ, êàê ÑØÀ, Àðãåíòèíà, Ìåêñèêà, ëþáîé ñóä îáùåé
þðèñäèêöèè ìîæåò ïðèçíàòü çàêîí íåêîíñòèòóöèîííûì;
à âîò â Àâñòðàëèè è Ìàëàéçèè êîíñòèòóöèîííîñòü çàêî-
íà âïðàâå ïðîâåðÿòü òîëüêî Âåðõîâíûé Ñóä, ïîñëå òîãî
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13 Âïåðâûå èäåÿ ñîçäàíèÿ â îáëàñòÿõ,êðàÿõ è àâòîíîìíûõ îêðóãàõ ñâîèõ îðãà-
íîâ êîíñòèòóöèîííîé þñòèöèè (óñòàâíûõ ñóäîâ) áûëà âûäâèíóòà íà Êîíñòèòó-
öèîííîì ñîâåùàíèè â 1993 ã. (ñì. ïîäðîáíåå: Êîíñòèòóöèîííûå è óñòàâíûå
ñóäû ñóáúåêòîâ Ðîññèéñêîé Ôåäåðàöèè: Ñðàâíèòåëüíîå èññëåäîâàíèå çàêî-
íîäàòåëüñòâà è ñóäåáíîé ïðàêòèêè: Íîðìàòèâíûå àêòû / Îòâ. ðåä. Ì.À. Ìè-
òþêîâ. - Ì.,1999. - Ñ. 4).

14 Ñì.: Êîíñòèòóöèè, óñòàâû è äîãîâîðû ñóáúåêòîâ ðîññèéñêîé Ôåäåðàöèè íà
Ñåâåðíîì Êàâêàçå. - Ðîñòîâ-í/Ä.,1998. - Ñ. 376.

15 Ñì.: Êîíñòèòóöèè ðåñïóáëèê â ñîñòàâå Ðîññèéñêîé Ôåäåðàöèè. Ñáîðíèê äî-
êóìåíòîâ. - Ì.,1995. - Ñ. 150,280. 

16 Ñì.: Óñòàâû êðàåâ,îáëàñòåé,ãîðîäîâ ôåäåðàëüíîãî çíà÷åíèÿ,àâòîíîìíîé îá-
ëàñòè, àâòîíîìíûõ îêðóãîâ Ðîññèéñêîé Ôåäåðàöèè. Âûï. 2. - Ì., 1996. - Ñ.
263.

17 Ñì.: ñò. 39 Çàêîíà Ñàìàðñêîé îáëàñòè “Î ðàçðàáîòêå, âíåñåíèè è ïðèíÿòèè
íîðìàòèâíûõ ïðàâîâûõ àêòîâ Ñàìàðñêîé îáëàñòè” îò 5 èþëÿ 1995 ã. // Ñîá-
ðàíèå çàêîíîäàòåëüñòâà Ñàìàðñêîé îáëàñòè. Ò. 1. - Ñàìàðà,1997. - Ñ. 83.

18 Ñì.: Êîíñòèòóöèÿ Ðåñïóáëèêè Àëòàé (Îñíîâíîé Çàêîí). - Ãîðíî-Àëòàéñê,1997.
- Ñ. 55-57.



Àìåðèêàíñêàÿ ìîäåëü ìîæåò ïðèæèòüñÿ â ñòðàíå,â êî-
òîðîé òåîðèÿ è ïðàêòèêà íå îòäåëÿåò íîðìû ïðàâà îò ñó-
äåáíûõ ðåøåíèé (ýòî âûðàæàåòñÿ â ãîñïîäñòâå ïðåöå-
äåíòîâ,íîñÿùèõ êàçóèñòè÷íûé õàðàêòåð,êàê ãëàâíîãî èñ-
òî÷íèêà ïðàâà), ãäå ñóäåáíîé âëàñòè ñâîéñòâåííà áîëü-
øàÿ àâòîíîìèÿ ïî îòíîøåíèþ ê äðóãèì âåòâÿì âëàñòè
(íàïðèìåð,â ïðåäîñòàâëåíèè åé ïðàâîòâîð÷åñêèõ ïîëíî-
ìî÷èé). Ýòèõ óñëîâèé íåò â Ðîññèè è â åå ñóáúåêòàõ,÷òî
ñòàâèò àìåðèêàíñêóþ ìîäåëü â ÿâíîå íåñîîòâåòñòâèå óñ-
òîÿì ðîññèéñêîãî ãîñóäàðñòâà è ïðàâà: ãîñïîäñòâó íîð-
ìàòèâíîãî ïðàâîâîãî àêòà êàê îñíîâíîãî èñòî÷íèêà ïðà-
âà,íåîñïîðèìîñòè ïðèíöèïà “ñóä ïðèìåíÿåò,à íå òâîðèò
ïðàâî”,ïðèçíàíèþ çà ñóäåáíîé ïðàêòèêîé âñïîìîãàòåëü-
íîé ðîëè è ò.ä.

Ñòîèò òàêæå ñîãëàñèòüñÿ ñ ìíåíèåì,âûñêàçàííûì À.À.
Êëèøàñîì19,÷òî îäíîé èç îñíîâíûõ ïðè÷èí íåïðèíÿòèÿ â
Çàïàäíîé Åâðîïå è ãîñóäàðñòâàõ-÷ëåíàõ ÑÍÃ (â òîì ÷èñ-
ëå Ðîññèè) ñåâåðî-àìåðèêàíñêîé ìîäåëè êîíñòèòóöèîí-
íîãî êîíòðîëÿ ÿâëÿþòñÿ óñèëåíèå â ïîñëåâîåííûé ïåðè-
îä ðîëè èñïîëíèòåëüíûõ îðãàíîâ ãîñóäàðñòâåííîé âëàñ-
òè è óìåíüøåíèå ðåàëüíîé çíà÷èìîñòè ïðåäñòàâèòåëü-
íûõ è ñóäåáíûõ èíñòèòóòîâ.

Íî íå òîëüêî ýòèìè ïðè÷èíàìè îáúÿñíÿåòñÿ îòêàç Ðîñ-
ñèè îò àìåðèêàíñêîé ìîäåëè êîíñòèòóöèîííîé þñòèöèè â
ïîëüçó ìîäåëè êåëüçåíîâñêîé, â òîì ÷èñëå è íà ðåãèî-
íàëüíîì óðîâíå. Ïîëèòè÷åñêàÿ îáñòàíîâêà êîíöà 80-õ íà-
÷àëà 90-õ ãîäîâ, âûðàçèâøàÿñÿ â äåìîêðàòèçàöèè Ðîñ-
ñèéñêîãî ãîñóäàðñòâà è åãî ñóäåáíîé ñèñòåìû, îáóñëî-
âèëà âûñîêèå òðåáîâàíèÿ ê ñòàíäàðòàì îòå÷åñòâåííîãî
ôåäåðàëüíîãî è ñóáôåäåðàëüíîãî êîíñòèòóöèîííîãî
ïðàâîñóäèÿ. Ñóäåáíûé êîíñòèòóöèîííûé êîíòðîëü, îñó-
ùåñòâëÿåìûé àâòîíîìíûìè,ñïåöèôè÷åñêèìè ïî ïðèíöè-
ïàì è ïðîöåäóðàì ñâîåãî ôóíêöèîíèðîâàíèÿ îðãàíàìè
êîíñòèòóöèîííîãî êîíòðîëÿ (êîíñòèòóöèîííûìè ñóäàìè),
ÿâëÿÿñü ïðîâåðåííîé íà ïðàêòèêå ýôôåêòèâíîé ãàðàíòè-
åé âåðõîâåíñòâà ïðàâà,êàê íåëüçÿ áîëåå ñîîòâåòñòâîâàë
ýòèì òðåáîâàíèÿì âðåìåíè.

äåé; 2) èçáåæàòü äóáëèðîâàíèÿ,êîíêóðåíöèè, êîíôëèêòà
êîìïåòåíöèé ìåæäó êîíñòèòóöèîííûìè (óñòàâíûìè) ñó-
äàìè è ñóäàìè îáùåé þðèñäèêöèè; 3) ñäåëàòü êîíñòèòó-
öèîííîå ïðàâîñóäèå ìàòåðèàëüíî äîñòóïíûì äëÿ ñóáú-
åêòîâ,òàê êàê åãî ôèíàíñèðîâàíèå áóäåò îñóùåñòâëÿòü-
ñÿ çà ôåäåðàëüíûé ñ÷åò è íå ïîòðåáóåò çàòðàò èç áþä-
æåòíûõ ñðåäñòâ ðåãèîíîâ íà äåÿòåëüíîñòü äîðîãîñòîÿ-
ùåé ñóäåáíîé ïîäñèñòåìû; 4) ñîçäàòü ïðîöåññóàëüíûå
ìåõàíèçìû ïåðåñìîòðà ðåøåíèé íèæåñòîÿùèõ ñóäîâ,
îñóùåñòâëÿþùèõ êîíñòèòóöèîííîå (óñòàâíîå) ïðàâîñó-
äèå; 5) ñäåëàòü êîíñòèòóöèîííûé êîíòðîëü ïîâñåìåñò-
íûì è ôàêòè÷åñêè îáÿçàòåëüíûì äëÿ âñåõ ñóáúåêòîâ
Ôåäåðàöèè; 6) ìàêñèìàëüíî îòäàëèòü äåÿòåëüíîñòü
êîíñòèòóöèîííîé þñòèöèè îò ñôåðû ïîëèòèêè; 7) îáîãà-
òèòü îñóùåñòâëåíèå êîíñòèòóöèîííîãî (óñòàâíîãî) ïðà-
âîñóäèÿ îïûòîì ïðàêòèêè âñåé ñóäåáíîé ñèñòåìû.

Âàæíî òàêæå îòìåòèòü,÷òî îïûò çàðóáåæíûõ ñòðàí ïî-
êàçûâàåò ýôôåêòèâíîñòü è ïðèñïîñîáëÿåìîñòü ýòîé ìî-
äåëè ê óñëîâèÿì êðóïíûõ ñëîæíîñîñòàâíûõ ãîñóäàðñòâ,â
òîì ÷èñëå ìíîãîíàöèîíàëüíûõ (Èíäèÿ).

Îäíàêî,ðàçðàáàòûâàÿ è ïðèíèìàÿ íîðìû ñò. 27 Ôåäå-
ðàëüíîãî êîíñòèòóöèîííîãî çàêîíà “Î ñóäåáíîé ñèñòåìå
Ðîññèéñêîé Ôåäåðàöèè” îò 31 äåêàáðÿ 1996 ã.,óñòàíàâ-
ëèâàþùèå îñíîâíûå ïàðàìåòðû ðîññèéñêîé êîíñòèòóöè-
îííîé þñòèöèè, çàêîíîäàòåëü ðåøèòåëüíî îòêàçàëñÿ îò
óïîìÿíóòûõ ïðåèìóùåñòâ àìåðèêàíñêîé ìîäåëè è íàðà-
áîòàííîé ïðàêòèêè åå âíåäðåíèÿ â ñóáúåêòàõ Ôåäå-
ðàöèè. Ñ ÷åì ýòî ñâÿçàíî?

Íåòðóäíî çàìåòèòü,÷òî êàæäàÿ èç âûøåîïèñàííûõ ìî-
äåëåé êîíñòèòóöèîííîãî êîíòðîëÿ òÿãîòååò ê òîé èëè
èíîé ñèñòåìå (ñåìüå) ïðàâà. Ñòðàíû, ïðèíàäëåæàùèå ê
àíãëî-ñàêñîíñêîé ñåìüå îáùåãî (ïðåöåäåíòíîãî) ïðàâà
(common law), ïðèäåðæèâàþòñÿ â îñíîâíîì àìåðèêàíñ-
êîé ìîäåëè ïðîâåðêè êîíñòèòóöèîííîñòè çàêîíîâ ñóäà-
ìè îáùåé þðèñäèêöèè,åâðîïåéñêàÿ ìîäåëü èñïîëüçóåò-
ñÿ êàê ïðàâèëî â ñòðàíàõ, ïðèíàäëåæàùèõ ê ðîìàíî-ãåð-
ìàíñêîé ñèñòåìå ïðàâà (ê íèì îòíîñèòñÿ è Ðîññèÿ), õîòÿ
â ýòîé çàêîíîìåðíîñòè âñòðå÷àþòñÿ èñêëþ÷åíèÿ, îáúÿñ-
íÿåìûå ñóáúåêòèâíûìè ôàêòîðàìè.
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Òàêèì îáðàçîì,ââåäåíèå â ñóáúåêòàõ ÐÔ åâðîïåéñêîé
ìîäåëè êîíñòèòóöèîííîãî ïðàâîñóäèÿ, ò.å. âûäåëåíèå
êîíñòèòóöèîííîãî ïðàâîñóäèÿ èç îáùåãî ïðàâîñóäèÿ è
åãî îñóùåñòâëåíèå èñêëþ÷èòåëüíî ñïåöèàëèçèðîâàííû-
ìè êîíñòèòóöèîííûìè (óñòàâíûìè) ñóäàìè,âõîäÿùèìè â
ñóäåáíóþ ñèñòåìó Ðîññèè, áûëî ôàêòè÷åñêè èíèöèèðî-
âàíî ôåäåðàëüíûìè âëàñòÿìè “ñâåðõó” â êà÷åñòâå åäèí-
ñòâåííî âîçìîæíîãî âàðèàíòà. Íàðÿäó ñ ìèðîâûìè ñóäà-
ìè ýòè ñóäû áûëè îòíåñåíû ê êàòåãîðèè ñóäîâ ñóáúåêòîâ
Ôåäåðàöèè (ñò. 4 Çàêîíà). Â èòîãå îòå÷åñòâåííàÿ êîíñ-
òèòóöèîííàÿ þñòèöèÿ ðàññðåäîòî÷èëàñü ïî äâóì óðîâ-
íÿì ãîñóäàðñòâåííîé âëàñòè,è â íàñòîÿùèé ìîìåíò îíà
âêëþ÷àåò â ñâîé ñîñòàâ: 1) îáùåôåäåðàëüíûé Êîíñòèòó-
öèîííûé Ñóä ÐÔ; 2) êîíñòèòóöèîííûå (óñòàâíûå) ñóäû
îòäåëüíûõ ñóáúåêòîâ ÐÔ.

Íåîáõîäèìî ïðèçíàòü,äà ýòî íèêåì îñîáî è íå ñêðû-
âàåòñÿ, ÷òî ýòà ìîäåëü ðîññèéñêîãî êîíñòèòóöèîííîãî
ïðàâîñóäèÿ âî ìíîãîì ïîâòîðÿåò àíàëîãè÷íóþ íåìåöêóþ
ìîäåëü. Âîñïðèÿòèå Ðîññèåé èìåííî íåìåöêîãî îïûòà
êîíñòèòóöèîííîãî ïðàâîñóäèÿ â êà÷åñòâå îáðàçöà âûòå-
êàåò èç ðÿäà îáúåêòèâíûõ è ñèòóàòèâíûõ îáñòîÿòåëüñòâ.
Ðîññèþ è Ãåðìàíèþ åäèíèò ãåîãðàôè÷åñêàÿ áëèçîñòü,
îáùíîñòü èñòîðè÷åñêèõ ñóäåá, ïîëèòè÷åñêîå è êóëüòóð-
íîå ðîäñòâî (íàïðèìåð, ïðîâîäèìîå â Ðîññèè â XIX â.
ðàñêðåïîùåíèå êðåñòüÿí è åå ïåðâûå èçáèðàòåëüíûå
çàêîíû 1906-1907 ãã. êîïèðîâàëè ïðóññêèé îïûò),ýêîíî-
ìè÷åñêàÿ âçàèìîçàâèñèìîñòü (ÔÐÃ â 80-90õ ãîäàõ áûëà
ãëàâíûì êðåäèòíî-òîðãîâûì ïàðòíåðîì Ðîññèè). È,íàêî-
íåö,ÔÐÃ - ýòî åäèíñòâåííîå êðóïíîå ôåäåðàòèâíîå ãî-
ñóäàðñòâî,èìåþùåå ñõîæóþ ñ ÐÔ êîíòèíåíòàëüíóþ ïðà-
âîâóþ ñèñòåìó è ñóìåâøåå ñîçäàòü äååñïîñîáíóþ ìî-
äåëü äâóõóðîâíåâîãî (ôåäåðàëüíîãî è ñóáôåäåðàëüíîãî)
êîíñòèòóöèîííîãî ïðàâîñóäèÿ åâðîïåéñêîãî òèïà. Âçÿâ
çà îñíîâó íåìåöêóþ ñõåìó ïîñòðîåíèÿ êîíñòèòóöèîííî-
ãî ïðàâîñóäèÿ (ïðè ýòîì ðîññèéñêèé çàêîíîäàòåëü íå
ó÷åë ðÿä åãî ïðèíöèïèàëüíûõ ñóãóáî íàöèîíàëüíûõ îñî-
áåííîñòåé,÷òî íåãàòèâíî îòðàçèëîñü íà ðîññèéñêîé ðå-
ãèîíàëüíîé êîíñòèòóöèîííîé þñòèöèè), ñëåäóåò ïðèç-
íàòü,÷òî áîëåå áëèçêîãî è ïîäõîäÿùåãî Ðîññèè äëÿ ðå-

Ñûãðàëè ñóùåñòâåííîå çíà÷åíèå äëÿ ýòîãî âûáîðà
ðîñò íàöèîíàëüíîãî ñàìîñîçíàíèÿ ìíîãèõ ðîññèéñêèõ
ýòíîñîâ,à òàêæå ïîëèòè÷åñêèå àìáèöèè ðóêîâîäñòâ ðÿäà
ðåñïóáëèê â ñîñòàâå Ðîññèéñêîé Ôåäåðàöèè, âûðàæåí-
íûå â ñåïàðàòèñòñêèõ ëîçóíãàõ è èäåÿõ ñóâåðåíèçàöèè,
ïîïûòêàõ ðåãèîíàëüíûõ ýëèò “ïîâûñèòü ñâîé ñîáñòâåí-
íûé ñòàòóñ è ïðèîáðåñòè â ëèöå òàêèõ ñóäîâ èñïîëíèòå-
ëåé ðåãèîíàëüíîãî çàêîíîäàòåëüñòâà, “îáðàñòè”
ñîáñòâåííîé þðèäè÷åñêîé èíôðàñòðóêòóðîé”20. Ýòèì
òðåáîâàíèÿì âðÿä ëè ñîîòâåòñòâîâàëî îñóùåñòâëåíèå
êîíñòèòóöèîííîãî êîíòðîëÿ â ðåãèîíàõ îáùèìè ñóäàìè
âòîðîãî çâåíà, âñòðîåííûìè â åäèíóþ èåðàðõè÷åñêóþ
ñèñòåìó ôåäåðàëüíûõ ñóäîâ îáùåé þðèñäèêöèè,çàâèñè-
ìóþ íå îò ðåãèîíîâ, à îò ôåäåðàëüíîãî öåíòðà.

Ñêàçàííîå ïðèâîäèò ê âûâîäó î òîì,÷òî àìåðèêàíñêàÿ
ìîäåëü êîíñòèòóöèîííîãî ïðàâîñóäèÿ íå èìååò â Ðîñ-
ñèéñêîé Ôåäåðàöèè ñåðüåçíûõ ïðåäïîñûëîê è íå ìîæåò â
íàñòîÿùèé ìîìåíò âñåðüåç ðàññìàòðèâàòüñÿ â êà÷åñòâå
äîëãîñðî÷íîé ïåðñïåêòèâíîé àëüòåðíàòèâû åâðîïåéñêîé
ìîäåëè êîíñòèòóöèîííîé þñòèöèè íà ðåãèîíàëüíîì óðîâ-
íå. Îäíàêî âîçâðàò ê îòäåëüíûì åå ýëåìåíòàì ìîæåò ðàñ-
ñìàòðèâàòüñÿ ñ ïðàêòè÷åñêîé òî÷êè çðåíèÿ â êà÷åñòâå
âðåìåííîãî ñðåäñòâà êàê îäèí èç âîçìîæíûõ âàðèàíòîâ
ïðîäâèæåíèÿ êîíñòèòóöèîííîãî ïðàâîñóäèÿ â ðåãèîíû,ãäå
ñîçäàíèå êîíñòèòóöèîííûõ ñóäîâ îáúåêòèâíî çàòðóäíåíî.

Íàáëþäàâøàÿñÿ â 90-õ ãîäàõ äèâåðñèôèêàöèÿ ðîñ-
ñèéñêîãî ðåãèîíàëüíîãî êîíñòèòóöèîííîãî ïðàâîñóäèÿ è
äèñêóññèè î âîçìîæíîñòè,ëåãàëüíîñòè,öåëåñîîáðàçíîñ-
òè è äîïóñòèìûõ âàðèàíòàõ ñîçäàíèÿ îðãàíîâ êîíñòèòó-
öèîííîé (óñòàâíîé) þñòèöèè â ñóáúåêòàõ Ôåäåðàöèè áû-
ëè çàâåðøåíû ïîñëå ïðèíÿòèÿ Ôåäåðàëüíîãî êîíñòèòó-
öèîííîãî çàêîíà “Î ñóäåáíîé ñèñòåìå Ðîññèéñêîé
Ôåäåðàöèè” îò 31 äåêàáðÿ 1996 ã.21 - êîíñòèòóöèîííûå
(óñòàâíûå) ñóäû ñîãëàñíî ñò. 4 è 27 ýòîãî àêòà çàêîíîäà-
òåëüíî ñòàëè åäèíñòâåííî âîçìîæíîé ôîðìîé ñóáôåäå-
ðàëüíîé êîíñòèòóöèîííîé þñòèöèè.
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ðàëüíîãî îñíîâíîãî çàêîíà24. Ýòî â íåìàëîé ñòåïåíè
îáúÿñíÿåò îðèãèíàëüíîñòü ñîâðåìåííîé îðãàíèçàöèè è
ôóíêöèîíèðîâàíèÿ ýòèõ ïåðâûõ çåìåëüíûõ ñóäîâ, îñî-
áåííî áàâàðñêîãî. Áîëüøèíñòâî îñòàëüíûõ çåìåëüíûõ
îðãàíîâ êîíñòèòóöèîííîãî ïðàâîñóäèÿ áûëè ó÷ðåæäåíû
óæå ïîñëå âñòóïëåíèÿ â ñèëó Êîíñòèòóöèè ÔÐÃ 1949 ã. è
Çàêîíà î Ôåäåðàëüíîì Êîíñòèòóöèîííîì Ñóäå 1951 ã.,
÷òî ïðåäîïðåäåëèëî âçÿòèå çåìëÿìè Ôåäåðàëüíîãî
Êîíñòèòóöèîííîãî Ñóäà (ÔÊÑ) â êà÷åñòâå îáðàçöà äëÿ
ïîäðàæàíèÿ.

Â íàñòîÿùèé ìîìåíò îðãàíû êîíñòèòóöèîííîãî ïðàâî-
ñóäèÿ ñîçäàíû â 15 ñóáúåêòàõ ÔÐÃ èç 16 (çà èñêëþ÷åíè-
åì çåìëè Øëåçâèã-Ãîëüøòåéí). Òàêèì îáðàçîì, íåìåö-
êàÿ êîíñòèòóöèîííàÿ þñòèöèÿ îòëè÷àåòñÿ öåëîñòíîñòüþ
è çàâåðøåííîñòüþ, ÷åãî íåëüçÿ ñêàçàòü î Ðîññèè, ãäå
êîíñòèòóöèîííûå (óñòàâíûå) ñóäû ôóíêöèîíèðóþò òîëü-
êî â øåñòîé ÷àñòè âñåõ ñóáúåêòîâ Ôåäåðàöèè (â 15 ðåãè-
îíàõ èç 89).

Ïîÿâëåíèå çåìåëüíûõ êîíñòèòóöèîííûõ ñóäîâ â ñîâðå-
ìåííîé Ãåðìàíèè îáóñëîâëåíî íå òîëüêî ïðåäøåñòâóþ-
ùèì èñòîðè÷åñêèì îïûòîì,íî è ôåäåðàòèâíîé ïðèðîäîé
ýòîãî ãîñóäàðñòâà,ñóáúåêòû êîòîðîãî ïðåäñòàâëÿþò ñîáîé
ãîñóäàðñòâåííûå òåððèòîðèàëüíûå (ãîñóäàðñòâîïîäîá-
íûå) îáðàçîâàíèÿ. Â íàóêå ãîñóäàðñòâåííîãî ïðàâà Ãåð-
ìàíèè ïîëó÷èëî ðàñïðîñòðàíåíèå ïðåäñòàâëåíèå î òîì,
÷òî ñèñòåìà íåìåöêîãî ôåäåðàëèçìà îñíîâàíà íà ïðèçíà-
íèè ãîñóäàðñòâåííîñòè çåìåëü, âõîäÿùèõ â ôåäåðàöèþ.
Îòòàëêèâàÿñü îò þðèäè÷åñêèõ îñîáåííîñòåé äîãîâîðíîãî
îáúåäèíåíèÿ â ôåäåðàòèâíûé ñîþç íåìåöêèõ çåìåëü â
XIX â. è ñîäåðæàíèÿ Êîíñòèòóöèè ÔÐÃ 1949 ã., äåëàåòñÿ
âûâîä, ÷òî ãîñóäàðñòâåííîñòü çåìåëü ÿâëÿåòñÿ íåïðî-
èçâîäíîé îò ãîñóäàðñòâåííîñòè ôåäåðàöèè,îíà íå äàðî-
âàíà çåìëÿì,à ïðèçíàåòñÿ ôåäåðàëüíûì öåíòðîì êàê ñó-
ùåñòâóþùàÿ íåçàâèñèìî îò íåãî25. Âîò ïî÷åìó çåìëè ÔÐÃ
(è â ýòîì ó íèõ íåìàëîå ñõîäñòâî ñ ñóáúåêòàìè ÐÔ) èìå-
þò ñâîè Êîíñòèòóöèè,çàêîíîäàòåëüñòâî,ñîáñòâåííûå îð-

öåïöèè êîíñòèòóöèîííîé þñòèöèè ïðîòîòèïà â ìèðå, â
ñóùíîñòè,íåò. Íî ïðåæäå ÷åì äåëàòü áîëåå êîíêðåòíûå
âûâîäû èç îïûòà âíåäðåíèÿ â Ðîññèè íåìåöêîé ìîäåëè,
ïåðâîíà÷àëüíî íåîáõîäèìî ðàññìîòðåòü ñàìî çåìåëü-
íîå êîíñòèòóöèîííîå ïðàâîñóäèå ÔÐÃ.

Êîíñòèòóöèîííûå ñóäû çåìåëü - â òðàäèöèÿõ Ãåðìà-
íèè. Â Ãåðìàíñêîì Ñîþçå ïîñëå 1815 ã. ñòàëè ïîÿâëÿòü-
ñÿ çà÷àòêè ãîñóäàðñòâåííîé (êîíñòèòóöèîííîé) þñòèöèè
â êîðîëåâñòâàõ Áàâàðèè,Âþðòåìáåðãà,â ãåðöîãñòâå Ãåñ-
ñåí, ãäå óæå â òó ýïîõó íà÷àëè äåéñòâîâàòü îðãàíû,îñó-
ùåñòâëÿâøèå ôóíêöèè, ïîäîáíûå îðãàíàì ñïåöèàëèçè-
ðîâàííîãî êîíñòèòóöèîííîãî êîíòðîëÿ. Íàïðèìåð,§ 195
Êîíñòèòóöèîííîé ãðàìîòû Âþðòåìáåðãà ïðåäóñìàòðè-
âàë ó÷ðåæäåíèå Ãîñóäàðñòâåííîé ñóäåáíîé ïàëàòû, çà-
äà÷à êîòîðîé çàêëþ÷àëàñü â çàùèòå Îñíîâíîãî Çàêîíà
îò ïîïûòîê ïåðåâîðîòà,à òàêæå îòäåëüíûõ ïóíêòîâ Êîíñ-
òèòóöèîííîé ãðàìîòû - îò ïîñÿãàòåëüñòâ22. Â 1831 ã. â
Ñàêñîíèè è Îëüäåíáóðãå íà÷àëè äåéñòâîâàòü îðãàíû
êîíñòèòóöèîííîãî ïðàâîñóäèÿ, ôàêòè÷åñêè ÿâèâøèåñÿ
ïðîîáðàçîì åâðîïåéñêîé ìîäåëè êîíñòèòóöèîííîé þñ-
òèöèè23. Â ïåðèîä Âåéìàðñêîé ðåñïóáëèêè ïîÿâèëèñü
ïåðâûå îðãàíû çåìåëüíîãî êîíñòèòóöèîííîãî êîíòðîëÿ ñ
î÷åâèäíûìè ñóäåáíûìè ïðèçíàêàìè, âî ìíîãîì àíàëî-
ãè÷íûå íûíå ñóùåñòâóþùèì îðãàíàì êîíñòèòóöèîííîé
þñòèöèè. Ïðåêðàòèâ ñâîå ñóùåñòâîâàíèå â ãîäû
ôàøèñòñêîãî ðåæèìà, ýòè îðãàíû ñòàëè âîçðîæäàòüñÿ
ñðàçó ïîñëå 1945 ã.,ïðè÷åì äî 1949 ã. ýòè ïðîöåññû ïðî-
õîäèëè â îòñóòñòâèå åäèíîãî ãîñóäàðñòâà, è èõ õîä íå
áûë ïðåäîïðåäåëåí ñîäåðæàíèåì åùå íå ñóùåñòâîâàâ-
øåé îáùåãîñóäàðñòâåííîé êîíñòèòóöèè. Ðÿä íåìåöêèõ
çåìåëü (â ïåðâóþ î÷åðåäü çåìëè ñ ìîùíûìè ãîñóäàð-
ñòâåííî-ïîëèòè÷åñêèìè òðàäèöèÿìè,òàêèå êàê Áàâàðèÿ è
Ãåññåí) óñïåëè ïðèíÿòü ñâîè êîíñòèòóöèè è ó÷ðåäèòü
ñîáñòâåííûå êîíñòèòóöèîííûå ñóäû äî ïðèíÿòèÿ ôåäå-
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22 Ñì.: Áàåâ Â.Ã. Åâðîïåéñêèé êîíñòèòóöèîíàëèçì ïîñëå Íàïîëåîíà (íà ïðèìå-
ðå Ãåðìàíèè) // Æóðíàë ðîññèéñêîãî ïðàâà. 2005. ¹ 7. - Ñ. 122.

23 Ýòî ïîçâîëÿåò ðÿäó èññëåäîâàòåëåé ñòàâèòü ïîä ñîìíåíèå ïåðâåíñòâî
Àâñòðèè è àâòîðñòâî Ã. Êåëüçåíà â ñîçäàíèè åâðîïåéñêîé ìîäåëè êîíñòèòó-
öèîííîãî ïðàâîñóäèÿ (ñì. ïîäðîáíåå: Ìèðîíåíêî Î. Ñâiòîâà êîíñòèòóöiéíà
þñòèöiÿ ó ìiæâîýííèé ïåðèîä: ñïiëüíi êîíñòèòóöiéíi ñóäè // Âiñíèê Êîíñòèòó-
öiéíîãî Ñóäó Óêðàiíè ¹ 6. 2002. - Ñ. 55-66).

24 Ñì.: Áðóñèí A.M. Äâîéíîå êîíñòèòóöèîííîå ïðàâîñóäèå: íåíóæíàÿ ðîñêîøü
èëè íàñóùíàÿ íåîáõîäèìîñòü? // Âåñòíèê óñòàâíîãî ñóäà Ñàíêò-Ïåòåðáóðãà.
¹2. 2002. - Ñ. 138.

25 Ñì.: Lerche P. Aktuelle federalistische Verfassungsfragen/Münhen,1968.
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òî, ÷òî ýòîò ñóä ñòîèò â îäíîì ðÿäó ñ äðóãèìè âûñøèìè
êîíñòèòóöèîííûìè îðãàíàìè (Áðàíäåíáóðã,Òþðèíãèÿ).

Ôîðìèðîâàíèå, ôóíêöèîíèðîâàíèå ýòèõ ñïåöèàëèçè-
ðîâàííûõ ñóäåáíûõ îðãàíîâ, ðåãóëèðîâàíèå èõ äåÿòåëü-
íîñòè âñåöåëî íàõîäÿòñÿ ïîä êîíòðîëåì ñóáúåêòîâ Ôå-
äåðàöèè. Ôåäåðàëüíûå âëàñòè ÔÐÃ íå èìåþò ïðÿìîãî,
îïðåäåëÿþùåãî âîçäåéñòâèÿ íà ýòè ïðîöåññû çåìåëü-
íîé êîíñòèòóöèîííîé þñòèöèè.

Ýòî ñàìîñòîÿòåëüíûå è íåçàâèñèìûå ñóäåáíûå îðãà-
íû. Òàêîå èõ àâòîíîìíîå ïîëîæåíèå þðèäè÷åñêè çàùè-
ùåíî êîíñòèòóöèîííûì è ñïåöèàëüíûì çàêîíîäàòåëü-
íûì ðåãóëèðîâàíèåì èõ îðãàíèçàöèè è äåÿòåëüíîñòè,
îáÿçàòåëüíîñòüþ èõ ðåøåíèé äëÿ âñåõ ãîñóäàðñòâåííûõ
îðãàíîâ, â òîì ÷èñëå è ñóäîâ,ôîðìèðîâàíèåì ñîñòàâîâ
ýòèõ îðãàíîâ ïðè ó÷àñòèè âñåõ âåòâåé âëàñòè è ò.ä. Çåì-
ëè â áîëüøèíñòâå ñëó÷àåâ ïðè îïðåäåëåíèè àâòîíîìíî-
ãî ñòàòóñà ñâîèõ êîíñòèòóöèîííûõ ñóäîâ â ñâîèõ Îñíîâ-
íûõ Çàêîíàõ âîñïðîèçâîäÿò ôîðìóëèðîâêó ñò. 1 Çàêîíà
“Î Ôåäåðàëüíîì Êîíñòèòóöèîííîì Ñóäå” (“ñàìîñòîÿ-
òåëüíàÿ è íåçàâèñèìàÿ ïî îòíîøåíèþ êî âñåì îñòàëü-
íûì êîíñòèòóöèîííûì îðãàíàì ñóäåáíàÿ èíñòàíöèÿ”).
Ñàìîñòîÿòåëüíîñòü çåìåëüíûõ êîíñòèòóöèîííûõ ñóäîâ
ïðîÿâëÿåòñÿ,â ïåðâóþ î÷åðåäü,â òîì,÷òî îíè íå îáðàçó-
þò äðóã ñ äðóãîì è ñ ÔÊÑ åäèíîé ñèñòåìû è íå íàõîäÿò-
ñÿ ñ ïîñëåäíèì â èåðàðõè÷åñêèõ îòíîøåíèÿõ. ÔÊÑ íå
ÿâëÿåòñÿ âûøåñòîÿùåé èíñòàíöèåé ïî îòíîøåíèþ ê
êîíñòèòóöèîííûì ñóäàì çåìåëü è íå ìîæåò,êàê ïðàâèëî,
ïåðåñìàòðèâàòü ïðèíÿòûå èìè ðåøåíèÿ.

Êîíñòèòóöèîííûå ñóäû çåìåëü â îðãàíèçàöèîííûõ
âîïðîñàõ íå ïîäâåäîìñòâåííû êàêîìó-ëèáî îïðåäåëåí-
íîìó ìèíèñòåðñòâó, îíè èìåþò ñîáñòâåííûå àïïàðàòû
íàó÷íûõ ñîòðóäíèêîâ (ïîìîùíèêîâ), ôîðìèðóåìûå, êàê
ïðàâèëî, ïðåäñåäàòåëÿìè (ïðåçèäåíòàìè) ýòèõ ñóäîâ, è
íåçàâèñèìîå ôèíàíñèðîâàíèå èç ñðåäñòâ áþäæåòîâ çå-
ìåëü. Áþäæåòû êîíñòèòóöèîííûõ ñóäîâ ñîñòàâëÿþòñÿ ñà-
ìèìè ñóäàìè è ïðåäóñìàòðèâàþòñÿ îòäåëüíîé ñòàòüåé â
îáùåì áþäæåòå òîé èëè èíîé çåìëè. Áþäæåòíûìè ñðåä-
ñòâàìè çåìåëüíûå êîíñòèòóöèîííûå ñóäû ðàñïîðÿæàþò-
ñÿ ïî ñâîåìó óñìîòðåíèþ.

ãàíû âëàñòè è äðóãèå ãîñóäàðñòâåííûå àòðèáóòû,âàæíåé-
øèìè èç êîòîðûõ ÿâëÿþòñÿ ñòðóêòóðíûå ýëåìåíòû è ôóíê-
öèîíàëüíûå àëãîðèòìû êîíñòèòóöèîííîé þñòèöèè ýòèõ
çåìåëü. Ïî ìíåíèþ íåìåöêèõ êîíñòèòóöèîíàëèñòîâ,
ñîáñòâåííûå êîíñòèòóöèîííûå ñóäû ÿâëÿþòñÿ íåîáõîäè-
ìûì ýëåìåíòîì ãîñóäàðñòâåííîñòè çåìåëü, è êàê ñëåä-
ñòâèå - íåìåöêîãî ôåäåðàëèçìà êàê òàêîâîãî26.

Ãîâîðÿ î õàðàêòåðíûõ ÷åðòàõ ãåðìàíñêîãî çåìåëüíîãî
êîíñòèòóöèîííîãî ïðàâîñóäèÿ,öåëåñîîáðàçíî ñãðóïïèðî-
âàòü èõ â çàâèñèìîñòè îò ñòåïåíè áëèçîñòè,ñîâïàäåíèÿ ñ
ïðèçíàêàìè êîíñòèòóöèîííîé þñòèöèè â ñóáúåêòàõ ÐÔ.

Áîëüøå âñåãî â ðîññèéñêîì è íåìåöêîì êîíñòèòóöè-
îííîì ïðàâîñóäèè ñóáôåäåðàëüíîãî óðîâíÿ îáùåãî,ñõî-
æåãî (ïðàêòè÷åñêè èäåíòè÷íîãî). Îõàðàêòåðèçóåì íàèáî-
ëåå áëèçêèå êîíñòèòóöèîííîìó ïðàâîñóäèþ ñîâðåìåííîé
Ðîññèè ïðèçíàêè çåìåëüíûõ êîíñòèòóöèîííûõ ñóäîâ ÔÐÃ.

Êîíñòèòóöèîííûå ñóäû ñóáúåêòîâ ÔÐÃ ïðèçíàþòñÿ è
ÿâëÿþòñÿ ñóäåáíûìè îðãàíàìè â ïîäëèííîì ñìûñëå ýòî-
ãî ñëîâà. Îíè îñóùåñòâëÿþò ñâîþ äåÿòåëüíîñòü íå ïî
ñîáñòâåííîé èíèöèàòèâå,à ïî õîäàòàéñòâó èíîãî óïðàâî-
ìî÷åííîãî ñóáúåêòà, ïðèíèìàþò ðåøåíèÿ òîëüêî ïî ïðà-
âîâûì âîïðîñàì,ðàçðåøàþò ñïîðû ïî ñóùåñòâó ïóòåì èç-
äàíèÿ þðèäè÷åñêîãî àêòà, îáÿçàòåëüíîãî ê èñïîëíåíèþ,
ôóíêöèîíèðóþò êàê ñóäû,“ãîâîðÿò” íà ÿçûêå ïðàâà,îïèðà-
þòñÿ íà ñóäåáíûå ïðèíöèïû è íîðìû ñóäîïðîèçâîäñòâà.
Íî îðãàíû ðåãèîíàëüíîãî êîíñòèòóöèîííîãî ïðàâîñóäèÿ
Ãåðìàíèè âûñòóïàþò è êàê âûñøèå êîíñòèòóöèîííûå îð-
ãàíû â ïðåäåëàõ ñâîèõ ãîñóäàðñòâåííûõ òåððèòîðèàëüíûõ
îáðàçîâàíèé (ñóáúåêòîâ). Ýòî ìîæåò âûðàæàòüñÿ â çàê-
ðåïëåíèè íàèáîëåå âàæíûõ ýëåìåíòîâ ñòàòóñà êîíñòèòó-
öèîííîãî ñóäà â çåìåëüíîé êîíñòèòóöèè,ïðè÷åì â áîëü-
øèíñòâå ñëó÷àåâ ñ âûäåëåíèåì â êîíñòèòóöèè ñïåöèàëü-
íîé ãëàâû îá ýòîì ñóäå (Áàâàðèÿ,Ãåññåí,Ñåâåðíûé Ðåéí-
Âåñòôàëèÿ, Òþðèíãèÿ, Ñàêñîíèÿ-Àíãàëüò, Ìåêëåíáóðã-Ïå-
ðåäíÿÿ Ïîìåðàíèÿ) èëè ïîñâÿùåííîé çàùèòå êîíñòèòó-
öèè, â êîòîðîé êîíñòèòóöèîííîìó ñóäó îòâîäèòñÿ îñîáàÿ
ðîëü (Ðåéíëàíä-Ïôàëüö). Âîçìîæíî ïðÿìîå óêàçàíèå íà
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26 Ñì.: Franke D . Verfassungsgerichtsbarkeit der Lätder-Grenzen und
Möglichkeiten/Gegenrede. Aufklärung-Kritik-Öffentlichkeit. Baden-Baden,1994. D.
S. 23ff.



äåéñòâèÿ âûðàáîòàíû âçâåøåííûå è ïðîâåðåííûå ïðàê-
òèêîé ïîäõîäû ê óðåãóëèðîâàíèþ (ìåæóðîâíåâûõ âçàè-
ìîîòíîøåíèé îðãàíîâ êîíñòèòóöèîííîãî ïðàâîñóäèÿ.
Òàê,ìåæäó ÔÊÑ è çåìåëüíûìè êîíñòèòóöèîííûìè ñóäà-
ìè óñòàíîâëåíà þðèäè÷åñêàÿ âçàèìîîáóñëîâëåííîñòü
âîçíèêàþùèõ ñâÿçåé, ïðåäîïðåäåëÿåìàÿ ïðèíöèïîì
“ôåäåðàëüíîå ïðàâî èìååò ïðåèìóùåñòâî ïåðåä ïðàâîì
çåìåëü”. Ýòî âûðàæàåòñÿ,íàïðèìåð,â òîì,÷òî çåìåëüíûé
êîíñòèòóöèîííûé ñóä íå âïðàâå îòñòóïèòü ïðè òîëêîâà-
íèè Êîíñòèòóöèè ÔÐÃ îò ïîçèöèé ÔÊÑ èëè êîíñòèòóöè-
îííîãî ñóäà äðóãîé çåìëè,íå çàïðîñèâ çàêëþ÷åíèå ÔÊÑ
íà ýòîò ñ÷åò.

Êðîìå ýòîãî, íåìåöêèì çàêîíîäàòåëüñòâîì ïðåäóñ-
ìîòðåíî ïðàâî ÔÊÑ â èñêëþ÷èòåëüíûõ ñëó÷àÿõ ðàññìàò-
ðèâàòü æàëîáû íà ðåøåíèÿ çåìåëüíûõ êîíñòèòóöèîííûõ
ñóäîâ27. Ïåðå÷èñëÿÿ òàêèå ñëó÷àè,èññëåäîâàòåëü íåìåö-
êîãî êîíñòèòóöèîííîãî ïðàâîñóäèÿ Â.À. Êðÿæêîâ îòìå÷à-
åò, ÷òî â íèõ “óñìàòðèâàåòñÿ îïðåäåëåííàÿ ïîä÷èíåí-
íîñòü êîíñòèòóöèîííûõ ñóäîâ çåìåëü ÔÊÑ,íî îíà îáóñ-
ëîâëåíà íå èíñòèòóöèîíàëüíîñòüþ,à êîíñòèòóöèîííî óñ-
òàíîâëåííûìè ôóíêöèÿìè ÔÊÑ è, áåçóñëîâíî, íå ñòàâèò
ïîä ñîìíåíèå îñîáûé ñòàòóñ çåìåëüíûõ êîíñòèòóöèîí-
íûõ ñóäîâ êàê ñàìîñòîÿòåëüíûõ è íåçàâèñèìûõ îðãàíîâ
ñóäåáíîé âëàñòè28. Ñ ýòèì òåì áîëåå ñòîèò ñîãëàñèòüñÿ,
åñëè ó÷åñòü, ÷òî âîçíèêíîâåíèå êîíôëèêòà êîìïåòåíöèé
ìåæäó îðãàíàìè íåìåöêîé êîíñòèòóöèîííîé þñòèöèè
ðàçíûõ óðîâíåé âîçìîæíî ëèøü â ñâÿçè ñ ðàññìîòðåíè-
åì êîíñòèòóöèîííûõ æàëîá, ïîñêîëüêó â îñòàëüíûõ ñëó-
÷àÿõ çåìåëüíûå êîíñòèòóöèîííûå ñïîðû ïî êðóãó ó÷àñò-
âóþùèõ â íèõ ëèö, õàðàêòåðó ïðîòèâîðå÷èé è, â ïåðâóþ
î÷åðåäü,ñ òî÷êè çðåíèÿ ïðàâîâîé îñíîâû èõ ðàçðåøåíèÿ
ìîãóò áûòü ïîñëåäîâàòåëüíî îòãðàíè÷åíû îò ôåäåðàëü-
íûõ è íå ïîïàäàþò â ñôåðó êîíòðîëÿ ÔÊÑ.

Õîòÿ íåêîòîðûå ñõîæèå ïðèíöèïû ïðèìåíèòåëüíî ê
ðîññèéñêîìó êîíñòèòóöèîííîìó ïðàâîñóäèþ ôðàãìåí-
òàðíî íàøëè ñâîå çàêðåïëåíèå â ðåøåíèÿõ Êîíñòèòóöè-

Êîíñòèòóöèîííûå ñóäû çåìåëü ÿâëÿþòñÿ ýôôåêòèâíû-
ìè ñóäåáíûìè ñòðóêòóðàìè ñ ðåàëüíûìè è ñèëüíûìè
ïîëíîìî÷èÿìè, ïðèäàþùèìè ýòèì îðãàíàì ñóùåñòâåí-
íûé þðèäè÷åñêèé è ïîëèòè÷åñêèé âåñ â ãîñóäàðñòâåí-
íîì ìåõàíèçìå. Ê âàæíåéøèì èç ýòèõ ïîëíîìî÷èé îòíî-
ñÿòñÿ: àáñòðàêòíûé ïîñòàíîâëÿþùèé íîðìîêîíòðîëü â
îòíîøåíèè çåìåëüíûõ çàêîíîâ è èíûõ íîðìàòèâíûõ àê-
òîâ; ñïîðû î êîìïåòåíöèè ìåæäó îðãàíàìè âëàñòè çåì-
ëè â ïîðÿäêå òîëêîâàíèÿ çåìåëüíîé êîíñòèòóöèè èëè
óñòðàíåíèÿ ïðîòèâîðå÷èé â åå òîëêîâàíèè; ïðîâåðêà
êîíñòèòóöèîííîñòè äåéñòâèé îðãàíîâ âëàñòè; ðàññìîò-
ðåíèå èíäèâèäóàëüíûõ êîíñòèòóöèîííûõ æàëîá íà íàðó-
øåíèÿ ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà, à òàêæå
êîììóíàëüíûõ êîíñòèòóöèîííûõ æàëîá è äð.

Â çåìëÿõ ÔÐÃ íîðìàòèâíîå ðåãóëèðîâàíèå äåÿòåëü-
íîñòè ðåãèîíàëüíîãî îðãàíà êîíñòèòóöèîííîãî ïðàâîñó-
äèÿ îñóùåñòâëÿåòñÿ çåìåëüíîé êîíñòèòóöèåé è ñïåöè-
àëüíûì çåìåëüíûì çàêîíîì î êîíñòèòóöèîííîì ñóäå.

Êîíñòèòóöèîííûé ñòàòóñ îðãàíîâ çåìåëüíîãî êîíñòè-
òóöèîííîãî ïðàâîñóäèÿ ïðàêòè÷åñêè ïîâñåìåñòíî îäèíà-
êîâ, íåñìîòðÿ íà òî, ÷òî èõ íàèìåíîâàíèÿ ìîãóò ðàçëè-
÷àòüñÿ (êîíñòèòóöèîííûé ñóä,ãîñóäàðñòâåííàÿ ñóäåáíàÿ
ïàëàòà (Áðåìåí), êîíñòèòóöèîííàÿ ñóäåáíàÿ ïàëàòà (Áà-
âàðèÿ,Áåðëèí,Ðåéíëàíä-Ïôàëüö,Ñààðëàíä).

Èäåíòè÷íîñòü ñ ðîññèéñêèì ðåãèîíàëüíûì êîíñòèòóöè-
îííûì (óñòàâíûì) ïðàâîñóäèåì ïðîÿâëÿåòñÿ òàêæå â òîì,
÷òî,êàê è ëþáîé ñóáúåêò ÐÔ,êàæäàÿ çåìëÿ ÔÐÃ ñàìîñòî-
ÿòåëüíî ïðèíèìàåò ðåøåíèå î ñîçäàíèè ñîáñòâåííîãî
êîíñòèòóöèîííîãî ñóäà,åãî ñòðóêòóðå è ïîëíîìî÷èÿõ.

Ìåæäó ðîññèéñêèì è íåìåöêèì êîíñòèòóöèîííûì
ïðàâîñóäèåì ñóùåñòâóþò è èíûå ðîäñòâåííûå ïðèçíàêè.

Âìåñòå ñ òåì àäàïòàöèÿ ðÿäà ýëåìåíòîâ íåìåöêîãî
îïûòà çåìåëüíîãî êîíñòèòóöèîííîãî ïðàâîñóäèÿ ê ðåà-
ëèÿì ðîññèéñêîé êîíñòèòóöèîííîé þñòèöèè îòëè÷àåòñÿ
ïîëîâèí÷àòîñòüþ è íåïîñëåäîâàòåëüíîñòüþ. Â ïåðâóþ
î÷åðåäü, ýòî êàñàåòñÿ âçàèìîîòíîøåíèé ìåæäó ðåãèî-
íàëüíûìè îðãàíàìè êîíñòèòóöèîííîãî ïðàâîñóäèÿ è ôå-
äåðàëüíûì êîíñòèòóöèîííûì ñóäîì.

Â Ãåðìàíèè ñ åå ïîëóâåêîâûì îïûòîì òàêîãî âçàèìî-
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ãî êîíñòèòóöèîííîãî ïðàâîñóäèÿ “íà ñåáÿ” â ñëó÷àå îò-
êàçà îò ó÷ðåæäåíèÿ ýòîãî èíñòèòóòà â ñóáúåêòå Ôåäå-
ðàöèè. Øëåçâèã-Ãîëüøòåéí - åäèíñòâåííûé ñóáúåêò ãåð-
ìàíñêîé Ôåäåðàöèè, âîñïîëüçîâàâøèéñÿ ýòèì ïðàâîì,
ïåðåäàë çåìåëüíûå êîíñòèòóöèîííûå ñïîðû íà ðàçðå-
øåíèå ÔÊÑ. Ìåäëåííûå òåìïû ïðîäâèæåíèÿ êîíñòèòó-
öèîííîãî ïðàâîñóäèÿ â ðîññèéñêèõ ðåãèîíàõ äåëàþò
ýòîò íåìåöêèé ñïîñîá “çàìåíû” ðåãèîíàëüíîãî êîíñòè-
òóöèîííîãî ñóäà â ñëó÷àå åãî îòñóòñòâèÿ ôåäåðàëüíûì
êîíñòèòóöèîííûì ñóäîì çàñëóæèâàþùèì ïðèñòàëüíîãî
èññëåäîâàíèÿ íà ïðåäìåò ïîëíîãî èëè ÷àñòè÷íîãî ïðè-
ìåíåíèÿ â ðîññèéñêîé äåéñòâèòåëüíîñòè.

Êîïèðóÿ îïûò ÔÐÃ â ñôåðå ðåãèîíàëüíîãî êîíñòèòó-
öèîííîãî ïðàâîñóäèÿ ïðèìåíèòåëüíî ê Ðîññèè,íå ñòîèò,
îäíàêî, çàáûâàòü, ÷òî åñòü ðÿä îáñòîÿòåëüñòâ, ñòàâÿùèõ
ïîä ñîìíåíèå áûñòðîòó è áåçáîëåçíåííîñòü ïðèñïîñîá-
ëåíèÿ íåìåöêîé ìîäåëè êîíñòèòóöèîííîé þñòèöèè (à
íèçêèå òåìïû åå àäàïòàöèè â ðîññèéñêèõ ðåãèîíàõ,ê ñî-
æàëåíèþ,ïîäòâåðæäàþò ýòè îïàñåíèÿ) ê óñëîâèÿì ñóáú-
åêòîâ ÐÔ.

Âî-ïåðâûõ, îïûò ó÷ðåæäåííîãî â ñóáúåêòàõ ÐÔ âñåãî
15 ëåò íàçàä ðåãèîíàëüíîãî êîíñòèòóöèîííîãî ïðàâîñó-
äèÿ íå ìîæåò èäòè íè â êàêîå ñðàâíåíèå ñ ïî÷òè äâóõâå-
êîâîé ýâîëþöèåé ýòîãî èíñòèòóòà â Ãåðìàíèè. È äåëî
çäåñü íå ñòîëüêî â òîì,÷òî ñòîëü äëèòåëüíûé ñðîê ïîç-
âîëèë áîëåå äåòàëüíî ïðîðàáîòàòü è òùàòåëüíî “ïîäîã-
íàòü” ýòîò èíñòèòóò ê ðåàëèÿì íåìåöêîãî ãîñóäàðñòâà è
îáùåñòâà, ñêîëüêî â óêîðåíåíèè íà ïðîòÿæåíèè ìíîãèõ
ïîêîëåíèé åñòåñòâåííîé è íåîñïîðèìîé ïîòðåáíîñòè
âñåõ ñëîåâ îáùåñòâà è ãîñóäàðñòâåííûõ ôóíêöèîíåðîâ
Ãåðìàíèè â ñóùåñòâîâàíèè îðãàíîâ êîíñòèòóöèîííîé
þñòèöèè. Áåññïîðíàÿ î÷åâèäíàÿ âàæíîñòü ðåãèîíàëüíî-
ãî êîíñòèòóöèîííîãî ïðàâîñóäèÿ, áóäó÷è íåîäíîêðàòíî
ïîäòâåðæäåííîé íà ïðàêòèêå çà äåñÿòèëåòèÿ ñóùåñòâî-
âàíèÿ ýòîãî èíñòèòóòà,ó íàñåëåíèÿ ñîâðåìåííîé Ãåðìà-
íèè íå âûçûâàåò ñîìíåíèé, â îòëè÷èå îò æèòåëåé ðîñ-
ñèéñêèõ ðåãèîíîâ,åùå íå ïðèó÷åííûõ ê ïîëåçíîñòè êîíñ-
òèòóöèîííûõ (óñòàâíûõ) ñóäîâ ñóáúåêòîâ ÐÔ è èõ íåîá-
õîäèìîìó ïðèñóòñòâèþ íà ñóáôåäåðàëüíîì óðîâíå. Òà-

îííîãî Ñóäà ÐÔ29 è îáîñíîâàíèå â îòå÷åñòâåííîé äîêòðè-
íå êîíñòèòóöèîííîãî ïðàâîñóäèÿ30,íî çàêîíîäàòåëüíî òà-
êèå ïîëîæåíèÿ ïîêà íå ëåãàëèçîâàíû,÷òî ñîçäàåò íåîï-
ðåäåëåííîñòü âî âçàèìîîòíîøåíèÿõ ìåæäó ýòèì ñóäîì è
êîíñòèòóöèîííûìè (óñòàâíûìè) ñóäàìè ñóáúåêòîâ ÐÔ.

Â íåìåöêîì è ðîññèéñêîì êîíñòèòóöèîííîì ïðàâîñó-
äèè ñóùåñòâóþò è î÷åâèäíûå íåñîâïàäåíèÿ. Íàïðèìåð,â
îòëè÷èå îò ðîññèéñêîé Êîíñòèòóöèè 1993 ã.,íå ñîäåðæà-
ùåé íîðì î êîíñòèòóöèîííûõ (óñòàâíûõ) ñóäàõ ñóáúåêòîâ
ÐÔ,Îñíîâíîé Çàêîí ÔÐÃ äâàæäû óïîìèíàåò î êîíñòèòó-
öèîííûõ ñóäàõ çåìåëü â êîíòåêñòå èõ ñâÿçåé ñ ÔÊÑ (÷. 2
ï. 46 ñò. 93 è ÷. 3 ñò. 100)31.

È õîòÿ íà ôåäåðàëüíîì óðîâíå â ÔÐÃ, ïîìèìî Êîíñ-
òèòóöèè, íåò íèêàêèõ èíûõ íîðìàòèâíûõ àêòîâ,ðåãóëèðó-
þùèõ ïðàâîâîå ïîëîæåíèå çåìåëüíûõ êîíñòèòóöèîííûõ
ñóäîâ,òîãäà êàê â Ðîññèè ñòàòóñ è êîìïåòåíöèÿ êîíñòè-
òóöèîííûõ (óñòàâíûõ) ñóäîâ îïðåäåëÿþòñÿ ñò. 27 Ôåäå-
ðàëüíîãî êîíñòèòóöèîííîãî çàêîíà “Î ñóäåáíîé ñèñòåìå
Ðîññèéñêîé Ôåäåðàöèè” îò 31 äåêàáðÿ 1996 ã. è ðàñ-
ñìàòðèâàåòñÿ ïåðñïåêòèâà ïðèíÿòèÿ ñïåöèàëüíîãî ôå-
äåðàëüíîãî çàêîíà î êîíñòèòóöèîííîì ïðàâîñóäèè â
ñóáúåêòàõ Ðîññèéñêîé Ôåäåðàöèè, íåìåöêèé âàðèàíò
ïðàâîâîãî ðåãóëèðîâàíèÿ ðåãèîíàëüíîé êîíñòèòóöèîí-
íîé þñòèöèè âûãëÿäèò ïðåäïî÷òèòåëüíåå. Âåäü óïîìè-
íàíèå îðãàíîâ êîíñòèòóöèîííîãî ïðàâîñóäèÿ â òåêñòå
ôåäåðàëüíîé Êîíñòèòóöèè ââèäó ó÷ðåäèòåëüíîãî õàðàê-
òåðà è äîìèíèðóþùåãî ïîëîæåíèÿ íîðì ýòîãî àêòà ïðè-
äàåò êîíñòèòóöèîííûì ñóäàì ñóáúåêòîâ Ôåäåðàöèè
áîëüøîé þðèäè÷åñêèé è ïîëèòè÷åñêèé âåñ,âûñîêóþ ñòå-
ïåíü èõ ëåãèòèìíîñòè.

Â ðîññèéñêîé êîíñòèòóöèîííîé þñòèöèè îòñóòñòâóåò
åùå îäíî,äîâîëüíî èíòåðåñíîå ïîëîæåíèå,èçëîæåííîå
â ñò. 99 Êîíñòèòóöèè ÔÐÃ, êîòîðîé ïðåäóñìàòðèâàåòñÿ
âçÿòèå Ôåäåðàëüíûì êîíñòèòóöèîííûì ñóäîì çåìåëüíî-

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ · 1(35)`07

54 55

Àêòóàëüíûå ïðîáëåìû êîíñòèòóöèîííîãî ïðàâîñóäèÿ

29 Ñì., íàïðèìåð: ïîñòàíîâëåíèÿ Êîíñòèòóöèîííîãî Ñóäà ÐÔ îò 21 ìàðòà
1997ã.,îò 4 àïðåëÿ 2002 ã.,îïðåäåëåíèå îò 10àïðåëÿ 2002 ã.

30 Ñì.: Êðÿæêîâ Â.À. Ñâÿçàííîñòü ïðàâîâûõ ïîçèöèé êîíñòèòóöèîííûõ ñóäîâ //
Âåñòíèê óñòàâíîãî ñóäà Ñâåðäëîâñêîé îáëàñòè. 2003. ¹1(6); Îâñåïÿí Æ.È.
Ñòàíîâëåíèå êîíñòèòóöèîííûõ è óñòàâíûõ ñóäîâ â ñóáúåêòàõ Ðîññèéñêîé Ôå-
äåðàöèè (19902000ãã.). - Ì. 2001. - Ñ. 109.

31 Ñì.: Êîíñòèòóöèè çàðóáåæíûõ ñòðàí. Ñáîðíèê. - Ì.,2000. - Ñ. 132,134.



÷èòü òàêèå ðàçìåðû è ïðîèçâîäèòåëüíûå âîçìîæíîñòè
çåìåëü, êîòîðûå ïîçâîëÿëè áû èì ýôôåêòèâíî âûïîë-
íÿòü ñâîè çàäà÷è. Ýòî ðåøàåò ïðîáëåìó äèñïðîïîðöèé
ìåæäó ñóáúåêòàìè Ôåäåðàöèè. Òàêèå áëàãîïðèÿòíûå
ýêîíîìè÷åñêèå óñëîâèÿ è ýôôåêòèâíûå ìåõàíèçìû èõ
âûðàâíèâàíèÿ ïî ãîðèçîíòàëè îòñóòñòâóþò â Ðîññèè,äëÿ
áîëüøèíñòâà ñóáúåêòîâ êîòîðîé ñîçäàíèå è ôóíêöèîíè-
ðîâàíèå êîíñòèòóöèîííûõ (óñòàâíûõ) ñóäîâ ÿâëÿþòñÿ íå-
ïîñèëüíîé íàãðóçêîé íà áþäæåòû.

Â-÷åòâåðòûõ,ÔÐÃ ïðåäñòàâëÿåò ñîáîé ïàðëàìåíòñêóþ
ðåñïóáëèêó,ïàðëàìåíòàðíàÿ ôîðìà ïðàâëåíèÿ âîñïðèíÿ-
òà è åå çåìëÿìè. Ðîññèè æå ñâîéñòâåííà ïîëóïðåçèäåí-
òñêàÿ ñìåøàííàÿ ôîðìà ïðàâëåíèÿ ñ åå î÷åâèäíûìè ïî-
ëèòè÷åñêèìè ïðåèìóùåñòâàìè â ïîëüçó ãëàâû ãîñóäàð-
ñòâà, èñïîëíèòåëüíîé âëàñòè â óùåðá çàêîíîäàòåëüíîé
âåòâè âëàñòè. Áîëüøèíñòâó ãîñóäàðñòâåííûõ ìåõàíèçìîâ
ñóáúåêòîâ ÐÔ òîæå ñâîéñòâåí ïåðåêîñ â ñèñòåìå ðàçäå-
ëåíèÿ âëàñòåé â ñòîðîíó èñïîëíèòåëüíûõ îðãàíîâ,âëàñòè,
âî ìíîãèõ èç íèõ ñóùåñòâóþò ïî ñóòè àâòîðèòàðíûå ãó-
áåðíàòîðñêèå (ïðåçèäåíòñêèå) ðåæèìû. Â ðàìêàõ òàêîé
ñâîåîáðàçíîé ðàçíîâèäíîñòè ðàçäåëåíèÿ âëàñòåé èíñ-
òèòóòó êîíñòèòóöèîííîãî êîíòðîëÿ â ðîññèéñêèõ ðåãèîíàõ
íå âñåãäà íàõîäèòñÿ ìåñòî.

Â-ïÿòûõ, ñåðüåçíû ðàñõîæäåíèÿ ìåæäó íàøèìè ñòðà-
íàìè è â ôîðìå ãîñóäàðñòâåííîãî óñòðîéñòâà. ÔÐÃ - îä-
íîðîäíàÿ (âñå ñóáúåêòû èìåþò ðàâíûé ñòàòóñ - ñòàòóñ
çåìåëü),îñíîâàííàÿ íà òåððèòîðèàëüíîì ïðèíöèïå äèô-
ôåðåíöèàöèè ñâîèõ ñóáúåêòîâ è ïî áîëüøîìó ñ÷åòó (ñ
íåêîòîðûìè îãîâîðêàìè) ñèììåòðè÷íàÿ ôåäåðàöèÿ. Ôå-
äåðàöèÿ æå Ðîññèè,îñíîâàííàÿ íà ñî÷åòàíèè íàöèîíàëü-
íîãî è òåððèòîðèàëüíîãî ïðèçíàêîâ, èìåþùàÿ øåñòü (!)
âèäîâ ôîðìàëüíî ðàâíîïðàâíûõ ñóáúåêòîâ, íà ïðàêòèêå
ÿâëÿåòñÿ âûðàæåííîé àñèììåòðè÷íîé ôåäåðàöèåé,ñóáú-
åêòû êîòîðîé ðàçëè÷àþòñÿ ïî ñâîåìó ôàêòè÷åñêîìó ïî-
ëîæåíèþ. Ê òîìó æå ñóáúåêòíûé ñîñòàâ Ðîññèéñêîé Ôå-
äåðàöèè î÷åíü ìíîãî÷èñëåí - 89 ñóáúåêòîâ Ôåäåðàöèè.
Îáåñïå÷èòü â òàêîì îãðîìíîì è ðàçíîîáðàçíîì êîíãëî-
ìåðàòå ïîëèòèêî-òåððèòîðèàëüíûõ îáðàçîâàíèé åäèíûé
ñòàíäàðò ôîðìû è ñîäåðæàíèÿ êîíñòèòóöèîííîãî ïðàâî-

êàÿ ðàçíèöà â ïðàâîâîé êóëüòóðå íå ïîçâîëÿåò ðàññ÷èòû-
âàòü íà áûñòðûé ðîñò ïîïóëÿðíîñòè è áûñòðóþ àäàï-
òàöèþ èíñòèòóòà ñóäåáíîãî êîíñòèòóöèîííîãî êîíòðîëÿ â
ðåãèîíàõ Ðîññèè. Ïî íàøåìó ìíåíèþ, ýòî ñòàâèò ïîä
ñîìíåíèå ñêà÷êîîáðàçíîå,ïðîðûâíîå ðàçâèòèå ñïåöèà-
ëèçèðîâàííîãî êîíñòèòóöèîííîãî êîíòðîëÿ â ðåãèîíàõ
Ðîññèè, ìàëóþ ïåðñïåêòèâíîñòü åãî ïîäñòåãèâàíèÿ (â
òîì ÷èñëå è ïóòåì ïðèíÿòèÿ ñïåöèàëüíîãî ôåäåðàëüíî-
ãî çàêîíà) èç “öåíòðà” è âûäâèãàåò íåîáõîäèìîñòü âðå-
ìåííîãî ïðèâëå÷åíèÿ (÷àñòè÷íîãî âîçâðàòà) â íåãî
ýëåìåíòîâ ñìåøàííîé ìîäåëè ñïåöèàëèçèðîâàííîãî
êîíñòèòóöèîííîãî êîíòðîëÿ ñ öåëüþ áîëåå “ìÿãêîãî”
âíåäðåíèÿ åãî â ïîâñåäíåâíóþ ïîëèòè÷åñêóþ è îáùåñò-
âåííóþ æèçíü ðîññèéñêèõ ãîñóäàðñòâåííûõ òåððèòîðè-
àëüíûõ îáðàçîâàíèé.

Âî-âòîðûõ, âàæíîé è íåïîâòîðèìîé â ðîññèéñêèõ óñ-
ëîâèÿõ îñîáåííîñòüþ îïûòà ãåðìàíñêîãî ðåãèîíàëüíîãî
êîíñòèòóöèîííîãî ïðàâîñóäèÿ ìîæíî ñ÷èòàòü óñòàíîâ-
ëåííóþ â 40-50-õ ãîäàõ XX â. “îïåêó” íàä íåìåöêèìè çå-
ìåëüíûìè êîíñòèòóöèîííûìè ñóäàìè ñî ñòîðîíû îêêóïà-
öèîííûõ ñèë,êîòîðûå ôàêòè÷åñêè îáÿçàëè çåìëè,êîíñòè-
òóöèè êîòîðûõ ïèñàëèñü ïîä êîíòðîëåì ñîþçíèêîâ,ó÷ðå-
äèòü ýòè îðãàíû êàê ãàðàíòèè îò ðåöèäèâîâ òîòàëèòàðèç-
ìà â ïîñòôàøèñòñêîé Ãåðìàíèè. Òàêàÿ îïåêà ïðîÿâèëàñü
â ïîëèòè÷åñêîé,îðãàíèçàöèîííîé,ôèíàíñîâîé,ïðàâîâîé
ïîääåðæêå çåìåëüíûõ îðãàíîâ êîíñòèòóöèîííîãî ïðàâî-
ñóäèÿ ñî ñòîðîíû îêêóïàöèîííûõ ñèë, ÷òî ïîìîãëî èì
ïðåîäîëåòü íàèáîëåå ñëîæíûé ïåðèîä ñòàíîâëåíèÿ îò-
íîñèòåëüíî áåçáîëåçíåííî.

Â-òðåòüèõ, ôèíàíñîâîå áëàãîïîëó÷èå òåððèòîðèàëü-
íûõ ñóáúåêòîâ ÔÐÃ â ïîñëåäíèå äåñÿòèëåòèÿ ïîçâîëÿåò
áåç îùóòèìîãî óùåðáà äëÿ çåìåëüíûõ áþäæåòîâ íà õî-
ðîøåì ìàòåðèàëüíîì óðîâíå, îáåñïå÷èâàþùåì ïîëíî-
öåííîå ôóíêöèîíèðîâàíèå,ñîäåðæàòü ðåãèîíàëüíûå îð-
ãàíû êîíñòèòóöèîííîé þñòèöèè. Â ÔÐÃ ïðàêòè÷åñêè
îòñóòñòâóåò ñåðüåçíûé ðàçðûâ â ýêîíîìè÷åñêîì ñîñòîÿ-
íèè çåìåëü. Ê òîìó æå ãåðìàíñêèé Îñíîâíîé Çàêîí ïðå-
äóñìîòðåë â ñò. 29 âîçìîæíîñòü è ìåõàíèçì ïåðåôîðìè-
ðîâàíèÿ ôåäåðàëüíîé òåððèòîðèè ñ òåì, ÷òîáû îáåñïå-
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(ÑØÀ, ÔÐÃ), îðãàíû êîíñòèòóöèîííîé þñòèöèè ñíà÷àëà
ñîçäàâàëèñü â îòäåëüíûõ òåððèòîðèàëüíûõ ñóáúåêòàõ, à
çàòåì,ñïóñòÿ äîâîëüíî áîëüøîé ïðîìåæóòîê âðåìåíè,â
öåíòðå. Ñóáúåêòû ôåäåðàöèè êàê áû âûñòóïàëè â ðîëè
ïðîâîäíèêîâ, èíèöèàòîðîâ, “èñïûòàòåëüíûõ ïîëèãîíîâ”
ðàçëè÷íûõ ôîðì êîíñòèòóöèîííîãî ïðàâîñóäèÿ, ñâîèì
ïîëîæèòåëüíûì ïðèìåðîì ïîáóæäàÿ ôåäåðàëüíûå âëàñ-
òè ó÷ðåæäàòü êîíñòèòóöèîííîå ïðàâîñóäèå íà îáùåãîñó-
äàðñòâåííîì óðîâíå. Ñêàçàííîå,ïîìèìî óæå ïðèâîäèâ-
øèõñÿ âûøå èñòîðè÷åñêèõ ïðèìåðîâ îïåðåæàþùåãî
ðàçâèòèÿ êîíñòèòóöèîííîãî êîíòðîëÿ â çåìëÿõ Ãåðìà-
íèè, ìîæíî ïðîèëëþñòðèðîâàòü è äðóãèìè ôàêòàìè.

Òàê, â ÑØÀ åùå äî ñîçäàíèÿ ôåäåðàöèè ñóäû øòàòà
Íüþ-Äæåðñè ïðàêòèêîâàëè ïðîâåðêó ñîîòâåòñòâèÿ çàêî-
íîâ øòàòà åãî Êîíñòèòóöèè. Â 1780ã. Âåðõîâíûé Ñóä ýòî-
ãî øòàòà,âûíîñÿ ðåøåíèå ïî äåëó,âïåðâûå ïðèçíàë íå-
äåéñòâóþùèì çàêîí øòàòà íà îñíîâàíèè åãî íåêîíñòèòó-
öèîííîñòè. Ñ 1787 ïî 1803 ã.ã. â Íüþ-Äæåðñè,à ïî åãî
ïðèìåðó è â ðÿäå äðóãèõ øòàòîâ ñóäû âûíåñëè áîëåå 20
ðåøåíèé, êàñàþùèõñÿ íåêîíñòèòóöèîííîñòè îòäåëüíûõ
çàêîíîâ ýòèõ øòàòîâ33. Ëèøü ïîçäíåå,â 1803 ã.,ðàçðåøàÿ
ñóäåáíûé êàçóñ ¹ 180 Ìýðáåðè ïðîòèâ Ìýäèñîíà34,Âåð-
õîâíûé Ñóä ÑØÀ òàêæå ïðèñâîèë ñåáå ïîëíîìî÷èÿ ñó-
äåáíîãî êîíñòèòóöèîííîãî êîíòðîëÿ.

Â ìåêñèêàíñêîì øòàòå Þêàòàí â ïåðèîä åãî âðåìåííî-
ãî âûõîäà èç ñîñòàâà Ìåêñèêè âûäàþùèìñÿ ìåêñèêàíñ-
êèì ãîñóäàðñòâîâåäîì Ì.Ê. Ðåõîíîì áûëà ïîäãîòîâëåíà
è âñòóïèëà â ñèëó â 1840ã. Êîíñòèòóöèÿ,ïðåäóñìàòðèâàâ-
øàÿ ó÷ðåæäåíèå ïðîöåäóðû àìïàðî ñïåöèôè÷åñêîãî
èíñòèòóòà ñïåöèàëèçèðîâàííîãî ñóäåáíîãî êîíòðîëÿ,îõ-
ðàíû êîíñòèòóöèîííîãî ïðàâîïîðÿäêà è ðåæèìà çàêîí-
íîñòè, îñóùåñòâëÿåìîé îðãàíàìè ñóäåáíîé âëàñòè â
ðàìêàõ ñàìîñòîÿòåëüíîãî ïðîèçâîäñòâà â îòíîøåíèè
ëþáîãî íîðìàòèâíîãî àêòà,ïðîòèâîðå÷àùåãî Îñíîâíîìó
Çàêîíó. Êîíñòèòóöèîííîå ïðàâîñóäèå Þêàòàíà ïîñëóæè-
ëî ïðîîáðàçîì äëÿ çàèìñòâîâàíèÿ ýòîé ðàçíîâèäíîñòè

ñóäèÿ, ïî-âèäèìîìó, íå ïðåäñòàâëÿåòñÿ ðåàëüíûì. Ýòî
äåëàåò çàòðóäíèòåëüíûì, à èíîãäà è ïðîñòî íåâîçìîæ-
íûì âîñïðèÿòèå ìíîãèõ ýëåìåíòîâ íåìåöêîé êîíñòðóê-
öèè êîíñòèòóöèîííîé þñòèöèè,êîòîðàÿ ôóíêöèîíèðóåò â
Ôåäåðàöèè, ñîñòîÿùåé âñåãî ëèøü èç 15 îáëàäàþùèõ
îäèíàêîâûì ñòàòóñîì òåððèòîðèàëüíûõ ñóáúåêòîâ.

Ïîäâîäÿ èòîã ñêàçàííîìó, ìû ìîæåì çàêëþ÷èòü, ÷òî
ïðèìåð äâîéíîé êîíñòèòóöèîííîé þñòèöèè ôåäåðàöèè
Ãåðìàíèè âî ìíîãîì óíèêàëåí. Ñòðîãî ãîâîðÿ,íåìåöêàÿ
ìîäåëü åùå íå èìåëà äîñòàòî÷íî äîëãîâðåìåííîãî è
óäà÷íîãî îïûòà óñâîåíèÿ èíûìè ãîñóäàðñòâàìè. Íåäîë-
ãîâå÷íîå ñóùåñòâîâàíèå íåìåöêîé ìîäåëè â Þãîñëàâèè,
ïàäåíèå òåìïîâ åå ðàñïðîñòðàíåíèÿ â Ðîññèè32, íà íàø
âçãëÿä,ïîäòâåðæäàþò ýòè ðàññóæäåíèÿ. Íåìåöêàÿ ìîäåëü
â åå ïîäëèííîì,íåèçìåííîì âèäå, ïî-âèäèìîìó, ìîæåò
ñóùåñòâîâàòü è ýôôåêòèâíî ôóíêöèîíèðîâàòü òîëüêî ïðè
íàëè÷èè êîìïëåêñà ñïåöèôè÷åñêèõ îïòèìàëüíûõ óñëîâèé:
ýêîíîìè÷åñêîãî ïðåóñïåâàíèÿ ñóáúåêòîâ ôåäåðàöèè;
ðàçâèòîñòè èõ ïîëèòè÷åñêîé ñèñòåìû; âûñîêîé ïîëèòè-
÷åñêîé êóëüòóðû è íàöèîíàëüíîé îäíîðîäíîñòè íàñåëå-
íèÿ, ïîëèòè÷åñêîé ñòàáèëüíîñòè îáùåñòâà; ïðîäîëæè-
òåëüíîãî îïûòà ïðèìåíåíèÿ èíñòèòóòà ñïåöèàëèçèðîâàí-
íîãî êîíñòèòóöèîííîãî êîíòðîëÿ â ñòðàíå; ñðåäíåäîïóñ-
òèìîãî êîëè÷åñòâà ãîñóäàðñòâåííî-òåððèòîðèàëüíûõ îá-
ðàçîâàíèé (ñóáúåêòîâ ôåäåðàöèè). È íå ñïðîñòà â áîëü-
øèíñòâå êðóïíåéøèõ ôåäåðàöèé óòâåðäèëàñü ëèáî àìå-
ðèêàíñêàÿ (ÑØÀ, Èíäèÿ, Ìåêñèêà, Àðãåíòèíà), ëèáî ñìå-
øàííàÿ ìîäåëü (Áðàçèëèÿ) êîíñòèòóöèîííîé þñòèöèè.

Èíòåðåñíà åùå îäíà èñòîðè÷åñêàÿ îñîáåííîñòü. Â
ôåäåðàöèÿõ, êîíñòðóêöèè êîíñòèòóöèîííîãî ïðàâîñóäèÿ
êîòîðûõ ïîñëóæèëè áàçîâûìè ïðîòîòèïàìè îñíîâíûõ
ìîäåëåé ôåäåðàòèâíîãî êîíñòèòóöèîííîãî ïðàâîñóäèÿ
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32 Îðãàíû ñïåöèàëèçèðîâàííîãî êîíñòèòóöèîííîãî êîíòðîëÿ ôóíêöèîíèðóþò â
ðåñïóáëèêàõ: Àäûãåÿ (ñ 1997 ã.),Áàøêîðòîñòàí (ñ 1996 ã.),Áóðÿòèÿ (ñ 1995),
Äàãåñòàí (ñ 1991 ã.),Êàáàðäèíî-Áàëêàðèÿ (ñ 1993),Êàðåëèÿ (ñ 1994 ã.),Êîìè
(ñ 1994 ã.),Ìàðèé Ýë (ñ 1998 ã.),Ñàõà (ßêóòèÿ) (ñ 1992 ã.),Ñåâåðíàÿ Îñåòèÿ-
Àëàíèÿ (ñ 1990ã.),Òàòàðñòàí (ñ 1990ã.),Òûâà (ñ 2003 ã.),à óñòàâíûå ñóäû - â
Ñâåðäëîâñêîé (ñ 1998 ã.) è Êàëèíèíãðàäñêîé (ñ 2003 ã.) îáëàñòÿõ,â Ñàíêò-Ïå-
òåðáóðãå (ñ 2000 ã.). Ïîñëå èþëÿ 2003 ã., êîãäà áûë ñôîðìèðîâàí ñîñòàâ
Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Òûâà,è ïî íàñòîÿùåå âðåìÿ â ñóáúåêòàõ
Ðîññèéñêîé Ôåäåðàöèè êîíñòèòóöèîííûå (óñòàâíûå) ñóäû íå îáðàçîâûâà-
ëèñü. - Ïðèì. àâò.

33 Ñì.: Íóäåëü Ì.À. Êîíñòèòóöèîííûé êîíòðîëü â êàïèòàëèñòè÷åñêèõ ñòðàíàõ. -
Ì.,1968. - Ñ. 16-17. 

34 Ñì.: Marbury v. Madison,5 U.S. 137 (1803). 
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äû,âðåìåííî ïðèâëå÷ü ê äåëó ðàñïðîñòðàíåíèÿ êîíñòè-
òóöèîííîãî ïðàâîñóäèÿ â ðåãèîíàõ è èíûå ôîðìû ñïåöè-
àëèçèðîâàííîãî êîíñòèòóöèîííîãî êîíòðîëÿ, èçâåñòíûå
çàðóáåæíîé ïðàêòèêå êîíñòèòóöèîíàëèçìà. Íåîáõîäèìî,
îäíàêî,ïîíèìàòü, ÷òî, õîòÿ èíñòèòóöèîíàëüíûå ïðåîáðà-
çîâàíèÿ ñîäåðæàò áîëüøîé ïîòåíöèàë îáíîâëåíèÿ,ñàìè
ïî ñåáå îíè áóäóò ìàëîýôôåêòèâíûìè áåç ïîääåðæêè
ýòèõ ìåðîïðèÿòèé ïîëèòè÷åñêèì,ôèíàíñîâûì,êàäðîâûì
ðåñóðñàìè è â îòðûâå îò èíûõ äåéñòâèé,ñïîñîáíûõ ñòè-
ìóëèðîâàòü ðåãèîíàëüíîå êîíñòèòóöèîííîå ïðàâîñóäèå
Ðîññèè.

Â ýòîé ñâÿçè ðÿä àâòîðîâ îáðàùàþò âíèìàíèå íà ñëà-
áóþ çàèíòåðåñîâàííîñòü ôåäåðàëüíîãî öåíòðà â ðàçâè-
òèè ðåãèîíàëüíîé êîíñòèòóöèîííîé þñòèöèè. Âåäü êîíñ-
òèòóöèîííûå ñóäû ðåñïóáëèê ñîçäàâàëèñü íà âîëíå ñó-
âåðåíèçàöèè. Îíè âîçíèêàëè íå òîëüêî êàê ìåõàíèçìû
çàùèòû äåìîêðàòè÷åñêèõ çàâîåâàíèé, çàêðåïëåííûõ â
êîíñòèòóöèÿõ ðåñïóáëèê, íî è êàê íîñèòåëè èäåè ãàðàí-
òèé äåöåíòðàëèçàöèè âëàñòè “ïî âåðòèêàëè”, ãàðàíòû
ïðèíöèïà ðàçãðàíè÷åíèÿ ïîëíîìî÷èé è ïðåäìåòîâ âåäå-
íèÿ ìåæäó ÐÔ è åå ñóáúåêòàìè. Òàêèì îáðàçîì, äëÿ Ôå-
äåðàöèè ïîääåðæêà èíñòèòóòà êîíñòèòóöèîííîãî ñóäà
ñóáúåêòà ÐÔ ÷àñòè÷íî ñîïðÿæåíà ñ ôàêòè÷åñêèì îãðàíè-
÷åíèåì ñîáñòâåííîé âëàñòè â ðåãèîíàõ36. Âàæíî è òî,÷òî
ïîëèòè÷åñêàÿ ýëèòà íà ìåñòàõ ÷àñòî íå çàèíòåðåñîâàíà
â èçìåíåíèè ñëîæèâøåãîñÿ áàëàíñà ñèë è â äîïîëíè-
òåëüíîì êîíòðîëå íàä ñîáîé ñî ñòîðîíû ñèëüíîé è íåçà-
âèñèìîé ñòðóêòóðû, êàêîâîé ÿâëÿåòñÿ êîíñòèòóöèîííûé
èëè óñòàâíûé ñóä37.

Âûñêàçûâàÿñü ïî ýòîìó ïîâîäó, ðÿä àâòîðèòåòíûõ
ñïåöèàëèñòîâ ïðåäëàãàþò ðàññìàòðèâàòü îòêàç ìíîãèõ
ñóáúåêòîâ ÐÔ îò êîíñòèòóöèîííûõ (óñòàâíûõ) ñóäîâ íå
òîëüêî êàê íåíàäëåæàùåå âûïîëíåíèå êîíñòèòóöèîííûõ
ïðåäïèñàíèé ïî îáåñïå÷åíèþ ïðàâ è ñâîáîä ÷åëîâåêà è
ãðàæäàíèíà, èáî âîçíèêàþò ïðîáåëû â ìåõàíèçìå ñó-

ñóäåáíîãî êîíñòèòóöèîííîãî êîíòðîëÿ (ïðîöåäóðû àìïà-
ðî) Êîíñòèòóöèåé Ìåêñèêè 1857 ã. è âíåäðåíèÿ åå â
ïðàêòèêó ñóäîâ äðóãèõ ìåêñèêàíñêèõ øòàòîâ35.

Ýòè ïðèìåðû äåìîíñòðèðóþò,÷òî äâóõóðîâíåâîå êîíñ-
òèòóöèîííîå ïðàâîñóäèå íàèáîëåå ïðî÷íî è îñíîâàòåëü-
íî óêîðåíÿåòñÿ â òåõ ôåäåðàòèâíûõ ãîñóäàðñòâàõ, ãäå
ýòîò èíñòèòóò ðàçâèâàåòñÿ ýâîëþöèîííî, îò ïðîñòîãî ê
ñëîæíîìó,ìåòîäîì ïðîá è îøèáîê, êîãäà èìïóëüñ ê ó÷-
ðåæäåíèþ êîíñòèòóöèîííîé þñòèöèè íå òîëüêî â ðåãèî-
íàõ,íî è âî âñåì ãîñóäàðñòâå èñõîäèò îò ñóáúåêòîâ ôå-
äåðàöèè. Â Ðîññèè æå òðàäèöèîííî ñóáúåêòû Ôåäåðà-
öèè èäóò â êèëüâàòåðå ôåäåðàëüíûõ íîâàöèé â ñôåðå
êîíñòèòóöèîííîãî ïðàâîñóäèÿ, çà÷àñòóþ ñëåïî êîïèðóÿ
èõ áåç ïîïðàâîê íà ìàñøòàá è ñïåöèôèêó ñâîèõ ðåãèî-
íîâ,à òàêæå ñâîåîáðàçèå çàäà÷ âîçëîæåííûõ íà ñóáôå-
äåðàëüíûå îðãàíû êîíñòèòóöèîííîãî ïðàâîñóäèÿ. Ýòî, à
òàêæå ïîïûòêè íåêðèòè÷íîãî âîñïðèÿòèÿ èíîñòðàííîãî
îïûòà,íà íàø âçãëÿä,ïðåäîïðåäåëÿþò îïðåäåëåííóþ èñ-
êóññòâåííîñòü ñîâðåìåííîãî ðåãèîíàëüíîãî êîíñòèòóöè-
îííîãî êîíòðîëÿ,åãî ñëàáóþ ñâÿçü ñ ïîëèòèêî-ñîöèàëü-
íûìè ðåàëèÿìè áîëüøèíñòâà ñóáúåêòîâ ÐÔ, ïîðîæäàþò
íåïðî÷íîñòü ïîçèöèé ðåãèîíàëüíîãî êîíñòèòóöèîííîãî
ïðàâîñóäèÿ íà ñîâðåìåííîì ýòàïå.

Ïðè îáñòîÿòåëüñòâàõ îáúåêòèâíîé ñëîæíîñòè ïðèìå-
íåíèÿ ãåðìàíñêîé ìîäåëè ðåãèîíàëüíîãî êîíñòèòóöèîí-
íîãî ïðàâîñóäèÿ â ðîññèéñêèõ óñëîâèÿõ íåîáõîäèìîñòü
ñîõðàíåíèÿ è ðàñøèðåíèÿ ïðèñóòñòâèÿ â ñóáúåêòàõ ÐÔ
êîíñòèòóöèîííûõ (óñòàâíûõ) ñóäîâ êàê íàèáîëåå ñîâåð-
øåííîé è ïåðñïåêòèâíîé ðàçíîâèäíîñòè îðãàíîâ êîíñòè-
òóöèîííîé þñòèöèè íå âûçûâàåò ñîìíåíèÿ. Îäíàêî,
ïðèçíàâàÿ ïîòåíöèàë ýòèõ ñóäåáíûõ îðãàíîâ, íåîáõîäè-
ìî ñ÷èòàòüñÿ ñ èõ îïðåäåëåííûì íåñîîòâåòñòâèåì ñîâ-
ðåìåííûì ýêîíîìè÷åñêèì, ïîëèòè÷åñêèì, ñîöèàëüíûì è
êóëüòóðíûì óñëîâèÿì ìíîãèõ ñóáúåêòîâ ÐÔ. Âûõîä âè-
äèòñÿ â ñîçäàíèè ïðîäóìàííîé ñìåøàííîé ñèñòåìû:
ñîõðàíÿÿ â êà÷åñòâå “ôîðïîñòîâ” ðåãèîíàëüíîãî êîíñòè-
òóöèîííîãî ïðàâîñóäèÿ êîíñòèòóöèîííûå (óñòàâíûå) ñó-
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Î÷åðêè òåîðèè è ïðàêòèêè. - Ì., 2001. - Ñ. 50.
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prehension of state legal practice,particularly the establish-
ment and development of the constitutional jurisdiction in
the federations, clarification of the degree of international
influence on the processes which occur in the Russian con-
stitutional jurisdiction. The consideration of these factors
can evaluate specific contradictions, demonstrate possible
optimal ways of development in the sphere of state con-
struction and thus to avoid the possible mistakes in the
organization and activity of the local bodies of the constitu-
tional jurisdiction.

The state of the international legal regulation of the activ-
ityof the Constitutional Court of Russian Federation and for-
eign influence on it is discussed rather thoroughly. Mainly it
concerns the activityof the Constitutional Court of RF which
is quite understandable. 

The doctrinal researches of the problematic issues of the
constitutional courts of subjects of RF are quite rare. 

äåáíîé çàùèòû, íî è êàê íåîñóùåñòâëåíèå ðåêîìåíäà-
öèé è òðåáîâàíèé â ýòîé îáëàñòè ìåæäóíàðîäíîãî
ñîîáùåñòâà38.

Ïîäîáíûé ïîäõîä ê òðàêòîâêå ïðîáëåì ðåãèîíàëüíî-
ãî êîíñòèòóöèîííîãî ïðàâîñóäèÿ ÷åðåç ïðèçìó ìåæäóíà-
ðîäíî-ïðàâîâûõ àñïåêòîâ,ê ðàçðåøåíèþ ýòèõ ïðîáëåì ñ
îïîðîé íà íîðìû è ïðèíöèïû ìåæäóíàðîäíîãî ïðàâà, à
òàêæå ñ ó÷åòîì çàðóáåæíîãî îïûòà ãîñóäàðñòâåííîãî ðå-
ãóëèðîâàíèÿ ñôåðû ñïåöèàëèçèðîâàííîãî êîíñòèòóöèîí-
íîãî êîíòðîëÿ ïðåäñòàâëÿåòñÿ äîñòàòî÷íî ïåðñïåêòèâ-
íûì.

S o m e  a s p e c t s  o f  i n t e r n a t i o n a l  a n d  f o r e i g n
i n f l u e n c e  o n  t h e  C o n s t i t u t i o n a l  J u r i s d i c t i o n

o f  R u s s i a n  F e d e r a t i o n  

S. T a r a d o n o v  

Assistant Professor
of the Institute of Economy and Law,

Military Institute

D . P e t r e n k o  
Senior Professor of the Russian State 

Trade-Economic University 

Summary

The constitutional jurisdiction relates to such standards
of the democracy which are recognized all over the world.
That was the reason why 15 years ago Russia established
such an institution. Relatively young age and non-accom-
plishment of the process of creation of the system of con-
stitutional jurisdiction in Russian Federation requires com-
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ãî ñóäà Ñâåðäëîâñêîé îáëàñòè. 2002. - ¹ 1 (5). - Ñ. 127.
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êîãî îáùåñòâà îñëàáåâàåò. Îò÷àñòè ýòî îáúÿñíÿåòñÿ
òåì,÷òî ìåñòî ïàðàäèãìû «ïàíðàöèîíàëèçìà» çàìåùàåò
ôèëîñîôñêèé ïëþðàëèçì ñ îðèåíòèðîì íà ïðîáëåìó ÷å-
ëîâåêà, åãî èíäèâèäóàëüíîñòü, îò÷àñòè òåì, ÷òî èäåÿ
ãðàæäàíñêîãî îáùåñòâà âûïîëíèëà ñâîå íàçíà÷åíèå êàê
ñðåäñòâî èäåîëîãè÷åñêîãî îáåñïå÷åíèÿ áóðæóàçíûõ ðå-
âîëþöèé. È âåðîÿòíî,åùå è ïîòîìó,÷òî îíà îáðåëà ñâîå
îïðåäìå÷åííîå ñîñòîÿíèå â ñòðàíàõ Ñòàðîãî è Íîâîãî
Ñâåòà,õîòÿ ýòîò âûâîä íå ñòîëü îäíîçíà÷åí.

Ñïóñòÿ 150ëåò èäåÿ ãðàæäàíñêîãî îáùåñòâà ïîëó÷àåò
«âòîðîå ðîæäåíèå» â ñâÿçè ñ ñîáûòèÿìè 80-õ ãîäîâ â Âîñ-
òî÷íîé Åâðîïå, êîãäà ïðîòèâîñòîÿíèå Âîñòîêà è Çàïàäà
çàâåðøèëîñü êðàõîì ìèðîâîé ñèñòåìû ñîöèàëèçìà2.

Ãðàæäàíñêîå îáùåñòâî åñòü òà ñôåðà, ãäå íàïðÿæåí-
íîñòü ìåæäó îòäåëüíîé ëè÷íîñòüþ è öåëûì,ïðîòèâîðå-
÷èå ïîëèòèêè ìåæäó åäèíè÷íûì è îáùèì îäíîâðåìåííî
ñòàâèòñÿ è ðåøàåòñÿ: èíòåðåñ ëè÷íîñòè ìîæåò çäåñü óò-
âåðäèòüñÿ, íî îäíîâðåìåííî îáùåñòâî èíòåãðèðóåò èí-
äèâèäà â èíñòèòóòû “êëàññîâ” èëè “ñîñëîâèé” â ðàìêàõ
“îáùåñòâåííîãî óñòðîéñòâà”,ò.å. ÷åðåç âêëþ÷åíèÿ åãî â
ñèñòåìó ãîñóäàðñòâà.

Ëîãè÷åñêè è õðîíîëîãè÷åñêè ãîñóäàðñòâî ïðåäøåñò-
âóåò ãðàæäàíñêîìó îáùåñòâó. Èñòîðè÷åñêè ãîñóäàðñòâî
è ñåìüÿ ïðåäøåñòâóþò ãðàæäàíñêîìó îáùåñòâó. Ïðè
ýòîì ãîñóäàðñòâî ÿâëÿåòñÿ óñëîâèåì âîçìîæíîñòè ñó-
ùåñòâîâàíèÿ ãðàæäàíñêîãî îáùåñòâà,ïîñêîëüêó áåç ãî-
ñóäàðñòâà ãðàæäàíñêîå îáùåñòâî ñàìîðàçðóøàåòñÿ3.

Çàäà÷è,êîòîðûå ðåøàåò ãðàæäàíñêîå îáùåñòâî â ñîâ-
ðåìåííûõ óñëîâèÿõ ñîñòîÿò â ñîáëþäåíèè áåçîïàñíîñ-
òè,â îáåñïå÷åíèè çàùèòû ÷àñòíîé ñîáñòâåííîñòè è ëè÷-
íîé ñâîáîäû.

Â ãðàæäàíñêîì îáùåñòâå ñâîáîäíî ðàçâèâàåòñÿ àññî-
öèàòèâíàÿ æèçíü, ñôåðà ìàññîâûõ äâèæåíèé, ïàðòèé,
ãðóïïèðîâîê ïî óáåæäåíèÿì è ëþáûì äðóãèì ïðèçíàêàì.
Îíî äîáèâàåòñÿ äåöåíòðàëèçàöèè âëàñòè ãîñóäàðñòâà çà
ñ÷åò ïåðåäà÷è ÷àñòè åå ñàìîóïðàâëåíèþ, îñóùåñòâëÿåò
âçàèìîäåéñòâèå áîëüøèíñòâà è ìåíüøèíñòâà íà îñíîâå

À .  À ð ó ò þ í ÿ í  

Çàùèòíèê ïðàâ ÷åëîâåêà (îìáóäñìåí)
Ðåñïóáëèêè Àðìåíèÿ

Ê î í ñ ò è ò ó ö è î í à ë è ç ì  ê à ê  ð å æ è ì  
â ç à è ì î î ò í î ø å í è é  ã î ñ ó ä à ð ñ ò â à  è  

ã ð à æ ä à í ñ ê î ã î  î á ù å ñ ò â à

Ïåðåõîä îò ôåîäàëüíîãî îáùåñòâà ê áóðæóàçíîìó
îçíà÷àë ïîÿâëåíèå ãðàæäàíèíà êàê ñàìîñòîÿòåëüíîãî
ñîöèàëüíîãî è ïîëèòè÷åñêîãî ñóáúåêòà ñ íåîòúåìëåìû-
ìè ïðàâàìè è îáÿçàííîñòÿìè. Êîíå÷íî ðàçâèòèå ãîðè-
çîíòàëüíûõ íåâëàñòíûõ ñîöèàëüíûõ ñâÿçåé ìåæäó àâòî-
íîìíûìè îáùåñòâåííûìè ñîþçàìè ãðàæäàí è â ýòîò ïå-
ðèîä íàòàëêèâàëîñü íà ïðîòèâîäåéñòâèå öåíòðàëèçîâàí-
íîãî ãîñóäàðñòâà. Îäíàêî ãîñóäàðñòâî áûëî âûíóæäåíî
ñ÷èòàòüñÿ ñ âîçíèêøèìè ðåàëèÿìè è âñòàòü íà ïóòü ïðà-
âîâîãî óïîðÿäî÷åíèÿ ñâîèõ îòíîøåíèé ñ îáùåñòâîì,ðå-
ôîðìèðîâàòü èíñòèòóöèîíàëüíóþ è ôóíêöèîíàëüíóþ
ñèñòåìó âëàñòåé1.

Óæå â ðàáîòàõ ìûñëèòåëåé Íîâîãî âðåìåíè è ôèëîñî-
ôèè Ïðîñâåùåíèÿ ïîÿâëÿåòñÿ òåðìèí «ãðàæäàíñêîå îá-
ùåñòâî» è îôîðìëÿåòñÿ åãî èäåÿ.

Èäåÿ ãðàæäàíñêîãî îáùåñòâà ïîëó÷àåò ñâîå ðàçâè-
òèå â ðàáîòàõ Ò. Ãîááñà è Äæ. Ëîêêà,Æ.-Æ. Ðóññî è Ø.
Ìîíòåñêüå. Åñëè â ðàáîòàõ ìûñëèòåëåé ôèëîñîôèè
ôðàíöóçñêîãî Ïðîñâåùåíèÿ ãðàæäàíñêîå îáùåñòâî
ðàññìàòðèâàåòñÿ â ïîçèòèâíîì ïëàíå, òî íåãàòèâíûé
îòòåíîê îíî îáðåòàåò â íåìåöêîé êëàññè÷åñêîé ôèëî-
ñîôèè,îñîáåííî ó Ã. Ãåãåëÿ.

Â ïîñëåäóþùåå âðåìÿ èíòåðåñ ê ïðîáëåìå ãðàæäàíñ-
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2 Ñì.: “Ãðàæäàíñêîå îáùåñòâî: Èñòîêè è ñîâðåìåííîñòü” / Ïîä. ðåä. È. È. Êàëü-
íîãî,È. Í. Ëàïóøàíñêîãî. - Ñ.-Ïåòåðáóðã, 2002. - Ñ. 22

3 Ñì.: Äîìèíèê Êîëà. “Ïîëèòè÷åñêàÿ ñîöèîëîãèÿ”. - Ì., 2001. - Ñ. 300.

1 Ñì.: “Îáùàÿ è ïðèêëàäíàÿ ïîëèòîëîãèÿ”. / Ïîä îáùåé ðåä. Æóêîâà Â.È. è
Êðàñíîâà Á.È. - Ì.,1997. - Ñ.447. 
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åìó ïðèíàäëåæèò ñóâåðåíèòåò,à ïðàâèòåëüñòâî ÿâëÿåòñÿ
ñëóãîé íàðîäà; âñå ãîñóäàðñòâåííûå âëàñòè äîëæíû
äåéñòâîâàòü â èíòåðåñàõ íàðîäà, à åñëè îíè íàðóøàþò
ýòè èíòåðåñû,òî íàðîä âïðàâå ñâåðãíóòü íåóãîäíîå åìó
ïðàâèòåëüñòâî.

Â Çàïàäíîé Åâðîïå îòíîøåíèÿ ìåæäó ãîñóäàðñòâîì è
ãðàæäàíñêèì îáùåñòâîì ñêëàäûâàëèñü èíà÷å è äàëè
äðóãóþ ìîäåëü êîíñòèòóöèîíàëèçìà - åâðî-êîíòèíåí-
òàëüíóþ.

Òðàäèöèè ñèëüíîãî ãîñóäàðñòâà,êîòîðûå îòñóòñòâîâà-
ëè â ÑØÀ è îñòðîâíîé Âåëèêîáðèòàíèè, ñôîðìèðîâàëè
îñîáûé ðåæèì ãîñóäàðñòâà è ãðàæäàíñêîãî îáùåñòâà,
êîòîðûé íàøåë ñâîå îòðàæåíèå â êîíöåïöèè ïðàâîâîãî
ãîñóäàðñòâà. Íàèáîëåå àêòèâíî îíà ðàçðàáàòûâàëàñü â
Ãåðìàíèè. Àêöåíò â íåé áûë ñäåëàí íà èäåå îá îñîáîé
ðîëè ãîñóäàðñòâà â æèçíè îáùåñòâà. Ñâîáîäà èíäèâèäà
ñòàâèëàñü â çàâèñèìîñòü îò ìîùè ãîñóäàðñòâà,ïîñêîëü-
êó,ëèøü áóäó÷è ñèëüíûì,ãîñóäàðñòâî ñïîñîáíî ãàðàíòè-
ðîâàòü çàùèòó ïðàâ ÷åëîâåêà, åãî èíäèâèäóàëüíóþ ñâî-
áîäó,ïîðÿäîê â îáùåñòâå. Â ýòîì ñëó÷àå èäåÿ ãîñóäàð-
ñòâåííîãî ïîðÿäêà, íàöèîíàëüíîãî åäèíñòâà ñòàâèëàñü
âûøå öåííîñòè ñâîáîäû ëè÷íîñòè6.

Ôîðìàëüíî - ïðàâîâàÿ ñòîðîíà êîíñòèòóöèîíàëèçìà
îçíà÷àåò íàëè÷èå â îáùåñòâå îñíîâíîãî çàêîíà ãîñó-
äàðñòâà (Êîíñòèòóöèè), îïðåäåëÿþùåãî ðàçäåëåíèå è
îáúåìû ïîëíîìî÷èé ðàçíûõ âåòâåé âëàñòè è ãàðàíòèè
ïðàâ ãðàæäàí. Ïðè ýòîì ïðàâî ïðèçíàåòñÿ îáÿçàòåëü-
íûì è äëÿ ïðàâèòåëåé è äëÿ óïðàâëÿåìûõ. Âåðõîâåí-
ñòâî ïðàâà íàä ïðîèçâîëüíûìè ðåøåíèÿìè ïðàâÿùèõ
îáåñïå÷èâàåòñÿ ðàçäåëåíèåì âëàñòåé, âûñîêèì ïîëî-
æåíèåì çàêîíîäàòåëüíîé âëàñòè,åå çàâèñèìîñòüþ (÷å-
ðåç ìåõàíèçì âûáîðîâ) îò íàðîäà, à òàêæå ðàâíûì è
äîñòóïíûì äëÿ âñåõ ãðàæäàí ñóäîì. Êîíñòèòóöèÿ êàê
îñíîâíîé çàêîí ñòàíîâèòñÿ ñîãëàøåíèåì îáùåñòâà è
ãîñóäàðñòâà î ðàçãðàíè÷åíèè ñôåð èõ äåÿòåëüíîñòè:
ãðàæäàíñêîå îáùåñòâî ÿâëÿåòñÿ ñôåðîé èíäèâèäóàëü-
íûõ ñâîáîä è ÷àñòíûõ èíòåðåñîâ,ãîñóäàðñòâî - ñôåðîé
ïóáëè÷íîé âëàñòè è îáùèõ èíòåðåñîâ.

ñîãëàñîâàíèÿ èõ ïîçèöèé ïóòåì ïåðåãîâîðîâ,áåç êîíô-
ëèêòîâ,íîñÿùèõ îòêðûòûé õàðàêòåð4. 

Ïîñêîëüêó ãðàæäàíñêîå îáùåñòâî - ýòî öåëûé êîìï-
ëåêñ îòíîøåíèé âíóòðè îáùåñòâà è ïî îòíîøåíèþ ê ãî-
ñóäàðñòâó,ê íåìó íåëüçÿ ïðèìåíèòü êàêóþ-ëèáî îäíó õà-
ðàêòåðèñòèêó, õîòÿ íåâìåøàòåëüñòâî âëàñòè â ÷àñòíóþ
æèçíü è îäíîâðåìåííî åå çàùèòà âëàñòüþ âûãëÿäÿò íåï-
ðåìåííûì ïîêàçàòåëåì ñóùåñòâîâàíèÿ ãðàæäàíñêîãî
îáùåñòâà. Ïîýòîìó èñêàòü ïðåäïîñûëêè,çàðîäûø ãðàæ-
äàíñêîãî îáùåñòâà èìåå ñìûñë ëèøü íà ðóáåæå ôåîäà-
ëèçìà,ïåðåõîäà îò àãðàðíîãî ê èíäóñòðèèàëüíîìó îáùå-
ñòâó. Èìåííî â ýòîò ïåðèîä,ïåðåæèâàåìûé â ðàçíûõ îá-
ùåñòâàõ íåîäíîâðåìåííî è ñî ñâîåé ñïåöèôèêîé,èíäè-
âèä îáðåòàåò âîçìîæíîñòè ãîðèçîíòàëüíîé è âåðòèêàëü-
íîé ìîáèëüíîñòè. Ýòîìó ñïîñîáñòâóþò êðóøåíèå ñîñ-
ëîâíîãî ïîêðîâèòåëüñòâà, êðèçèñ ôåîäàëüíûõ ýêîíîìè-
÷åñêèõ îòíîøåíèé,ðàçâèòèå òîðãîâëè,ïðåäïðèíèìàòåëü-
ñòâà, ïðîèçâîäñòâà5.

Ïåðåõîä îò àáñîëþòèñòñêî-ìîíàðõè÷åñêîãî ïðàâëå-
íèÿ ê äåìîêðàòèè íà÷èíàëñÿ, êàê ïðàâèëî, ñ ïîä÷èíåíèÿ
ãîñóäàðñòâà è ãðàæäàíñêîãî îáùåñòâà ïðàâîâûì íîð-
ìàì,ñ ââåäåíèÿ ïðèíöèïà ðàçäåëåíèÿ âëàñòåé,ñîñòàâèâ-
øèõ åäèíóþ ñèñòåìó êîíñòèòóöèîíàëèçìà. Îäíàêî ñîîò-
íîøåíèå ãîñóäàðñòâà è ãðàæäàíñêîãî îáùåñòâà,ïðåäåëû
âìåøàòåëüñòâà ãîñóäàðñòâà â æèçíü ãðàæäàí â ðàçíûõ
ñòðàíàõ èìåëè êîíêðåòíûå èñòîðè÷åñêèå ôîðìû.

À í ã ë î - à ì å ð è ê à í ñ ê à ÿ ìîäåëü êîíñòèòóöèîíàëèçìà
àêöåíòèðóåò âíèìàíèå íà ñâîáîäå êàê äîìèíèðóþùåé
öåííîñòè, íå äîïóñêàåò âìåøàòåëüñòâà ãîñóäàðñòâà â
æèçíü ãðàæäàíñêîãî îáùåñòâà,êîòîðîå ñàìî îïðåäåëÿåò
çàäà÷è ãîñóäàðñòâà. Â Äåêëàðàöèè íåçàâèñèìîñòè Ñîå-
äèíåííûõ Øòàòîâ Àìåðèêè (1776 ã.) òàêàÿ îïðåäåëÿþ-
ùàÿ ðîëü ãðàæäàíñêîãî îáùåñòâà áûëà âûðàæåíà ñëåäó-
þùèì îáðàçîì: âñå ëþäè èìåþò ðàâíûå ïðèðîæäåííûå
ïðàâà íà æèçíü, ñâîáîäó, íåçàâèñèìîñòü, ñîáñòâåííîñòü,
íà ñ÷àñòüå è áåçîïàñíîñòü; íàðîä – èñòî÷íèê âëàñòè è
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6 Ñì.: Ìóõàåâ Ð.Ò. “Ïîëèòîëîãèÿ”. - Ì., 2003. - Ñ. 187-188.
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4 Ñì.: “Îáùàÿ è ïðèêëàäíàÿ ïîëèòîëîãèÿ”, ïîä îáùåé ðåä. Æóêîâà Â.È. è
Êðàñíîâà Á.È. - Ì.,1997. - Ñ.448.

5 Ñì.: “Ãðàæäàíñêîå îáùåñòâî: Èñòîêè è ñîâðåìåííîñòü”/Ïîä ðåä. È. È.
Êàëüíîãî,È. Í. Ëàïóøàíñêîãî. - Ñ.-Ïåòåðáóðã, 2002. - Ñ. 54.
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íà÷àëüíèêà,íî íåâîçìîæíîñòü ñîñëàòüñÿ íà çàêîí è çàùè-
ùàòü ñâîè çàêîííûå ïðàâà ÷åðåç ñóä. Äðóãèìè ñëîâàìè,
âåçäå è âñþäó ãîñïîäñòâîâàë,âëàñòâîâàë ÷åëîâåê,à íå çà-
êîííîñòü. È èìåííî ýòè âëàñòüäåðæàùèå äîëæíû èñêîðå-
íÿòü, à íå ïîëüçîâàòüñÿ è ñòàðàòüñÿ “óâåêîâå÷èòü” ñâîþ
âëàñòü ÷åðåç ôîðìàëèçàöèþ èíñòèòóòîâ äåìîêðàòèè.

Ïðåîäîëåíèå ïðàâîâîãî íèãèëèçìà âî âñåõ çâåíüÿõ
îáùåñòâåííîãî îðãàíèçìà,óêîðåíåíèå îñíîâíûõ õàðàêòå-
ðèñòèê ïðàâîâîãî ãîñóäàðñòâà,ïîâûøåíèå çàêîíîîáåñïå-
÷åííîñòè ñàìûì áëàãîïðèÿòíûì ñïîñîáîì ñêàæóòñÿ íà
ñîâåðøåíñòâîâàíèè âñåõ ñòðóêòóð ãðàæäàíñêîãî îáùåñò-
âà. Ñâîáîäíûé ñîáñòâåííèê, ïðîèçâîäèòåëü è âëàäåëåö
ìàòåðèàëüíûõ è äóõîâíûõ öåííîñòåé,îïèðàÿñü íà øèðî-
êóþ è ðàçâåòâëåííóþ ñèñòåìó äåìîêðàòèè, ïëþðàëèçìà,
ãëàñíîñòè, ñìîæåò îðãàíèçîâàòü è íàëàäèòü áëàãîïðèÿò-
íûå äëÿ ñåáÿ è äëÿ îáùåñòâà â öåëîì îòíîøåíèÿ ñ ïîëè-
òè÷åñêîé ñôåðîé,ïåðåâåñòè ýòè îòíîøåíèÿ â ðåæèì íàè-
áîëåå áëàãîïðèÿòíûé äëÿ îáùåñòâåííîãî ïðîãðåññà7.

Êîíñòèòóöèîíàëèçì êàê ñèñòåìà, óñòàíàâëèâàþùàÿ
ïðàâîâûå ðàìêè âçàèìîîòíîøåíèÿ îáùåñòâà è ëè÷íîñòè
ñ âëàñòüþ,ìîæåò áûòü äåéñòâèòåëüíûì è ìíèìûì. Êîíñ-
òèòóöèîíàëèçì áûë ñïîñîáîì öèâèëèçîâàííîãî ðàçðå-
øåíèÿ ïðîòèâîðå÷èé ìåæäó íàáðàâøèì ñèëó ãðàæäàíñ-
êèì îáùåñòâîì è àáñîëþòèñòñêèì ãîñóäàðñòâîì. Â òåõ
ñòðàíàõ,ãäå ãðàæäàíñêîå îáùåñòâî áûëî çðåëûì,ñèñòå-
ìà êîíñòèòóöèîíàëèçìà èíèöèèðîâàëà ïðîöåññ ïîñòå-
ïåííîãî ïåðåõîäà ê äåìîêðàòèè, íà÷àâ åãî ñ äåéñòâè-
òåëüíîãî îãðàíè÷åíèÿ ôóíêöèé ãëàâû ãîñóäàðñòâà è ðàñ-
øèðåíèÿ ïîëíîìî÷èé íàðîäíîãî ïðåäñòàâèòåëüñòâà
(ïàðëàìåíòà). Êîíñòèòóöèîíàëèçì áûë ìíèìûì â òåõ îá-
ùåñòâàõ,ãäå áûëî ñëàáûì ãðàæäàíñêîå îáùåñòâî8.

Â ïîñòñîâåòñêèõ ñòðàíàõ ïåðåõîä îò òîòàëèòàðèçìà ê
äåìîêðàòèè èìåë öåëüþ ôîðìèðîâàíèÿ ïðåäïîñûëîê
ãðàæäàíñêîãî îáùåñòâà. Ïåðåðàñïðåäåëåíèå ñîáñòâåí-
íîñòè ÷åðåç ïðèâàòèçàöèþ ñîçäàëà âîçìîæíîñòü äëÿ
âîçíèêíîâåíèÿ ÷àñòíîãî êàïèòàëà. Âìåñòå ñ òåì â ðÿäå

Êàêîâû æå îñíîâíûå ïðèçíàêè ãðàæäàíñêîãî îáùåñò-
âà? Ïðåæäå âñåãî, ýòî íàëè÷èå â îáùåñòâå ñâîáîäíûõ
âëàäåëüöåâ ñðåäñòâ ïðîèçâîäñòâà. Òî åñòü ðå÷ü èäåò îá
ýêîíîìè÷åñêîì ïëþðàëèçìå,êîãäà âëàñòü íå ðåãóëèðóåò
ïîâåäåíèå ñîáñòâåííèêîâ, ðàñïðåäåëåíèå ýêîíîìè÷åñ-
êèõ ðåñóðñîâ è,â èòîãå,íå äèêòóåò èìè.

Êðîìå ýòîãî, ïðèçíàêàìè ãðàæäàíñêîãî îáùåñòâà
âûñòóïàþò è äðóãèå âèäû ïëþðàëèçìà: èäåîëîãè÷åñêèé,
ïîëèòè÷åñêèé. Î÷åâèäíî,÷òî áåç ýòèõ ïðèçíàêîâ íåâîç-
ìîæíî íàëè÷èå ãðàæäàíñêîãî îáùåñòâà.

Ïðè ðàññìîòðåíèè ïðèçíàêîâ ãðàæäàíñêîãî îáùåñòâà
íåëüçÿ ïðîéòè ìèìî âîïðîñà: à êàêîâ ìåõàíèçì âçàèìî-
äåéñòâèÿ ñòðóêòóð ãðàæäàíñêîãî îáùåñòâà ñ ñèñòåìîé
ïîëèòè÷åñêîé âëàñòè,ñ ãîñóäàðñòâåííûìè ñòðóêòóðàìè?
×åì îíè ñîåäèíÿþòñÿ,÷òîáû îáðàçîâàòü åäèíîå öåëîå -
äîëãîâå÷íîå è æèçíåñïîñîáíîå? Íà íàø âçãëÿä, òàêèì
ìåõàíèçìîì, îáúåäèíÿþùèì ïîëèòè÷åñêîå è íåïîëèòè-
÷åñêîå â îáùåñòâå,âûñòóïàåò ïðàâî.

Ïîýòîìó íàèáîëåå çíà÷èìûì ïðèçíàêîì ãðàæäàíñêîãî
îáùåñòâà ñëåäóåò íàçâàòü íàëè÷èå ïðàâîâîãî ãîñóäàð-
ñòâà.

Ñòàíîâëåíèå ïðàâîâîãî ãîñóäàðñòâà ïîçâîëèò îáùåñò-
âó ïðåîäîëåòü áîëüøîå êîëè÷åñòâî ïðåæíèõ ñòåðåîòè-
ïîâ,ìåøàþùèõ ñêëàäûâàíèþ ãðàæäàíñêîãî îáùåñòâà.

Ïðàâîâîå ãîñóäàðñòâî èçìåíèò ïðåäñòàâëåíèÿ î òîì,
÷òî ãîñóäàðñòâåííîå âñåãäà âûøå ëè÷íîãî, ÷òî ãðàæäà-
íèí ïåðåä ãîñóäàðñòâîì îòâåòñòâåíåí,à ãîñóäàðñòâî ïå-
ðåä ãðàæäàíèíîì - íåò.

Ïðàâîâîå ãîñóäàðñòâî êîðåííûì îáðàçîì èçìåíèò
ñâîåîáðàçíîå – ìÿãêî ãîâîðÿ – îòíîøåíèå çíà÷èòåëüíîé
÷àñòè ãðàæäàí ê çàêîíàì. Çà äåñÿòèëåòèÿ ïðåíåáðåæåíèÿ
ïðàâîì,òî÷íûì èñïîëíåíèåì çàêîíîâ – ýòî ïðîèñõîäèëî
íà âñåõ óðîâíÿõ - ïðàâîâàÿ êóëüòóðà íàñåëåíèÿ äîñòèãëà
íûíå ñâîåãî ìèíèìàëüíîãî óðîâíÿ: ñîöèàëüíî öåííûì
áûëî íå çíàíèå ïðàâ è ñâÿçàííîé ñ íèìè îòâåòñòâåí-
íîñòè, à çíàíèå òîãî, ÷òî ðàçðåøàåò èëè çàïðåùàåò íà-
÷àëüñòâî; áûëî öåííûì íå çíàíèå çàêîíîâ,à çíàíèå òîãî,
êàê çàêîí îáîéòè; ñòàëî òðàäèöèîííîé íàäåæäà ñîâåòñêèõ
ëþäåé íà ñïðàâåäëèâîå, ïðàâèëüíîå ðåøåíèå õîðîøåãî
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7 Ñì.: “Îáùàÿ è ïðèêëàäíàÿ ïîëèòîëîãèÿ”/ Ïîä îáùåé ðåä. Æóêîâà Â.È. è
Êðàñíîâà Á.È. - Ì.,1997. - Ñ.449-457.

8 Ñì.: Ìóõàåâ Ð.Ò. “Ïîëèòîëîãèÿ”. - Ì., 2003. - Ñ. 189.
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Ïîñòñîâåòñêèå îáùåñòâà îêàçàëèñü ïåðåä äèëåììîé:
ëèáî íàéòè ñîãëàñîâàííóþ ìîäåëü âçàèìîäåéñòâèÿ èíäè-
âèäóàëüíîé ñâîáîäû,àêòèâíîñòè è èíèöèàòèâû ëè÷íîñòè
ñ ïðèíöèïîì îãðàíè÷åííîãî ïðàâëåíèÿ ãîñóäàðñòâà, ëè-
áî ïîéòè ïî ïóòè àâòîðèòàðíîé ìîäåëè ñèëüíîé âëàñòè
ïðè îò÷óæäåíèè îò íåå íàðîäà. Ïîêà æå íå ðåäêè ñëó÷àè
èñïîëüçîâàíèÿ âëàñòè íîìåíêëàòóðíîé áþðîêðàòèè â
ñâîèõ êîðïîðàòèâíûõ èíòåðåñàõ,÷òî âñå áîëüøå îò÷óæäà-
åò îáùåñòâî îò âëàñòè,íå ñëóæèò ãàðàíòèåé íåïðèêîñíî-
âåííîñòè ãðàæäàíñêèõ ïðàâ èíäèâèäîâ. 

Â ïëàíå âûøåèçëîæåííîãî îñíîâíîé ïðîáëåìîé
ïîñòñîâåòñêèõ ñòðàí îñòàåòñÿ òî, ÷òî îíè íå íàó÷èëèñü
îáåñïå÷èâàòü ñòàáèëüíîñòü îáùåñòâà ïðè ñèñòåìå ïðî-
òèâîâåñîâ âëàñòíûõ ñòðóêòóð, êîãäà êîíñòèòóöèîíàëèçì
ñòàíîâèòñÿ ðåàëüíûì ðåæèìîì âçàèìîîòíîøåíèé ãîñó-
äàðñòâà è ãðàæäàíñêîãî îáùåñòâà. Äî ñèõ ïîð â áîëü-
øèíñòâå ïîñòñîâåòñêèõ ñòðàí ñòàáèëüíîñòü îáåñïå÷è-
âàåòñÿ çà ñ÷åò ïåðåâåñà â ñèñòåìå âëàñòíûõ ñòðóêòóð. È
íå èìååò çíà÷åíèÿ,â ïîëüçó êàêîãî èç èíñòèòóòîâ îáåñ-
ïå÷èâàåòñÿ ïåðåâåñ. 

C o n s t i t u t i o n a l i s m  a s  t h e  r e g i m e  o f  
i n t o r r e l a t i o n s  o f  t h e  s t a t e  a n d  c i v i l  s o c i e t y

A .  H a r u t y u n y a n  

Ombudsman of the Republic of Armenia

Summary

Only a carrier powerful state could become an initiator
and guarantee of primary process of formation of civil soci-
ety,creating legal, economic, political and cultural pre-condi-
tions for self-realization of individuals and groups,and for sat-
isfaction of their everydayneeds. The state itself should gain
in practice all the features of legal,constitutional system.

ïîñòñîâåòñêèõ ñòðàí, ñîáñòâåííîñòü õîòÿ è ïåðåñòàëà
áûòü ãîñóäàðñòâåííîé,îäíàêî îñòàëîñü â îñíîâíîì â ðó-
êàõ íîâîé áþðîêðàòèè óæå êàê ÷àñòíàÿ. Íîìåíêëàòóðíàÿ
áþðîêðàòèÿ, ïîä÷èíèâ ñåáå ãîñóäàðñòâî è îâëàäåâ
ñîáñòâåííîñòüþ, ïåðåìåñòèëà ðåàëüíûå öåíòðû ðàçðà-
áîòêè è ïðèíÿòèÿ ïîëèòè÷åñêèõ ðåøåíèé â ïðåçèäåí-
òñêèå ñòðóêòóðû è òåì ñàìûì â çíà÷èòåëüíîé ìåðå îãðà-
äèëà èõ îò îáùåñòâåííîãî êîíòðîëÿ.

Îòíîøåíèÿ ìåæäó ãîñóäàðñòâîì è îáùåñòâîì ðàçâèâà-
þòñÿ íà îñíîâå íå äåéñòâåííîãî,à ôîðìàëüíîãî êîíñòèòó-
öèîíàëèçìà, êîòîðûé ÿâëÿåòñÿ ñëåäñòâèåì íåñôîðìèðî-
âàííîñòè óñòîé÷èâûõ ãðóïï, èíòåðåñîâ ãðàæäàí ñ îäíîé
ñòîðîíû, à ñ äðóãîé - íåñïîñîáíîñòüþ èëè íåæåëàíèåì
ïðàâÿùåé ýëèòû ñîçäàòü íîâûå ïðàâèëà èãðû â êà÷åñòâå
îáÿçàòåëüíûõ äëÿ âñåõ ãðóïï, âêëþ÷àÿ ñàìèõ ñåáÿ. Ïðè
ñåãîäíÿøíèõ ãåîïîëèòè÷åñêèõ ðåàëèÿõ ïîñòñîâåòñêèå
ýëèòû íå ìîãóò ïîçâîëèòü ñåáå áðîñèòü âûçîâ äåìîêðà-
òèè,ïîñåìó íåêîòîðûå èç íèõ èäóò ïî ïóòè ôîðìàëèçàöèè
äåìîêðàòè÷åñêèõ èíñòèòóòîâ,âûõîëàùèâàíèÿ èõ ñóòè,êîã-
äà îíè ôîðìàëüíî ñóùåñòâóþò,íî íå ôóíêöèîíèðóþò. 

Ïîêà ãîñóäàðñòâî â ëèöå áþðîêðàòèè íå ñòðåìèòñÿ ê
ñàìîîãðàíè÷åíèþ è ïîîùðåíèþ ñàìîäåÿòåëüíîñòè
ãðàæäàí. Ýòî ïðîÿâëÿåòñÿ â ïðîâîäèìîé ýêîíîìè÷åñêîé,
ñîöèàëüíîé,êóëüòóðíîé ïîëèòèêå.

Òîëüêî ñèëüíîå ãîñóäàðñòâî ìîãëî áû ñòàòü èíèöèà-
òîðîì è ãàðàíòîì ïîñòóïàòåëüíîñòè ïðîöåññà ôîðìèðî-
âàíèÿ ãðàæäàíñêîãî îáùåñòâà, ñîçäàâàÿ ïðàâîâûå, ýêî-
íîìè÷åñêèå, ïîëèòè÷åñêèå è êóëüòóðíûå ïðåäïîñûëêè
äëÿ ñàìîðåàëèçàöèè èíäèâèäîâ è ãðóïï,óäîâëåòâîðåíèÿ
èõ ïîâñåäíåâíûõ ïîòðåáíîñòåé. Ñàìî æå ãîñóäàðñòâî
äîëæíî íà ïðàêòèêå âñå áîëüøå ïðèîáðåòàòü ïðèçíàêè
ïðàâîâîãî,êîíñòèòóöèîííîãî.

Î÷åâèäíî, ÷òî ïðîöåññ ôîðìèðîâàíèÿ ãðàæäàíñêîãî
îáùåñòâà èìååò åñòåñòâåííûé òåìï,êîòîðûé íåëüçÿ óñêî-
ðèòü êàêèì-ëèáî ïîäòàëêèâàíèåì. Âåäü çðåëûé ãðàæäà-
íèí íà÷èíàåòñÿ ñ ðàçâèòîãî ñàìîñîçíàíèÿ,âîçíèêàþùåãî
èç èíäèâèäóàëüíûõ íà÷àë ëè÷íîñòè. Ðàçâèâàòü èõ ìîæíî,
â ïåðâóþ î÷åðåäü, óñèëèÿìè ñàìîé ëè÷íîñòè, åå óñòðåì-
ëåííîñòüþ ê ïîñòîÿííîìó ñàìîñîâåðøåíñòâîâàíèþ.
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V .  P o g h o s y a n

Member of the RA Constitutional Court,
Head of UNESCO chair on Human Rights and

Democracy at YSLU

R e l a t i o n s h i p  b e t w e e n  t h e  C o n c e p t s  o f
“ C o n s t i t u t i o n ”  a n d  “ F u n d a m e n t a l  L a w ”

Veryoften the concepts “constitution” and “fundamental
law” are equally and, as a rule, interchangeably used in
social science and,more specifically, legal texts. This kind
of assimilation of the two concepts is seen everywhere;
predominantly while defining constitution it would surely be
also identified as fundamental law. This is not a coinci-
dence though. It is explained by the fact that historically,
after the concept of constitution was introduced and,
especially, in the Roman-Germanic tradition, it was com-
prehended as the most important law carrying a supreme
meaning, i.e. fundamental law. From this point of view one
may say that fundamental law is just one of the features of
constitution. While constitution can trulybe defined as fun-
damental law,still the opposite statement that “fundamen-
tal law is constitution” would not be accepted.

To answer to this question it is necessary to clarify the
content and main features of constitution. It is worth men-
tioning that the concept of constitution originated and
was put into use in ancient and medieval times, however
the contemporarymeaning of the concept was developed
and absorbed only in the 17-18th centuries. Of course the
usage of the word “constitution” in ancient times and New
Age demonstrates that there are certain generalities from
the point of view of the actual essence but they cannot be

Obviously the process of formation of civil society has
natural rate,which cannot be somehow accelerated. In fact
a mature citizen originates from the developed conscious-
ness, arising out of the individual basis of personality.
Developing them is possible onlywith the efforts of the indi-
vidual itself,his aspiration for permanent self-perfection.

Post-soviet societies turned out to face a dilemma:
either to find the concerted model of interaction of individ-
ual freedom,activity and initiative of individual with principle
of the limited rule of the state or togoon the wayof author-
itarian model of strong power with alienation of people from
it. Still the cases of the usage of power by nomenclature
bureaucracy in its corporate interests are not rare, and it
more deeply alienates society from authoritywithout guaran-
teeing the inviolability of civil rights of individuals.

As evidenced by the foregoing the basic problem of
postsoviet countries remains the fact that they did not learn
to provide stability of society at the system of counterbal-
ances of authoritative structures, when constitutionalism
becomes the real mode of mutual relations of the state and
civil society. Until now in most post-soviet countries stability
is provided due topreponderance in the system of authori-
tative structures. And it does not matter,in favor of which of
the institutes the preponderance is provided.
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people’s sovereignty. It is worth noting that in case of this
perception of constitutions, the principle of law suprema-
cy first of all means supremacy of judicial law and
endorsement of judicial legality.

These perceptions of constitution, formed as a
response to challenges of the time, were reflected in the
first constitutions (USA, France, Poland in 18th c.) and in
constitutions of democratic states in the 19-20th cc. In
respect to the bicentennial history of constitutional devel-
opment one could claim that constitution is the most
important document of state and society providing for
protection of people from power usurpation. Therefore,
any other document that lacks this fundamental principle
and does not reflect on human rights and freedoms can-
not be defined as constitution. In other words,constitution
can exist only in democratic societies, where the afore-
mentioned principles are formulated and protected, and
serve as the basis and tool for regulation of social rela-
tions. As regards other constitutional provisions, they are
aimed at specification and implementation of the afore-
mentioned general principles and their provisions are the
generalization of experience accumulated in the process
of the development of state and society. For instance, in
presidential states,with the purpose of balancing democ-
ratic traditions and overcoming power usurpation, consti-
tutions contain certain provisions like one according to
which the same person cannot be a president for more
than two terms, or another one related to the terms of
president and parliament (the Houses) in power. 

The following joke is a vivid example of fundamental law,
but not constitution:

Article 1: The boss is always right (Principle 1);
Article 2: In case the boss is not right in an issue, see

Article 1 (Principle 2).

As a matter of fact anydictatorship (absolute monarchy,
autocracy,totalitarianism) is guided by such “constitution.”

regarded as completely equivalent concepts. In New Age
the concept of constitution gained a new content and
meaning, which has persisted to our days and, generally
speaking, that is how we understand and use it today.
Or iginally,constitution was regarded as a restrictive mea-
sure toa feudal absolute monarchy. The ideological basis
of constitution was developed under the influence of the
progressive English and French intellectuals’ ideas. Later
on constitution came tobe regarded as a restrictive mea-
sure toany regime and government. Step by step the con-
cept of constitutionalism is created, which is an organic
embodiment of a series of principles. From a formal and
structural perspective constitution is perceived as an
embodiment of a minimal number of principles. This
approach is based on the ancient Greek philosophical tra-
dition (e.g. Euclidean geometry) according to which the
perfection and accuracyof a theoretical system is depen-
dent on the nature of the principles (axioms, i.e. state-
ments that need no proving) that lay in the basis of the
theory. Thus, we can assume that they [principles] should
be in small numbers, consistent, and as generalized as
possible. 

The supremacy of constitution in respect to legislation,
as well as the immediate operation of constitutional
norms, is the other fundamental point in the concept of
constitutionalism. As regards the contents, in democratic
states the constitutions are based on the primaryprinciple
of people’s sovereignty (state sovereignty derives from it).
A number of general principles,like recognition of human
rights and freedoms,the guarantee of their protection,lim-
itation of power through rights (in strict terms,the last two
principles are interrelated, however, they are considered
separately with the purpose of emphasizing their signifi-
cance), separation of powers (aimed at the limitation of
the power of government),constitutional control (the main
purpose is to protect the rule of law, i.e. to protect human
rights and to limit power of the executive by the rule of
law),and others,serve for the operation of the principle of
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ing to which “The Soviet state is organized and functions
on the principle of democratic centralism,namely the elec-
tiveness of all bodies of state authority from the lowest to
the highest, their accountability to the people, and the
obligation of lower bodies to observe the decisions of
higher ones” (Article 3). If we add the same principle
highlighted in the Communist party charter to this provi-
sion the outcome is completely clear. 

As for the constitution, as the ideology of fundamental
law, the whole legal system of USSR ideally corresponded
with and was built on the concept of this fundamental law.
Thus, no matter how much we emphasize that the
Constitution of the USSR did not work because it did not
provide for human rights, it actually did provide for the
supremacy of fundamental law. 

As a result of such perception of the constitution, it
became an institute of democracy and historically an
impression was developed that the existence of constitu-
tion equals to the existence of a democratic state. This is
the reason why authoritarian and totalitarian states adopt
constitutions,which in fact are called toconceal the unde-
mocratic nature of those states. Such constitutions, as a
matter of fact,are not constitutions in their real meaning,
because their goal is not to restrict powers,but vice versa
tomake them absolute. The principles that lay the basis of
such constitutions are democratic but rather populist (for
example, Marxist-Leninist, Maoist and etc.) and they per-
form a single function – that of fundamental law. Besides,
it should be recognized that such constitutions can be
constitutions in its real meaning,i.e. created on democra-
tic principles, which, however, might fail to function under
current political system due toa variety of reasons. These
constitutions are referred to as the so-called “made-up”
constitution,which is particularly typical of states in transi-
tion, where required and satisfactory conditions for their
implementation have not yet been in place.

It is not a principle or a law that lays in the basis of
such a system but a political will which arbitraryprinciples
and laws are derived from. Whereas in accordance with
the views formed within a constitutional framework, the
political will should be abided by natural law and power
should be limited by law. 

Jokes as a joke, but the constitutions of the socialist
states including the Constitution of the USSR created in
the recent past were actuallybased on the principle of the
above-mentioned joke. Particularly,the Constitution of the
USSR which we believe, was also called Fundamental law
not by a mere chance (of course the historical tradition
had a role toplay in this but we assume that it was not the
main reason) was developed on the basis of Marxism-
Leninism and juridical principles formed on its method-
ological basis and served a particular goal. Particularly,
despite the fact that several human rights were consoli-
dated in the constitution (including social and labor
rights), they were subordinated to the state and society -
the rights of the common and the collective,because such
were the fundamental principles of the Marxist theory.
The same refers to the issues of property and others. In
this sense it was natural that the Constitution of the USSR
had a provision,which basically supported the First princi-
ple of the joke,which is “The leading and guiding force of
the Soviet society and the nucleus of its political system,
of all state organizations and public organizations, is the
Communist Party of the Soviet Union.... The Communist
Party, armed with Marxism-Leninism,determines the gen-
eral perspectives of the development of society and the
course of the home and foreign policyof the USSR,directs
the great constructive work of the Soviet people, and
imparts a planned, systematic and theoretically substanti-
ated character to their struggle for the victory of commu-
nism” (Article 6). 

Likewise, the concept of democratic centralism totally
corresponds to the Second principle of the joke, accord-
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Ê î í ñ ò è ò ó ö è î í í û å  ö å í í î ñ ò è  
â  ï ð à ê ò è ê å  ê î í ñ ò è ò ó ö è î í í î ã î  

ï ð à â à  Â å í ã ð è è *

Ð .  Ó è ò ö

äîöåíò Öåíòðàëüíî-Åâðîïåéñêîãî óíèâåðñèòåòà,
Áóäàïåøò

À .  Ø à é î

ïðîôåññîð Öåíòðàëüíî-Åâðîïåéñêîãî
óíèâåðñèòåòà,Áóäàïåøò

Â Âåíãðèè ïåðâè÷íûì èñòî÷íèêîì êîíñòèòóöèîííîãî
ïðàâà ÿâëÿåòñÿ ïèñàíàÿ êîíñòèòóöèÿ. Ñ ôîðìàëüíîé òî÷-
êè çðåíèÿ äåéñòâóþùàÿ Êîíñòèòóöèÿ ïðåäñòàâëÿåò ñîáîé
èçìåíåííóþ âåðñèþ êîììóíèñòè÷åñêîé Êîíñòèòóöèè (Çà-
êîíà ÕÕ:1949). Íî íà ñàìîì äåëå äåéñòâóþùèå ïîëîæåíèÿ
Êîíñòèòóöèè - ýòî ðåçóëüòàò ïîëíîãî ïåðåñìîòðà ïåðâî-
íà÷àëüíîãî òåêñòà â ñâåòå êîìïðîìèññà, äîñòèãíóòîãî
ìåæäó ðåôîðìàòîðàìè è îïïîçèöèåé â 1989 ãîäó. Ïðèíÿ-
òèå â 1989 ãîäó ïîïðàâêè ê Êîíñòèòóöèè ñòàëî âàæíûì
ýòàïîì ïåðåõîäà ê äåìîêðàòèè ïóòåì ñâîáîäíûõ âûáî-
ðîâ,ñâèäåòåëüñòâóþùèì î ïðèíÿòèè è çàêðåïëåíèè åâðî-
ïåéñêèõ (çàïàäíûõ) öåííîñòåé äåìîêðàòè÷åñêîãî îáùåñò-
âà. Èçìåíåííàÿ Êîíñòèòóöèÿ Âåíãåðñêîé Ðåñïóáëèêè áû-
ëà îáíàðîäîâàíà 23 îêòÿáðÿ 1989 ãîäà ñòàðûì Ïàðëà-
ìåíòîì,â ñîñòàâå êîòîðîãî ïðåîáëàäàëè êîììóíèñòû1. Â
òî æå âðåìÿ â õîäå êîíñòèòóöèîííîé ðåôîðìû,ïîçâîëèâ-
øåé óñòàíîâèòü äåìîêðàòè÷åñêèé ðåæèì,íà ïåðåãîâîðàõ

It should be recognized that fundamental laws corre-
sponding tothe real meaning of the constitution can exist,
e.g. Fundamental Law of the Federal Republic of
Germany. However, generally speaking, we can state that
while each constitution is also a fundamental law, still
every fundamental law is not a constitution. 

Ñ î î ò í î ø å í è å  ï î í ÿ ò è é  « ê î í ñ ò è ò ó ö è ÿ »  
è  « î ñ í î â í î é  ç à ê î í »

Â .  Ï î ã î ñ ÿ í

ñóäüÿ Êîíñòèòóöèîííîãî Ñóäà 
Ðåñïóáëèêè Àðìåíèÿ

Ðåçþìå

×àñòî ïîíÿòèÿ «êîíñòèòóöèÿ» è «îñíîâíîé çàêîí»
óïîòðåáëÿþòñÿ êàê ðàâíîçíà÷íûå è, êàê ïðàâèëî, ÷àùå
âñåãî â ñîöèàëüíûõ íàóêàõ è, îñîáåííî, â þðèäè÷åñêèõ
òåêñòàõ. Íî åñëè êîíñòèòóöèÿ îïðåäåëÿåòñÿ êàê îñíîâ-
íîé çàêîí,òî çàÿâëåíèå î òîì,÷òî êîíñòèòóöèÿ ÿâëÿåòñÿ
îñíîâíûì çàêîíîì íåïðèåìëåìî. Ñ ôîðìàëüíîé è
ñòðóêòóðíîé òî÷åê çðåíèÿ êîíñòèòóöèÿ âîñïðèíèìàåòñÿ
êàê ìèíèìàëüíûé íàáîð ïðèíöèïîâ. Òàêîé ïîäõîä
ïðåäñòàâëåí àíòè÷íîé ãðå÷åñêîé ôèëîñîôñêîé òðàäè-
öèåé, íàïðèìåð ãåîìåòðèåé Ýâêëèäà, ñîãëàñíî êîòîðîé
ñîâåðøåíñòâî òåîðåòè÷åñêîé ñèñòåìû çàâèñèò îò õà-
ðàêòåðà ýòèõ ïîíÿòèé. Âåðõîâåíñòâî êîíñòèòóöèè íàä
çàêîíàìè, êàê è ïðÿìîå äåéñòâèå êîíñòèòóöèîííûõ
íîðì,ÿâëÿåòñÿ îäíèì èç îñíîâíûõ ïóíêòîâ êîíñòèòóöè-
îííîé êîíöåïöèè. Òàêèå îáùèå ïîíÿòèÿ, êàê ïðèçíàíèå
ïðàâ è ñâîáîä ÷åëîâåêà, ãàðàíòèÿ èõ çàùèòû,îãðàíè÷å-
íèå âëàñòè çàêîíîì,ðàçäåëåíèå âëàñòåé,êîíñòèòóöèîí-
íûé êîíòðîëü è ò.ä, ñëóæàò äåéñòâåííîñòè ïðèíöèïà íå-
çàâèñèìîñòè ÷åëîâåêà. 
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äîëæíû áûòü ðåãëàìåíòèðîâàíû ïî îòíîøåíèþ ê êîíñòè-
òóöèîííîìó ïðàâó.

Ïîìèìî ïîëîæåíèé î çàùèòå êëàññè÷åñêèõ ãðàæäàíñ-
êèõ è ïîëèòè÷åñêèõ ïðàâ, Êîíñòèòóöèÿ âêëþ÷àåò ìíîãèå
ïîëîæåíèÿ î ñîöèàëüíî-ýêîíîìè÷åñêèõ ïðàâàõ. Íàïðè-
ìåð,îäíî èç ýòèõ ïîëîæåíèé äîâîëüíî ñìåëî çàêðåïëÿ-
åò «ïðàâî íà ìàêñèìàëüíî âîçìîæíûé âûñîêèé óðîâåíü
ôèçè÷åñêîãî è äóõîâíîãî çäîðîâüÿ» (ñòàòüÿ 70/D(1))2. Â
ñëåäóþùåé ñòàòüå Êîíñòèòóöèÿ ïðîâîçãëàøàåò «ïðàâî
íà ñîöèàëüíîå îáåñïå÷åíèå» (ñòàòüÿ 70/Å(1)). Ñþäà æå
îòíîñÿòñÿ ìíîãèå äðóãèå ïðàâà,òàêèå êàê ïðàâî íà îáðà-
çîâàíèå (ñòàòüè 67,70/F,70/J),ïðàâî íà çàùèòó ñåìüè è
äåòåé (ñòàòüè 14 è 67), ïðàâî íà òðóä (ñòàòüè 4, 70/Â,
70/Ñ(2)). Õîòÿ íåêîòîðûå ïîëîæåíèÿ íîñÿò äåêëàðàòèâ-
íûé õàðàêòåð, ôîðìóëèðîâêè ìíîãèõ èç íèõ ïðåäóñìàò-
ðèâàþò ãàðàíòèè îñóùåñòâëåíèÿ ïðàâ íà ñîöèàëüíîå
îáåñïå÷åíèå,èëè,ïî êðàéíåé ìåðå,ìîãóò áûòü ñîîòâåò-
ñòâóþùèì îáðàçîì èñòîëêîâàíû.

Â ñâîåé ïðàêòèêå Êîíñòèòóöèîííûé Ñóä ñòðåìèëñÿ
îáîçíà÷èòü ïðåäåëû äåéñòâèÿ êîíñòèòóöèîííîé çàùèòû,
íåîáõîäèìîé äëÿ îñóùåñòâëåíèÿ ãðàæäàíñêèõ, ïîëèòè-
÷åñêèõ ïðàâ è ïðàâ íà ñîöèàëüíîå îáåñïå÷åíèå. Â ñëó÷àå
ñ ïðàâàìè ÷åëîâåêà ïåðâîãî ïîêîëåíèÿ êîíñòèòóöèîííûå
ñóäû ÷àñòî ïðèáåãàëè ê îïðåäåëåíèþ ïðàâà èëè ñâîáî-
äû, çàùèùàåìîé îò ãîñóäàðñòâåííîãî âìåøàòåëüñòâà,
ññûëàÿñü íà çàðóáåæíóþ è ìåæäóíàðîäíóþ ñóäåáíóþ
ïðàêòèêó. Îäíàêî îïðåäåëåíèå ïðåäåëîâ çàùèòû ïðàâ â
ïðàêòèêå âåíãåðñêîãî Êîíñòèòóöèîííîãî Ñóäà îçíà÷àåò
áîëüøå, íåæåëè óñòàíîâëåíèå ãðàíèö äëÿ ãîñóäàðñòâåí-
íîãî âìåøàòåëüñòâà â ëè÷íóþ ñâîáîäó. Â îáùèõ ïîëîæå-
íèÿõ âåíãåðñêîé Êîíñòèòóöèè òàêæå ïðåäóñìîòðåíî, ÷òî
«ñîáëþäåíèå è çàùèòà (êîíñòèòóöèîííûõ) ïðàâ ÿâëÿåòñÿ
ïåðâîî÷åðåäíîé îáÿçàííîñòüþ ãîñóäàðñòâà» (ñòàòüÿ
8(1)). Èñïîëüçóÿ âîçìîæíîñòü,ïðåäîñòàâëåííóþ ýòèì ïî-
ëîæåíèåì,Êîíñòèòóöèîííûé Ñóä ÷àñòî ðàçúÿñíÿåò,êàêèå

çà êðóãëûì ñòîëîì áûëè ñîãëàñîâàíû è ïðèíÿòû äðóãèå
çàêîíû: çàêîí î Êîíñòèòóöèîííîì Ñóäå, î ôèíàíñèðîâà-
íèè ïàðòèé, î ñâîáîäå ñîáðàíèé è ñâîáîäå îáúåäèíåíèé,
î ðîñïóñêå ðàáî÷åé äðóæèíû (ïàðëàìåíòñêîé ãðóïïû êîì-
ìóíèñòîâ) è ò.ä. Áîëåå òîãî,òîò æå êîììóíèñòè÷åñêèé ïàð-
ëàìåíò ïðèíÿë îñíîâíûå çàêîíû îá èçáèðàòåëüíîé ñèñòå-
ìå è ñâîáîäå âåðîèñïîâåäàíèÿ åùå äî òîãî,êàê ñîñòîÿ-
ëèñü ïåðâûå ñâîáîäíûå âûáîðû.

Ïåðâûå ñâîáîäíûå ïàðëàìåíòñêèå âûáîðû, ñîñòîÿâ-
øèåñÿ â 1990ãîäó,ïðèâåëè ê ïîëíîé ïîáåäå îïïîçèöèè.
Â ðåçóëüòàòå áûëè ïåðåñìîòðåíû ìíîãèå ïîïðàâêè 1989
ãîäà è èñêëþ÷åíû íåêîòîðûå óïîìèíàíèÿ î ñîöèàëèñòè-
÷åñêèõ öåííîñòÿõ. Íî îñòàëèñü íåòðîíóòûìè òå öåííîñ-
òè, êîòîðûå áûëè çàêðåïëåíû â 1989 ãîäó â ðåçóëüòàòå
äîñòèãíóòîãî êîìïðîìèññà. Â ïîñëåäóþùèå ãîäû äî
âñòóïëåíèÿ Âåíãðèè â ÅÑ 1-ãî ìàÿ 2004 ãîäà áûëî ïðè-
íÿòî åùå 20 ïîïðàâîê. Â ïåðèîä ñ 1989 ïî 2001 ãã. áû-
ëè âíåñåíû èçìåíåíèÿ â 163 ñòàòüè,êîòîðûå íå çàòðàãè-
âàëè ñèñòåìó êîíñòèòóöèîííûõ öåííîñòåé, íî ñïîñîá-
ñòâîâàëè îòêðûòèþ íîâûõ ïðîöåäóðíûõ âîçìîæíîñòåé
äëÿ åâðîïåèçàöèè. Â òîé ìåðå,â êàêîé äåéñòâóåò ñèñòå-
ìà öåííîñòåé ÅÑ,èçìåíåííàÿ Êîíñòèòóöèÿ ïðåäóñìàòðè-
âàåò ðÿä ìåõàíèçìîâ äëÿ åå èíêîðïîðèðîâàíèÿ.

Áîëüøèíñòâî ïîëîæåíèé Êîíñòèòóöèè î ïðàâàõ ñî-
äåðæèòñÿ â îòäåëüíîé ãëàâå (Ãëàâà 12), íî íåêîòîðûå
ïðàâèëà, êàñàþùèåñÿ ñóäåáíîé ïðàêòèêè â îòíîøåíèè
ïðàâ, çàêðåïëåíû â îáùèõ ïîëîæåíèÿõ. Ïðè ðàçðàáîòêå
ïîëîæåíèé î êîíñòèòóöèîííûõ ïðàâàõ ñîñòàâèòåëè ïîëà-
ãàëèñü - è çà÷àñòóþ âî ìíîãîì - íà îñíîâíûå ïîëîæåíèÿ
î ïðàâàõ Îñíîâíîãî Çàêîíà Ãåðìàíèè,à òàêæå ìåæäóíà-
ðîäíî-ïðàâîâûå äîêóìåíòû ïî ïðàâàì ÷åëîâåêà. Ïîìè-
ìî êîíêðåòíûõ, ìàòåðèàëüíî-ïðàâîâûõ ïîëîæåíèé î
êîíñòèòóöèîííûõ ïðàâàõ Êîíñòèòóöèÿ òàêæå ñîäåðæèò
îáùóþ îãðàíè÷èòåëüíóþ îãîâîðêó (ñòàòüÿ 8(2)),ñîãëàñíî
êîòîðîé òîëüêî çàêîí, ïðèíÿòûé Ãîñóäàðñòâåííûì Ñîá-
ðàíèåì (ïàðëàìåíòîì) ìîæåò îãðàíè÷èâàòü êîíñòèòóöè-
îííûå ïðàâà,îäíàêî îí íå ìîæåò îãðàíè÷èâàòü ñóùåñò-
âåííîå ñîäåðæàíèå ïðàâ. Ìàòåðèàëüíî-ïðàâîâûå ïîëî-
æåíèÿ î ïðàâàõ ÷àñòî âêëþ÷àþò ïåðå÷åíü çàäà÷,êîòîðûå
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2 Ïåðåâîä Êîíñòèòóöèè Âåíãåðñêîé Ðåñïóáëèêè íà àíãëèéñêèé ÿçûê ñì. â
http://www.mkab.hu/content/en/encont5.htm. Åñëè íå óêàçàíî èíîå,ïåðåâîä ñ
âåíãåðñêîãî íà àíãëèéñêèé ñäåëàí àâòîðàìè. Âñå âåá-ñàéòû, óïîìÿíóòûå â
ýòîì òåêñòå,ïîñëåäíèé ðàç ïðîñìàòðèâàëèñü 20èþíÿ 2006 ã.
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I .  Á û â ø è é  Ï ð å ä ñ å ä à ò å ë ü  Ê î í ñ ò è ò ó ö è î í í î ã î  Ñ ó ä à
î á  î á î ñ í î â à í è è ,  î ï è ð à þ ù å ì ñ ÿ  í à  ö å í í î ñ ò è

Âñåñòîðîííèé àíàëèç ðîëè êîíñòèòóöèîííûõ öåííîñ-
òåé â ïðàêòèêå âåíãåðñêîãî Êîíñòèòóöèîííîãî Ñóäà ñëå-
äóåò íà÷àòü ñ èçâåñòíîãî îòðûâêà èç îäíîãî èç ïåðâûõ
ðåøåíèé Ñóäà. Â ðàññìàòðèâàåìîì äåëå ñóäüè íå äî-
ïóñòèëè ðåòðîàêòèâíîãî ïðèìåíåíèÿ íîðìû óãîëîâíîãî
ïðàâà â îòíîøåíèè ëèö,íàðóøèâøèõ çàêîí âî âðåìÿ êîì-
ìóíèñòè÷åñêîãî ðåæèìà3. Âî âñòóïëåíèè Êîíñòèòóöèîí-
íûé Ñóä ðåøèòåëüíî çàÿâèë:

Òî,÷òî Âåíãðèÿ ÿâëÿåòñÿ ïðàâîâûì ãîñóäàðñòâîì,-
ýòî è êîíñòàòàöèÿ ôàêòà è çàÿâëåíèå î ïîëèòè÷åñêîì
êóðñå. Ïðàâîâîå ãîñóäàðñòâî ñòàíîâèòñÿ ðåàëüíîñòüþ
òîëüêî òîãäà, êîãäà äåéñòâèå Êîíñòèòóöèè ÿâëÿåòñÿ
ïîëíîöåííûì è áåçîãîâîðî÷íûì. Äëÿ ïðàâîâîé ñèñ-
òåìû ïåðåõîä ê äåìîêðàòèè îçíà÷àåò,è ýòî íåïðåìåí-
íîå óñëîâèå èçìåíåíèÿ ïðàâîâîé ñèñòåìû, ÷òî âåñü
ñâîä çàêîíîâ äîëæåí áûòü ïðèâåäåí â ñîîòâåòñòâèå -
è íîâîå çàêîíîäàòåëüñòâî äîëæíî ïîääåðæèâàòüñÿ â
ñîîòâåòñòâèè - ñ íîâîé Êîíñòèòóöèåé. Íå òîëüêî ïðà-
âîâûå íîðìû è ðàáîòà îðãàíîâ ãîñóäàðñòâåííîé âëàñ-
òè äîëæíû â òî÷íîñòè ñîîòâåòñòâîâàòü ïðåäïèñàíèÿì
Êîíñòèòóöèè, íî è îáùåñòâî â öåëîì äîëæíî áûòü
ïðîïèòàíî öåííîñòÿìè è êîíöåïòóàëüíîé êóëüòóðîé
Êîíñòèòóöèè. Ýòî è åñòü âåðõîâåíñòâî çàêîíà,è èìåí-
íî òàê Êîíñòèòóöèÿ ñòàíîâèòñÿ ðåàëüíîñòüþ [êóðñèâ
íàø - À.Ø. è Ð.Ó.]4.
Ïîçäíåå, â îäíîì èç ñâîèõ âûñòóïëåíèé áûâøèé

Ïðåäñåäàòåëü Êîíñòèòóöèîííîãî Ñóäà Ëàñëî Øîëüîì
íàçâàë ýòîò îòðûâîê öåíòðàëüíûì ýëåìåíòîì ïðàêòèêè
Êîíñòèòóöèîííîãî Ñóäà Âåíãðèè â îáëàñòè êîíñòèòóöè-

ìåðû ãîñóäàðñòâî îáÿçàíî ïðèíèìàòü ñ öåëüþ ñîäåé-
ñòâèÿ ðåàëèçàöèè êîíñòèòóöèîííûõ ïðàâ. Êîíñòèòóöèÿ
ïî÷òè íå ñîäåðæèò óêàçàíèé â îòíîøåíèè ìåð, êîòîðûå
äîëæåí èñïîëüçîâàòü Êîíñòèòóöèîííûé Ñóä ïðè îïðåäå-
ëåíèè ïîçèòèâíîé ñòîðîíû ïðàâ (êàê ýòî íàçûâàåòñÿ â ñó-
äåáíîé ïðàêòèêè ãåðìàíñêèõ ñóäîâ). Ïî óòâåðæäåíèþ
Êîíñòèòóöèîííîãî Ñóäà,ïðàâî äàâàòü îïðåäåëåíèå êîíñ-
òèòóöèîííîìó ïðàâó íàèëó÷øèì îáðàçîì ãàðàíòèðóåòñÿ
èëè ïîääåðæèâàåòñÿ â ñâåòå êîíñòèòóöèîííîé (è â êîíå÷-
íîì ñ÷åòå ñóäåáíîé) êîíöåïöèè îñíîâíûõ ïðàâ.

Íåñìîòðÿ íà òî, ÷òî çà ïåðâûå ãîäû ñâîåé ïðàêòèêè
Êîíñòèòóöèîííûé Ñóä áûë ïðèçíàí îäíèì èç íàèáîëåå
ïðèâåðæåííûõ çàùèòå ïðàâ êîíñòèòóöèîííûõ ñóäîâ áûâ-
øèõ êîììóíèñòè÷åñêèõ ñòðàí Öåíòðàëüíîé è Âîñòî÷íîé
Åâðîïû,â îáîñíîâàíèÿõ ðåøåíèé Ñóäà äîâîëüíî òðóäíî
óëîâèòü ðèòîðèêó,îñíîâàííóþ íà öåííîñòÿõ. Ðàçóìååòñÿ,
â íåêîòîðûõ ðåøåíèÿõ Êîíñòèòóöèîííîãî Ñóäà âñå æå
óïîìèíàþòñÿ òàêèå îáùèå öåííîñòè,êîòîðûå ìîæíî è íå
âñòðåòèòü â ïèñàíîé Êîíñòèòóöèè. Íî âåíãåðñêèå êîíñ-
òèòóöèîííûå ñóäüè ðàâíîäóøíû ê öåííîñòíûì àðãóìåí-
òàì,à Êîíñòèòóöèîííûé Ñóä äî ñèõ ïîð ñ îñòîðîæíîñòüþ
îòíîñèòñÿ ê îòêðûòîìó èñïîëüçîâàíèþ òàêèõ àðãóìåíòîâ.
Äëÿ ëó÷øåãî ïîíèìàíèÿ âåíãåðñêîé ñèòóàöèè íåîáõîäè-
ìî ñðàçó îòìåòèòü,÷òî ðåøåíèÿì Êîíñòèòóöèîííîãî Ñó-
äà, ïðèíèìàåìûì â ïîðÿäêå êîíñòèòóöèîííîãî íàäçîðà
ïðèñóùè,ïî ìåíüøåé ìåðå, äâà îñíîâíûõ ñïîñîáà öåí-
íîñòíîãî îáîñíîâàíèÿ. Ñóäû,îñóùåñòâëÿþùèå ñóäåáíûé
ïåðåñìîòð, äîâîëüíî ÷àñòî îòêðûòî, íåïîñðåäñòâåííî è
ñîçíàòåëüíî èñïîëüçóþò öåííîñòíûå àðãóìåíòû. Ýòè
ñëó÷àè îòëè÷àþòñÿ îò òåõ, êîãäà èññëåäîâàòåëè âûäåëÿ-
þò ðÿä äîâîäîâ, èñïîëüçóåìûõ â êà÷åñòâå öåííîñòíûõ
àðãóìåíòîâ, â îáîñíîâàíèè ñóäà â êîíñòèòóöèîííîì äå-
ëå. Â äàííîé ðàáîòå áóäåò ïîêàçàíî,÷òî íåñìîòðÿ íà òî,
÷òî Êîíñòèòóöèîííûé Ñóä Âåíãðèè ðåäêî ãîâîðèò î êîíñ-
òèòóöèîííûõ öåííîñòÿõ îòêðûòî è ïîñëåäîâàòåëüíî,ìíî-
ãèå ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà ñîäåðæàò ïîäîá-
íûå àðãóìåíòû,êîòîðûå èññëåäîâàòåëè âåðíî íàçûâàþò
âûðàæåíèåì öåííîñòíûõ ïðåäïî÷òåíèé èëè öåííîñòíû-
ìè àðãóìåíòàìè.
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3 Ðåøåíèå 11/1992 (III. 5.) ÀÂ. Ïåðåâåäåíî íà àíãëèéñêèé â Läszlo Sòlyom &
Georg Brunner, Constitutional Judiciary in a New Democracy: The Hungarian
Constitutional Court (Ann Arbor: Univ. of Michigan Press,2000) 214-228. Áîëåå
ãëóáîêèé àíàëèç äàííîãî ðåøåíèÿ ñì. â Ruti Teitel,Transitional Justice (Oxford
Univ. Press,2000) 15-16.

4 Sòlyom & Brunner,òàì æå,ñòð. 219.
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òóöèîíàëèçìà Êîíñòèòóöèîííûé Ñóä äîëæåí ïîêàçû-
âàòü è ïðèìåíÿòü íàáîð öåííîñòåé ñàìîé Êîíñòèòóöèè9.

Â êîíöå ñâîåãî âûñòóïëåíèÿ Ïðåäñåäàòåëü Ñóäà Ëàñ-
ëî Øîëüîì ïðèâåë â ïîäòâåðæäåíèå ñèëüíûõ ñòîðîí
ñâîåé ïîçèöèè ñâîè ñîáñòâåííûå ñëîâà,ñîâïàäàþùèå ñ
ìíåíèåì áîëüøèíñòâà ñîñòàâà ñóäà, èç ðåøåíèÿ î
ñìåðòíîé êàçíè:

Êîíñòèòóöèîííûé ñóä äîëæåí ïðîäîëæàòü ñâîþ ðà-
áîòó ïî ðàçúÿñíåíèþ òåîðåòè÷åñêèõ îñíîâ Êîíñòèòó-
öèè è çàêðåïëåííûõ â íåé ïðàâ è ïî ôîðìèðîâàíèþ èç
ñâîèõ ðåøåíèé íåêîé ñîãëàñîâàííîé ñèñòåìû,êîòîðàÿ
êàê «íåâèäèìàÿ Êîíñòèòóöèÿ» îáåñïå÷èâàåò íàäåæíûé
ñòàíäàðò êîíñòèòóöèîííîñòè,íå çàâèñÿùèé îò Êîíñòè-
òóöèè,êîòîðàÿ â íàøè äíè ÷àñòî èçìåíÿåòñÿ ïîä âëèÿ-
íèåì òåêóùèõ ïîëèòè÷åñêèõ èíòåðåñîâ; [...]. Êîíñòèòó-
öèîííûé ñóä áóäåò îáëàäàòü ñâîáîäîé â ýòîì ïðîöåñ-
ñå äî òåõ ïîð,ïîêà áóäåò äåéñòâîâàòü â ðàìêàõ êîíöåï-
öèè êîíñòèòóöèîíàëüíîå10.
Ñëåäóåò îòìåòèòü,÷òî ñ ñàìîãî íà÷àëà äàííûé ïîäõîä

ê òîëêîâàíèþ êîíñòèòóöèè ïîäâåðãàëñÿ îñòðîé êðèòèêå. Â
ñâîåé äàëüíåéøåé ïðàêòèêå Êîíñòèòóöèîííûé Ñóä Âåíã-
ðèè áîëüøå íè ðàçó îòêðûòî íå ãîâîðèë î «íåâèäèìîé
êîíñòèòóöèè», è ñóäüè ïðè ÷òåíèè òåêñòà Êîíñòèòóöèè
áîëüøå íå óïîìèíàþò î äèðåêòèâàõ íåâèäèìîãî îñíîâíî-
ãî çàêîíà. Òåì íå ìåíåå,êàê ïîêàæåò äàëüíåéøèé àíàëèç,
Ñóä íå âñåãäà âîçäåðæèâàëñÿ îò óïîìèíàíèÿ î êîíñòèòó-
öèîííûõ öåííîñòÿõ â ñâîèõ ðåøåíèÿõ, êàñàþùèõñÿ ïðàâ.
Îñòàåòñÿ âûÿñíèòü, äåéñòâèòåëüíî ëè äàííûé ñïîñîá òîë-
êîâàíèÿ Êîíñòèòóöèè ÿâëÿåòñÿ ðåçóëüòàòîì ïðîäâèæåíèÿ
âåðõîâåíñòâà çàêîíà è êîíñòèòóöèîíàëèçìà, êàê ïðåäïî-
ëàãàëîñü â ïðîãðàììíîì âûñòóïëåíèè ïåðâîãî âëèÿòåëü-
íîãî Ïðåäñåäàòåëÿ Êîíñòèòóöèîííîãî Ñóäà.

I I .  Ï ó ñ ò à ÿ  ð à ê î â è í à :  ç à ù è ò à  ê î í ñ ò è ò ó ö è î í í û õ
ö å í í î ñ ò å é  ê à ê  î ï ð à â ä à í è å  î ã ð à í è ÷ å í è þ  ê î í ñ ò è ò ó-
ö è î í í û õ  ï ð à â

Âåíãåðñêèå êîíñòèòóöèîííûå ñóäüè îòêðûòî ãîâîðÿò î

îííûõ öåííîñòåé5. Ïî åãî ñëîâàì, Êîíñòèòóöèîííûé Ñóä
íå ïîëàãàåòñÿ íà ñèñòåìó öåííîñòåé Êîíñòèòóöèè â îáùèõ
÷åðòàõ - ïðèåì,èçâåñòíûé ïî ðàííèì ðåøåíèÿì Êîíñòèòó-
öèîííîãî Ñóäà Ãåðìàíèè. Âìåñòî ýòîãî,âåíãåðñêèå êîíñ-
òèòóöèîííûå ñóäüè èçó÷àþò öåííîñòè, ñòîÿùèå çà îò-
äåëüíûìè ïðàâàìè6. Â ïîíèìàíèè Ïðåäñåäàòåëÿ Ñóäà
Êîíñòèòóöèÿ èìååò ñîáñòâåííûé íàáîð öåííîñòåé, íåñ-
ìîòðÿ íà òî, ÷òî â òåêñòå ñàìîé Êîíñòèòóöèè îá ýòîì
ïðÿìî íå ãîâîðèòñÿ.

Êîíñòèòóöèîííûå öåííîñòè ñîïîñòàâëÿþòñÿ ñ áûñòðî-
èçìåíÿþùèìèñÿ èäåîëîãèÿìè, ïðîñëåæèâàþùèìèñÿ â
ðàçíûõ òîëêîâàíèÿõ Êîíñòèòóöèè, è ïðîòèâîïîñòàâëÿþò-
ñÿ ôîðìàëüíîìó ïðèìåíåíèþ êîíñòèòóöèîííûõ ïðåäïè-
ñàíèé. Â êà÷åñòâå ïðèìåðà ïîïûòêè íàâÿçàòü Êîíñòèòó-
öèè îïðåäåëåííûå âçãëÿäû Ïðåäñåäàòåëü Ñóäà ïðèâåë
ñèòóàöèþ,êîãäà çàÿâèòåëè â äåëàõ,ñâÿçàííûõ ñ äèñêðè-
ìèíàöèåé,òðåáîâàëè ìàòåðèàëüíîãî ðàâåíñòâà íà îñíî-
âå èäåé,âûòåêàþùèõ èç èäåîëîãèè êîììóíèçìà7.

Â òîì æå âûñòóïëåíèè áûâøèé Ïðåäñåäàòåëü Êîíñ-
òèòóöèîííîãî Ñóäà óñòàíîâèë òåñíóþ ñâÿçü ìåæäó
êîíñòèòóöèîííûìè öåííîñòÿìè è âåðõîâåíñòâîì çàêî-
íà. Äëÿ íåãî ïðèâåðæåííîñòü êîíñòèòóöèîííûì öåííîñ-
òÿì - õîòÿ ýòà îáÿçàííîñòü è íå ïðîïèñàíà â Êîíñòèòó-
öèè - ÿâëÿåòñÿ ñóùíîñòüþ ïðàâîâîãî ãîñóäàðñòâà8. Ïî
ñëîâàì Øîëüîìà, â ïðàêòèêå Êîíñòèòóöèîííîãî Ñóäà
åñòü ìåñòî è äëÿ ôîðìàëèçìà,è äëÿ ïîçèòèâèçìà è äëÿ
ïîäõîäà, îñíîâàííîãî íà öåííîñòÿõ. Êîíñòèòóöèîííûé
Ñóä äîëæåí ýòè ïîäõîäû óðàâíîâåøèâàòü. Îí ïîëàãàë,
÷òî åñëè â íà÷àëå ðåâîëþöèîííîãî ýòàïà Êîíñòèòóöè-
îííûé Ñóä äîëæåí áûë äåëàòü àêöåíò íà ôîðìàëèçìå è
ïðîöåññóàëüíûõ ãàðàíòèÿõ,òî â ýïîõó ðàçâèòèÿ êîíñòè-
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5 Làszlò Sòlyom,Alkotmànyossàg Magyarorszàgon: Értékek és tények, [Êîíñòèòóöèî-
íàëèçì â Âåíãðèèè: Öåííîñòè è ôàêòû], â Sòlyom, Az Alkotmànybfràskodàs
kezdetei Magyarorszàgon, [Íà÷àëî êîíñòèòóöèîííîãî ïåðåñìîòðà â Âåíãðèè],
(Budapest: Osiris,2001),141-156,ñòð. 141. Âûøåïðèâåäåííàÿ öèòàòà äîâîëü-
íî ðåäêî ïîÿâëÿëàñü â ïîñëåäóþùèõ ðåøåíèÿõ Êîíñòèòóöèîííîãî ñóäà. Íàï-
ðèìåð,ñì. Ðåøåíèå 44/1998 (X. 14.) ÀÂ î ïðîïóñêå ïðèëàãàòåëüíîãî «ñîöèà-
ëèñòè÷åñêèé» â òåêñòå Çàêîíà î íîðìîòâîð÷åñòâå; è Ðåøåíèå 14/2000(V. 12.)
ÀÂ îá óãîëîâíîì çàïðåòå òîòàëèòàðíîé ñèìâîëèêè.

6 Sòlyom,òàì æå,ñòð. 144.
7 Òàì æå,ñòð. 155.
8 Òàì æå,ñòð. 142.

9 Òàì æå,ñòð. 156.
10 Ðåøåíèå 23/1990 (X. 31.) ÀÂ. Ïåðåâåäåíî íà àíãëèéñêèé â Øîëüîì & Áðóí-
íåð,ñì. âûøå, ñíîñêà 3,ñòð. 125-126.
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íàë îáùåñòâåííîå ñïîêîéñòâèå,îáùåñòâåííóþ áåçîïàñ-
íîñòü è îáùåñòâåííûé ïîðÿäîê êîíñòèòóöèîííûìè öåí-
íîñòÿìè, çàùèòà êîòîðûõ ìîãëà áû, ïî êðàéíåé ìåðå, â
ïðèíöèïå,îïðàâäàòü îãðàíè÷åíèå îñíîâíûõ ïðàâ. Ñíà÷à-
ëà Êîíñòèòóöèîííûé Ñóä íå ïðèäàâàë áîëüøîãî çíà÷å-
íèÿ îãðàíè÷åíèþ îñíîâíûõ ïðàâ (â îñîáåííîñòè,ñâîáî-
äû âûðàæåíèÿ ìíåíèÿ) ñ öåëüþ çàùèòû òàêèõ öåííîñòåé,
êàê îáùåñòâåííûé ïîðÿäîê (îáùåñòâåííàÿ áåçîïàñ-
íîñòü). Ýòó ïîçèöèþ íåòðóäíî áûëî çàíÿòü,ó÷èòûâàÿ,÷òî
çà èñêëþ÷åíèåì ïîëîæåíèÿ î òîì,÷òî «îñíîâíàÿ çàäà÷à
ïîëèöèè - çàùèòà îáùåñòâåííîé áåçîïàñíîñòè è âíóò-
ðåííåãî ïîðÿäêà» (ñòàòüÿ 40/À(2)),â òåêñòå Êîíñòèòóöèè
Âåíãðèè íå àêöåíòèðóåòñÿ çàùèòà îáùåñòâåííîãî ïî-
ðÿäêà èëè îáùåñòâåííîé áåçîïàñíîñòè.

Ñî âðåìåíåì Êîíñòèòóöèîííûé Ñóä íà÷àë ñïîêîéíåå
îòíîñèòüñÿ ê èäåå îãðàíè÷åíèÿ êîíñòèòóöèîííûõ ïðàâ
ðàäè îñóùåñòâëåíèÿ âàæíûõ êîíñòèòóöèîííûõ (ò.å. ïðà-
âèòåëüñòâåííûõ) öåëåé èëè îáÿçàííîñòåé. Â ðåøåíèÿõ
Êîíñòèòóöèîííîãî Ñóäà ñòàëè ïîÿâëÿòüñÿ çàÿâëåíèÿ î
çàùèòå îáùåñòâåííîãî ñïîêîéñòâèÿ (îáùåñòâåííîãî ïî-
ðÿäêà èëè îáùåñòâåííîé áåçîïàñíîñòè) êàê êîíñòèòóöè-
îííîé öåëè èëè, â òîì æå çíà÷åíèè, êîíñòèòóöèîííîé
öåííîñòè. Ïðàêòèêà Êîíñòèòóöèîííîãî Ñóäà ÿâíî ãîâî-
ðèò î òîì, ÷òî ïîñëåäíèé íå äåëàåò íèêàêîãî ðàçëè÷èÿ
ìåæäó êîíñòèòóöèîííûìè öåëÿìè è êîíñòèòóöèîííûìè
öåííîñòÿìè. Ê òîìó æå õîòÿ Ñóä è íà÷àë ïðèäàâàòü áîëü-
øå çíà÷åíèÿ ñîîáðàæåíèÿì îáùåñòâåííîé áåçîïàñíîñ-
òè, îïðàâäûâàþùèì îãðàíè÷åíèå êîíñòèòóöèîííûõ ïðàâ,
îëèöåòâîðåíèå îáùåñòâåííîãî ïîðÿäêà ñ êîíñòèòóöèîí-
íîé öåííîñòüþ,ïîõîæå,íå äàåò ïðàâî íà îãðàíè÷åíèå îñ-
íîâíûõ ïðàâ.

Êîíñòèòóöèîííûé Ñóä Âåíãðèè èçëîæèë äàííóþ ïîçè-
öèþ â 1992 ãîäó ñ óêàçàíèåì ïðè÷èí,êîòîðûå ìîãóò îï-
ðàâäàòü îãðàíè÷åíèå êîíñòèòóöèîííûõ ïðàâ,â ñâîåì ïå-
ðåäîâîì ðåøåíèè ïî äåëó î ðàçæèãàíèè íåíàâèñòè14:

Ãîñóäàðñòâî ìîæåò îãðàíè÷èòü îñíîâíîå ïðàâî
òîëüêî â öåëÿõ îáåñïå÷åíèÿ îñóùåñòâëåíèÿ äðóãîãî

çàùèòå êîíñòèòóöèîííûõ öåííîñòåé òîëüêî â òîì ñëó÷àå,
êîãäà îíè îïðåäåëÿþò óñëîâèÿ äëÿ äîïóñòèìûõ ñ òî÷êè
çðåíèÿ Êîíñòèòóöèè îãðàíè÷åíèé êîíñòèòóöèîííûõ ïðàâ.
Íåñìîòðÿ íà òî,÷òî Êîíñòèòóöèîííûé Ñóä óæå ìíîãî ëåò
çàÿâëÿåò,÷òî çàùèòà êîíñòèòóöèîííûõ öåííîñòåé ÿâëÿåò-
ñÿ âåñêîé ïðè÷èíîé äëÿ îãðàíè÷åíèÿ ïðàâ, òùàòåëüíûé
àíàëèç ñóäåáíîé ïðàêòèêè ïîêàçûâàåò,÷òî ïðè óïîìèíà-
íèè î êîíñòèòóöèîííûõ öåííîñòÿõ êàê òàêîâûõ ñóäüè ðåä-
êî äàþò îïðåäåëåíèå ýòèì öåííîñòÿì. Íàïðîòèâ, â ñëó-
÷àå îãðàíè÷åíèé óïîìèíàíèå î êîíñòèòóöèîííûõ öåííîñ-
òÿõ, ïî-âèäèìîìó, ðàâíîöåííî óïîìèíàíèþ î ïðîäâèæå-
íèè ïðàâèòåëüñòâåííûõ öåëåé. Âçàèìîçàìåíÿåìîñòü òó-
ìàííûõ è íåîïðåäåëåííûõ òåðìèíîâ ñâèäåòåëüñòâóåò î
òîì, ÷òî â òàêèõ ñëó÷àÿõ îòêðûòîå óïîìèíàíèå î êîíñòè-
òóöèîííûõ öåííîñòÿõ ñêîðåå ÿâëÿåòñÿ âîïðîñîì ýñòåòè-
êè,íåæåëè ñóùåñòâà â îáîñíîâàíèÿõ ðåøåíèé âåíãåðñêèõ
êîíñòèòóöèîííûõ ñóäåé.

Õîòÿ Êîíñòèòóöèÿ Âåíãðèè è ñîäåðæèò îáùóþ îãðàíè-
÷èòåëüíóþ îãîâîðêó,îíà ÿâëÿåòñÿ äîâîëüíî íåîïðåäåëåí-
íîé11. È õîòÿ îòäåëüíûå ïîëîæåíèÿ Êîíñòèòóöèè óòî÷íÿ-
þò óñëîâèÿ ââåäåíèÿ äîïóñòèìûõ îãðàíè÷åíèé,ýòè ïîëî-
æåíèÿ, êàê ïðàâèëî, òîæå íå ÿâëÿþòñÿ ïîäðîáíûìè12. Â
Êîíñòèòóöèè Âåíãðèè ãîâîðèòñÿ òîëüêî î òîì,÷òî «íîðìû,
îòíîñÿùèåñÿ ê îñíîâíûì ïðàâàì è îáÿçàííîñòÿì, óñòà-
íàâëèâàþòñÿ çàêîíîì; îäíàêî îí íå ìîæåò îãðàíè÷èâàòü
ñóùåñòâåííîãî ñîäåðæàíèÿ îñíîâíîãî ïðàâà» (ñòàòüÿ
8(2))13. Ñïåöèàëüíûå ïîëîæåíèÿ î êîíñòèòóöèîííûõ ïðà-
âàõ,êàê ïðàâèëî,íå ñîäåðæàò ïîäðîáíîãî ïåðå÷íÿ óñëî-
âèé ââåäåíèÿ äîïóñòèìûõ îãðàíè÷åíèé. Ñàìûì ðàñïðî-
ñòðàíåííûì ÿâëÿåòñÿ îãðàíè÷èòåëüíîå óñëîâèå,ñîãëàñíî
êîòîðîìó íåñêîëüêî êîíñòèòóöèîííûõ ïðàâ ìîãóò áûòü îã-
ðàíè÷åíû àêòîì ïàðëàìåíòà, äëÿ ïðèíÿòèÿ êîòîðîãî íå-
îáõîäèìû äâå òðåòè ãîëîñîâ ïðèñóòñòâóþùèõ äåïóòàòîâ.

Ñóä ðàçðàáîòàë ñòàíäàðòû äëÿ îáîñíîâàíèÿ êîíñòèòó-
öèîííî äîïóñòèìûõ îãðàíè÷åíèé êîíñòèòóöèîííûõ ïðàâ.
Â õîäå ñâîåé äåÿòåëüíîñòè Êîíñòèòóöèîííûé Ñóä ïðèç-
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11 Íàïðèìåð,ñì. Êîíñòèòóöèþ Þæíîé Àôðèêè.
12 Íàïðèìåð ñì. ñòàòüè 8 è 10Åâðîïåéñêîé êîíâåíöèè î çàùèòå ïðàâ ÷åëîâåêà.
13 Ñëåäóåò îòìåòèòü, ÷òî ñòàòüÿ 8(3) Êîíñòèòóöèè ñîäåðæèò ñïåöèàëüíûå íîð-
ìû,ïðèìåíèìûå ê îãðàíè÷åíèþ ïðàâ âî âðåìÿ ÷ðåçâû÷àéíîãî ïîëîæåíèÿ.

14 Ðåøåíèå 30/1992 (V. 26.) ÀÂ. Âûäåðæêè èç ðåøåíèÿ ïåðåâåäåíû íà àíãëèéñ-
êèé ÿçûê â Øîëüîì & Áðóííåð,ñì. âûøå,ñíîñêà 3,ñòð. 229-238. 
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ãîâîðèëîñü, ÷òî íå òîëüêî îáùåñòâåííîå ñïîêîéñòâèå
ïðåäñòàâëÿëî ñîáîé êîíñòèòóöèîííóþ öåííîñòü, íî è â
ðàçíûõ ìåñòàõ îòìå÷àëîñü,÷òî ñâîáîäà âûðàæåíèÿ ìíå-
íèÿ òàêæå ÿâëÿåòñÿ êîíñòèòóöèîííîé öåííîñòüþ17.

Â ñâîèõ ïåðâûõ ðåøåíèÿõ, êàñàþùèõñÿ äîïóñòèìûõ
îïðàâäàíèé îãðàíè÷åíèþ ïðàâ,Êîíñòèòóöèîííûé Ñóä íå-
îäíîêðàòíî óïîìèíàë î çàùèòå äðóãèõ îñíîâíûõ ïðàâ
èëè èíòåðåñîâ,íàðÿäó ñ çàùèòîé êîíñòèòóöèîííûõ öåí-
íîñòåé18. Ñî âðåìåíåì, îäíàêî, ïî ìåðå òîãî,êàê Êîíñòè-
òóöèîííûé Ñóä ïîñòîÿííî ïðèâîäèë çàùèòó äðóãèõ ïðàâ
èëè êîíñòèòóöèîííûõ öåííîñòåé â êà÷åñòâå âîçìîæíîãî
îáîñíîâàíèÿ îãðàíè÷åíèé îñíîâíûõ ïðàâ, ïðè ðåøåíèè
íåêîòîðûõ äåë ñóäüè ñòàëè óêàçûâàòü êàê îáîñíîâàíèå
îãðàíè÷åíèé è äîñòèæåíèå âàæíûõ öåëåé. Õîòÿ òàêîãî
ðîäà äîâîä ïðîçâó÷àë åùå â 1992 ãîäó â ðåøåíèè ïî äå-
ëó î ðàçæèãàíèè íåíàâèñòè (ñì. âûøå)19, ñëó÷àè èñïîëü-
çîâàíèÿ òàêîãî âàðèàíòà îáîñíîâàíèÿ îãðàíè÷åíèÿ ïðàâ
çàìåòíî ó÷àñòèëèñü ñ 1998 ãîäà20.

Äëÿ èçó÷åíèÿ êîíñòèòóöèîííûõ öåííîñòåé ïðèçíàíèå
ðåàëèçàöèè êîíñòèòóöèîííûõ (ò.å. ïðàâèòåëüñòâåííûõ)
öåëåé äîïóñòèìûì îïðàâäàíèåì îãðàíè÷åíèÿ êîíñòèòó-
öèîííûõ ïðàâ èìååò áîëüøîå çíà÷åíèå,ïîñêîëüêó â ñâî-
åé ïðàêòèêå Êîíñòèòóöèîííûé Ñóä Âåíãðèè, ïî-âèäèìî-
ìó,îòíîñèòñÿ ê êîíñòèòóöèîííûì öåëÿì è êîíñòèòóöèîí-
íûì öåííîñòÿì êàê ê ðàâíîöåííûì âåùàì. Îòñóòñòâèå

îñíîâíîãî ïðàâà èëè ñâîáîäû èëè â öåëÿõ çàùèòû
äðóãîé êîíñòèòóöèîííîé öåííîñòè. Ñëåäîâàòåëüíî,
óêàçàíèå íà çàùèòó äðóãîãî îñíîâíîãî ïðàâà,ñâîáîäû
èëè êîíñòèòóöèîíàëüíîé öåëè ÿâëÿåòñÿ íåäîñòàòî÷-
íûì äëÿ îáîñíîâàíèÿ êîíñòèòóöèîííîñòè îãðàíè÷åíèÿ
îñíîâíîãî ïðàâà,íî òàêæå äîëæíî ñîáëþäàòüñÿ è òðå-
áîâàíèå î ïðîïîðöèîíàëüíîñòè: âàæíîñòü íàìå÷åí-
íîé öåëè äîëæíà áûòü ñîðàçìåðíà ñ îãðàíè÷åíèåì
ñîîòâåòñòâóþùåãî îñíîâíîãî ïðàâà. Ïðè ââåäåíèè îã-
ðàíè÷åíèÿ çàêîíîäàòåëü îáÿçàí èñïîëüçîâàòü íàèáî-
ëåå ïðèåìëåìûå ñïîñîáû äîñòèæåíèÿ ïîñòàâëåííîé
öåëè. Ïðîèçâîëüíîå îãðàíè÷åíèå ñîäåðæàíèÿ ïðàâà
áåç âåñêîé ïðè÷èíû ÿâëÿåòñÿ òàêèì æå íåêîíñòèòóöè-
îííûì,êàê è îãðàíè÷åíèå ïðàâà,íåñîðàçìåðíîå ñ íà-
ìå÷åííîé öåëüþ15.
Â îòíîøåíèè äîïóñòèìûõ îãðàíè÷åíèé ñâîáîäû âûðà-

æåíèÿ ìíåíèÿ Ñóä ïîñòàíîâèë:
Çàêîíàì, îãðàíè÷èâàþùèì ñâîáîäó âûðàæåíèÿ

ìíåíèÿ,íåîáõîäèìî ïðèäàâàòü áîëüøå âåñà,åñëè îíè
íåïîñðåäñòâåííî íàïðàâëåíû íà ðåàëèçàöèþ èëè çà-
ùèòó äðóãîãî îñíîâíîãî ïðàâà èíäèâèäà,ìåíüøå âåñà
- åñëè îíè çàùèùàþò òàêèå ïðàâà òîëüêî êîñâåííî,
ïðè ïîñðåäíè÷åñòâå êàêîãî-òî ó÷ðåæäåíèÿ,è ïî÷òè íå
ïðèäàâàòü âåñà,åñëè îíè ïðîñòî-íàïðîñòî ñëóæàò íå-
êîé àáñòðàêòíîé öåííîñòè, ÿâëÿþùåéñÿ ñàìîöåëüþ
(îáùåñòâåííîå ñïîêîéñòâèå, íàïðèìåð)16.
Èç ýòèõ âûäåðæåê ñòàíîâèòñÿ ÿñíî,÷òî õîòÿ Êîíñòèòó-

öèîííûé Ñóä è áûë ãîòîâ ïðèíÿòü îòíîñèòåëüíî øèðîêèé
ñïåêòð ïðè÷èí, îïðàâäûâàþùèõ ïðàâèòåëüñòâåííûå îã-
ðàíè÷åíèÿ êîíñòèòóöèîííûõ ïðàâ è ñâîáîäû âûðàæåíèÿ
ìíåíèÿ, êîíñòèòóöèîííûå ñóäüè íå ïðèäàâàëè îñîáîãî
çíà÷åíèÿ îïðàâäàíèþ,âûòåêàþùåìó èç ñîîáðàæåíèé îá-
ùåñòâåííîãî ñïîêîéñòâèÿ. Òàêæå ïðèìå÷àòåëüíî òî,÷òî â
ñâîåì ðåøåíèè Êîíñòèòóöèîííûé Ñóä èñïîëüçóåò íå êà-
êîå-òî êîíêðåòíîå ïîíÿòèå «êîíñòèòóöèîííîé öåííîñòè»,
à íåîïðåäåëåííûå ññûëêè. Êðîìå òîãî,â ðåøåíèè Ñóäà
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17 Îáúåêòèâíûé,èíñòèòóöèîíàëüíûé àñïåêò ïðàâà íà ñâîáîäó âûðàæåíèÿ ìíå-
íèÿ ñâÿçàí íå òîëüêî ñî ñâîáîäîé ïðåññû,ñâîáîäîé îáðàçîâàíèÿ è ò.ä.,íî è
ñ òåì àñïåêòîì èíñòèòóöèîíàëüíîé ñèñòåìû,êîòîðûé âêëþ÷àåò ñâîáîäó âû-
ðàæåíèÿ ìíåíèÿ, êàê îáùåé öåííîñòè, â ÷èñëî äðóãèõ çàùèùàåìûõ öåííîñ-
òåé». Òàì æå, Ðàçäåë III. 2.2.; ïåðåâåäåíî íà àíãëèéñêèé ÿçûê â Sòlyom &
Brunner,ñòð. 233.

18 Íàïðèìåð,ñì. Ðåøåíèå 39/2002 (IX. 25.) ÀÂ; Ðåøåíèå 22/2003 (IV. 28.) ÀÂ î
ïðàâå îòêàçà îò ïðîöåäóð ïî ñîõðàíåíèþ è ïîääåðæàíèþ æèçíè; Ðåøåíèå
8/2004 (III. 25.) ÀÂ; Ðåøåíèå 12/2004 (IV. 7.) ÀÂ; Ðåøåíèå 26/2004 (VII. 7.) ÀÂ;
Ðåøåíèå 34/2004 (IX. 28.) ÀÂ î çàùèòå äîñòîèíñòâà ÷ëåíîâ ïàðëàìåíòà; Ðå-
øåíèå 29/2005 (VII. 14.) ÀÂ; Ðåøåíèå 36/2005 (X. 5.) ÀÂ îá ýëåêòðîííîì íàá-
ëþäåíèè,âåäóùèìñÿ ÷àñòíûìè äåòåêòèâàìè.

19 Ñì. öèòàòó â îñîáîì ìíåíèè ñóäüè Àðïàäà Ýðäåÿ (Arpad Erdei) â Ðåøåíèè
43/2004 (XI. 17.) ÀÂ îá îôèöèàëüíîì ñâèäåòåëå.

20 Ñì. Ðåøåíèå 6/1998 (III. 11.) ÀÂ â ÀÂÍ 1998,91,98-99,öèòèðóþùåå Ðåøåíèå
1234/Â/1995 ÀÂ,ÀÂÍ 524,530. Òàêæå ïîäòâåðæäàåòñÿ ïîçèöèÿ â îòíîøåíèè
ðîëè êîíñòèòóöèîííûõ öåëåé,íàïðèìåð,Ðåøåíèå 22/2004 (VI. 19.) ÀÂ; Ðåøå-
íèå 43/2004 (XI. 17.) ÀÂ; Ðåøåíèå 44/2004 (XI. 24.) ÀÂ î ðàçëè÷íûõ ïîëîæå-
íèÿõ,êàñàþùèõñÿ çàêîíà î ïîëèöèè (Çàêîíà No. 34 1994ã.); Ðåøåíèå 17/2005
(IV. 28.) ÀÂ; Ðåøåíèå 20/2005 (V. 26.) ÀÂ; Ðåøåíèå 23/2005 (VI. 17.) ÀÂ.

Èç êîíñòèòóöèîííîé ïðàêòèêè

15 Òàì æå, Ðàçäåë III. 2.2. Ïåðåâîä íà àíãëèéñêèé ÿçûê âçÿò ñ ñàéòà
http://www.rnkab.hu/en/enpage3.htm.

16 Òàì æå,Ðàçäåë V. Ïåðåâåäåíî íà àíãëèéñêèé ÿçûê â Sòlyom & Brunner,ñì. âû-
øå,ñíîñêà 3,ñòð. 235.
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ïðåñòóïëåíèé, äëÿ îõðàíû çäîðîâüÿ è íðàâñòâåííîñòè,
çàùèòû ðåïóòàöèè èëè ïðàâ äðóãèõ ëèö,ïðåäîòâðàùåíèÿ
ðàçãëàøåíèÿ èíôîðìàöèè, ïîëó÷åííîé êîíôèäåíöèàëü-
íî, èëè îáåñïå÷åíèÿ àâòîðèòåòà è áåñïðèñòðàñòíîñòè
ïðàâîñóäèÿ.

Â îòâåò íà òðåáîâàíèå Ïðåçèäåíòà Êîíñòèòóöèîííûé
Ñóä ïîñòàíîâèë ñëåäóþùåå:

Îõðàíà îáùåñòâåííîé áåçîïàñíîñòè - ýòî ïðåæäå
âñåãî çàäà÷à îðãàíîâ ãîñóäàðñòâåííîé âëàñòè, îïðå-
äåëåííàÿ îáÿçàííîñòüþ,îáîçíà÷åííîé â [ñòàòüå 40/À]
èëè âûòåêàþùåé èç [ñòàòåé 35, 50, 51] Êîíñòèòóöèè
[...]. Ïîñêîëüêó îáùåñòâåííàÿ áåçîïàñíîñòü ÿâëÿåòñÿ
íåîáõîäèìîé ïðåäïîñûëêîé äëÿ ðàçâèòèÿ èíñòèòóöè-
îíàëüíîé ñèñòåìû ïðàâîâîãî ãîñóäàðñòâà è ôóíêöèî-
íèðîâàíèÿ äåìîêðàòè÷åñêîãî îáùåñòâà, òî â îáùåì
îíà ïðåäñòàâëÿåò ñîáîé îäíó èç êîíñòèòóöèîííûõ
öåííîñòåé è öåëåé.

Ñ öåëüþ îöåíêè íåîáõîäèìîñòè è ñîðàçìåðíîñòè
îãðàíè÷åíèÿ îñíîâíîãî ïðàâà, Êîíñòèòóöèîííûé Ñóä
ïîïûòàëñÿ ïðèìåíèòü êîíöåïòóàëüíûé ïîäõîä ê îá-
ùåñòâåííîé áåçîïàñíîñòè. Ïîíÿòèå îáùåñòâåííîé
áåçîïàñíîñòè, åå ñîîòíîøåíèå ñ îáùåñòâåííûì è
âíóòðåííèì ïîðÿäêîì, à òàêæå êîíöåïòóàëüíîå îïðå-
äåëåíèå ïîñëåäíåãî ÿâëÿþòñÿ ïðåäìåòîì íàó÷íûõ äå-
áàòîâ. Êîíñòèòóöèîííûé Ñóä íå äîëæåí çàíèìàòü íè-
êàêîé ïîçèöèè â ïîäîáíûõ äåáàòàõ. [...]

Îáùåñòâåííàÿ áåçîïàñíîñòü, íåñîìíåííî, ïðåäñ-
òàâëÿåò ñîáîé ïîíÿòèå êîíñòèòóöèîííîé öåííîñòè. Îä-
íàêî ñòðóêòóðà ýòîãî ïîíÿòèÿ, ÿâëåíèÿ è öåëåé íàñ-
òîëüêî ñëîæíà è ìíîãîîáðàçíà, ÷òî ìîæåò âûçâàòü
áîëüøóþ íåîïðåäåëåííîñòü è ïðîèçâîëüíîñòü â òîë-
êîâàíèè. Ïîýòîìó â áîëüøèíñòâå ñëó÷àåâ îáùåñòâåí-
íàÿ áåçîïàñíîñòü íå ìîæåò èñïîëüçîâàòüñÿ â êà÷åñòâå
ïðåäëîãà äëÿ îãðàíè÷åíèÿ ñâîáîäû ïðåññû è ñâîáîäû
âûðàæåíèÿ ìíåíèÿ ëèö,íàõîäÿùèõñÿ ïîä ñòðàæåé23.
Â ýòîì äåëå Êîíñòèòóöèîííûé Ñóä ïðèçíàë íå ñîîò-

âåòñòâóþùèì Êîíñòèòóöèè îãðàíè÷åíèå ïðàâ çàäåðæàí-

äèôôåðåíöèàöèè ìåæäó êîíñòèòóöèîííûìè öåëÿìè
âîñïðèíèìàåòñÿ êàê ïðèçûâ ê äåéñòâèÿì ïðàâèòåëüñòâà,
à êîíñòèòóöèîííûå öåííîñòè âûçûâàþò âñå áîëüøåå
áåñïîêîéñòâî,êîãäà öåëü/öåííîñòü ñàìà ïî ñåáå ÿâëÿåò-
ñÿ íåîïðåäåëåííîé,íåïðèìåòíîé,èçîëèðîâàííîé èíòåë-
ëåêòóàëüíîé êîíñòðóêöèåé, óïîìèíàíèÿ î êîòîðîé â ðå-
øåíèÿõ Êîíñòèòóöèîííîãî Ñóäà íå ïðèâëåêàþò ê ñåáå
áîëüøîãî âíèìàíèÿ.

Â îäíîì èç íåäàâíî ðàññìîòðåííûõ äåë â Êîíñòèòó-
öèîííûé ñóä Âåíãðèè áûëî ïîäàíî õîäàòàéñòâî îá îöåí-
êå îãðàíè÷åíèé, íàëîæåííûõ íà êîíñòèòóöèîííûå ïðàâà
ðàäè îáùåñòâåííîé áåçîïàñíîñòè. Â ñâîèõ áîëåå ðàííèõ
ðåøåíèÿõ Êîíñòèòóöèîííûé Ñóä íåîäíîêðàòíî ïîä÷åð-
êèâàë, ÷òî çàùèòà îáùåñòâåííîãî ñïîêîéñòâèÿ âîîáùå
íå îïðàâäûâàåò óãîëîâíûå ñàíêöèè, ïîäàâëÿþùèå ñâî-
áîäó âûðàæåíèÿ ìíåíèÿ21. Â Âåíãðèè äî ñèõ ïîð ïðèíè-
ìàþòñÿ ïîïûòêè çàùèòèòü îáùåñòâåííóþ áåçîïàñíîñòü
çà ñ÷åò îãðàíè÷åíèÿ êîíñòèòóöèîííûõ ïðàâ.

Â 2001 ãîäó Ïðåçèäåíò Ðåñïóáëèêè îáðàòèëñÿ â Êîíñ-
òèòóöèîííûé Ñóä ñ ïðîñüáîé îöåíèòü êîíñòèòóöèîííîñòü
îãðàíè÷åíèÿ äîñòóïà ÑÌÈ ê ñîäåðæàùèìñÿ ïîä ñòðàæåé
ëèöàì â èíòåðåñàõ «íàöèîíàëüíîé áåçîïàñíîñòè, îáùå-
ñòâåííîé áåçîïàñíîñòè,çàùèòû äîáðîãî èìåíè èëè ëè÷-
íûõ ïðàâ äðóãèõ ëþäåé, ïðåäóïðåæäåíèÿ ïðåñòóïíîñòè,
îõðàíû ãîñóäàðñòâåííîé òàéíû,îôèöèàëüíî è èíîé êîí-
ôèäåíöèàëüíîé èíôîðìàöèè»22. Çàìåòèì, ÷òî äàííûé
ñïèñîê îñíîâàíèé äëÿ îãðàíè÷åíèÿ äîñòóïà ÑÌÈ ê çà-
äåðæàííûì ñèëüíî íàïîìèíàåò äîïóñòèìûå îãðàíè÷åíèÿ
ñâîáîäû âûðàæåíèÿ ìíåíèÿ, êîòîðûå â ñîîòâåòñòâèè ñî
ñòàòüåé 10 Åâðîïåéñêîé êîíâåíöèè î çàùèòå ïðàâ ÷åëî-
âåêà è îñíîâíûõ ñâîáîä,ìîãóò áûòü ñâÿçàíû ñ ôîðìàëü-
íîñòÿìè,óñëîâèÿìè,îãðàíè÷åíèÿìè èëè ñàíêöèÿìè,êîòî-
ðûå ïðåäóñìîòðåíû çàêîíîì è íåîáõîäèìû â äåìîêðà-
òè÷åñêîì îáùåñòâå â èíòåðåñàõ íàöèîíàëüíîé áåçîïàñ-
íîñòè, òåððèòîðèàëüíîé öåëîñòíîñòè èëè îáùåñòâåííîé
áåçîïàñíîñòè,â öåëÿõ ïðåäîòâðàùåíèÿ áåñïîðÿäêîâ èëè
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21 Íàïðèìåð,ñì. Ðåøåíèå 18/2000(VI. 6.) ÀÂ; Ðåøåíèå 18/2004 (VI. 25.) ÀÂ.
22 Ñò. 37/Â çàêîíîïðîåêòå ïîïðàâîê ê Äåêðåòó-çàêîíó No. 11 1979ã. î ïðèìåíå-
íèè óãîëîâíûõ ñàíêöèé. Ïðåçèäåíò çàõîòåë ïðîâåñòè ïðåäâàðèòåëüíîå ðàñ-
ñìîòðåíèå ïåðåä ïðîìóëüãàöèåé çàêîíîïðîåêòà.

23 Ðåøåíèå 13/2001 (V. 14.) ÀÂ, Ðàçäåë IV. 1.6.1. Ïåðåâîä íà àíãëèéñêèé
ÿçûê ñì. íà ñàéòå http://www.mkab.hu/en/enpage3.htm.
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öåííîñòè äëÿ ðàçâèòèÿ ñóäåéñêîãî òâîð÷åñòâà, êîòîðîå
ïðèâåëî áû ê íåêîíòðîëèðóåìîé ðèòîðèêå, ïðåâðàùàþ-
ùåé òóìàííûå óêàçàíèÿ íà êîíñòèòóöèîííûå öåííîñòè â
ìîùíîå ñðåäñòâî ïîäàâëåíèÿ êîíñòèòóöèîííûõ ïðàâ.

I I I .  Ê î í ñ ò è ò ó ö è î í í û å  ö å í í î ñ ò è ,  ñ ê ð û â à þ ù è å ñ ÿ
ç à  ò å ê ñ ò î ì

Òùàòåëüíîå ðàññìîòðåíèå ðåøåíèé Êîíñòèòóöèîííîãî
Ñóäà ïîçâîëÿåò èññëåäîâàòåëþ âûÿâèòü òå ñëó÷àè èç ñó-
äåáíîé ïðàêòèêè,êîãäà ñóäüè óêàçûâàëè íà òàêèå öåííîñ-
òè, êîòîðûå ìîãëè è íå áûòü çàôèêñèðîâàíû â ïèñàíîé
Êîíñòèòóöèè. Íåêîòîðûå èç ýòèõ óêàçàíèé ñîäåðæàòñÿ â
îáîñíîâàíèè ñóäåáíîãî ðåøåíèÿ, îáúÿñíÿþùåãî ïðè÷è-
íû,ïî êîòîðûì íåêîòîðûì ñâîáîäàì èëè âèäàì äåÿòåëü-
íîñòè áûëà ïðåäîñòàâëåíà êîíñòèòóöèîííàÿ çàùèòà.

Âî ìíîãèõ äðóãèõ ñëó÷àÿõ ýòè öåííîñòíûå ïðåäïî÷òå-
íèÿ ïðîñëåæèâàþòñÿ â òàêîì êîíòåêñòå, êîãäà Êîíñòèòó-
öèîííûé Ñóä îïðåäåëÿåò ïîçèòèâíóþ ñòîðîíó êîíñòèòó-
öèîííîãî ïðàâà, - ýòîò ñïîñîá îáîñíîâàíèÿ èçâåñòåí â
ïðàêòèêå âåíãåðñêèõ ñóäîâ êàê «èíñòèòóöèîíàëüíàÿ çàùè-
òà êîíñòèòóöèîííûõ ïðàâ». Íàïðèìåð,â îáëàñòè ñóäåáíîé
ïðàêòèêè ïî äåëàì, ñâÿçàííûì ñ ïðàâàìè íà ñîöèàëüíîå
îáåñïå÷åíèå,ñóäüè,ïîõîæå,ïðèäàþò áîëüøîå öåííîñòíîå
çíà÷åíèå ïðàâó íà çäîðîâüå,êîòîðîìó ïî÷òè íå óäåëÿëîñü
íèêàêîãî âíèìàíèÿ â ïåðâûå äåñÿòü ëåò äåÿòåëüíîñòè
Êîíñòèòóöèîííîãî Ñóäà. Â äàëüíåéøåì ðåøåíèÿ Êîíñòè-
òóöèîííîãî Ñóäà ïî äåëàì,ñâÿçàííûì ñ ïðàâàìè íà ìàòå-
ðèàëüíîå îáåñïå÷åíèå,ìåäëåííî,íî âåðíî íà÷àëè ïðèîá-
ðåòàòü íåîáû÷àéíî áîëüøîå öåííîñòíîå çíà÷åíèå, â òî
âðåìÿ êàê ðå÷ü øëà î ïðèíÿòèè íåîáõîäèìûõ èíñòèòóöèî-
íàëüíûõ ìåð â îáëàñòè ñîöîáåñïå÷åíèÿ. Ïîýòîìó ïðåæäå
÷åì ïåðåéòè ê ðàññìîòðåíèþ ðàçëè÷íûõ öåííîñòåé,ïðîñ-
ëåæèâàþùèõñÿ â ïðàêòèêå âåíãåðñêîãî Êîíñòèòóöèîííîãî
Ñóäà, íåîáõîäèìî êîðîòêî îñòàíîâèòüñÿ íà èíñòèòóöèî-
íàëüíîé çàùèòå êîíñòèòóöèîííûõ ïðàâ,ïîñêîëüêó ìíîãèå
èç öåííîñòíûõ ïðåäïî÷òåíèé,îáñóæäàåìûõ íèæå,áûëè çà-
ìå÷åíû â ïîäîáíîì îáîñíîâàíèè ñóäåáíûõ ðåøåíèé25.

íûõ â èíòåðåñàõ îõðàíû îáùåñòâåííîãî ïîðÿäêà è îá-
ùåñòâåííîé áåçîïàñíîñòè. Íåîïðåäåëåííîñòü ïîíÿòèÿ
îáùåñòâåííîé áåçîïàñíîñòè áûëà îäíèì èç îñíîâíûõ
ôàêòîðîâ,âûçûâàþùèõ áåñïîêîéñòâî Êîíñòèòóöèîííîãî
Ñóäà. Ê òîìó æå ñóäüè íå îäîáðÿëè àáñòðàêòíîå è ïîâå-
ðõíîñòíîå îáðàùåíèå ê ñîîáðàæåíèÿì îáùåñòâåííîé
áåçîïàñíîñòè. Êîíñòèòóöèîííûé Ñóä ïîíèìàë,÷òî ïîëî-
æåíèå îá îãðàíè÷åíèè äîñòóïà ê ÑÌÈ ìîãëî ïðèìåíÿòü-
ñÿ ïðîèçâîëüíî.

Òåì íå ìåíåå,ïðè ðàññìîòðåíèè îáîñíîâàíèÿ äëÿ ââå-
äåíèÿ îãðàíè÷åíèé,â âûøåïðèâåäåííîé âûäåðæêå èç ñó-
äåáíîãî ðåøåíèÿ ìîæíî çàìåòèòü, ÷òî êîíñòèòóöèîííûå
ñóäüè íå äåëàþò ðàçëè÷èÿ ìåæäó êîíñòèòóöèîííîé öåëüþ
îõðàíû îáùåñòâåííîé áåçîïàñíîñòè è êîíñòèòóöèîííîé
öåííîñòüþ îáùåñòâåííîé áåçîïàñíîñòè. Õîòÿ â 2004 ãî-
äó Êîíñòèòóöèîííîìó Ñóäó ïðåäñòàâèëàñü åùå îäíà âîç-
ìîæíîñòü ïðîâåñòè òàêîå ðàçëè÷èå,ñóäüè ïîøëè ïî ïðè-
âû÷íîìó ïóòè,ïðîëîæåííîìó â 2001 ãîäó24. Òåì íå ìåíåå,
Êîíñòèòóöèîííûé Ñóä ñíîâà îáðàòèëñÿ ê îáùåñòâåííîé
áåçîïàñíîñòè êàê êîíñòèòóöèîííîé öåëè è îäíîé èç êîíñ-
òèòóöèîííûõ öåííîñòåé (ïîäðàçóìåâàÿ, ÷òî ýòè ïîíÿòèÿ
âçàèìîçàìåíÿåìû) òîëüêî äëÿ òîãî, ÷òîáû ïðèçíàòü íå
ñîîòâåòñòâóþùèì Êîíñòèòóöèè îãðàíè÷åíèå,êîòîðûå áû-
ëî íàëîæåíî çàêîíîì íà ïðàâî íà ëè÷íóþ èíôîðìàöèþ.

Òàêèì îáðàçîì,èñõîäÿ èç âûøåíàçâàííûõ äåë,ìîæíî
ñäåëàòü âûâîä î òîì,÷òî ñî âðåìåíåì Êîíñòèòóöèîííûé
Ñóä ðåøèë ðàñøèðèòü êðóã ïðè÷èí, êîòîðûå ìîãóò ñëó-
æèòü îñíîâàíèåì äëÿ îãðàíè÷åíèÿ îñíîâíûõ ïðàâ (âêëþ-
÷èâ â èõ ÷èñëî êîíñòèòóöèîííûå öåííîñòè è îáÿçàííîñ-
òè). Îäíàêî ãèáêèé ïîäõîä Êîíñòèòóöèîííîãî Ñóäà ê çà-
ÿâëåíèþ î òîì, ÷òî îõðàíà îáùåñòâåííîãî ïîðÿäêà (îá-
ùåñòâåííîé áåçîïàñíîñòè) ïðåäñòàâëÿåò ñîáîé îäíó èç
êîíñòèòóöèîííûõ öåëåé èëè öåííîñòåé,â çàâèñèìîñòè îò
îáñòîÿòåëüñòâ, íå äåëàåò ñîîáðàæåíèÿ îáùåñòâåííîé
áåçîïàñíîñòè ìîùíûì êîçûðåì, êîòîðûì ìîæíî «ïî-
áèòü» êîíñòèòóöèîííûå ïðàâà. Áîëåå òîãî,Êîíñòèòóöèîí-
íûé Ñóä íå èñïîëüçîâàë óêàçàíèå íà êîíñòèòóöèîííûå
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24 Ðåøåíèå 44/2004 (XI. 24.) ÀÂ î ðàçíûõ ïîëîæåíèÿõ,êàñàþùèõñÿ Çàêîíà î ïî-
ëèöèè (Çàêîí No. 341994ã.).

25 Çäåñü ìû ðàçäåëÿåì âçãëÿäû,èçëîæåííûå â Renata Uitz,Grand promises in the
face of high expectations,Welfare rights in Hungarian constitutional jurisprudence,
in: Nsonngurua Udombana - Violeta Besirevic (ed.),Rethinking Socio-economic
Rights in an Insecruce World (CEU Center for Human Rights,2006),49-80.
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öèîííûõ ïðàâàõ,îáÿçàííîñòü ãîñóäàðñòâà «ñîáëþäàòü
è çàùèùàòü îñíîâîïîëàãàþùèå ïðàâà ÷åëîâåêà» íå
ìîæåò áûòü âûïîëíåíà ëèøü ïóòåì âîçäåðæàíèÿ îò
íàðóøåíèÿ ýòèõ ïðàâ; [ýòà îáÿçàííîñòü] òàêæå ïðå-
äóñìàòðèâàåò òî,÷òî ãîñóäàðñòâî äîëæíî îáåñïå÷èòü
ñðåäñòâà äëÿ îñóùåñòâëåíèÿ ýòèõ ïðàâ29.

Â îáùåì,Êîíñòèòóöèîííûé Ñóä ïîñòàíîâèë,÷òî:
[ñ] òî÷êè çðåíèÿ ãîñóäàðñòâà çàùèòà îñíîâíûõ

ïðàâ ÿâëÿåòñÿ òîëüêî îäíèì èç àñïåêòîâ çàùèòû è
ôóíêöèîíèðîâàíèÿ êîíñòèòóöèîííîé ñèñòåìû â öå-
ëîì. Ïîñêîëüêó èíòåðåñû è îáÿçàííîñòè ãîñóäàðñòâà
è îáëàäàòåëåé ëè÷íûõ ïðàâ ðàçëè÷íû, òî ñóáúåêòèâ-
íûå è îáúåêòèâíûå ñòîðîíû îñíîâíûõ ïðàâ ìîãóò íå
ñîâïàäàòü äðóã ñ äðóãîì. Ãîñóäàðñòâî, èñõîäÿ èç åãî
îáùèõ è îáúåêòèâíûõ âçãëÿäîâ, ìîæåò óñòàíàâëèâàòü
îáúåêòèâíûå,èíñòèòóöèîíàëüíûå ïðåäåëû çàùèòû îñ-
íîâíîãî ïðàâà,âûõîäÿùèå çà ðàìêè çàùèòû,ïðåäëàãà-
åìîé îñíîâíûì ñóáúåêòèâíûì ïðàâîì30.
Â ñâÿçè ñ âåñüìà àáñòðàêòíûì õàðàêòåðîì ïóíêòîâ

îáîñíîâàíèÿ Êîíñòèòóöèîííûé Ñóä ìîã ëåãêî îáðàùàòü-
ñÿ ê ýòîìó ðåøåíèþ â ñâîåé äàëüíåéøåé ïðàêòèêå â îò-
íîøåíèè,ñðåäè ïðî÷èõ ïðàâ,ñâîáîäû ñëîâà,ñâîáîäû ðå-
ëèãèè è ïðàâà íà çäîðîâóþ îêðóæàþùóþ ñðåäó.

Èíîãäà Êîíñòèòóöèîííûé Ñóä äîâîëüíî ïîäðîáíî îïè-
ñûâàë èíñòèòóöèîíàëüíûå ãàðàíòèè, ïðåäóñìîòðåííûå
Êîíñòèòóöèåé. Âî âòîðîì ðåøåíèè ïî äåëó îá àáîðòå
Êîíñòèòóöèîííûé Ñóä îïèñàë ñâîè îæèäàíèÿ â îòíîøå-
íèè ñîäåðæàíèÿ è çàêëþ÷åíèÿ êîíñóëüòàöèè, êîòîðàÿ â
îáÿçàòåëüíî ïîðÿäêå äîëæíà áûòü ïðåäîñòàâëåíà áåðå-
ìåííîé æåíùèíû,äîáðîâîëüíî ðåøèâøèé ñäåëàòü àáîðò:

Íåéòðàëüíàÿ èíôîðìàöèÿ äëÿ äîñòèæåíèÿ ýòîé öå-
ëè íåäîñòàòî÷íà. Êîíñòèòóöèÿ îáÿçûâàåò ãîñóäàðñòâî
ðàññêàçàòü áóäóùåé ìàòåðè î ïåðñïåêòèâàõ ðîæäåíèÿ
è âîñïèòàíèÿ ðåáåíêà. [...]

III.1. Èíñòèòóöèîíàëüíàÿ çàùèòà êîíñòèòóöèîííûõ
ïðàâ êàê ñðåäñòâî ïåðåäà÷è öåííîñòíûõ ïðåäïî÷òåíèé
ñóäåé

Êàê îòìå÷àëîñü âûøå,ïîíÿòèå «èíñòèòóöèîíàëüíîé çà-
ùèòû êîíñòèòóöèîííûõ ïðàâ» îñíîâàíî íà ðàçëè÷èè ìåæ-
äó íåãàòèâíûìè/ñóáúåêòèâíûìè è ïîçèòèâíûìè/ îáúåê-
òèâíûìè ïðàâàìè26. Â äâóõ ñëîâàõ: íåãàòèâíîå ïðàâî - ýòî
ñâîáîäà èëè ñóáúåêòèâíîå ïðàâî íà ñâîáîäó. Íåãàòèâíîå
èëè ñóáúåêòèâíîå ïðàâî îòíîñèòñÿ ê íàäåëåíèþ èíäèâè-
äà ïðàâîì íà óâàæèòåëüíîå îòíîøåíèå ãîñóäàðñòâà ê îñó-
ùåñòâëåíèþ ëè÷íûõ ñâîáîä è íà ó÷àñòèå â ïîëèòè÷åñêîì
ïðîöåññå. Ïîçèòèâíîå èëè îáúåêòèâíîå ïðàâî, îäíàêî,
ïîäðàçóìåâàåò ïðåäúÿâëÿåìîå èíäèâèäîì òðåáîâàíèå ê
ãîñóäàðñòâó êàñàòåëüíî ýôôåêòèâíîé ðåàëèçàöèè ëè÷íûõ
ñâîáîä,çàêðåïëåííûõ íåãàòèâíûìè ïðàâàìè. Òàêèì îáðà-
çîì,ïîçèòèâíûå èëè îáúåêòèâíûå ïðàâà îïèñûâàþò âçàè-
ìîîòíîøåíèÿ ìåæäó ãîñóäàðñòâîì è ãðàæäàíàìè27.

Òðåáîâàíèÿ îá èíñòèòóöèîíàëüíîé çàùèòå êîíñòèòó-
öèîííîãî ïðàâà áûëè âïåðâûå îïðåäåëåíû Êîíñòèòóöè-
îííûì Ñóäîì â ïîëíîì îáúåìå â ïåðâîì ðåøåíèè ïî äå-
ëó îá àáîðòå28:

Ñ îäíîé ñòîðîíû, ñòàòüÿ 54(1) Êîíñòèòóöèè ãàðàí-
òèðóåò «êàæäîìó ÷åëîâåêó» ïðàâî íà æèçíü, â òî æå
âðåìÿ -ñîãëàñíî ñòàòüå 8(1) - çàùèòà ÷åëîâå÷åñêîé
æèçíè ÿâëÿåòñÿ «ïåðâîî÷åðåäíîé îáÿçàííîñòüþ ãîñó-
äàðñòâà». Êîãäà ðå÷ü èäåò î ñóáúåêòèâíûõ êîíñòèòó-
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26 Ñì. êðàòêèé îáçîð îñíîâ â Donald P. Kommers,German Constitutionalism, A
Prologomenon,40Emory L.J. 837,861-863 (1991). Òàêæå ñì. Bernhard Schlink,
German Constitutional Culture in Transition, in Michel Rosenfeld (ed.),
Constitutionalism, Identity, Difference, and Legitimacy, Theoretical Perspectives
(Durham-London: Duke University Press,1994) 197-211,ñòð. 199,205-208.

27 Îòìåòèì, ÷òî â ñîâðåìåííîé ëèòåðàòóðå, ãäå ïðèâîäèòñÿ àðãóìåíòàöèÿ â
ïîëüçó îáåñïå÷åíèÿ ïðàâîâîé ñàíêöèè â îòíîøåíèè ïðàâ íà ñîöîáåñïå÷åíèå,
óòâåðæäàåòñÿ, ÷òî äàííûå ïðàâà íå ìîãóò áûòü îòäåëåíû îò ïðàâ ÷åëîâåêà
ïåðâîãî ïîêîëåíèÿ íà òîì îñíîâàíèè,÷òî ïîñëåäíèå íå èìåþò îáúåêòèâíîé
èëè ïîçèòèâíîé ñòîðîíû, èëè ÷òî èíñòèòóöèîíàëüíûé ðàçìàõ ïðàâ ïåðâîãî
ïîêîëåíèÿ íà òàê âåëèê. Íàïðèìåð,ñì. Mark Tushnet,Social Welfare Rights and
the Forms of Judicial Review,82 Texas L. Rev. 1895-1919,ñòð. 1896-1897 (2004).
×òî êàñàåòñÿ öåíû, òî ýòîò àðãóìåíò íå óáåäèòåëåí. Âåëè÷èíà ðàñõîäîâ íà
ïðàâà íà ñîöèàëüíîå îáåñïå÷åíèå ïðåâðàùàåò èõ â ñàìîñòîÿòåëüíóþ êàòåãî-
ðèþ,à ïðàâà â äåëå î ñâîáîäàõ - ýòî èçäåðæêè,ñâÿçàííûå ñ ãîñóäàðñòâåííîé
äåÿòåëüíîñòüþ è âûçâàííûå ãîñóäàðñòâåííûìè äåéñòâèÿìè, âìåñòå ñ òåì
áîëüøàÿ ÷àñòü ïðàâ íà ñîöîáåñïå÷åíèå ñîçäàåò îñîáûå ïðàâà íà ïîëó÷åíèå
äîðîãîñòîÿùèõ óñëóã.

28 Ðåøåíèå 64/1991 (XII. 17.) ÀÂ î ïðàâèëàõ ïðåêðàùåíèÿ áåðåìåííîñòè.

29 Òàì æå,ÀÂÍ 1991,262. Ñðàâíèòå ñ îáîñíîâàíèåì ãåðìàíñêîãî Êîíñòèòóöèîí-
íîãî ñóäà â ïåðâîì äåëå Numerus Clausus, ñâÿçàííîì ñ ïðàâîì íà îáðàçîâà-
íèå (33 BVerfGE 303 (1972)) â Donald P. Kommers, The Constitutional
Jurisprudence of the Federal Republic of Germany (Durham: Duke Univ. Press,
1997) 284-285.

30 Ðåøåíèå 64/1991 (XII. 17.),ÀÂÍ 1991,262-263.
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ñòâà èç ïðèìåðà ðåøåíèé îá àáîðòå ìîæíî òàêæå çàìå-
òèòü, ÷òî èíñòèòóöèîíàëüíàÿ çàùèòà, ïðåäîñòàâëÿåìàÿ
îïðåäåëåííûì ïðåäìåòàì,îòîæäåñòâëÿåìûì ñ êîíñòèòó-
öèîííûìè öåííîñòÿìè,ìîæåò ñëóæèòü ñðåäñòâîì äëÿ ëå-
ãèòèìàöèè èëè äàæå ïîîùðåíèÿ, îãðàíè÷åíèÿ õàðàêòåð-
íûõ êîíñòèòóöèîííûõ ïðàâ (ò.å. êîíñòèòóöèîííûõ ïðàâ,
óêàçàííûõ â òåêñòå Êîíñòèòóöèè). Áîëåå òîãî,èíñòèòóöè-
îíàëüíàÿ çàùèòà ïðàâ, â îñîáåííîñòè ïðàâ íà ñîöèàëü-
íîå îáåñïå÷åíèå, ìîæåò áûòü îñîáî ïðîáëåìàòè÷íà â
ñâÿçè ñ ðåøåíèåì î ïåðåðàñïðåäåëåíèè, âûòåêàþùèì
èç ïðåäïèñàíèÿ ñóäà ïî ïðèíÿòèþ òàêèõ ìåð32. Ê òîìó æå
íåò êîíñåíñóñà â îòíîøåíèè ëåãèòèìíîñòè ïðåäîñòàâëå-
íèÿ èíñòèòóöèîíàëüíîé çàùèòû ïðàâàì íà ñîöèàëüíîå
îáåñïå÷åíèå33.

III.2. Ñâîáîäà /àâòîíîìèÿ
Ëè÷íàÿ ñâîáîäà,áåçóñëîâíî,ïîääåðæèâàåòñÿ âåíãåðñ-

êîé Êîíñòèòóöèåé è ðåøåíèÿìè âåíãåðñêèõ ñóäîâ,íî ïðè
ýòîì îíà ðåäêî ïðåäñòàâëÿåòñÿ êàê öåííîñòü êàê òàêî-
âàÿ34. Õîòÿ Êîíñòèòóöèÿ Âåíãðèè îòêðûòî çàùèùàåò

Â ïðèíöèïå, òàêàÿ êîíñóëüòàöèÿ íå îãðàíè÷èâàåò
ïðàâî ìàòåðè íà ëè÷íóþ æèçíü è íå íàðóøàåò åå ñâî-
áîäó ñîâåñòè. [...] Ýòà êîíñóëüòàöèÿ ìîæåò ïîìî÷ü áó-
äóùåé ìàòåðè ïðèíÿòü îòâåòñòâåííîå ðåøåíèå î ðîæ-
äåíèè ðåáåíêà èëè ñîâåðøåíèè àáîðòà. Âñÿ èíôîð-
ìàöèÿ,êàñàþùàÿñÿ àáîðòà,äîëæíà áûòü òàêæå äîñòóï-
íà. Ãîñóäàðñòâî íå ìîæåò íèêîãî çàñòàâèòü ñìèðèòü-
ñÿ ñ ñèòóàöèåé, êîòîðàÿ ïðîòèâîðå÷èò èëè íåñîâìåñ-
òèìà ñ âíóòðåííèìè óáåæäåíèÿì, ôîðìèðóþùèìè
ëè÷íîñòü èíäèâèäà. [...]

Ïîñêîëüêó êîíñóëüòàöèîííûå óñëóãè - ïîääåðæè-
âàþùèå áåðåìåííóþ æåíùèíó â ïðèíÿòèè îòâåò-
ñòâåííîãî ðåøåíèÿ,ïîìîãàÿ åé ñïðàâèòüñÿ ñ òðóäíîé
äèëåììîé - íå äîëæíû îêàçûâàòü íèêàêîãî äàâëåíèÿ,
æåíùèíà äîëæíà áûòü òàêæå çàùèùåíà îò ïðîòèâî-
ïîëîæíîãî äàâëåíèÿ ñî ñòîðîíû åå çíàêîìûõ è áëèç-
êèõ. Ïîñêîëüêó èõ âëèÿíèå ìîæåò ñâåñòè íà íåò ïîëî-
æèòåëüíîå âîçäåéñòâèå êîíñóëüòàöèîííîé ïîääåðæ-
êè è íåéòðàëèçîâàòü ãîñóäàðñòâåííûå ñðåäñòâà çà-
ùèòû ïëîäà,÷òî ÿâëÿåòñÿ êîíñòèòóöèîííûì óñëîâèåì
ïðàâîâîãî ðåãóëèðîâàíèÿ [...]. Èç îáÿçàííîñòè ãîñó-
äàðñòâà îõðàíÿòü æèçíü ÷åëîâåêà ñëåäóåò,÷òî óãîëîâ-
íûå ñàíêöèè äîëæíû ïðèìåíÿòüñÿ ê êàæäîìó, êòî çàñ-
òàâëÿåò áåðåìåííóþ æåíùèíó èäòè íà àáîðò óãðîçàìè
ïóòåì íàðóøåíèÿ îáÿçàòåëüñòâà ïî îêàçàíèþ ïîääå-
ðæêè èëè ëþáûìè äðóãèìè ñïîñîáàìè31.
Ñëåäóåò îòìåòèòü, ÷òî èíñòèòóöèîíàëüíàÿ çàùèòà

êîíñòèòóöèîííûõ ïðàâ - ýòî ÿâëåíèå ïðîáëåìàòè÷íîå.
Êàê ïîêàçûâàþò ðåøåíèÿ ïî äåëàì îá àáîðòàõ,èíñòèòó-
öèîíàëüíàÿ çàùèòà êîíñòèòóöèîííûõ ïðàâ ïðåäîñòàâëÿ-
åò Êîíñòèòóöèîííîìó Ñóäó îòëè÷íóþ âîçìîæíîñòü ïðè-
áåãàòü â ñâîåé ïðàêòèêå ê ñîîáðàæåíèÿì,êîòîðûå íå ñî-
äåðæàòñÿ èëè íå ïðåäóñìàòðèâàþòñÿ â òåêñòå Êîíñòèòó-
öèè. Ïðè òàêîì ïîäõîäå îñíîâàííûå íà öåííîñòÿõ äîâî-
äû ñ áîëüøîé âåðîÿòíîñòüþ áóäóò âêëþ÷åíû â îáîñíîâà-
íèå ðåøåíèé Êîíñòèòóöèîííîãî Ñóäà. Ïîìèìî çàìå÷à-
òåëüíûõ âîçìîæíîñòåé äëÿ âîëüíîãî ñóäåéñêîãî òâîð÷å-
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31 Ðåøåíèå 48/1998 (XI. 23.) ÀÂ. Ïåðåâîä íà àíãëèéñêèé ñì. íà ñàéòå
http://mkab.hu/en/enpage3.htm.

32 Îá ýòîì âîïðîñå â âåíãåðñêîì êîíòåêñòå ñì. Andràs Sajò,How the Rule of Law
Killed Welfare Reform, 5(1) EECR (1996/97) 44-49; Andràs Sàjò, Social Welfare
Schemes and Constitutional Adjudication in Hungary, in J. Priban & J. Young
(eds.),The Rule of Law in Central Europe (Ashgate: Dartmouth Publ.,1999) 160-
178; and Renata Uitz & Andràs Sajò,A Case for Enforceable Constitutional Rights?
Welfare Rights in Hungarian Constitutional Jurispmdence, ãîòîâèòñÿ ê ïóáëèêà-
öèè â èçäàòåëüñòâå «Intersentia Publishing»,ïîä ðåäàêöèåé Fons Coomans.

33 Ïîäðîáíåå, íàïðèìåð, ñì. Christian Starck, Constitutional Definition and
Protection of Rights and Freedoms,â Christian Starck (ed.),Rights,Institutions and
the Impact of International Law according to the German Basic Law, (Baden-
Baden: Nomos Verlagsgesellschaft,1987) 20-63,ñòð. 40-44 (ñðàâíåíèå ïîçèòèâ-
íîãî àñïåêòà ñâîáîä è îáùåñòâåííûõ ïðàâ). Âåíãåðñêèé Êîíñòèòóöèîííûé
Ñóä,ïîõîæå,âíèìàòåëüíî îòíîñèòñÿ ê ýòîé ïðîáëåìå. Â îäíîì èç ïåðâûõ ðå-
øåíèé î ïðàâå íà æèëüå (Ðåøåíèå 731/Â/1995 ÀÂ) Êîíñòèòóöèîííûé Ñóä ÿñ-
íî äàë ïîíÿòü, ÷òî æèëèùíûé àñïåêò ïðàâà íà ñîöèàëüíóþ çàùèòó âñå æå
èìååò èíñòèòóöèîíàëüíûé àñïåêò. Îäíàêî èç ýòîãî èíñòèòóöèîíàëüíîãî àñ-
ïåêòà íå âûòåêàåò êîíñòèòóöèîííîå ïðàâî íà ãîñóäàðñòâåííóþ ïîìîùü â ïî-
ëó÷åíèè æèëüÿ, è íå ñëåäóåò îáÿçàííîñòü ãîñóäàðñòâà ïî ñîçäàíèþ ôîíäà
æèëèùíîé ïîìîùè. Â ïîíèìàíèè Êîíñòèòóöèîííîãî Ñóäà ïðàâî íà ñîöèàëü-
íóþ çàùèòó â òîì âèäå, â êàêîì îíî ñôîðìóëèðîâàíî â Êîíñòèòóöèè,îïðåäå-
ëÿåò îñíîâíûå öåëè ïîëèòèêè.

34 Ïðèìå÷àòåëüíî òî,÷òî â êîììåíòàðèè îá èñòîêàõ êîíñòèòóöèîííîãî íàäçîðà
â Âåíãðèè äëèíîé ïðèáëèçèòåëüíî â 800ñòðàíèö,êîòîðûé áûë íàïèñàí Ïðåä-
ñåäàòåëåì Êîíñòèòóöèîííîãî Ñóäà,ïðîáëåìå îáùåé ñâîáîäû äàæå íå áûëà
îòâåäåíà ñïåöèàëüíàÿ ãëàâà,îíà ðàññìàòðèâàåòñÿ âñåãî íà òðåõ ñòðàíèöàõ.
Ñì. Sòlyom âûøå ñíîñêà 5,ñòð. 147,452,518.
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Óêàçûâàÿ íà ïðàâî íà ñàìîîïðåäåëåíèå,Êîíñòèòóöè-
îííûé Ñóä ïðèçíàë íåêîíñòèòóöèîííûì òðåáîâàíèå î
òîì, ÷òî âîåííîñëóæàùèå äîëæíû ïîëó÷èòü ðàçðåøåíèå
íà áðàê ó êîìàíäèðà èõ ïîäðàçäåëåíèÿ èëè ÷àñòè. Êîíñ-
òèòóöèÿ íå ñîäåðæèò ïîëîæåíèÿ î ñâîáîäå áðàêà,íî Ñóä
ñäåëàë ýòî êîíñòèòóöèîííûì çàÿâëåíèåì,ñîãëàñíî êîòî-
ðîìó Âåíãåðñêàÿ Ðåñïóáëèêà çàùèùàåò èíñòèòóò áðàêà
(ñòàòüÿ 15). Ñóä òàêæå èñõîäèë èç ñòàòüè 23(2) Ìåæäóíà-
ðîäíîãî ïàêòà î ãðàæäàíñêèõ è ïîëèòè÷åñêèõ ïðàâàõ, â
êîòîðîé ïðàâî íà áðàê ïðèçíàåòñÿ îñíîâíûì ïðàâîì ÷å-
ëîâåêà41.

Â êîíòåêñòå ñâîáîäû ñëîâà Êîíñòèòóöèîííûé Ñóä,ïî-
õîæå,âîçâîäèò ñâîáîäó â ðàíã öåííîñòè,ÿâëÿþùåéñÿ èñ-
òî÷íèêîì ëè÷íûõ ïðàâ:

Ëþäè îñóùåñòâëÿþò ñâîè îñíîâíûå ïðàâà â èíòå-
ðåñàõ ñâîèõ ëè÷íûõ ñâîáîä è æåëàíèé. Îäíàêî ãîñó-
äàðñòâî äëÿ âûïîëíåíèÿ ñâîåé ôóíêöèè ïî îáåñïå÷å-
íèþ ýòèõ ïðàâ ïîìèìî îáåñïå÷åíèÿ ëè÷íûõ ñóáúåê-
òèâíûõ ïðàâ äîëæíî òàêæå çàùèùàòü öåííîñòè è æèç-
íåííûå ñèòóàöèè ñ òåì,÷òîáû ýòà çàùèòà áûëà ñâÿçà-
íà íå ïðîñòî ñ îïðåäåëåííûìè æåëàíèÿìè èíäèâèäà,
íî è ñ äðóãèìè îñíîâíûìè ïðàâàìè42.
Ñëåäóåò îòìåòèòü,÷òî äàííàÿ ïîçèöèÿ ÷åòêî îòðàæàåò

ãåðìàíñêèå îïàñåíèÿ ïî ïîâîäó ïðàâîîõðàíèòåëüíîé
ôóíêöèè ãîñóäàðñòâà, ÷òî âðÿä ëè ìîæíî íàçâàòü òðàäè-
öèîííûì îïàñåíèåì ëèáåðàëîâ. Èç ýòîãî ñëåäóåò, ÷òî
ïðàâèòåëüñòâî îáÿçàíî îáåñïå÷èòü óñëîâèÿ äëÿ ñîçäà-
íèÿ è ïîääåðæàíèÿ äåìîêðàòè÷åñêîãî îáùåñòâåííîãî
ìíåíèÿ.

Ïî ýòîé ïðè÷èíå êîíñòèòóöèîííûå ãðàíèöû ñâîáî-
äû âûðàæåíèÿ ìíåíèÿ äîëæíû áûòü óñòàíîâëåíû òà-
êèì îáðàçîì, ÷òîáû ïîìèìî ñóáúåêò[èâíîãî] ïðàâà
èíäèâèäà (ñâîáîäû âûðàæåíèÿ ìíåíèÿ), ó÷èòûâàëèñü
òàêæå ôîðìèðîâàíèå îáùåñòâåííîãî ìíåíèÿ è ñâîáî-
äà åãî ôîðìèðîâàíèÿ,êîòîðûå ÿâëÿþòñÿ íåîáõîäèìû-
ìè äëÿ äåìîêðàòèè öåííîñòÿìè43.

«ïðàâî íà ñâîáîäó è ëè÷íóþ áåçîïàñíîñòü» (ñòàòüÿ
55(1)),Êîíñòèòóöèîííûé Ñóä èñòîëêîâûâàåò ýòî ïîëîæå-
íèå â ðàìêàõ óãîëîâíîãî ïðîöåññà è äðóãèõ êîíòåêñòîâ,
â êîòîðûõ ãîñóäàðñòâî (çà÷àñòóþ íàñèëüíî) îãðàíè÷èâà-
åò ñâîáîäó èíäèâèäà ïðîòèâ åãî âîëè. Â íàèáîëåå îá-
ùåì ïîíèìàíèè ñâîáîäà âîçíèêàåò â ñâÿçè ñ ïðàâîì íà
æèçíü è ÷åëîâå÷åñêîå äîñòîèíñòâî35, êîòîðûå ñ ïåðâûõ
äíåé äåÿòåëüíîñòè âåíãåðñêîãî Êîíñòèòóöèîííîãî Ñóäà
ñ÷èòàåòñÿ íåäåëèìûì è íåðóøèìûì åäèíñòâîì. Èìåííî
ýòî åäèíñòâî Ñóä ðàññìàòðèâàë êàê íåêîå «ìàòåðèíñêîå
ïðàâî» ïî îòíîøåíèþ ê äðóãèì ïðàâàì,ñâÿçàííûì ñ àâ-
òîíîìèåé,âêëþ÷àÿ ïðàâî íà ñàìîîïðåäåëåíèå36.

Â ïðàêòèêå Êîíñòèòóöèîííîãî Ñóäà ïðàâî íà ÷åëîâå-
÷åñêîå äîñòîèíñòâî äîëæíî áûëî âûïîëíÿòü ôóíêöèþ
«ìàòåðèíñêîãî ïðàâà», îõâàòûâàþùåãî âñåõ çàñëóæèâàþ-
ùèõ êîíñòèòóöèîííîé çàùèòû ñóáúåêòîâ,êîòîðûå íå áûëè
÷åòêî óêàçàíû â ïîëîæåíèÿõ Êîíñòèòóöèè î ïðàâàõ ãðàæ-
äàí37. Ýòî ïîíèìàíèå îòðàæàåò ïðàêòèêó Êîíñòèòóöèîííî-
ãî Ñóäà Ãåðìàíèè ïî ïðèìåíåíèþ ñòàòüè 2(1) Îñíîâíîãî
Çàêîíà â êà÷åñòâå ïîëîæåíèÿ îá îáùåì ëè÷íîì ïðàâå èëè
îáùåé ñâîáîäå äåéñòâèÿ, êîòîðûå áûëî ïîäðîáíî èçëî-
æåíî â äåëå Ýëüôå (Elfes)38. Îáðàòèâøèñü ê ïðèìåðàì èç
ïðàêòèêè Êîíñòèòóöèîííîãî Ñóäà ÑØÀ, ìîæíî çàìåòèòü,
÷òî ðàññìàòðèâàåìûé ïîäõîä â ÷åì-òî ñõîæ ñî ñëåãêà òó-
ìàííûì îáîñíîâàíèåì, èçâåñòíûì ïî äåëó «Ãðèñâîëüä
ïðîòèâ øòàòà Êîííåêòèêóò» (Griswold v. Connecticut)39.

Çà ãîäû ñâîåé äåÿòåëüíîñòè Êîíñòèòóöèîííûé Ñóä
Âåíãðèè íå ðàç èñïîëüçîâàë îáùåå ëè÷íîå ïðàâî â ðàç-
ëè÷íûõ äåëàõ. Êîíñòèòóöèîííûé Ñóä â ñâîåé ïðàêòèêå
îáðàùàëñÿ ê ïðàâó íà ñàìîîïðåäåëåíèå äëÿ òîãî,÷òîáû
ãðàæäàíå ìîãëè â áîëüøåé ñòåïåíè êîíòðîëèðîâàòü
ñóäüáó ñâîåãî ñóäåáíîãî ïðîöåññà40.
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35 Ñëåäóåò îòìåòèòü, ÷òî äâà ýòèõ ïðàâà óïîìèíàþòñÿ âìåñòå â ñòàòüå 54(1)
Êîíñòèòóöèè Âåíãðèè.

36 Ðåøåíèå 8/1990(IV. 23.) ÀÂ.
37 Òàì æå.
38 Ñì. íà àíãëèéñêîì ÿçûêå â Êîììåðñ,âûøå ñíîñêà 29,ñòð. 315-319.
39 Äåëî «Ãðèñâîëüä ïðîòèâ øòàòà Êîííåêòèêóò» (Griswold v. Connecticut),381 

U.S. 479 (1965).
40 Â îäíîì èç ïåðâûõ ðåøåíèé 8/1990(IV. 23.) ÀÂ,íàïðèìåð,Êîíñòèòóöèîííûé
Ñóä çàïðåòèë ïðîôñîþçàì ïîäàâàòü æàëîáû â òðóäîâûõ ñïîðàõ îò ëèöà èí-
äèâèäà,íî íåçàâèñèìî îò òðåáîâàíèÿ èíäèâèäà.

41 Ðåøåíèå 22/1992 (IV. 10.) ÀÂ. Îòìåòèì,÷òî âåíãåðñêàÿ Êîíñòèòóöèÿ â ñò. 7
(1) ïðèçíàåò îáùåïðèìåíèìûå íîðìû ìåæäóíàðîäíîãî ïðàâà.

42 Ðåøåíèå 30/1992,ñì. âûøå,ñíîñêà 14,Ðàçäåë III.2.2.
43 Òàì æå.
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äàíèþ èíñòèòóöèîíàëüíûõ ãàðàíòèé çàùèòû ïðàâà íà
æèçíü45. Íàðÿäó ñ òåì,÷òî Êîíñòèòóöèîííûé Ñóä ïîñòàíî-
âèë,÷òî ïîëíûé çàïðåò íà ðåêëàìó òàáà÷íûõ èçäåëèé íå
ìîæåò âûòåêàòü èç ñëîæíûõ îáÿçàííîñòåé ãîñóäàðñòâà ïî
îáåñïå÷åíèþ èíñòèòóöèîíàëüíîé çàùèòû ïðàâà íà
æèçíü,Ñóä òàêæå ïîä÷åðêíóë, ÷òî çàïðåò íà ðåêëàìó òà-
áà÷íûõ èçäåëèé - ëèøü îäíî èç ìíîãèõ ïîäîáíûõ
ñðåäñòâ,íàõîäÿùèõñÿ â ðàñïîðÿæåíèè ãîñóäàðñòâà.

Äàííîå ðåøåíèå î ðåêëàìå òàáà÷íûõ èçäåëèé ñèëüíî
íàïîìèíàåò ïðåäûäóùèå ðåøåíèÿ î ïðàâå íà çäîðîâüå,
ïîñêîëüêó â íåì ïðîñëåæèâàåòñÿ óâàæèòåëüíîå îòíîøå-
íèå ê ãîñóäàðñòâåííîé ïîëèòèêå. Òåì íå ìåíåå,îáðàùà-
åò íà ñåáÿ âíèìàíèå òî,÷òî Êîíñòèòóöèîííûé Ñóä î÷åíü
óâàæèòåëüíî îòíîñèòñÿ ê ïðàâó íà çäîðîâüå è èñïîëüçó-
åò áîëåå èíòåðâåíöèîíèñòñêèé ïîäõîä ê àðãóìåíòàöèè,
òðåáóÿ îáåñïå÷åíèÿ ñðåäñòâ çàùèòû ïðàâà íà æèçíü.
Ýòî áûëî ïðîäåìîíñòðèðîâàíî â ðàññìîòðåííîì â 2000
ãîäó äåëå,ñâÿçàííîì ñ ïðàâîì ëþäåé ñ îãðàíè÷åííûìè
âîçìîæíîñòÿìè íà ñîãëàñèå íà ïðîâåäåíèå ìåäèöèíñêèõ
ïðîöåäóð46. Â ýòîì äåëå Êîíñòèòóöèîííûé Ñóä ïîñòàíî-
âèë, ÷òî ñòàòüÿ 54(1), çàùèùàþùàÿ ïðàâî íà ÷åëîâå÷åñ-
êîå äîñòîèíñòâî, äàåò îñíîâàíèå äëÿ ââåäåíèÿ ãàðàíòèé
çàùèòû íåçàâèñèìîñòè ïàöèåíòîâ, ïðîõîäÿùèõ ëå÷åíèå
â ìåäèöèíñêèõ ó÷ðåæäåíèÿõ,âêëþ÷àÿ ïðàâî íà ïðèíÿòèå
âçâåøåííîãî ðåøåíèÿ î ñîãëàñèè íà ïðîâåäåíèå ïðîöå-
äóð è ïðàâî íà îòêàç îò èõ ïðîâåäåíèÿ47. Ýòà îñòîðîæíàÿ
ïîçèöèÿ ñóäåé ïî-ïðåæíåìó ëåæèò â îñíîâå ïîäõîäà
èíñòèòóöèîíàëüíîé çàùèòû, èçâåñòíîãî ïî äåëàì îá
àáîðòàõ è çàùèòå îêðóæàþùåé ñðåäû.

Ïî-âèäèìîìó, Êîíñòèòóöèîííûé Ñóä îñîçíàë, ÷òî
îáîñíîâàíèå, ïîñòðîåííîå íà èíñòèòóöèîíàëüíîé çàùè-
òå,â òåõ äåëàõ,ãäå ïðàâî íà æèçíü òåñíî ñâÿçàíî ñ äîñ-
òóïîì ê óñëóãàì çäðàâîîõðàíåíèÿ,ìîæåò êðèòè÷åñêè âû-
ÿâëÿòü öåííîñòíûå ïðåäïî÷òåíèÿ ëèöà, ïðèíèìàþùåãî
ðåøåíèÿ. È íåñëó÷àéíî,÷òî êîãäà Êîíñòèòóöèîííûé Ñóä

Äåéñòâèòåëüíî, ñóäÿ ïî ðÿäó äåë, ðàññìîòðåííûõ íå-
äàâíî,Êîíñòèòóöèîííûé Ñóä,ïî-âèäèìîìó,ïûòàåòñÿ äàòü
ëè÷íîé íåçàâèñèìîñòè áîëåå îãðàíè÷èòåëüíîå îïðåäå-
ëåíèå ïî ñðàâíåíèþ ñ òåì, êîòîðîå èñïîëüçîâàëîñü äî
ñèõ ïîð. Èíòåðåñåí òîò ôàêò, ÷òî â ðåøåíèÿõ ïî âñåì
ýòèì äåëàì îãðàíè÷åíèÿ ñâîáîäû îáîñíîâàíû íåîáõî-
äèìîñòüþ îáåñïå÷èòü èíñòèòóöèîíàëüíóþ çàùèòó êîíñ-
òèòóöèîííûõ ïðàâ, âûçâàííóþ îïàñåíèÿìè çà íàäëåæà-
ùóþ çàùèòó êîíñòèòóöèîííûõ öåííîñòåé. Âîçìîæíîñòü
èñïîëüçîâàíèÿ òàêîãî ïîäõîäà íàìåòèëàñü åùå â ðåøå-
íèÿõ ïî äåëàì îá àáîðòå. Ýòîò õîä ðàññóæäåíèé ÿâëÿåò-
ñÿ áîëåå óáåäèòåëüíûì â ïîñëåäíèõ äåëàõ,ìíîãèå èç êî-
òîðûõ êàñàþòñÿ ïðàâà ãðàæäàí ïðèíèìàòü ñàìîñòîÿòåëü-
íûå ðåøåíèÿ î ñâîåì çäîðîâüå.

Â äåëàõ îá àáîðòå Êîíñòèòóöèîííûé Ñóä Âåíãðèè èñ-
õîäèë èç òîãî, ÷òî ïëîä íå îáëàäàåò ïðàâîì íà æèçíü.
Îäíàêî ïðè îãðàíè÷åíèè ñâîáîäû áåðåìåííîé æåíùèíû
èëè åå íåçàâèñèìîñòè â ïðèíÿòèè ðåøåíèÿ î äîáðîâîëü-
íîì àáîðòå,ñóäüè íàëîæèëè íà ïðàâî æåíùèíû èíñòèòó-
öèîíàëüíûå îãðàíè÷åíèÿ ñ öåëüþ çàùèòû æèçíè ïëîäà.
Ïðè ÷òåíèè ðåøåíèé ïî äåëàì îá àáîðòå êîìó-òî ìîæåò
ïîêàçàòüñÿ,÷òî Êîíñòèòóöèîííûé Ñóä ñ÷èòàåò æèçíü ïëî-
äà êîíñòèòóöèîííîé öåííîñòüþ.

Â 2000 ãîäó Êîíñòèòóöèîííûé Ñóä îòêëîíèë æàëîáó íà
òî,÷òî ÷àñòè÷íûé (è íåïîëíûé) çàïðåò íà ðåêëàìó òàáà÷-
íûõ èçäåëèé íàðóøàë ïðàâî íà çäîðîâüå è ïðàâî íà çäî-
ðîâóþ îêðóæàþùóþ ñðåäó44. Êîíñòèòóöèîííûé Ñóä ïîä÷å-
ðêíóë,÷òî ïðàâî íà çäîðîâóþ îêðóæàþùóþ ñðåäó íå ÿâ-
ëÿåòñÿ ïðàâîì, íî ïðåäñòàâëÿåò ñîáîé èíñòèòóöèîíàëü-
íóþ çàùèòó sui generis (êàê îíà åñòü). Ñóä òàêæå äîáàâèë,
÷òî ïðàâî íà çäîðîâüå è çäîðîâóþ îêðóæàþùóþ ñðåäó íå
óñòàíàâëèâàþò ñòàíäàðòîâ, â ñâåòå êîòîðûõ Ñóä ìîã áû
âûäåëèòü îñîáûå îáÿçàííîñòè ãîñóäàðñòâà â îòíîøåíèè
ðåêëàìû òàáà÷íûõ èçäåëèé. Ïîìèìî ýòîãî ñòàíäàðòíîãî
äèôôåðåíöèðîâàííîãî ïîäõîäà ê îáîñíîâàíèþ, èçâåñò-
íîãî ïî ïðåäûäóùèì ðåøåíèÿì â äåëàõ î ïðàâàõ íà ñî-
öèàëüíîå îáåñïå÷åíèå, Êîíñòèòóöèîííûé Ñóä òàêæå îá-
ñóæäàë ïîòåíöèàëüíûå îáÿçàííîñòè ãîñóäàðñòâà ïî ñîç-
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44 Ðåøåíèå 37/2000(X. 31.) ÀÂ.

45 Çäåñü Êîíñòèòóöèîííûé Ñóä ñîñëàëñÿ íà âòîðîå ðåøåíèå ïî äåëó îá àáîðòå
- Ðåøåíèå 48/1998,ñì. âûøå ñíîñêà 31.

46 Ðåøåíèå 36/2000 (X 27.) ÀÂ. Ñì. íà àíãëèéñêîì ÿçûêå íà ñàéòå
http://www.mkab.hu/en/enpage3.htm.

47 Âàæíî çàìåòèòü,÷òî äåëàÿ òàêîé âûâîä,êîíñòèòóöèîííûå ñóäüè íå ññûëàëèñü
íà ïðàâî íà çäîðîâüå (ñòàòüå 70/D).
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îáðàçóþùèå åäèíîå öåëîå. Êîíñòèòóöèîííûé Ñóä âûäå-
ëÿåò ðåøåíèå ïî äåëó î ñìåðòíîé êàçíå50 è ðåøåíèÿ ïî
äâóì äåëàì îá àáîðòå,êîòîðûå èñõîäèëè èç íåïðèêîñíî-
âåííîãî (àáñîëþòíîãî) õàðàêòåðà åäèíñòâà ïðàâà íà
æèçíü è ÷åëîâå÷åñêîå äîñòîèíñòâî. Ñîîòâåòñòâåííî,Ñóä
ïîñòàíîâèë,÷òî â ñëó÷àå ñ ýâòàíàçèåé ïðàâî íà ñàìîîï-
ðåäåëåíèå (àâòîíîìèþ) íå ÿâëÿåòñÿ íåïðèêîñíîâåííûì
è ïîäëåæèò òàêèì æå îãðàíè÷åíèÿì,êàê è ëþáîå äðóãîå
êîíñòèòóöèîííîå ïðàâî.

Â ñëó÷àå ñàìîóáèéñòâà, ñîâåðøåííîãî ñ ïîìîùüþ
äðóãîãî ÷åëîâåêà, îãðàíè÷åíèÿ, íàëàãàåìûå íà ïðàâî íà
ñàìîîïðåäåëåíèå (àâòîíîìèþ), âûòåêàþò èç îáÿçàííîñ-
òè ãîñóäàðñòâà çàùèùàòü æèçíü ÷åëîâåêà (ñòàòüÿ 8(1)):

â ñëó÷àå ñ íåèçëå÷èìûìè áîëüíûìè íà âûïîëíå-
íèè îáÿçàííîñòè ãîñóäàðñòâà çàùèùàòü æèçíü äîë-
æåí áûòü ñäåëàí îñîáûé àêöåíò, äîëæíûì îáðàçîì
ó÷èòûâàÿ ïîëîæåíèå (ñîñòîÿíèå çäîðîâüÿ) òàêèõ
áîëüíûõ. Ýòî îïðàâäàíî òåì ôàêòîì,÷òî íàõîäÿùèåñÿ
â òÿæåëîì ñîñòîÿíèè ëþäè ñ íåèçëå÷èìîé áîëåçíüþ,
êàê ïðàâèëî, íàñòîëüêî èçìó÷åíû ñòðàäàíèÿìè, âûç-
âàííûìè áîëåçíüþ,÷òî ïî÷òè íå â ñîñòîÿíèè îòñòàè-
âàòü ñâîè èíòåðåñû, è ïîýòîìó îñîáî ïîäâåðæåíû
âëèÿíèþ ñâîåãî îêðóæåíèÿ ïðè ïðèíÿòèè ðåøåíèÿ î
æèçíè èëè ñìåðòè. Ñåìüÿ,ðîäñòâåííèêè,äðóçüÿ,çíàêî-
ìûå,ìåäèöèíñêèé ïåðñîíàë è ñîñåäè ïî áîëüíè÷íîé
ïàëàòå ìîãóò ïîâëèÿòü íà ðåøåíèå ïàöèåíòà ïîïðî-
ñèòü âðà÷à ïîìî÷ü ðàññòàòüñÿ ñ æèçíüþ51.
Êîíñòèòóöèîííûé Ñóä îòìåòèë,÷òî öåëåñîîáðàçíîñòü

óñòàíîâëåííîãî çàêîíîì ïîðÿäêà çàâèñèò îò òåêóùåé ñè-
òóàöèè ñ ëåêàðñòâåííûìè ïðåïàðàòàìè äëÿ ëþäåé,îáùå-
ãî êà÷åñòâà èíôðàñòðóêòóðû çäðàâîîõðàíåíèÿ è íàëè÷èÿ
õîðîøî ïîäãîòîâëåííûõ ñïåöèàëèñòîâ äëÿ ðàññìîòðå-
íèÿ ðåøåíèÿ ïàöèåíòà è åãî âûïîëíåíèÿ. Â îñíîâå ýòîé
êîíöåïöèè ëåæèò ïðåäñòàâëåíèå î ÷åëîâåêå, êîòîðûé
íóæäàåòñÿ â çàùèòå îò ïîñëåäñòâèé ñâîèõ ðåøåíèé ñ ïî-
ìîùüþ ãîñóäàðñòâà,äåéñòâóþùåãî â íàèëó÷øèõ èíòåðå-
ñàõ ýòîãî ÷åëîâåêà. Íà ñàìîì äåëå, â ñâåòå ýòèõ îäîá-

âûíåñ ðåøåíèå ïî äåëó î âðà÷å,êîòîðûé ïîìîãàë ñîâåð-
øèòü ñàìîóáèéñòâî íåèçëå÷èìî áîëüíûì ïàöèåíòàì48,âî
ìíåíèè áîëüøèíñòâà ñóäåé ïîä÷åðêèâàëîñü,÷òî

[ï]ðàâîâàÿ ñèñòåìà, áàçèðóþùàÿñÿ íà èäåîëîãè-
÷åñêè íåéòðàëüíûõ êîíñòèòóöèîííûõ îñíîâàõ, ìîæåò
íå îòðàæàòü íè îäîáðÿþùèõ,íè îñóæäàþùèõ âçãëÿäîâ
íà ðåøåíèå ÷åëîâåêà ðàññòàòüñÿ ñ æèçíüþ; ýòî òà
ñôåðà, â êîòîðîé ãîñóäàðñòâî äîëæíî, êàê ïðàâèëî,
âîçäåðæèâàòüñÿ îò âìåøàòåëüñòâà. Ðîëü ãîñóäàðñòâà
â ýòîì îòíîøåíèè äîëæíà îãðàíè÷èâàòüñÿ ïðèíÿòèåì
àáñîëþòíî íåîáõîäèìûõ ìåð,âûòåêàþùèõ èç åãî îáÿ-
çàòåëüñòâà îáåñïå÷èòü èíñòèòóöèîíàëüíóþ çàùèòó
ïðàâó íà æèçíü49.
Õîòÿ â ýòîì äåëå Êîíñòèòóöèîííûé Ñóä è íå ïðèçíàë

íå ñîîòâåòñòâóþùåé Êîíñòèòóöèè ýâòàíàçèþ êàê òàêî-
âóþ, ñóäüè åäèíîãëàñíî îòêëîíèëè òðåáîâàíèå îá àêòèâ-
íîé ýâòàíàçèè,

Â ðåøåíèè îá ýâòàíàçèè ïðè îïðåäåëåíèè ãîñóäàð-
ñòâåííûõ îáÿçàííîñòåé, êàñàþùèõñÿ èíñòèòóöèîíàëüíîé
çàùèòû,Êîíñòèòóöèîííûé Ñóä íå îòòàëêèâàëñÿ îò ñâîå-
ãî òîëêîâàíèÿ ïðàâà íà çäîðîâüå; ñóäüè îòíåñëèñü ê ýòî-
ìó äåëó êàê ê äåëó,ñâÿçàííîìó ñ ïðàâîì íà æèçíü è ÷å-
ëîâå÷åñêîå äîñòîèíñòâî. Â ýòîì äåëå Ñóä îáúÿñíèë âçà-
èìîñâÿçü ìåæäó ïðàâîì íà æèçíü è ÷åëîâå÷åñêîå äîñòî-
èíñòâî è äîïóñòèìûìè îãðàíè÷åíèÿìè ýòîãî ïðàâà. Ïî
ïîâîäó åäèíñòâà ïðàâà íà æèçíü è äîñòîèíñòâî,Êîíñòè-
òóöèîííûé Ñóä ñêàçàë,÷òî òàêîå åäèíñòâî ïðèìåíÿåòñÿ â
òåõ ñëó÷àÿõ, êîãäà æèçíè èëè äîñòîèíñòâó îäíîãî ëèöà
óãðîæàþò äåéñòâèÿ äðóãîãî ëèöà. Òðåáîâàíèå îá àêòèâ-
íîé ýâòàíàçèè íå ÿâëÿåòñÿ òðåáîâàíèåì î ëèøåíèè æèç-
íè îäíîãî ÷åëîâåêà äðóãèì. Ïî ñóòè,ýòî ðåøåíèå î ñà-
ìîóáèéñòâå, äàæå åñëè äëÿ åãî ïðåòâîðåíèÿ â æèçíü òðå-
áóåòñÿ ïîìîùü äðóãîãî ÷åëîâåêà (â äàííîì ñëó÷àå,âðà-
÷à). Â ýòîì ñëó÷àå ïðàâî íà æèçíü ñòàëêèâàåòñÿ ñ ÷åëî-
âå÷åñêèì äîñòîèíñòâîì,è ïîýòîìó ïðàâî íà æèçíü è ÷å-
ëîâå÷åñêîå äîñòîèíñòâî íå ìîãóò ðàññìàòðèâàòüñÿ êàê

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ · 1(35)`07

102

Èç êîíñòèòóöèîííîé ïðàêòèêè

48 Ðåøåíèå 22/2003 (IV. 28.) ÀÂ. Â äàëüíåéøåì èìåíóåìîå êàê «ðåøåíèå îá ýâ-
òàíàçèè».

49 Òàì æå, Ðàçäåë IV.6.1. Ñì. ïåðåâîä íà àíãëèéñêèé ñàéòå
http://www.mkab.hu/en/enpage3.htm.

50 Ðåøåíèå 23/1990(X. 31.) ÀÂ î íåêîíñòèòóöèîííîñòè ñìåðòíîé êàçíè.
51 Ðåøåíèå 22/2003,ñì. âûøå,ñíîñêà 48,Ðàçäåë VIII.2.
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ðàññìîòðåíèè ïîëîæåíèÿ î ñòåðèëèçàöèè â îòíîøåíèè
ëþäåé,èìåþùèõ áîëåå òðåõ áèîëîãè÷åñêèõ äåòåé,ñóäüè
ïðåäëîæèëè,÷òî â êà÷åñòâå èñêëþ÷åíèÿ,îáÿçàííîñòè ãî-
ñóäàðñòâà ïî çàùèòå çäîðîâüÿ íàñåëåíèÿ ìîãóò äîìèíè-
ðîâàòü íàä àâòîíîìèåé èíäèâèäà â ïðèíÿòèè ðåøåíèÿ,
õîòÿ, ïî ìíåíèþ Êîíñòèòóöèîííîãî Ñóäà, äîáðîâîëüíàÿ
ñòåðèëèçàöèÿ òàêèì ðåøåíèåì íå ÿâëÿëàñü. Çäåñü âîç-
íèêàåò âîïðîñ î òîì,íàñêîëüêî øèðîêè ìîãóò áûòü ïðå-
äåëû ëè÷íîé àâòîíîìèè (ñàìîîïðåäåëåíèÿ) â óñëîâèÿõ,
êîãäà ïîëîæåíèÿ î òîì,÷òî ñîãëàñèå äîëæíî áûòü äàíî
íà îñíîâå èìåþùåéñÿ èíôîðìàöèè, ïðåâðàùàþòñÿ â
ïðåïÿòñòâèÿ, íàïðàâëåííûå íà óêðåïëåíèå äîâåðèÿ øè-
ðîêîé îáùåñòâåííîñòè ê ìåäèöèíñêèì ðàáîòíèêàì.

Èíñòèòóöèîíàëüíûå ñîîáðàæåíèÿ ïî ïîâîäó ïðàâà íà
çäîðîâüå ìîãóò ëåãêî ïðåâðàòèòüñÿ â ñóäåéñêóþ ðèòîðè-
êó î âûïîëíÿåìûõ ïî óêàçàíèþ Êîíñòèòóöèè çàäà÷àõ â
îáëàñòè ïîëèòèêè çäðàâîîõðàíåíèÿ,êàê ýòî ïðîèçîøëî â
ñëó÷àå ðåøåíèÿ, ïðèíÿòîãî Êîíñòèòóöèîííûì Ñóäîì â
2004 ãîäó â îòíîøåíèè êîíñòèòóöèîííîñòè ñîäåðæàùå-
ãîñÿ â Óãîëîâíîì êîäåêñå çàïðåòà íà óïîòðåáëåíèå è
ïðîäàæó íàðêîòèêîâ54. È ñíîâà áåñïîêîéñòâî ïî ïîâîäó
èíñòèòóöèîíàëüíîé çàùèòû ïðàâ ïîäðûâàåò ðèòîðè÷åñ-
êè ïðîâîçãëàøåííóþ ëè÷íóþ ñâîáîäó êàê ñàìîîïðåäåëå-
íèå. Ñîãëàñíî îñíîâíûì ïðåäïîñûëêàì äàííîãî ðåøå-
íèÿ,ñòàòüÿ 70/D Êîíñòèòóöèè î ïðàâå íà çäîðîâüå íàêëà-
äûâàåò íà ãîñóäàðñòâî îáùóþ îáÿçàííîñòü ïî ïðèíÿòèþ
àêòèâíûõ ìåð â îáëàñòè èíñòèòóöèîíàëüíîé çàùèòû â
öåëÿõ îáåñïå÷åíèÿ ëè÷íîé öåëîñòíîñòè èíäèâèäîâ. Ïî
ñëîâàì Êîíñòèòóöèîííîãî Ñóäà,èñïîëüçîâàíèå íàðêîòè-
êîâ íå ÿâëÿåòñÿ àêòîì ñàìîîïðåäåëåíèÿ; ñêîðåå,íàîáî-
ðîò, èíäèâèä óòðà÷èâàåò ñâîþ àâòîíîìèþ èìåííî â ðå-
çóëüòàòå óïîòðåáëåíèÿ íàðêîòèêîâ. Â ýòîé ñèòóàöèè ãî-
ñóäàðñòâî ïðèíèìàåò ìåðû ïî áîðüáå ñ óïîòðåáëåíèåì
íàðêîòèêîâ,âûñòóïàÿ â êà÷åñòâå çàùèòíèêà ÷åëîâå÷åñêî-
ãî äîñòîèíñòâà. Íàðóøåíèå ÷åëîâå÷åñêîãî äîñòîèíñòâà
îáóñëîâëåíî òåì,÷òî ïîä âëèÿíèåì íàðêîòèêîâ ÷åëîâåê
ìîæåò íàâðåäèòü çäîðîâüþ è ôèçè÷åñêîé öåëîñòíîñòè

ðåííûõ ñóäîì ãàðàíòèé ìîæåò âîçíèêíóòü âîïðîñ î òîì,
ìîæåò ëè êàêîå-ëèáî ïîíèìàíèå ãîñóäàðñòâåííîãî íåéò-
ðàëèòåòà óêðûòü òàêîå ïðåäñòàâëåíèå î ëè÷íîé àâòîíî-
ìèè,êîòîðîå ÿâëÿåòñÿ îïëîòîì äàííîé ïîçèöèè Ñóäà.

Ïàòåðíàëèñòñêàÿ òåíäåíöèÿ ïðîñëåæèâàåòñÿ â íåäàâ-
íî ïðèÿòûõ ðåøåíèÿõ ïî äåëàì î ìåäèöèíñêîì âìåøà-
òåëüñòâå â öåëîñòíîñòü è êà÷åñòâî æèçíè ÷åëîâåêà. Â îò-
ëè÷èå îò ðåøåíèÿ îá ýâòàíàçèè,â ðåøåíèè 2005 ãîäà ïî
äåëó î äîáðîâîëüíîé ñòåðèëèçàöèè Êîíñòèòóöèîííûé
Ñóä óêàçàë íå òîëüêî íà ïðàâî íà æèçíü è ÷åëîâå÷åñêîå
äîñòîèíñòâî (ñòàòüÿ 54(1)),íî è íà êîíñòèòóöèîííóþ çà-
ùèòó äåòåé è ìîëîäåæè (ñòàòüè 16,67(1), (3)), è îáÿçàí-
íîñòè ãîñóäàðñòâà ïî ïðåäîñòàâëåíèþ óñëóã çäðàâîîõ-
ðàíåíèÿ è ìåäèöèíñêîãî îáñëóæèâàíèÿ íàñåëåíèþ
(ñòàòüÿ 70/D)52. Ñîãëàñíî ïîëîæåíèþ çàêîíà, êîòîðîå, â
êîíå÷íîì ñ÷åòå, ïðèçíàëè íå ñîîòâåòñòâóþùèì Êîíñòè-
òóöèè,äîáðîâîëüíóþ ñòåðèëèçàöèþ ìîãëè äåëàòü ëþäè,
êîòîðûå áûëè ñòàðøå 35 ëåò èëè èìåëè áîëåå òðåõ áèî-
ëîãè÷åñêèõ äåòåé. Çäåñü ïðåäñòàâëÿþò èíòåðåñ ïîñòà-
íîâëåíèÿ Êîíñòèòóöèîííîãî Ñóäà â îòíîøåíèè òîëêîâà-
íèÿ ñòàòüè 70/D. Óäèâèòåëüíî,÷òî âìåñòî òîãî,÷òîáû èñ-
ïîëüçîâàòü ýòî ïîëîæåíèå â êà÷åñòâå óêàçàíèÿ íà ïðàâî
íà çäîðîâüå,Êîíñòèòóöèîííûé Ñóä âûäåëèë åãî èíñòèòó-
öèîíàëüíûé àñïåêò - îáÿçàííîñòè ãîñóäàðñòâà,êàñàþùè-
åñÿ çäðàâîîõðàíåíèÿ. Ââèäó èçìåíåíèÿ ïîçèöèè ñòàëî
ÿñíî, ÷òî Êîíñòèòóöèîííûé Ñóä îòîæäåñòâëÿåò öåëü çà-
êîíîäàòåëüñòâà ñ çàùèòîé ôèçè÷åñêîé è óìñòâåííîé öå-
ëîñòíîñòè,ò.å. çàùèòîé ëè÷íîñòè53.

Õîòÿ â ýòîì äåëå Êîíñòèòóöèîííûé Ñóä è ïðèçíàë îñ-
ïàðèâàåìóþ íîðìó íåêîíñòèòóöèîííîé, âûñêàçûâàíèÿ
êîíñòèòóöèîííûõ ñóäåé, ñîäåðæàùèåñÿ â îáîñíîâàíèè,
ïîêàçûâàþò ñ êàêîé íåîõîòîé îíè ðàññìàòðèâàëè ýòó æà-
ëîáó. Ñóäüè ïîä÷åðêíóëè, ÷òî Êîíñòèòóöèÿ äîïóñêàåò
çàïðåò çàêîíîäàòåëåì íåîáîñíîâàííûõ ìåäèöèíñêèõ
ïðîöåäóð, êîòîðûå ìîãóò ïðèâåñòè ê íåîáðàòèìûì ïîñ-
ëåäñòâèÿì è óõóäøåíèþ ñîñòîÿíèÿ áîëüíîãî. Òàêæå ïðè
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52 Ðåøåíèå 43/2005 (XI. 14.) ÀÂ.
53 Êàê íè ñòðàííî, òåêñò ïîñòàíîâëåíèÿ ïðèâåë ê âîçíèêíîâåíèþ òàêîé ñèòóà-
öèè,â êîòîðîé äîáðîâîëüíàÿ ñòåðèëèçàöèÿ ñòàëà îáùåïðèíÿòîé,÷òî,ñîãëàñ-
íî íåîôèöèàëüíîìó çàÿâëåíèþ,ïðîòèâîðå÷èëî íàìåðåíèÿì Ñóäà.

54 Ðåøåíèå 54/2004 (XII. 13.) ÀÂ. Â äàëüíåéøåì èìåíóåìîå êàê «äåëî î íàðêî-
òèêàõ».
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ùèòû çäîðîâüÿ ñòàíîâèòñÿ àêòèâíîé ñîñòàâëÿþùåé âîë-
øåáíîé ìèêñòóðû,îñëàáëÿþùåé êîíñòèòóöèîííóþ çàùè-
òó ëè÷íîé àâòîíîìèè.

III. 3. Òîëåðàíòíîñòü
Òîëåðàíòíîñòü çàâèñèò îò êîíòåêñòà. Èñòîðè÷åñêè ñëî-

æèëîñü òàê,÷òî òîëåðàíòíîñòü âûòåêàåò èç ñâîáîäû ðåëè-
ãèè (èëè,âîçìîæíî,íàîáîðîò),è èìåííî â ýòîì êîíòåêñòå
ñòàíîâÿòñÿ î÷åâèäíûìè ïîñëåäñòâèÿ ýòîé êîíöåïöèè. Â
Âåíãðèè òîëåðàíòíîñòü â âîïðîñàõ îòíîøåíèé ìåæäó öåð-
êîâüþ è ãîñóäàðñòâîì è îòíîøåíèé ìåæäó ïðåäñòàâèòå-
ëÿìè ðàçëè÷íûõ âåðîèñïîâåäàíèé âîñïðèíèìàåòñÿ â êîí-
òåêñòå íåéòðàëèòåòà. «Ãîñóäàðñòâî äîëæíî ñîõðàíÿòü
íåéòðàëèòåòà â âîïðîñàõ ñîâåñòè è ðåëèãèè. Îò ïðàâà äî
ñâîáîäû ðåëèãèè ãîñóäàðñòâî îáÿçàíî îáåñïå÷èòü âîç-
ìîæíîñòü ñâîáîäíîãî âûðàæåíèÿ ëè÷íûõ óáåæäåíèé»56.
Íåãàòèâíàÿ îáÿçàííîñòü ñîáëþäåíèÿ íåéòðàëèòåò â êà÷å-
ñòâå ïðîÿâëåíèÿ òîëåðàíòíîñòè îçíà÷àåò, ÷òî «[ã]îñóäàð-
ñòâî íå ìîæåò íèêîãî çàñòàâèòü âñòóïèòü â ïðîòèâîðå÷èå
ñ ñàìèì ñîáîé,òî åñòü,çàñòàâèòü êîãî-òî îêàçàòüñÿ â òà-
êîé ñèòóàöèè, êîòîðàÿ íåñîâìåñòèìà ñ îñíîâíûìè óáåæ-
äåíèÿìè ÷åëîâåêà,îïðåäåëÿþùèìè åãî ëè÷íîñòü»57.

Îïðåäåëåííàÿ îáÿçàííîñòü íåâìåøàòåëüñòâà â ëè÷-
íûå äåëà òàêæå âûòåêàåò èç òîëåðàíòíîñòè,âûðàæåííîé
íåãàòèâíûì ãîñóäàðñòâåííûì íåéòðàëèòåòîì, õîòÿ ýòî
îáóñëîâëåíî ñâîáîäîé ðåëèãèè: «Ñîãëàñíî êîíöåïöèè
ïðàâà íà ñâîáîäó ñîâåñòè è ðåëèãèè êàê òàêîâîé - åñëè
ìû íå áåðåì âî âíèìàíèå ïðàâî íà ñâîáîäó îòïðàâëåíèÿ
ðåëèãèîçíûõ êóëüòîâ - â îáÿçàííîñòè ãîñóäàðñòâà íå
âõîäèò îöåíêà ïðàâèëüíîñòè ðåëèãèîçíûõ âåðîâàíèé è
óáåæäåíèé»58.

êàê ñåáÿ ñàìîãî,òàê è äðóãèõ. Ñîãëàñíî Êîíñòèòóöèîííî-
ìó Ñóäó,ïîñêîëüêó â Âåíãðèè «îòñóòñòâóåò êóëüòóðà èëè
òðàäèöèÿ óïîòðåáëåíèÿ íàðêîòèêîâ» îáùåñòâåííîå ìíå-
íèå íè÷åãî íå çíàåò î âëèÿíèè è âîçäåéñòâèè íàðêîòè-
êîâ,ñëåäîâàòåëüíî,îòäåëüíî âçÿòûé ãðàæäàíèí íå ìîæåò
ïðèíÿòü âçâåøåííîãî ðåøåíèÿ55.

Â äåëå î íàðêîòèêàõ Êîíñòèòóöèîííûé Ñóä, ïî-âèäè-
ìîìó,ïîëîæèë â ñâîåé ñóäåáíîé ïðàêòèêå íà÷àëî îãðà-
íè÷åíèþ êîíñòèòóöèîííûõ ïðàâ ïóòåì îáåñïå÷åíèÿ èíñ-
òèòóöèîíàëüíîé çàùèòû ñ öåëüþ îõðàíû çäîðîâüÿ íàñå-
ëåíèÿ. Êðîìå òîãî,îòêàç îò åäèíñòâà ÷åëîâå÷åñêîé æèç-
íè è ÷åëîâå÷åñêîãî äîñòîèíñòâà è îòêðûòèå äîïóñòèìûõ
êîíñòèòóöèîííûõ îãðàíè÷åíèé ïðàâà íà ñàìîîïðåäåëå-
íèå ïîëó÷èëè äàëüíåéøåå ðàçâèòèå â ýòîì äåëå. Âàæíî
ïîä÷åðêíóòü,÷òî ðàññìàòðèâàåìîå ðåøåíèå áûëî âûíå-
ñåíî çà ãîä äî ïîÿâëåíèÿ äåëà î äîáðîâîëüíîé ñòåðèëè-
çàöèè. Ïðè ýòîì ïðåäïîñûëêè ýòîãî ðåøåíèÿ ïîêàçûâà-
þò îáîáùåííûå âûøå âûñêàçûâàíèÿ ñóäåé â òàêîì ðà-
êóðñå, êîòîðûé äåìîíñòðèðóåò ãèáêîñòü îáîñíîâàíèÿ,
îïèðàþùåãîñÿ íà çäîðîâüå íàñåëåíèÿ,â óñëîâèÿõ,êîãäà
Êîíñòèòóöèîííûé Ñóä åãî èñïîëüçóåò äëÿ îãðàíè÷åíèÿ
àâòîíîìèè ëè÷íîñòè.

Ýòîò êðàòêèé îáçîð îñíîâíûõ ïðåäïîñûëîê îáîñíîâà-
íèÿ ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà ïî äåëó î íàðêîòè-
êàõ ÿñíî ñâèäåòåëüñòâóåò î òîì, ÷òî Ñóä ñâåë âîåäèíî
òåõíè÷åñêèé ÿçûê èíñòèòóöèîíàëüíîé çàùèòû ïðàâà íà
çäîðîâüå è áîëåå êîìïëåêñíûé äîêòðèíàëüíûé ïîäõîä ê
èíñòèòóöèîíàëüíîé çàùèòå ñ àêöåíòîì íà ÷åëîâå÷åñêîå
äîñòîèíñòâî è ñàìîîïðåäåëåíèå. Ðåøåíèå Êîíñòèòóöè-
îííîãî Ñóäà î ïðèíöèïàõ, ëåæàùèõ â îñíîâå ãîñóäàð-
ñòâåííîãî âìåøàòåëüñòâà â ÷àñòíûå äåéñòâèÿ ïóòåì óñ-
òàíîâëåíèÿ èíñòèòóöèîíàëüíûõ ãàðàíòèé çàùèòû ëè÷íîé
àâòîíîìèè îòðàæàåò öåííîñòíûå ðåøåíèÿ,êîòîðûå ïðî-
âîäÿò ðàçëè÷èå ìåæäó îñóùåñòâëåíèåì ñâîáîä, çàñëó-
æèâàþùèì óâàæåíèÿ,è îñóùåñòâëåíèåì ñâîáîä, ÿâëÿþ-
ùèìñÿ íåæåëàòåëüíûì â ñèëó íå ïðîñëåæèâàþùèõñÿ â
Êîíñòèòóöèè ïðè÷èí. Ïðè ïðèäàíèè çàêîííîé ñèëû ýòèì
öåííîñòíûì ïðåäïî÷òåíèÿì,ÿçûê èíñòèòóöèîíàëüíîé çà-
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55 Òàì æå.

56 Ðåøåíèå 4/1993 (II. 12) ÀÂ, Ðàçäåë À.1. Â äàííîì äåëå Êîíñòèòóöèîííûé
Ñóä äîëæåí áûë âûíåñòè ðåøåíèå î âîçâðàùåíèè öåðêîâíîé ñîáñòâåííîñ-
òè,è ïîýòîìó îí âîñïîëüçîâàëñÿ ýòîé âîçìîæíîñòüþ,÷òîáû âûñêàçàòü ñâîå
ìíåíèå î ãîñóäàðñòâåííîì ôèíàíñèðîâàíèè ðåëèãèîçíîé äåÿòåëüíîñòè. Ýòî
ðåøåíèå èìåëî ñåðüåçíûå ïîñëåäñòâèÿ,ïîñêîëüêó îíî âîçðîäèëî òðàäèöè-
îííûå ðàçëè÷èÿ â ìàòåðèàëüíîì ïîëîæåíèè öåðêâåé. Ðåçóëüòàòîì ÷åãî,ïî-
õîæå, ñòàëî äîâîëüíî çàïóòàííîå ïðèìåíåíèå ïðèíöèïà òîëåðàíòíîñòè êàê
íåéòðàëüíîñòè. Ýòî äåëî âíîâü äåìîíñòðèðóåò íåîïðåäåëåííûé õàðàêòåð
öåííîñòíûõ ïðåäïî÷òåíèé.

57 Òàì æå.
58 Ðåøåíèå 4/1993 (II. 12) ÀÂ.
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ïðèìåð èç ïðàêòèêè Êîíñòèòóöèîííîãî Ñóäà Âåíãðèè ïî
äåëó î ñâîáîäå ðåëèãèè,ñóäåéñêàÿ ðèòîðèêà î òîëåðàíò-
íîñòè,ïëþðàëèçìå è ãîñóäàðñòâåííîì íåéòðàëèòåòå äî-
âîëüíî ñêîðîòå÷íà.

Êîãäà çàÿâèòåëè îáðàòèëèñü ñ æàëîáîé íà ïîëîæåíèå
î ðåãèñòðàöèè öåðêâåé,ñîãëàñíî êîòîðîìó òðåáîâàëîñü
íå ìåíåå 100 âåðóþùèõ äëÿ ñîçäàíèÿ öåðêâè61,êîíñòèòó-
öèîííûå ñóäüè çàÿâèëè, ÷òî ýòî âîïðîñ èñòîðè÷åñêîé
ïðàêòè÷íîñòè,è áîëåå ñòàðûì öåðêâÿì áóäåò ïðîùå âçà-
èìîäåéñòâîâàòü ñ ãîñóäàðñòâîì. Îäíàêî, ïî ìíåíèþ
Êîíñòèòóöèîííîãî Ñóäà,ýòîò æèçíåííûé ôàêò íå âëå÷åò
çà ñîáîé êîíñòèòóöèîííóþ ïðîáëåìó. Â ñëåãêà ýâôåìèñ-
òè÷åñêîì âûðàæåíèè òðåáîâàíèå î ìèíèìàëüíîì êîëè-
÷åñòâå âåðóþùèõ â ñòî ÷åëîâåê ìîæåò áûòü èñòîëêîâàíî
êàê ïîêàçàòåëü «ìèíèìàëüíîãî îáùåñòâåííîãî ïðèçíà-
íèÿ»62. Ïðè ýòîì äîêàçàòåëüñòâî ìèíèìàëüíîãî îáùåñò-
âåííîãî ïðèçíàíèÿ ìîæåò ñòàòü îäíîé èç ïîðîãîâûõ
ôóíêöèé. Íóæíî çàìåòèòü,÷òî â ñâîåì ðåøåíèè ïî äåëó
î ðåãèñòðàöèè öåðêâåé Âåðõîâíûé Ñóä Âåíãðèè ÷åòêî
ïîñòàíîâèë, ÷òî ñòî ïîäïèñåé äîëæíû áûòü ñîáðàíû çà
îäèí äåíü âî âðåìÿ ïðîâåäåíèÿ ñîáðàíèÿ, íà êîòîðîì
ïðèíèìàåòñÿ ðåøåíèå îá ó÷ðåæäåíèè öåðêâè63.

Â äåëå, ñâÿçàííîì ñ íåîáõîäèìûì äëÿ ðåãèñòðàöèè
ìèíèìàëüíûì êîëè÷åñòâîì âåðóþùèõ, Êîíñòèòóöèîííûé
Ñóä õîòåë ïîä÷åðêíóòü, ÷òî îòñóòñòâèå ðåãèñòðàöèè íå
çàïðåùàåò ñîîáùåñòâàì âåðóþùèõ èñïîâåäîâàòü ñâîþ
ðåëèãèþ. Îäíàêî ðàíåå îòìå÷àëîñü,÷òî â Âåíãðèè ðàçã-
ðàíè÷åíèå ìåæäó öåðêâÿìè è ðåëèãèîçíûìè îðãàíèçà-
öèÿìè - ýòî íå ïðîñòî þðèäè÷åñêàÿ òîíêîñòü. Ïî çàêîíó
öåðêâè ïîëüçóþòñÿ ðÿäîì ïðåèìóùåñòâ, âêëþ÷àÿ ñòàòóñ
þðèäè÷åñêîãî ëèöà è îñâîáîæäåíèå îò íàëîãîâ,êîòîðûå
íå äîñòóïíû ðåëèãèîçíûì îðãàíèçàöèÿì,íå çàðåãèñòðè-
ðîâàííûì êàê öåðêâè. Ïî-âèäèìîìó, Êîíñòèòóöèîííûé
Ñóä íå îñîáî âîëíîâàëà ïðàêòè÷åñêàÿ ñòîðîíà ïîâñåä-
íåâíîé äåÿòåëüíîñòè ðåëèãèîçíîé îðãàíèçàöèè.

Âòîðîé àñïåêò òîëåðàíòíîñòè êàê íåéòðàëüíîñòè
âêëþ÷àåò ïîçèòèâíûå îáÿçàííîñòè. Óêàçûâàÿ íà ñâîþ
êîíöåïöèþ «ãîñóäàðñòâåííîé îáÿçàííîñòè ïî çàùèòå
ïðàâ» (ò.å. èíñòèòóöèîíàëüíîé çàùèòû), Êîíñòèòóöèîí-
íûé Ñóä ïîä÷åðêíóë,÷òî ãîñóäàðñòâî çàùèùàåò êîíñòè-
òóöèîííîå ïðàâî íà «ñâîáîäó âûáîðà è ïðèíÿòèå ðåëè-
ãèè èëè äóõîâíîãî óáåæäåíèÿ» ïóòåì «îáåñïå÷åíèÿ ñâî-
áîäíîãî ïîòîêà èäåé».

Íåéòðàëèòåò ãîñóäàðñòâà ÷åòêî óñòàíîâëåí è ãàðàí-
òèðîâàí ñòàòüåé 60(3) Êîíñòèòóöèè,â êîòîðîé ãîâîðèò-
ñÿ,÷òî â Âåíãåðñêîé Ðåñïóáëèêå öåðêîâü äåéñòâóåò îò-
äåëüíî îò ãîñóäàðñòâà. Èç ïðèíöèïà ðàçäåëåíèÿ ñëå-
äóåò: ÷òî ãîñóäàðñòâî íå äîëæíî áûòü èíñòèòóöèîíàëü-
íî ïðèâÿçàíî êî âñåì öåðêâÿì èëè êàêîé-òî îäíîé
öåðêâè; ÷òî ãîñóäàðñòâî íå äîëæíî îòîæäåñòâëÿòü ñå-
áÿ ñ ó÷åíèÿìè êàêîé-ëèáî öåðêâè; è ÷òî ãîñóäàðñòâî
íå äîëæíî âìåøèâàòüñÿ âî âíóòðåííèå äåëà öåðêâè,è
îñîáåííî íå äîëæíî çàíèìàòü êàêóþ-ëèáî ïîçèöèþ ïî
âîïðîñàì ðåëèãèîçíîé èñòèíû. Èç ýòîãî (à òàêæå èç
ñò. 70/À Êîíñòèòóöèè) ñëåäóåò,÷òî ãîñóäàðñòâî äîëæíî
îäèíàêîâî îòíîñèòüñÿ êî âñåì öåðêâÿì. Ïîñêîëüêó ãî-
ñóäàðñòâî íå äîëæíî çàíèìàòü êàêîé-ëèáî ïîçèöèè ïî
òåì âîïðîñàì, êîòîðûå äåëàþò ðåëèãèþ ðåëèãèåé; â
îòíîøåíèè öåðêâåé è ðåëèãèè ãîñóäàðñòâî ìîæåò
òîëüêî ñîçäàòü àáñòðàêòíóþ ïðàâîâóþ áàçó,îäèíàêîâî
äåéñòâóþùóþ â îòíîøåíèè êàæäîé öåðêâè èëè ðåëè-
ãèè è ïîçâîëÿþùóþ èì ïðèñïîñîáèòüñÿ ê íåéòðàëüíî-
ìó ïðàâîïîðÿäêó; â âîïðîñàõ ñóùåñòâà ãîñóäàðñòâó
ñëåäóåò ðóêîâîäñòâîâàòüñÿ èñêëþ÷èòåëüíî òîëêîâàíè-
ÿìè öåðêâåé è ñàìèõ ðåëèãèé59.
Òîëåðàíòíîñòü êàê ãîñóäàðñòâåííûé íåéòðàëèòåò ñòî-

èò áëèæå ê ïðîäâèæåíèþ ïëþðàëèçìà: «Íåéòðàëèòåò
òðåáóåò îò ãîñóäàðñòâà ñîñòàâëåíèÿ ïëàíîâ äëÿ ñôåðû
îáó÷åíèÿ, äåÿòåëüíîñòè ó÷ðåæäåíèé è îñóùåñòâëåíèÿ
êîíòðîëÿ íàä ïðîöåññîì îáó÷åíèÿ ñ òåì, ÷òîáû çíàíèÿ
ïðåïîäíîñèëèñü îáúåêòèâíî, îòâåòñòâåííî, â ïëþðàëèñ-
òè÷íîé ôîðìå»60. Òåì íå ìåíåå,êàê ïîêàçûâàåò åùå îäèí
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59 Òàì æå,ïåðåâåäåíî íà àíãëèéñêèé ÿçûê â Solyom - Brunner,ñì. âûøå,ñíîñêà
3,ñòð. 252-253.

60 Òàì æå. Ïåðåâåäåíî àâòîðàìè.

61 Ðåøåíèå 8/1993 (II. 27.)ÀÂ.
62 Balàzs Schanda,The Permissible Scope of Legal Limitations on the Freedom of
Religion or Belief in Hungary,19 Emory Int. L. R. 889,ñòð. 899 (2005).

63 Â ýòîì äåëå Âåðõîâíûé Ñóä îòêàçàëñÿ ïðèíÿòü ñïèñêè ñòîðîííèêîâ,÷üè ïîä-
ïèñè ñîáèðàëèñü â òå÷åíèå äâóõ äíåé. Ñì. ÂÍ 1994.696.
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Îñòàâèâ â ñòîðîíå ïðîáëåìó ÿâíîé äèñêðèìèíàöèè69,
ñëåäóåò îòìåòèòü, ÷òî ðàçãðàíè÷åíèå ìåæäó èñòîðè÷åñ-
êèìè öåðêâÿìè è ìàëûìè öåðêâÿìè èëè ñåêòàìè ÿâëÿåò-
ñÿ íå ïðîñòî ñèìâîëè÷åñêèì: â ðàçãàð ñìóòíîãî âðåìå-
íè ê íîâûì ðåëèãèîçíûì îðãàíèçàöèÿì îòíîñèëèñü ñ ïî-
äîçðåíèåì äàæå â âûñîêèõ ïîëèòè÷åñêèõ êðóãàõ. Íàïðè-
ìåð,â 1993 ãîäó Êîìèòåò Ãîñóäàðñòâåííîãî Ñîáðàíèÿ ïî
âîïðîñàì ïðàâ ÷åëîâåêà,ìåíüøèíñòâ è ðåëèãèè îòêàçàë
â ôèíàíñèðîâàíèè ÷åòûðåõ öåðêâåé (Îáùåñòâî ñîçíàíèÿ
Êðèøíû,Ñâèäåòåëè Èåãîâû,Öåðêîâü Îáúåäèíåíèÿ,Öåð-
êîâü ñàéåíòîëîãèè), ïîñêîëüêó îíè ñ÷èòàëèñü ðàçðóøè-
òåëüíûìè (èëè ãóáèòåëüíûìè) ñåêòàìè70. Öåðêâè ïîïûòà-
ëèñü ïðèáåãíóòü ê ñðåäñòâàì ñóäåáíîé çàùèòû ïðîòèâ
òàêîé ìåðû è êëåâåòû, êàê â ñóäàõ îáùåé þðèñäèêöèè,
òàê è â Êîíñòèòóöèîííîì Ñóäå, íî âñå áûëî áåçðåçóëü-
òàòíî. Êîíñòèòóöèîííûé Ñóä èçäàë êðàòêîå ðàñïîðÿæå-
íèå îá îòêàçå ðàññìîòðåíèÿ æàëîáû â ñèëó ôîðìàëüíûõ
ïðè÷èí. Êîíñòèòóöèîííûå ñóäüè çàÿâèëè, ÷òî Êîíñòèòó-
öèîííûé Ñóä íå èìååò þðèñäèêöèè íàä îòäåëüíûì ðå-
øåíèåì, íå ÿâëÿþùèìñÿ ïðàâîâîé íîðìîé, è íå ìîæåò
ïåðåñìàòðèâàòü îôèöèàëüíûå ïðè÷èíû, ïîëîæåííûå â
îñíîâó ðåøåíèÿ ïàðëàìåíòà71. Áîëåå òîãî,îäíà öåðêîâü
ïîäàëà â ñóä îáùåé þðèñäèêöèè èñê ïðîòèâ ïàðëàìåí-
òñêîãî êîìèòåòà î íåìàòåðèàëüíîì óùåðáå â ðàìêàõ
ãðàæäàíñêîãî ïðîöåññà. Âåðõîâíûé Ñóä èñê îòêëîíèë,
ïîñòàíîâèâ, ÷òî æàëîáà áûëà ïîäàíà íà ïàðëàìåíòñêèé
êîìèòåò, â òî âðåìÿ êàê â ðîëè îòâåò÷èêà äîëæåí áûë
âûñòóïàòü ñàì ïàðëàìåíò72. Ñäåëàâ òàêîé âûâîä,Âåðõîâ-
íûé Ñóä íå ñòàë ðàññìàòðèâàòü ïî ñóùåñòâó ðåøåíèå
íèæåñòîÿùåãî ñóäà, ñîãëàñíî êîòîðîìó ïàðëàìåíòñêèé
êîìèòåò, íàçûâàÿ çàÿâèòåëÿ «ãóáèòåëüíîé ñåêòîé», êîíñ-
òèòóöèîííûì îáðàçîì ðåàëèçîâûâàë ñâîþ ñâîáîäó íà

Âëèÿíèå ïîäõîäà Êîíñòèòóöèîííîãî Ñóäà, êîòîðûé îò-
êàçàëñÿ ïðèçíàòü êîíñòèòóöèîííûé âîïðîñ,ïîñòàâëåííûé
çàêîííûì ðàçãðàíè÷åíèåì ìåæäó îðãàíèçàöèÿìè âåðóþ-
ùèõ è äàæå ìåæäó öåðêâÿìè,ñòàëî áîëåå çàìåòíûì â ïîñ-
ëåäóþùåì äåëå ïî îáæàëîâàíèþ Óêàçà ïðàâèòåëüñòâà î
âîåííûõ ñâÿùåííèêàõ, ñîãëàñíî êîòîðîìó ñâÿùåííèêè
äîëæíû ïðåäñòàâëÿòü êîíêðåòíûå ðåëèãèîçíûå ãðóïïû
(ðèìñêóþ êàòîëè÷åñêóþ, ðåôîðìàòîðñêóþ, åâàíãåëèñ-
òñêóþ, åâðåéñêóþ)64. Â ïðåàìáóëå ïðàâèòåëüñòâåííîãî
Óêàçà îáúÿñíÿåòñÿ, ÷òî äîëæíîñòü âîåííîãî ñâÿùåííèêà
áûëà ââåäåíà ñîîòâåòñòâóþùèì îáðàçîì ñ ó÷åòîì äîãî-
âîðåííîñòåé,çàêëþ÷åííûõ ãîñóäàðñòâîì ñ ýòèìè «èñòîðè-
÷åñêèìè öåðêâÿìè»65. Â ýòîì äåëå Êîíñòèòóöèîííûé Ñóä
ïîääåðæàë ñõåìó,ââåäåííóþ ïðàâèòåëüñòâîì66. Ñóäüè áû-
ëè óäîâëåòâîðåíû òåì,÷òî ââåäåíèþ äîëæíîñòè âîåííîãî
ñâÿùåííèêà ïðåäøåñòâîâàë äîáðîâîëüíûé îïðîñ îáùå-
ñòâåííîãî ìíåíèÿ,êîòîðûé áûë ïðîâåäåí â âîîðóæåííûõ
ñèëàõ ïî âîïðîñó ðåëèãèîçíîé ïðèíàäëåæíîñòè. Êîíñòè-
òóöèîííûé Ñóä òàêæå íå îñîáî áåñïîêîèëñÿ ïî ïîâîäó
óêàçàíèÿ íà «èñòîðè÷åñêèå öåðêâè», ïîä÷åðêíóâ, ÷òî ýòî
ôðàçà ÿâëÿåòñÿ äàíüþ îïðåäåëåííûì èñòîðè÷åñêèì ñî-
áûòèÿì Ïî ñëîâàì Êîíñòèòóöèîííîãî Ñóäà, âûäåëåíèå
êîíêðåòíûõ ðåëèãèîçíûõ ãðóïï íå ÿâëÿåòñÿ äèñêðèìèíà-
öèåé, ïðîòèâîðå÷àùåé Êîíñòèòóöèè, èëè ëþáûì äðóãèì
íàðóøåíèåì ñâîáîäû ðåëèãèè.

Ïîñëå ïðèíÿòèÿ ýòîãî ðåøåíèÿ àíàëîãè÷íûì îáðàçîì
áûë ââåäåí èíñòèòóò âîåííûõ ñâÿùåííèêîâ äëÿ òþðåì67.
Íå îñîáåííî,åñëè âîîáùå, óòåøàåò òîò ôàêò, ÷òî â èñï-
ðàâèòåëüíûõ êîëîíèÿõ íåñîâåðøåííîëåòíèå äîëæíû
èìåòü äîñòóï ê ïîääåðæêå è íàñòàâëåíèÿì ñî ñòîðîíû
ïðåäñòàâèòåëÿ ëþáîé ïðåäïî÷èòàåìîé èìè ðåëèãèè, è
îáùåíèå ñ òàêèì ðåëèãèîçíûì íàñòàâíèêîì íå äîëæíî
êîíòðîëèðîâàòüñÿ68.
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64 Óêàç ïðàâèòåëüñòâà 61/1994 (IV. 20.),Ñò. 2(2).
65 Òåðìèí öèòèðóåòñÿ â ïðåàìáóëå óêàçà.
66 Ðåøåíèå 970/Â/1994 ÀÂ îò 20ôåâðàëÿ 1995 ãîäà.
67 Óêàç IM 13/2000(VII. 14.).
68 Óêàç NM 30/1997 (X. 11.),ñò. 24(1). Â óêàçå ïðåäóñìîòðåíî,÷òî íåñîâåðøåí-
íîëåòíèå ìîãóò èñïîâåäîâàòü ñâîþ ðåëèãèþ â ñîîòâåòñòâèè ñ ïðàâèëàìè
âíóòðåííåãî ðàñïîðÿäêà ó÷ðåæäåíèÿ. Ó÷ðåæäåíèå íå äîëæíî ôèêñèðîâàòü
èíôîðìàöèþ î ðåëèãèîçíûõ âåðîâàíèÿõ íåñîâåðøåííîëåòíèõ è ïåðåäàâàòü
åå äðóãèì ëèöàì. Ñò. 24(2).

69 Ñì. Andras Sajo,A ‘kisegyhaz’ mint alkotmanyjogi keptelenseg,[«Ìàëàÿ öåðêîâü»
êàê êîíñòèòóöèîííûé àáñóðä], 2 Fundamentum (1999) 87-98, ãäå ïîêàçàíû
äèñêðèìèíàöèîííûå ïîñëåäñòâèÿ ðàçëè÷èÿ ìåæäó èñòîðè÷åñêèìè öåðêâÿìè
è ìàëûìè öåðêâÿìè.

70 Îá ýòîì ñì. Zsolt Enyedi,The Contested Politics of Positive State Neutrality in
Hungary, in John T.S. Madley & Zsolt Enyedi (eds.), Church and State in
Contemporary Europe (London: Frank Cass,2003) 157,ñòð. 162.

71 Ðàñïîðÿæåíèå 439/Â/1993 ÀÂ,îò 14 äåêàáðÿ 1993ã. Äàííûé òåðìèí èñïîëü-
çîâàëñÿ â îáîñíîâàíèè,ïðèëîæåííîì ê ðåøåíèþ ïàðëàìåíòà.

72 ÁÍ 1997. 276
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êîòîðûå ðåáåíîê òàêæå ìîæåò ïðîâåñòè ñî ñâîèì îòöîì
â ñîîòâåòñòâèè ñ ïðèâû÷íûì äëÿ íåãî äâóõíåäåëüíûì
ãðàôèêîì75.

Îáðàùàåò íà ñåáÿ âíèìàíèå òîò ôàêò, ÷òî â äàííûõ
ñëó÷àÿõ óêàçàíèÿ íà ïîêàçàòåëè ìèíèìàëüíîãî îáùåñò-
âåííîãî ïðèçíàíèÿ èëè àðãóìåíòû,îïèðàþùèåñÿ íà èñ-
òîðèþ è òðàäèöèþ,ïî ñóùåñòâó,ïðåâîñõîäÿò òàêèå êîíñ-
òèòóöèîííûå öåííîñòè êàê òîëåðàíòíîñòü è ãîñóäàð-
ñòâåííûé íåéòðàëèòåò. Íåñêîëüêî ñàìûõ ïîñëåäíèõ ðå-
øåíèé ÷åòêî ïîêàçûâàþò âòîðîñòåïåííûé õàðàêòåð öåí-
íîñòíûõ àðãóìåíòîâ (â äàííûõ ñëó÷àÿõ - öåííîñòü òîëå-
ðàíòíîñòè) â ðàçðåøåíèè äåë Êîíñòèòóöèîííûì Ñóäîì
Âåíãðèè76.

Àðãóìåíòàöèÿ â ïîëüçó òîëåðàíòíîñòè êàê êîíñòèòóöè-
îííîé öåííîñòè ÿâëÿåòñÿ áîëåå ïðÿìîëèíåéíîé è óáåäè-
òåëüíîé â ñóäåáíîé ïðàêòèêå, êàñàþùåéñÿ ñâîáîäû âû-
ðàæåíèÿ ìíåíèÿ. Êîíñòèòóöèîííûé Ñóä Âåíãðèè ïîøåë
ïî ïóòè ïðàêòèêè Åâðîïåéñêîãî ñóäà ïî ïðàâàì ÷åëîâå-
êà â îáëàñòè çàùèòû îñêîðáèòåëüíûõ âûñêàçûâàíèé è
âñåãäà íàñòàèâàë íà òîì,÷òî «äåëî âîâñå íå â òîì ñîäåð-
æàíèè,ê êîòîðîìó îòíîñèòñÿ ïðàâî íà ñâîáîäó âûðàæå-
íèÿ ìíåíèÿ. Êàæäîå ìíåíèå,õîðîøåå èëè ïëîõîå,ïðèÿò-
íîå èëè îñêîðáèòåëüíîå,èìååò êàêîå-òî ìåñòî â ïðîöåñ-
ñå îáùåíèÿ ëþäåé»77.

Òàì,ãäå ñóùåñòâóåò ìíîãî ðàçíûõ ìíåíèé,îáùåñò-
âåííîå ìíåíèå ñòàíîâèòñÿ òåðïèìûì,ðàâíî êàê â çàê-
ðûòîì îáùåñòâå íåîáû÷íîå ìíåíèå ìîæåò ñèëüíî íà-
ðóøèòü îáùåñòâåííîå ñïîêîéñòâèå. Áîëåå òîãî, íå-
íóæíîå è íåñîðàçìåðíîå îãðàíè÷åíèå ñâîáîäû ñëîâà
óìåíüøàåò îòêðûòîñòü îáùåñòâà.

Êîíñòèòóöèîííûé Ñóä ïðèíèìàåò âî âíèìàíèå èñ-
òîðè÷åñêèå îáñòîÿòåëüñòâà îñîáûõ ñèòóàöèé. Ñìåíà
ïîëèòè÷åñêîé ñèñòåìû íåèçáåæíî ñîïðîâîæäàåòñÿ
ñîöèàëüíîé íàïðÿæåííîñòüþ. Ýòà íàïðÿæåííîñòü îä-

âûðàæåíèå ìíåíèÿ, è äàííîå âûñêàçûâàíèå òîæå ïîïà-
äàëî ïîä ïàðëàìåíòñêèé èììóíèòåò.

Êîíñòèòóöèîííûé Ñóä ðèñêíóë îáúÿñíèòü êîíñòèòóöè-
îííîå çíà÷åíèå èñòîðèè ðåëèãèè íà ïåðâûé âçãëÿä â
íåéòðàëüíîé ôîðìå â äåëå,â êîòîðîì ïðèäåðæèâàþùè-
åñÿ åâðåéñêîé âåðû çàÿâèòåëè îñïàðèâàëè ïîëîæåíèÿ
Òðóäîâîãî êîäåêñà, óñòàíàâëèâàþùèå îôèöèàëüíûå âû-
õîäíûå äíè73. Îíè çàÿâëÿëè,÷òî â ÷èñëî âåíãåðñêèõ îôè-
öèàëüíûõ ïðàçäíèêîâ âõîäèëè òàêèå õðèñòèàíñêèå
ïðàçäíèêè, êàê Ðîæäåñòâî, Ïàñõà, Òðîèöà, íî ïðè ýòîì
äàæå ñàìûå âàæíûå èç åâðåéñêèõ ïðàçäíèêîâ íå ÿâëÿ-
ëèñü íàöèîíàëüíûìè ïðàçäíèêàìè. Ïî óòâåðæäåíèþ çà-
ÿâèòåëåé,äàííîå ïîëîæåíèå ÿâëÿåòñÿ äèñêðèìèíàöèîí-
íûì è íå äàåò èì äîëæíûì îáðàçîì ðåàëèçîâûâàòü ñâî-
áîäó ðåëèãèè. Êîíñòèòóöèîííûé Ñóä îòêëîíèë ýòó æàëî-
áó,ïîñòàíîâèâ,÷òî êàëåíäàðü ãîñóäàðñòâåííûõ ïðàçäíè-
êîâ ñîâïàäàåò ñ òðàäèöèîííûìè äíÿìè îòäûõà è óæå íå
èìååò íèêàêîãî ðåëèãèîçíîãî ïîäòåêñòà. À òàêèå åâðåéñ-
êèå ïðàçäíèêè,êàê Åâðåéñêèé íîâûé ãîä èëè Äåíü èñêóï-
ëåíèÿ ãðåõîâ,íå âõîäÿò â ÷èñëî íàöèîíàëüíûõ ïðàçäíè-
êîâ ïîòîìó,÷òî îíè íå ÿâëÿþòñÿ ÷àñòüþ øèðîêîé íàöèî-
íàëüíîé òðàäèöèè.

Â âåíãåðñêîé ëèòåðàòóðå ýòî ðåøåíèå îáû÷íî îáúÿñ-
íÿþò, ïðîâîäÿ àíàëîãèþ ñ ðåøåíèåì Âåðõîâíîãî Ñóäà
ÑØÀ î âîñêðåñíûõ çàêîíàõ â äåëå «ÌàêÃîóýí ïðîòèâ
øòàòà Ìýðèëåíä» (McGowan v. Maryland)74. Õîòÿ çàêîíû î
çàêðûòèè êîììåð÷åñêèõ îðãàíèçàöèé â âîñêðåñåíüå
èìåëè íåãàòèâíûå ýêîíîìè÷åñêèå ïîñëåäñòâèÿ äëÿ âëà-
äåëüöåâ áèçíåñà,ñëåäóåò îòìåòèòü,÷òî êàëåíäàðü íàöè-
îíàëüíûõ ïðàçäíèêîâ, ñîâïàäàþùèõ ñ «òðàäèöèîííûìè»
ïðàçäíèêàì ìîæåò èìåòü åùå áîëåå ñåðüåçíûå íåãàòèâ-
íûå ïîñëåäñòâèÿ â ìíîãîíàöèîíàëüíûõ è ìíîãîýòíè÷åñ-
êèõ îáùåñòâàõ. Ïðåäñòàâüòå ñåáå, ñ êàêîé ïðîáëåìîé
ìîæåò ñòîëêíóòüñÿ ñóä ïðè óñòàíîâëåíèè ïðàâ íà ïîñå-
ùåíèå ðåáåíêà äëÿ ðîäèòåëåé, ïðèäåðæèâàþùèõñÿ ìó-
ñóëüìàíñêîé è õðèñòèàíñêîé âåð,ãîâîðÿ ïîñëåäíåìó,÷òî
Ïàñõà èëè Òðîèöà - çòî âñåãî ëèøü äëèííûå âûõîäíûå,
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73 Ðåøåíèå 10/1993 (II. 27.) AB.
74 366 U.S. 420(1961).

75 Ïðîáëåìà âñòàëà ïåðåä Âåðõîâíûì ñóäîì Âåíãðèè â ÂÍ 2004.184.
76 Î ïðîáëåìå ãîñóäàðñòâåííîãî íåéòðàëèòåòà â âîïðîñàõ ðåëèãèè â Âåíãðèè
ïîäðîáíåå ñì. Renata Uitz,Aiming for State Neutrality in Matters of Religion: The
Hungarian Record,University of Detroit-Mercy Law Review (ãîòîâèòñÿ ê ïóáëèêà-
öèè).

77 Ðåøåíèå 30/1992,ñì. âûøå,ñíîñêà 6.



ìåíò äîïóñòèë íå ñîîòâåòñòâóþùóþ Êîíñòèòóöèè îøèáêó,
íå îáåñïå÷èâ íàäëåæàùåãî ïðåäñòàâèòåëüñòâà íàöèî-
íàëüíûõ ìåíüøèíñòâ â ïàðëàìåíòå80. Äî ñèõ ïîð âåíãåðñ-
êèé ïàðëàìåíò íå ïðèíÿë ñîîòâåòñòâóþùåãî çàêîíà è íå
èñïðàâèë ñàìóþ ìíîãîëåòíþþ íå ñîîòâåòñòâóþùóþ
Êîíñòèòóöèè îøèáêó81.

Öåííîñòè ñîîáùåñòâà ìîãóò, îäíàêî, èãðàòü îãðàíè-
÷åííóþ è ñêðûòóþ ðîëü. Ïðè ðàññìîòðåíèè äåëà î êîíñ-
òèòóöèîííîñòè ïîëîæåíèé Óãîëîâíîãî êîäåêñà, ïðåäóñ-
ìàòðèâàþùèõ íàêàçàíèå çà îñêîðáëåíèå ãîñóäàðñòâåí-
íîé ñèìâîëèêè, Êîíñòèòóöèîííûé Ñóä ïðèçíàë óãîëîâ-
íûé çàïðåò ñîîòâåòñòâóþùèì Êîíñòèòóöèè. Åäèíñòâåí-
íûì àðãóìåíòîì,êîòîðûé ñóäüè ìîãëè ïðèâåñòè â îáîñ-
íîâàíèå ñâîåãî ðåøåíèÿ, áûëî òî, ÷òî ãîñóäàðñòâåííàÿ
ñèìâîëèêà ÷ðåçâû÷àéíî âàæíà,ïîñêîëüêó îíà íåïîñðåä-
ñòâåííî óïîìèíàåòñÿ â Êîíñòèòóöèè è «ïîçâîëÿåò èíäè-
âèäó âûðàæàòü ñâîþ ïðèíàäëåæíîñòü ê âåíãåðñêîé íà-
öèè èëè âåíãåðñêîìó ãîñóäàðñòâó. Ýòà ñèìâîëèêà ÿâëÿ-
åòñÿ ñèìâîëèêîé ñòðàíû, êîòîðîé ëèøü íåäàâíî ñìîãëà
âíîâü îáðåñòè ñâîþ íåçàâèñèìîñòü»82.

Èíòåðåñíî,÷òî îòêàç îò ïîäàâëåíèÿ â ýòîì äåëå ïðè-
âîäèò ê âîçíèêíîâåíèþ íåëèáåðàëüíîãî àðãóìåíòà. Àëü-
òåðíàòèâîé ëèáåðàëèçìó, îäíàêî, ÿâëÿåòñÿ íå àâòîðèòà-
ðèçì,à ãëàâíûì îáðàçîì êîììóíèòàðèçì.

Ïëþðàëèçì - ýòî òîëüêî îäèí èç îñíîâíûõ êðèòåðè-
åâ äåìîêðàòèè. Äåìîêðàòè÷åñêèå ãîñóäàðñòâà õàðàê-
òåðèçóþòñÿ íàëè÷èåì èíñòèòóòîâ è ñèìâîëîâ, ïðåäñ-
òàâëÿþùèõ åäèíñòâî ñòðàíû; îíè ìîãóò ñòàòü îáúåê-
òîì êðèòèêè,íî â îïðåäåëåííûõ îòíîøåíèÿõ83 îíè ñòî-
ÿò âûøå ïëþðàëèçìà ìíåíèé, êîòîðûé äîëæåí çàùè-
ùàòüñÿ â ñîîòâåòñòâèè ñ Êîíñòèòóöèåé84.
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íîçíà÷íî óñèëèâàåòñÿ,åñëè ëþäè ìîãóò áåçíàêàçàííî
íà ãëàçàõ ó âñåõ äàâàòü âûõîä ñâîåé íåíàâèñòè,âðàæ-
äåáíîñòè è ïðåçðåíèþ ê îïðåäåëåííûì ãðóïïàì78.
Äëÿ ñòîðîííèêîâ ïîñëåäîâàòåëüíîé ñóäåáíîé ïîçè-

öèè,ïîääåðæèâàþùåé òåðïèìîå îòíîøåíèå ê áîëüøîìó
êîëè÷åñòâó ìíåíèé, âêëþ÷àÿ âûñêàçûâàíèÿ, êîòîðûå ìî-
ãóò øîêèðîâàòü èëè îñêîðáèòü äðóãèõ ëþäåé, ïðàêòèêà
âåíãåðñêîãî Êîíñòèòóöèîííîãî Ñóäà áóäåò îáíàäåæèâà-
þùåé79.

III. 4. Ñîîáùåñòâî
Ìàëî îñíîâàíèé äóìàòü,÷òî â âåíãåðñêîé êîíñòèòóöè-

îííîé ñèñòåìå áîëüøîå âíèìàíèå óäåëÿëîñü áû îñîáûì
ïðàâàì èëè öåííîñòÿì ñîîáùåñòâ. Ïî-âèäèìîìó, Êîíñ-
òèòóöèÿ,åå òîëêîâàíèÿ ñóäàìè è íàó÷íîå ñîîáùåñòâî íà-
õîäÿòñÿ ïîä âëèÿíèåì ãëóáîêî óêîðåíèâøåãîñÿ ïðèîðè-
òåòà ëè÷íûõ ïðàâ ïî îòíîøåíèþ ê îñòàëüíûì ïðàâàì.

Íåêàÿ îáåñïîêîåííîñòü ïî ïîâîäó ñîîáùåñòâ îçâó÷å-
íà â êîíòåêñòå íàöèîíàëüíûõ ìåíüøèíñòâ. Ñòàòüÿ 68
Êîíñòèòóöèè ïðåäóñìàòðèâàåò,÷òî «æèâóùèå â Âåíãåðñ-
êîé Ðåñïóáëèêå íàöèîíàëüíûå è ýòíè÷åñêèå ìåíüøèí-
ñòâà åñòü ó÷àñòíèêè íàðîäíîé âëàñòè: îíè ïðåäñòàâëÿþò
ñîáîé ãîñóäàðñòâîîáðàçóþùèå ôàêòîðû». Â ñòàòüå 68
÷åòêî îïðåäåëåíî, ÷òî êîíñòèòóöèîííîé îáÿçàííîñòüþ
ãîñóäàðñòâà ÿâëÿåòñÿ «çàùèòà íàöèîíàëüíûõ è ýòíè-
÷åñêèõ ìåíüøèíñòâ è îáåñïå÷åíèå èõ êîëëåêòèâíîãî
ó÷àñòèÿ â îáùåñòâåííîé æèçíè, ñîõðàíåíèÿ è ðàçâèòèÿ
èõ êóëüòóðû, èñïîëüçîâàíèÿ èõ ðîäíîãî ÿçûêà, ïðåïîäà-
âàíèÿ íà ðîäíîì ÿçûêå è èñïîëüçîâàíèå íàçâàíèé íà
ñâîåì ÿçûêå» è «îáåñïå÷åíèå ïðåäñòàâèòåëüñòâà íàöèî-
íàëüíûõ è ýòíè÷åñêèõ ìåíüøèíñòâ,ïðîæèâàþùèõ íà òåð-
ðèòîðèè ñòðàíû». Ñàìûì âàæíûì ðåøåíèåì Êîíñòèòóöè-
îííîãî Ñóäà â îòíîøåíèè ïðàâ íàöèîíàëüíûõ ìåíü-
øèíñòâ áûëî ïîñòàíîâëåíèå 1992 ãîäà î òîì,÷òî ïàðëà-
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78 Ïåðåðàáîòàííûé ïåðåâîä íà îñíîâå Øîëüì & Áðóííåð, ñì. âûøå ñíîñêà 6,
ñòð. 236-237.

79 Îäíàêî ïîñëåäîâàòåëüíîñòü â êîíñòèòóöèîííîì ïðàâå èìååò ñâîþ öåíó. Â
Âåíãðèè ýòó öåíà ïëàòèò ïîëèòè÷åñêàÿ ýëèòà, êîòîðàÿ áåçóñïåøíî ïûòàåòñÿ
ââåñòè çàêîíîäàòåëüíûå ìåðû ñ öåëüþ îãðàíè÷åíèÿ âûñêàçûâàíèé,ðàçæèãà-
þùèõ íåíàâèñòü.

80 Ðåøåíèå 35/1992. (VI. 10.) ÀÂ. Êîíñòèòóöèîííûé Ñóä âíîâü ïîä÷åðêíóë ýòî â
Ðåøåíèè 24/1994 (V. 6.) ÀÂ. 

81 Â ìàå 2006ã. Êîíñòèòóöèîííûé Ñóä âîñïðåïÿòñòâîâàë èíèöèàòèâå ïðîâåäå-
íèÿ ðåôåðåíäóìà ñ öåëüþ ââåäåíèÿ íåêîé ôîðìû ïàðëàìåíòñêîãî ïðåäñòà-
âèòåëüñòâà äëÿ íàöèîíàëüíûõ ìåíüøèíñòâ, ò.ê. ýòî íàðóøàëî êîíñòèòóöèîí-
íûé çàïðåò íà ïðîâåäåíèå ðåôåðåíäóìîâ,êîòîðûå ïðèâîäèëè ê êîíñòèòóöè-
îííîé ïîïðàâêå. Ñì. Ðåøåíèå 327/Í/2006 ÀÂ.

82 Ðåøåíèå 13/2000(V. 12.) ÀÂ.
83 Ñëåäóåò îòìåòèòü,÷òî ýòè «îòíîøåíèÿ» íå óòî÷íÿþòñÿ.
84 Ðåøåíèå 13/2000,ñì. âûøå,ñíîñêà 82,Ðàçäåë IV.4.



íûé Ñóä ïîñòàíîâèë,÷òî îòñóòñòâèå ñðîêîâ äëÿ èñïðàâëå-
íèÿ îøèáêè, äîïóùåííîé âóçîì, íàðóøàåò òðåáîâàíèå
ïðàâîâîé îïðåäåëåííîñòè, ïîñêîëüêó ñîçäàåò íåîïðåäå-
ëåííîñòü â ïðàâîîòíîøåíèÿõ ìåæäó ñòóäåíòîì è âóçîì86.
Ñëåäîâàòåëüíî, âóçû, íåñìîòðÿ íà òî, ÷òî îíè îáëàäàþò
àâòîíîìèåé è íå ìîãóò áûòü ïðèðàâíåíû ê ãîñóäàðñòâåí-
íûì ó÷ðåæäåíèÿì (õîòÿ è òå,è äðóãèå ôèíàíñèðóþòñÿ èç
ãîñóäàðñòâåííîãî áþäæåòà), ïîä÷èíÿþòñÿ òðåáîâàíèÿì
âåðõîâåíñòâà çàêîíà, êîòîðûå Êîíñòèòóöèÿ íàëàãàåò íà
ãîñóäàðñòâî. Àíàëîãè÷íûì îáðàçîì â äðóãîì äåëå Êîíñ-
òèòóöèîííûé Ñóä ïîñòàíîâèë, ÷òî ïðåîáðàçîâàíèÿ (ðå-
ôîðìû) â ñòðóêòóðå ãîñóäàðñòâåííîãî îáðàçîâàíèÿ ïîïà-
äàþò ïîä êîíöåïöèþ Ñóäà î ïðàâîâîé áåçîïàñíîñòè, è
ïîýòîìó íåîáõîäèìî çàáëàãîâðåìåííî ñîîáùàòü îá èõ
ïðîâåäåíèè. Êîíñòèòóöèîííûé Ñóä ïîñòàíîâèë,÷òî ñòðóê-
òóðíûå ïðåîáðàçîâàíèÿ â ñèñòåìå ïðèåìà â âóçû òðåáó-
þò îïðåäåëåííîãî âðåìåíè äëÿ àäàïòàöèè, è â äàííîì
äåëå Ñóä ñ÷åë,÷òî äâà ãîäà áûëî íåäîñòàòî÷íûì ñðîêîì
äëÿ àäàïòàöèè íàñåëåíèÿ87. Ê òîìó æå Êîíñòèòóöèîííûé
Ñóä ïîñòàíîâèë,÷òî ñòàíäàðòû ðàâåíñòâà äîëæíû ïðèìå-
íÿòüñÿ â êîíòåêñòå ñèñòåìû ïðèåìà â âóçû88.

Â ñîîòâåòñòâèè ñî ñâîèì îáùèì ïîäõîäîì ê ôîðìè-
ðîâàíèþ öåííîñòåé Êîíñòèòóöèîííûé Ñóä Âåíãðèè îïè-
ðàëñÿ íà îñíîâíîå ïðàâî ôîðìèðîâàíèÿ ïðèíöèïà,îòðà-
æàþùåãî öåííîñòü. Ñóä ïîñòàíîâèë, ÷òî íà îñíîâàíèè
ñòàòüè 70/G,ñâîáîäà íàó÷íîé è õóäîæåñòâåííîé æèçíè è
ñâîáîäà îáó÷åíèÿ è ïðåïîäàâàíèÿ ÿâëÿþòñÿ îäíèì èç
àñïåêòîâ ñâîáîäû ñëîâà89. Ïðè ðàññìîòðåíèè ýòîé ñâî-
áîäû Ñóä ïðèøåë ê âûâîäó îá îñîáîé êîíñòèòóöèîííîé
çàùèòå íàó÷íîé àâòîíîìèè. Êðîìå òîãî,Ñóä ïðèâåë èñ-
òîðè÷åñêîå îáîñíîâàíèå â ïîääåðæêó ïðèíöèïà àâòîíî-
ìèè,çàÿâèâ, ÷òî «êàê ïîêàçûâàåò [è]ñòîðèÿ,íàó÷íàÿ ñâî-
áîäà ÿâëÿåòñÿ îñíîâîïîëàãàþùåé ãàðàíòèåé ïðîãðåññà
è îíà òåñíî ñâÿçàíà ñ àâòîíîìèåé ëè÷íîñòè»90.
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III. 5. Îáðàçîâàíèå
Êîíñòèòóöèÿ óñòàíàâëèâàåò ïðàâî ãðàæäàí íà îáó÷å-

íèå è îáðàçîâàíèå. Áîëåå òîãî,â ñîîòâåòñòâèè ñî ñòàòü-
åé 70/F Êîíñòèòóöèè ãîñóäàðñòâî «ïðåòâîðÿåò ýòî ïðàâî
â æèçíü ïóòåì ðàñïðîñòðàíåíèÿ íàðîäíîãî îáðàçîâàíèÿ
è ïðåâðàùåíèÿ åãî âî âñåîáùåå ïóòåì óñòàíîâëåíèÿ
áåñïëàòíîãî è îáÿçàòåëüíîãî îáùåãî øêîëüíîãî îáó÷å-
íèÿ, ñðåäíåãî è âûñøåãî îáðàçîâàíèÿ, äîñòóïíîãî äëÿ
êàæäîãî íà îñíîâå åãî ñïîñîáíîñòåé, à òàêæå ïîñðåä-
ñòâîì îêàçàíèÿ ìàòåðèàëüíîé ïîìîùè îáó÷àþùèìñÿ».

Â òåêñòå Êîíñòèòóöèè ãîâîðèòñÿ î òîì,÷òî ýòî ïåðâî-
î÷åðåäíûå èíñòèòóöèîíàëüíûå îáÿçàòåëüñòâà ãîñóäàð-
ñòâà; ò.å. ãîñóäàðñòâî èìååò ïîçèòèâíóþ îáÿçàííîñòü
îáåñïå÷èòü èíñòèòóöèîíàëüíûå óñëîâèÿ, ïîçâîëÿþùèå
ãðàæäàíàì îñóùåñòâëÿòü ñâîå ïðàâî íà îáðàçîâàíèå è
ïîëó÷àòü ñîîòâåòñòâóþùèå ïîñîáèÿ. Òàêîé ïîäõîä,îïðå-
äåëåííûé ñòàòüåé 70/F è ïðèíÿòûé â êà÷åñòâå êîíñòèòó-
öèîííîé ïîïðàâêè â 1989 ãîäó,íå ñëó÷àåí,ó÷èòûâàÿ,÷òî
îáðàçîâàíèå áûëî îäíîé èç áåñïëàòíûõ ñîöèàëüíûõ óñ-
ëóã ïðè ñîöèàëèñòè÷åñêîì ñòðîå. Ïîýòîìó íå áûëî îñî-
áîé íåîáõîäèìîñòè îïðàâäûâàòü âêëþ÷åíèå òàêèõ ïîñî-
áèé,à âàæíîñòü îáðàçîâàíèÿ íå áûëà îáóñëîâëåíà ÷åëî-
âå÷åñêîé öåëîñòíîñòüþ èëè ïîòðåáíîñòüþ â îñâåäîì-
ëåííîì ãðàæäàíñêîì íàñåëåíèè. Òåì íå ìåíåå, â ñîâî-
êóïíîñòè ñ äðóãèìè êîíñòèòóöèîííûìè ïðàâàìè è ïðèí-
öèïàìè Êîíñòèòóöèîííûé Ñóä ïîñòàíîâèë,÷òî íåêîòîðûå
çàêîíû è ïîëîæåíèÿ îá îáðàçîâàíèè íàðóøàëè ñâîáîäû
ãðàæäàí, è ïîýòîìó ïðåâðàòèë îáÿçàòåëüñòâî ãîñóäàð-
ñòâà ïî îêàçàíèþ óñëóã â êîíêðåòíîå ïðàâî ãðàæäàí íà
îáðàçîâàíèå.

Â îäíîì äåëå Êîíñòèòóöèîííûé Ñóä çàÿâèë,÷òî ïðàâî
íà îáðàçîâàíèå âëå÷åò çà ñîáîé îáÿçàòåëüñòâî ãîñóäàð-
ñòâà ïî îáåñïå÷åíèþ ìàòåðèàëüíûõ óñëîâèé, ïîçâîëÿþ-
ùèõ ãðàæäàíàì ñ ñîîòâåòñòâóþùèìè ñïîñîáíîñòÿìè ïî-
ëó÷àòü âûñøåå îáðàçîâàíèå85. Åùå îäíî êîíñòèòóöèîííîå
ïîñëåäñòâèå ââåäåíèÿ ïðàâà íà îáðàçîâàíèÿ âêëþ÷àåò
ïðîöåññóàëüíûå ãàðàíòèè. Íå òàê äàâíî Êîíñòèòóöèîí-
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85 Ðåøåíèå 1310/D/1990ÀÂ.

86 Ðåøåíèå 27/2005 (VI. 29.) ÀÂ.
87 Ðåøåíèå 28/2005 (VII.14.) ÀÂ.
88 Òàì æå.
89 Ðåøåíèå 41/2005 (X. 27.) ÀÂ.
90 Ññûëàÿñü íà Ðåøåíèå 34/1994 (VI. 24.) ÀÂ,Ðàçäåë 111.1.



ìîóïðàâëåíèÿ. Äðóãèå ëèöà ìîãóò òàêæå âîéòè â ñîñòàâ
ýòèõ îðãàíîâ,íî òîëüêî ïðè óñëîâèè ñîõðàíåíèÿ îñíîâ-
íîé àâòîíîìèè âóçà.

Ñëåäóÿ ñâîåé ïðàêòèêå â îáëàñòè ïðàâ îðãàíîâ ìåñò-
íîãî ñàìîóïðàâëåíèÿ (ãîðîäñêèõ ñîâåòîâ)91,Ñóä íå óñòà-
íîâèë àáñîëþòíîãî ïðàâà íà àâòîíîìèþ äëÿ âûñøèõ
ó÷åáíûõ çàâåäåíèé. Àâòîíîìèÿ âóçîâ ÿâëÿåòñÿ êîíñòèòó-
öèîííîé öåííîñòüþ; íî íå èñêëþ÷àåò ââåäåíèÿ îãðàíè-
÷åíèé â ñîîòâåòñòâèè ñ çàêîíîì. Íàïðèìåð,ìèíèñòð îá-
ðàçîâàíèÿ èìååò ïðàâî ñëåäèòü çà äåÿòåëüíîñòüþ ó÷åá-
íûõ çàâåäåíèé è óñòàíàâëèâàòü ðåêîìåíäàöèè è òðåáî-
âàíèÿ äëÿ óïðàâëåíèÿ èõ ðàáîòîé è ðàñïîðÿæåíèÿ ôè-
íàíñàìè. Ïîìèìî âûäåëÿåìîãî îáúåìà ôèíàíñèðîâà-
íèÿ,íåîáõîäèìîãî äëÿ âåäåíèÿ îñíîâíûõ âèäîâ íàó÷íîé
äåÿòåëüíîñòè,êðèòåðèè îöåíêè ðåçóëüòàòèâíîñòè ðàáîòû
ìîãóò áûòü èñïîëüçîâàíû äëÿ âûÿâëåíèÿ òåõ ó÷åáíûõ çà-
âåäåíèé, êîòîðûì áóäåò ïðåäîñòàâëåíà äîïîëíèòåëüíàÿ
ãîñóäàðñòâåííàÿ ïîìîùü. Ñóä ïîÿñíèë,÷òî ñàìà ïî ñåáå
ïîïûòêà âåäåíèÿ õîçÿéñòâåííîé äåÿòåëüíîñòè âóçà èëè
ïðîâåäåíèÿ îöåíêè íà îñíîâå ðåçóëüòàòîâ åãî äåÿòåëü-
íîñòè íå ïðîòèâîðå÷èò Êîíñòèòóöèè. Íî âíåøíèé îðãàí
íå âïðàâå îñóùåñòâëÿòü ïðàâî âóçà íà ñàìîóïðàâëå-
íèå92. Áîëåå òîãî, îöåíêà ðåçóëüòàòèâíîñòè ðàáîòû íå
ìîæåò ïðîâîäèòüñÿ òîëüêî ëèøü ñ òî÷êè çðåíèÿ ïîëåç-
íîñòè è ýôôåêòèâíîñòè,íà îñíîâå íåïîíÿòíûõ è íåèçâå-
ñòíûõ êðèòåðèåâ,ïîñêîëüêó ýòî òàêæå îçíà÷àëî áû íàðó-
øåíèå àâòîíîìèè âóçà.

III. 6. Ñïðàâåäëèâîñòü è ïðàâîñóäèå
Ñïðàâåäëèâîñòü è ïðàâîñóäèå â êà÷åñòâå êîíñòèòóöè-

îííûõ öåííîñòåé ïðîñëåæèâàþòñÿ â ïðàêòèêå Êîíñòèòó-
öèîííîãî Ñóäà ïî äåëàì î êîíñòèòóöèîííîì çàïðåòå
äèñêðèìèíàöèè. Ñòàòüÿ 70/À Êîíñòèòóöèè ãëàñèò:
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Êîíñòèòóöèîííîå ïðàâî íà íàó÷íóþ ñâîáîäó âëå÷åò çà
ñîáîé îáÿçàííîñòü ãîñóäàðñòâà óâàæàòü è îáåñïå÷èâàòü
ïîëíóþ íåçàâèñèìîñòü íàó÷íîé æèçíè, öåëîñòíîñòè,
íåéòðàëèòåòà è áåñïðèñòðàñòíîñòè íàóêè. Äëÿ íàó÷íîé
ñâîáîäû íóæíî áîëüøå, ÷åì îáåñïå÷åíèå ëè÷íûõ ïðàâ
øêîëüíèêîâ èëè çàùèòà îò âìåøàòåëüñòâà ãîñóäàðñòâà;
Êîíñòèòóöèÿ òàêæå ïðåäóñìàòðèâàåò ïðèíÿòèå ïîçèòèâ-
íûõ äåéñòâèé ñî ñòîðîíû ãîñóäàðñòâà. Òàêèì îáðàçîì,
ãîñóäàðñòâî äîëæíî îáåñïå÷èòü çàêîííûå ðåøåíèÿ äëÿ
ïðåäîñòàâëåíèÿ íàäëåæàùèõ ãàðàíòèé îñóùåñòâëåíèþ
íàó÷íîé äåÿòåëüíîñòè, ñâîáîäíîé îò âíåøíåãî âëèÿíèÿ.
Àâòîíîìèÿ âóçà íå òîëüêî ðàñïðîñòðàíÿåòñÿ íà íàó÷íóþ,
îáðàçîâàòåëüíóþ è èññëåäîâàòåëüñêóþ äåÿòåëüíîñòè,íî
è òðåáóåò,÷òîáû ó÷åáíîå çàâåäåíèå áûëî íåçàâèñèìî â
ñâîåé îðãàíèçàöèè, ôóíêöèîíèðîâàíèè è óïðàâëåíèè.
Ïîýòîìó ó÷åáíîå çàâåäåíèå äîëæíî áûòü â ñîñòîÿíèè
íåçàâèñèìî îïðåäåëÿòü ñâîé áþäæåò è óïðàâëÿòü ñâîè-
ìè ôèíàíñàìè. Ðàñïðåäåëåíèå ãîñóäàðñòâåííîé ïîìî-
ùè â ñôåðå âûñøåãî îáðàçîâàíèÿ äîëæíî îñóùåñ-
òâëÿòüñÿ áåç óùåðáà äëÿ àâòîíîìèè ó÷åáíûõ çàâåäåíèé
è ñ ó÷åòîì íàó÷íûõ òðåáîâàíèé, à íå òîëüêî èñõîäÿ èç
ðûíî÷íûõ ñîîáðàæåíèé. Ñîãëàñíî ïðèíöèïó àâòîíîìèè
òîëüêî çàêîíû ìîãóò îïðåäåëÿòü âîïðîñû, êàñàþùèåñÿ
ñóùåñòâîâàíèÿ ó÷åáíîãî çàâåäåíèÿ. Â ðàìêàõ çàêîíà
âíóòðåííÿÿ æèçíü,îðãàíèçàöèÿ è äåÿòåëüíîñòü ó÷åáíîãî
çàâåäåíèÿ ðåãóëèðóþòñÿ åãî ñîáñòâåííîé èíñòèòóöèî-
íàëüíîé ïîëèòèêîé. È íè îäèí äðóãîé îðãàí èëè îðãàíè-
çàöèÿ íå âïðàâå ïðèíèìàòü ðåøåíèÿ â äàííûõ îáëàñòÿõ,
çà èñêëþ÷åíèåì ïàðëàìåíòà è ñàìîãî âóçà.

Ïî ñëîâàì Êîíñòèòóöèîííîãî Ñóäà,íàó÷íàÿ àâòîíîìèÿ
ïðàêòèêóåòñÿ è ðåàëèçóåòñÿ ÷åðåç ïðàâî ñàìîóïðàâëå-
íèÿ êàæäîãî âóçà,êîòîðîå äîëæíî áûòü îáåñïå÷åíî ãîñó-
äàðñòâîì. Ñëåäîâàòåëüíî, êàæäûé âóç äîëæåí èìåòü
ïðåäñòàâèòåëüíûé óïðàâëÿþùèé ñîâåò. Ñóä çàÿâèë, ÷òî
àâòîíîìèÿ íàõîäèò ñâîå ïðîÿâëåíèå â èíñòèòóòå, ò.å.
óíèâåðñèòåòå. Òî÷íåå,àâòîíîìèÿ íàõîäèò ñâîå ïðîÿâëå-
íèå â ïðåïîäàâàòåëÿõ,íàó÷íûõ ñîòðóäíèêàõ è ñòóäåíòàõ
âóçà. Ïîýòîìó íåîáõîäèìî îáåñïå÷èòü ó÷àñòèå ïåäàãî-
ãîâ,ó÷åíûõ è ñòóäåíòîâ â ïðåäñòàâèòåëüíûõ îðãàíàõ ñà-
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91 Ñì. Ðåøåíèå 1/1993(1. 13.) ÀÂ.
92 Çàêîí 2005 ãîäà î âûñøåì îáðàçîâàíèè ïðåäóñìàòðèâàë ñîçäàíèå äëÿ âóçîâ
ðóêîâîäÿùåãî îðãàíà, ñîñòîÿùåãî â îñíîâíîì èç âíåøíèõ ñïåöèàëèñòîâ, íå
ñâÿçàííûõ ñ âóçîì. Ìèíèñòð îáðàçîâàíèÿ èìåë áû îáøèðíûå ïîëíîìî÷èÿ ïî
íàçíà÷åíèþ ÷ëåíîâ ðóêîâîäÿùåãî îðãàíà. Ýòîò îðãàí áûë áû âïðàâå ïðèíè-
ìàòü íàèáîëåå âàæíûå ðåøåíèÿ, êàñàþùèåñÿ ðàáîòû âóçà. Ñóäÿ ïî ñîñòàâó
÷ëåíîâ ðóêîâîäÿùåãî îðãàíà è ïîðÿäêó èõ íàçíà÷åíèÿ,òàêîé îðãàí íå áûë áû
íàñòîÿùèì îðãàíîì ñàìîóïðàâëåíèÿ âóçà.



ðàâíîì îáðàùåíèè, êîòîðîå ïðèìåíÿëîñü â îòíîøåíèè
îñíîâíûõ ïðàâ è ñâîáîä95. Â ýòîé ñâÿçè Êîíñòèòóöèîííûé
Ñóä ïîä÷åðêíóë, ÷òî êîíñòèòóöèîííûå òðåáîâàíèÿ î ðàâ-
íîì îáðàùåíèè íå ïðèìåíÿþòñÿ ê íåðàâåíñòâó è ðàçëè-
÷èÿì,êîòîðûå íå îõâà÷åíû ñôåðîé ïðèìåíåíèÿ ïðàâà. Ïî
ñëîâàì ñóäåé, ãîñóäàðñòâî âïðàâå è îáÿçàíî ó÷èòûâàòü
ôàêòè÷åñêèå ðàçëè÷èÿ ìåæäó ëþäüìè, ïîìíÿ î òîì, ÷òî
ðàçëè÷èÿ,ïîñÿãàþùèå íà ÷åëîâå÷åñêîå äîñòîèíñòâî,íàðó-
øàþò Êîíñòèòóöèþ. Îäíàêî ìåíåå ñóùåñòâåííûì ðàçëè-
÷èÿì èëè ðàçëè÷èÿì èíîãî ðîäà êîíñòèòóöèîííûé çàïðåò
äèñêðèìèíàöèè íå ãðîçèò96.

Â ñâåòå ðàñøèðåíèÿ ñôåðû ïðèìåíåíèÿ êîíñòèòóöè-
îííîãî òðåáîâàíèÿ î ðàâíîì îáðàùåíèè,Êîíñòèòóöèîí-
íûé Ñóä ïðèñòóïàåò ê ïåðåñìîòðó ïðåäïîëîæèòåëüíî
äèñêðèìèíàöèîííîãî âîçäåéñòâèÿ âñåõ âèäîâ ïðàâîâûõ
íîðì, îò ñëîæíîñòåé íàëîãîâîãî ðåãóëèðîâàíèÿ97 è ðàç-
ëè÷èé â ïðàâîâûõ íîðìàõ, äåéñòâóþùèõ â îòíîøåíèè àä-
âîêàòîâ è íîòàðèóñîâ98 äî ïîäñ÷åòà áàëëîâ ïðè ïðèíÿòèè
ðåøåíèÿ î ïðèåìå àáèòóðèåíòîâ â âóç99. Â ïîñëåäíåì
ñëó÷àå, ñëåäóÿ ëîãèêå Ñóäà â ðàçðåøåíèè äåë î ðàâåí-
ñòâå,ñóäüè ïðèøëè ê òîìó âûâîäó,÷òî â äàííîì êîíòåêñ-
òå ðàâåíñòâî îçíà÷àåò íå òîëüêî ðàâåíñòâî ïåðåä çàêî-
íîì,íî è ðàâíûå âîçìîæíîñòè100.

Êîíñòèòóöèîííûé Ñóä ðàñøèðèë ïåðåäåëû äåéñòâèÿ
êîíñòèòóöèîííîãî òðåáîâàíèÿ î ðàâíîì îáðàùåíèè åùå
â îäíîì îòíîøåíèè, îïðåäåëèâ «ïðî÷èå îñíîâàíèÿ» äëÿ
çàïðåòà äèñêðèìèíàöèè â öåëÿõ ïðèìåíåíèÿ ñòàòüè 70/À.
Â ýòè «ïðî÷èå îñíîâàíèÿ» äëÿ çàïðåòà äèñêðèìèíàöèè
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Âåíãåðñêàÿ Ðåñïóáëèêà ãàðàíòèðóåò âñåì íàõîäÿ-
ùèìñÿ íà åå òåððèòîðèè ëèöàì ïðàâà ÷åëîâåêà è
ãðàæäàíèíà,áåç êàêîãî-ëèáî ðàçëè÷èÿ,à èìåííî ðàñû,
öâåòà êîæè, ïîëà, ÿçûêà, ðåëèãèè, ïîëèòè÷åñêèõ èëè
èíûõ óáåæäåíèé,íàöèîíàëüíîãî èëè ñîöèàëüíîãî ïðî-
èñõîæäåíèÿ, èìóùåñòâåííûõ, ïî ðîæäåíèþ è èíûõ õà-
ðàêòåðèçóþùèõ èõ ïîëîæåíèå ðàçëè÷èé.
Èìåííî èç-çà ýòèõ äåë,ñâÿçàííûõ ñ çàïðåòîì äèñêðè-

ìèíàöèè,áûâøèé Ïðåäñåäàòåëü Ñóäà Øîëüîì çàÿâèë,÷òî
Êîíñòèòóöèîííûé Ñóä ñòðåìèëñÿ íå äîïóñòèòü òîãî,÷òîáû
ñîîáðàæåíèÿ ìàòåðèàëüíîé ñïðàâåäëèâîñòè (êàê ïåðå-
æèòêè êîììóíèñòè÷åñêîé èäåîëîãèè) âçÿëè âåðõ íàä òîë-
êîâàíèåì ðàâåíñòâà è íåäèñêðèìèíàöèè â ñîîòâåòñòâèè ñ
Êîíñòèòóöèåé Âåíãðèè. Ñ öåëüþ ïîäàâëåíèÿ òàêîãî ïîä-
õîäà, ïîñòðîåííîãî íà ìàòåðèàëüíîé ñïðàâåäëèâîñòè,
Êîíñòèòóöèîííûé Ñóä ðàçðàáîòàë ñîáñòâåííóþ ïðàêòèêó,
àêöåíòèðóÿ âíèìàíèå íà ïðîöåññóàëüíîì àñïåêòå çàïðåòà
äèñêðèìèíàöèè, ò.å. ðàâåíñòâå îáðàùåíèÿ93. Â îäíîì èç
ñâîèõ ïåðâûõ ðåøåíèé, ïîääåðæèâàåìûõ ïðåäñåäàòåëåì
Ñóäà, Êîíñòèòóöèîííûé Ñóä ïîä÷åðêíóë,÷òî çàïðåò äèñê-
ðèìèíàöèè íå îçíà÷àåò, ÷òî âñå ðàçëè÷èÿ, äàæå òå, êîòî-
ðûå,â êîíå÷íîì ñ÷åòå,âåäóò ê ðîñòó ñîöèàëüíîé íåñïðà-
âåäëèâîñòè,ÿâëÿþòñÿ íåêîíñòèòóöèîííûìè. Çàïðåò äèñê-
ðèìèíàöèè îçíà÷àåò, ÷òî çàêîí äîëæåí îäèíàêîâî îáðà-
ùàòüñÿ ñî âñåìè (êàê ñ ëþäüìè ñ ðàâíûì äîñòîèíñòâîì),
ò.å. ïðàâî íà ÷åëîâå÷åñêîå äîñòîèíñòâî íå äîëæíî íàðó-
øàòüñÿ,à ðàñïðåäåëåíèå ïðàâ è ïðèâèëåãèé äîëæíî ïðî-
èñõîäèòü â ñîîòâåòñòâèè ñ îöåíêîé,îñíîâàííîé íà îäèíà-
êîâîì óâàæåíèè è ïî÷åòå,â ðàâíîé ñòåïåíè ó÷èòûâàþùåé
òî÷êè çðåíèÿ îòäåëüíûõ ãðàæäàí94.

Àêöåíò íà çàùèòå ÷åëîâå÷åñêîãî äîñòîèíñòâà â êà÷åñò-
âå öåíòðàëüíîãî ýëåìåíòà ïðàêòèêè ïî äåëàì î íåäèñêðè-
ìèíàöèè ïîçâîëèë Êîíñòèòóöèîííîìó Ñóäó ðàñøèðèòü
ïðåäåëû äåéñòâèÿ êîíñòèòóöèîííîãî ïîëîæåíèÿ î íåäèñê-
ðèìèíàöèè è âûéòè çà ðàìêè òåêñòà ñòàòüè 70/À. Â îäíîì
èç ïîñëåäóþùèõ ðåøåíèé Êîíñòèòóöèîííûé Ñóä ðàñïðî-
ñòðàíèë íà âñþ ïðàâîâóþ ñèñòåìó äåéñòâèå òðåáîâàíèÿ î
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93 Øîëüîì,ñì. âûøå,ñíîñêà 3,ñòð. 151.
94 Ðåøåíèå 9/1990(IV. 25.) ÀÂ. ÀÂÍ 1990,46,48.

95 Ðåøåíèå 61/1992 (XI. 20.) ÀÂ.
96 Òàì æå.
97 Ïðàâèëà íàëîãîâîãî ðåãóëèðîâàíèÿ áûëè ïåðåñìîòðåíû Êîíñòèòóöèîííûì
Ñóäîì â Ðåøåíèè 61/1992,òàì æå,â êîòîðîì êîíñòèòóöèîííîå òðåáîâàíèå
î ðàâíîì îáðàùåíèè áûëî âïåðâûå îïðåäåëåíî Ñóäîì.

98 Ðåøåíèå 108/Â/1992 ÀÂ.
99 Ðåøåíèå 28/2005,âûøå ñíîñêà 87. Äåëî âîçíèêëî â ñâÿçè ñ ðåôîðìîé,çàò-
ðàãèâàþùåé ñòðóêòóðó è îöåíêó âûïóñêíûõ ýêçàìåíîâ ñðåäíåé øêîëû,ðå-
çóëüòàòû êîòîðîé çà÷èòûâàþòñÿ ïðè ïðèåìå â âóç. Çàÿâèòåëè æàëîâàëèñü
íà òî, ÷òî òå âûïóñêíèêè, êîòîðûå ñäàâàëè âûïóñêíûå ýêçàìåíû ïî íîâîé
ñèñòåìå, ïðè ïîñòóïëåíèè â âóç èìåëè ïðåèìóùåñòâî íàä àáèòóðèåíòàìè,
ñäàâøèìè âûïóñêíûå ýêçàìåíû â ïðåäûäóùèå ãîäû. Ýòî äåëî íå èìåëî àñ-
ïåêòà ïîçèòèâíîãî äåéñòâèÿ.

100 Òàì æå.



òåêñòå çàùèòû îêðóæàþùåé ñðåäû105, êîíñòèòóöèîííûå
öåííîñòè,ïðèçíàâàåìûå â Êîíñòèòóöèè,ñëóæàò,ïî ìåíü-
øåé ìåðå, îñíîâàíèåì äëÿ îãðàíè÷åíèÿ ïðàâ, è òàêèå
öåííîñòè èäóò äàëüøå ïðîñòîãî çàÿâëåíèÿ î ãîñóäàð-
ñòâåííîé öåëè. Íî â ïîëíîì ñîäåðæàòåëüíîì òåêñòå
Êîíñòèòóöèè öåííîñòè ÷åòêî è ÿñíî çàêðåïëåíû â îñîáûõ
ïðàâàõ: ñïåöèôèêà öåííîñòåé,ïðåæäå âñåãî,âûòåêàåò èç
ïàòåðíàëèñòñêîé ãîñóäàðñòâåííîé êîíöåïöèè ñîöèàëü-
íîãî îáåñïå÷åíèÿ,ñîãëàñíî êîòîðîé ïðàâà äîëæíû îáåñ-
ïå÷èâàòüñÿ ãîñóäàðñòâîì.

C o n s t i t u t i o n a l  v a l u e s  i n  t h e  p r a c t i c e  o f  t h e
C o n s t i t u t i o n a l  L a w  o f  H u n g a r y

R .  W i t z

Professor at Central-European 
University of Budapest

A .  S h a j o

Professor at Central-European 
University of Budapest

Summary

The Constitution of Hungary formally appears to be the
revised version of the former communist version of the
Constitution. But the provisions in force are the results of the
complete revision of the original text which is a compromise
achieved between the reformats and opposition in 1989. The
amendments of the Constitution were published by the for-
mer parliament on 23 October,1989 when the majorityof the
deputies were communists. After the first free elections in
1990the new parliament revised many provisions of the for-
mer constitution and 163 articles were amended. 

The article emphasizes that the Constitutional Court of
Hungary though rarely speaks about the constitutional val-

êîíñòèòóöèîííûå ñóäüè âêëþ÷èëè âîçðàñò101 è ïîëîâóþ
îðèåíòàöèþ102. Â ñâîåé ïðàêòèêå Êîíñòèòóöèîííûé Ñóä
ïîä÷åðêèâàë,÷òî ñòàíäàðò ïåðåñìîòðà,ïðèìåíèìûé ê äå-
ëàì,â êîòîðûõ êëàññèôèêàöèÿ çàòðàãèâàåò êîíñòèòóöèîí-
íûå ïðàâà,îòëè÷àåòñÿ îò òîãî,êîòîðûé èñïîëüçóåòñÿ äëÿ
äåë,ãäå êëàññèôèêàöèÿ ñäåëàíà íà «èíîì îñíîâàíèè». Â
òåõ äåëàõ,ãäå ðàçëè÷èå ïðîâîäèòñÿ â îòíîøåíèè êîíñòè-
òóöèîííûõ ïðàâ,Êîíñòèòóöèîííûé Ñóä èñïîëüçóåò êðèòå-
ðèé íåîáõîäèìîñòè/ñîðàçìåðíîñòè ïðè ïåðåñìîòðå
êîíñòèòóöèîííîñòè ïðåäïîëîæèòåëüíîãî îãðàíè÷åíèÿ.
Îäíàêî â òåõ äåëàõ,ãäå êëàññèôèêàöèÿ ñäåëàíà íà «èíîì
îñíîâàíèè», Ñóä èñïîëüçóåò áîëåå íèçêèé ñòàíäàðò ïå-
ðåñìîòðà, ïûòàÿñü íàéòè îáúåêòèâíîå è ðàçóìíîå îáîñ-
íîâàíèå,è ïðîâåðèòü,íå áûëà ëè êëàññèôèêàöèÿ ñäåëàíà
ïðîèçâîëüíî103. Ñîãëàñíî ðåøåíèþ Êîíñòèòóöèîííîìó
Ñóäó, Êîíñòèòóöèÿ çàïðåùàåò ïðîèçâîëüíî ïðîâîäèòü
ðàçëè÷èÿ ìåæäó ëþäüìè,ïîñêîëüêó â ýòîì ñëó÷àå ðàâåí-
ñòâî äîñòîèíñòâà ëþäåé ÿâíî èãíîðèðóåòñÿ104.

I V .  Ç À Ê Ë Þ × Å Í È Å
Íåñìîòðÿ íà óïîìèíàíèå î «íåâèäèìîé êîíñòèòóöèè»,

î êîòîðîì âåíãåðñêèé Ñóä ñèëüíî ïîæàëåë,Ñóä íå îïè-
ðàåòñÿ íà íåòåêñòîâûå öåííîñòè,îñîáåííî â îòíîøåíèè
íåïðàâîâûõ öåííîñòåé. Ïðàâîâàÿ îïðåäåëåííîñòü êàê
îäíà èç öåííîñòåé ïðàâîâîé ñèñòåìû èìååò îãðîìíîå
çíà÷åíèå äëÿ Ñóäà. Ïîñêîëüêó ïðàâîâàÿ îïðåäåëåí-
íîñòü,âîçìîæíî,íàèáîëåå ÷àñòî ñëóæèò îñíîâàíèåì äëÿ
ïðèçíàíèÿ êîíñòèòóöèîííîñòè èëè íåêîíñòèòóöèîííîñòè.
Îäíàêî ýòî âîâñå íå çíà÷èò,÷òî êîíñòèòóöèîííàÿ ñèñòå-
ìà öåííîñòåé íå ìîæåò áûòü ñ íåêîòîðîé òî÷íîñòüþ
âîñïðîèçâåäåíà íà îñíîâàíèè ðåøåíèé Êîíñòèòóöèîí-
íîãî Ñóäà. Ýòó ñèñòåìó öåííîñòåé ôîðìèðóþò ïîíèìàå-
ìûå â øèðîêîì ñìûñëå (ëèáåðàëüíûå è ñîöèàëüíûå)
ïðàâà ëè÷íîñòè. Â îòäåëüíûõ ñëó÷àÿõ, íàïðèìåð, â êîí-
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101 Ðåøåíèå 857/Â/1994 ÀÂ.
102 Ïîäðîáíåå îá ýòîé ïðîáëåìå ñì. Renata Uitz,Hungary: Mixed prospects for 

the constitutionalization of gay rights, 2 (4) International Journal of Constitutional
Law 705-715 (2004).

103 Íàïðèìåð,Ðåøåíèå 30/1997 (IV. 29.) ÀÂ,35/1994 (VI. 24.) ÀÂ,37/2002 (IX. 4.) ÀÂ.
104 Ðåøåíèå 857/Â/1994 ÀÂ. 105 Ðåøåíèå 28/1994 (V. 20.) ÀÂ.



CASE OF ŠVARC AND KAVNIK v. SLOVENIA
JUDGMENT

STRASBOURG
8 February 2007

This judgment will become final in the circumstances set out in
Article 44 § 2 of the Convention. It may be subject to editorial

revision.

In the case of Švarc and Kavnik v. Slovenia,
The European Court of Human Rights (Third Section), sitting as

a Chamber  composed of:
Mr J. Hedigan, President,
Mr B.M. Zupanèiè,
Mr V. Zagrebelsky,
Mrs A. Gyulumyan,
Mr E. Myjer,
Mrs I. Ziemele,
Mrs I. Berro-Lefèvre, judges,

and Mr V. Berger, Section Registrar,
Having deliberated in private on 18 January 2007,
Delivers the following judgment, which was adopted on that date:

PROCEDURE
1. The case originated in an application (no. 75617/01) against

the Republic of Slovenia lodged with the Court under Article 34 of
the Convention for the Protection of Human Rights and
Fundamental Freedoms (“the Convention”) by two Slovenian
nationals, Mrs Anita Švarc and Mr Ivan Kavnik (“the applicants”),
on 26 July 2000.

2. The applicants were represented by the Verstovšek lawyers,
members of the Slovenian Bar. The Slovenian Government (“the
Government”) were represented by their Agent, Mr L. Bembiè,
State Attorney-General.

ues; consequentlymanydecisions of the Constitutional Court
contain such agreements which the researchers define as
the expression of the valuable preference or valuable
agreement. 

The concise analysis of the role of the constitutional val-
ues in the practice of the Hungarian Constitutional Court
must start from the famous quotation of the Court when the
judges did not permit retroactive applications of the norms
of the criminal law during the communist regime. 

The judges of the Constitutional Court of Hungary speak
about the protection of the constitutional values only when
they define the permitted limitations of the constitutional
rights from the point of the view of the Constitution. The
Court has worked out the standards for the background of
the constitutionally permitted limitations by the constitutional
rights. During its activity the Court recognized public welfare,
public securityand order as constitutional values,the protec-
tion of which can justify the limitation of the main rights. In
many cases the value preferences are followed in such a
context when the Constitutional Court defines the positive
sides of the constitutional rights. This is known in the prac-
tice of the courts of Hungary as “constitutional protection of
the constitutional rights”. The concept of “the institutional
protection of the constitutional right” is based on the defer-
ence between the negative subjective and positive objective
rights. Negative or subjective right provides a person the
right of respective attitude of the state tothe fulfillment of the
freedoms and participation in the political life. Positive or
objective right means requirements presented state tothe by
the person concerning the effective realization of private
freedoms bind by the negative rights. So the positive and
negative rights describe the correlation between the state
and citizens. 

It should be mentioned that the institutional protection of
the constitutional rights is a problematic issue. As shows the
decisions on the issue of abortions institutional protection of
the constitutional rights provides the Constitutional Court
with an exceptional possibility todeal with the considerations
which are contained in the Constitution.
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On 6 January 1993 WA lodged preliminary written submissions
arguing that the case was not within the court’s jurisdiction. They
attached the opinion prepared by Mr Ude to the submissions, which
were included in the file and served on the applicants.

On 25 May 1993 Mr Ude was appointed as a justice at the
Constitutional Court (Ustavno sodišèe).

On 22 February 1994 the Celje Basic Court, Velenje Branch,
held a hearing.

On 18 and 25 February 1994 the applicants lodged preliminary
written submissions contesting Mr Ude’s opinion and WA’s argu-
ments.

On 22 April 1994 a decision dated 22 February 1994, the date
on which the hearing was held, was served on the applicants. The
court decided that the case was not within its jurisdiction, but made
no explicit reference to Mr Ude’s opinion.

8. On 4 May 1994 the applicants lodged an appeal with the
Celje Higher Court (Višje sodišèe v Celju).

On 28 June 1994 the Convention took effect with respect to
Slovenia.

On 23 August 1994, on a request by the Celje Higher Court, the
first-instance court delivered a supplementary decision concerning
the costs of the proceedings.

On 1 September 1994 the applicants appealed against the deci-
sion concerning costs.

On 14 December 1994 the Celje Higher Court dismissed both
applicants’ appeals.

9. On 14 February 1995 the applicants lodged an appeal on
points of law with the Supreme Court (Vrhovno sodišèe) against the
decision of 14 December 1994.

On 27 February 1997 the Supreme Court dismissed the appeal
on points of law against the judgment of 22 February 1994 and
rejected the appeal against the decision of 23 August 1994 as inad-
missible.

10. On 22 May 1997 the applicants lodged a constitutional
appeal with the Constitutional Court (Ustavno sodišèe). In their
appeal, they made no reference to Mr Ude’s opinion.

127

3. The applicants alleged under Article 6 § 1 of the Convention
that they did not have a fair trial by an impartial tribunal because their
constitutional complaint was decided by a panel of judges that
included a judge who had issued an expert opinion in the proceedings
before the first-instance court. They further alleged that the length of
the proceedings to which they were a party before the domestic
courts had been excessive. In substance, they also complained about
the lack of an effective domestic remedy in respect of the excessive
length of the proceedings (Article 13 of the Convention).

4. On 11 October 2005 the Court decided to communicate the
complaints concerning the length of the proceedings and the lack of
remedies in that respect to the Government. Applying Article 29 §
3 of the Convention, it decided to examine the merits of the appli-
cation at the same time as its admissibility.

THE FACTS
I. THE CIRCUMSTANCES OF THE CASE
5. Mrs Anita Švarc was born in 1968 and lives in Vuzenica.

Ivan Kavnik was born in 1956 and lives in Topolšèica.
6. On 30 October 1989 the applicants were injured in a car acci-

dent in Austria. The accident resulted in the premature birth of their
son, who sustained in utero injuries in the accident. The son died in
hospital in Slovenj Gradec (Slovenia) on 28 December 1989. The
perpetrator of the accident had taken out insurance with the insurance
company Wiener Allianz Versicherungs Aktiengesellschaft (“WA”).

7. On 27 October 1992 the applicants instituted civil proceed-
ings against WA in the then Celje Basic Court, Velenje Branch
(Temeljno sodišèe v Celju, Enota v Velenju), seeking damages of
3,237,900 Slovenian tolars for the injuries sustained in the car acci-
dent and the non-pecuniary damage sustained following the death
of their son.

On 4 January 1993 Mr Lojze Ude, a professor at the Faculty of
Law in Ljubljana, delivered an expert opinion in the case at the
request of WA. He stated that the Slovenian courts had no jurisdic-
tion to examine the applicants’ claims. At the time, Mrs Dragica
Wedam-Lukiæ was a work colleague of Mr Ude.
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- expressing a scientific opinion on a legal matter which may be
relevant for the proceedings.”

Section 32
“Immediately after a judge of the Constitutional Court learns of

any reasons for his or her disqualification in accordance with the
preceding section, he or she must cease ... work on the case and
notify the president of the Constitutional Court.”

Section 33
“A request for disqualification may be submitted by the parties

to the proceedings up until the start of a public hearing, if such
hearing is due to be held, or until the beginning of the in camera
session of the Constitutional Court at which the matter is to be
decided. The request must be substantiated.

The judge of the Constitutional Court whose disqualification is
sought shall have the right to comment on the statements in the
request, but may not participate in the decision on his or her dis-
qualification. The Constitutional Court shall decide in camera upon
the disqualification of a judge. If the number of votes for and
against is equal, the president shall have the casting vote.”

Section 50
“Anyone who believes that his or her human rights and basic

freedoms have been infringed by a particular act of a state body,
local body or statutory authority may lodge a constitutional appeal
with the Constitutional Court, subject to compliance with the con-
ditions laid down by this Act. ...”

Section 51
“A constitutional appeal may be lodged only after all legal reme-

dies have been exhausted.
Before all special legal remedies have been exhausted, the

Constitutional Court may exceptionally hear a constitutional appeal
if a violation is probable and the appellant will suffer irreparable
consequences as a result of a particular act.”

Section 54
“A decision on whether to accept a constitutional complaint and

129

On 1 April 1998 Mrs Wedam-Lukiæ was appointed as a justice
at the Constitutional Court.

On 24 March 2000 the Constitutional Court declared the appeal
inadmissible as manifestly ill-founded. Mr Ude was the president
of the three-judge bench which examined the admissibility of the
case and Mrs Wedam-Lukiæ was also a member of that bench. The
applicants learned of the composition of the panel on 20 April 2000,
the date on which the decision was served on them.

II. RELEVANT DOMESTIC LAW
A. The 1991 Constitution
11. The relevant provision of the Constitution of the Republic

of Slovenia (Ustava Republike Slovenije) reads as follows:

Article 23
“Everyone has the right to have any decision regarding his or

her rights, obligations and any charges brought against him or her
made without undue delay by an independent, impartial court con-
stituted by law.

Only a judge appointed pursuant to rules pre-established by law and
in accordance with normal judicial practices shall try such a person.”

B. The Constitutional Court Act 1994
12. The relevant provisions of the Constitutional Court Act

(Zakon o ustavnem sodišèu) read as follows:

Section 31
“In deciding on a particular case, the Constitutional Court may

disqualify a judge of the Constitutional Court by applying, mutatis
mutandis, the applicable reasons for disqualification in court pro-
ceedings.

The following shall not serve as reasons for disqualification
from the proceedings:

- participation in legislative procedures or in adoption of other
general acts (including those issued for exercise of public powers)
that have been challenged prior to election as a judge of the
Constitutional Court,
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THE LAW
I. THE GOVERNMENT’S PRELIMINARY

OBJECTION

14. The Government claimed that the application had been
lodged out of the prescribed six months time-limit. They submitted
that the impugned proceedings had actually ended on 20 March
1997, the date on which the Supreme Court’s decision had been
served on the applicants. In their view, that had been the last ordi-
nary legal remedy available to the applicants. The present applica-
tion was lodged after 20 September 1997, the date on which the
deadline for submitting the application had expired.

15. The Court points out that, in several cases against Slovenia,
the Government have argued that a constitutional appeal to the
Constitutional Court is an effective legal remedy. In the present
case also, the Government argued that the applicants should have
availed themselves of this remedy with regard to their complaints
concerning the excessive length of proceedings (see paragraph 19
below). It further recalls that it has dismissed complaints which
applicants failed to raise in due form and substance in proceedings
before the Constitutional Court. (see, for example, Trièkoviæ v.
Slovenia, no. 39914/98, Commission decision of 27 May 1998). In
addition, the constitutional appeal was considered an ineffective
remedy only in the context of length-of-proceedings complaints
(see Belinger v. Slovenia (dec.), no. 42320/98, 2 October 2001; and
Lukenda v. Slovenia, no. 23032/02, 6 October 2005).

16. The Court does not see any reason to depart from its estab-
lished case-law. In the present case, the applicants lodged a consti-
tutional appeal challenging the constitutionality of the lower courts’
decisions, which was declared inadmissible on 24 March 2000 and
served on the applicants on 20 April 2000. They lodged their
application with the Court on 20 July 2000, which is well within
the prescribed six-month time-limit.

The Court therefore dismisses the Government’s preliminary
objection.
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begin proceedings shall be taken by the Constitutional Court, sit-
ting in a three-judge bench, at an in camera session...”

C. The Civil Procedure Act 1999
13. The relevant provisions of the Civil Procedure Act (Zakon o

pravdnem postopku) read as follows:

Section 70
“A judge or a lay judge shall be prohibited from exercising judi-

cial functions:
(1) if he or she is a party to the civil proceedings, is a represen-

tative or an advocate of a party... or was heard as a witness or an
expert in the same proceedings...

(5) if he or she participated in the same proceedings before a
lower court...

(6) if other circumstances raise doubt about his or her impartial-
ity.”

Section 72
“The parties to the proceedings may also seek the disqualifica-

tion of a judge.
A party must seek the disqualification of a judge or a lay judge

as soon as he or she learns of the reason for disqualification, but no
later than by the end of the hearing in the competent court or, when
no hearing was held, by the time the decision is rendered.

In the disqualification request, the party must state the circum-
stances on which his or her request for disqualification is based.”

Section 74
“As soon as a judge or a lay judge learns of the request for his

or her disqualification, he or she must cease any activity in the pro-
ceedings concerned; if the challenged is lodged under point 6 of
section 70, he or she may continue examination of the case.

If a judge is disqualified in accordance with point 6 of section 70
of this Act, the procedural activities he or she performed after the
request for disqualification was lodged shall have no legal effect. “
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23. The Court further notes that this part of the application is not
manifestly ill-founded within the meaning of Article 35 § 3 of the
Convention. Nor is it inadmissible on any other grounds. It must
therefore be declared admissible.

2. As to the impartiality
24. The Government maintained that the domestic remedies had

not been exhausted. They claimed that the applicants neither referred
in their constitutional appeal to the fact that Mr Ude’s expert opinion
was submitted to the first-instance court, nor did they attach that
opinion to their appeal. Although the composition of the
Constitutional Court had been known to the public, and therefore also
to the applicants, they had never sought Mr Ude’s withdrawal. Their
concern about possible bias on the part of the said justice was raised
for the first time in their application to the Court. Since they had
failed to challenge Mr Ude in accordance with the applicable domes-
tic provisions, this complaint should be declared inadmissible.

Further on in their observations, however, the Government
argued that Mr Ude’s opinion was merely a scientific opinion in the
case. They alleged that, according to section 31 of the
Constitutional Court Act 1994, such an opinion was not a reason for
a judge to step down.

25. The applicants made no reply.
26. The Court recalls that, in accordance with Article 35 of the

Convention, it is not required to decide whether or not the facts
alleged by the applicant disclose any appearance of a violation, unless
all domestic remedies have been exhausted according to the general-
ly recognised rules of international law (see, for example, Trièkoviæ,
cited above). It falls to a Government pleading non-exhaustion to
prove that the remedy in question was available to the applicant in the-
ory and in practice at the material time. Once this burden of proof has
been discharged, it is incumbent on the applicant to establish that the
remedy relied on by the Government was in fact exhausted or was
inadequate and ineffective in the particular circumstances of the case,
or that there existed special circumstances absolving him or her from
the requirement (see Lukenda, cited above, §§ 43 and 44).
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II. ALLEGED VIOLATION OF ARTICLES 6 § 1 AND 13
OF THE CONVENTION

17. The applicants complained that the bench of the
Constitutional Court which decided on the admissibility of their
constitutional appeal was biased because Mr Ude and Mrs Dragica
Wedam-Lukiæ were sitting on it. They further alleged that the pro-
ceedings to which they were a party were excessively long. They
relied on Article 6 § 1 of the Convention, which provides:

“In the determination of his civil rights and obligations ...,
everyone is entitled to a ... hearing within a reasonable time by [an]
... impartial tribunal...”

18. In substance, the applicants further complained that the reme-
dies available in respect of excessive legal proceedings in Slovenia
were ineffective. Article 13 of the Convention reads as follows:

“Everyone whose rights and freedoms as set forth in [the]
Convention are violated shall have an effective remedy before a
national authority notwithstanding that the violation has been com-
mitted by persons acting in an official capacity.”

A. Admissibility
1. As to the length of the proceedings
19. The Government maintained that the domestic remedies

had not been exhausted. They submitted, inter alia, that, under the
Constitutional Court Act 1994, any person may lodge a constitu-
tional complaint alleging a breach of his or her human rights.

20. The applicants contested that argument, claiming that the
remedies available were not effective.

21. The Court notes that the present application is similar to the
cases of Belinger and Lukenda (see Belinger v. Slovenia (dec.),
cited above; and Lukenda v. Slovenia, cited above). In those cases
the Court dismissed the Government’s objection of non-exhaustion
of domestic remedies, finding that the legal remedies at the appli-
cants’ disposal were ineffective.

22. The Court finds that the Government have not submitted any
convincing arguments in the instant case which would require the
Court to distinguish it from its established case-law.
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B. Merits

1. As to the length of the proceedings
(a) Article 6 § 1
29. In determining the relevant period to be taken into consid-

eration, the Court notes that the proceedings in issue began prior to
28 June 1994, the date on which the Convention took effect with
respect to Slovenia. Given its jurisdiction ratione temporis, the
Court can only consider the period which have elapsed since that
date, although it will have regard to the stage reached in the pro-
ceedings in the domestic courts on it (see, for instance, Belinger,
cited above, and Kudta v. Poland [GC], no. 30210/96, § 123,
ECHR 2000-XI). The period to be taken into consideration thus
began on 28 June 1994, the date on which the Convention entered
into force with respect to Slovenia, and ended on 20 April 2000, the
day the Constitutional Court’s decision was served on the appli-
cants. It therefore lasted nearly five years and ten months for three
levels of jurisdiction.

30. The Court reiterates that the reasonableness of the length of
proceedings must be assessed in the light of the circumstances of
the case and with reference to the following criteria: the complexi-
ty of the case, the conduct of the applicant and the relevant author-
ities and what was at stake for the applicant in the dispute (see,
among many other authorities, Frydlender v. France [GC], no.
30979/96, § 43, ECHR 2000-VII).

31. The Court considers that the impugned proceedings were of
importance to the applicants and were of no particular complexity.
No hearings were held during the relevant period, no additional
facts sought, no experts appointed, and no additional evidence
taken. The applicants did not contribute to the length of the pro-
ceedings. The fact that they availed themselves of domestic legal
remedies was not tantamount to a breach of their procedural rights
and did not make the proceedings more intricate. In the present
case, the entire relevant period is imputable to the State.

32. Having examined all the material submitted to it, and hav-
ing regard to its case-law on the subject, the Court considers that in
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Furthermore, the applicant is generally required to raise in sub-
stance and in due form in the domestic proceedings the complaints
addressed to the Court, including the procedural means that might
have prevented a breach of the Convention (see Barberà, Messegué
and Jabardo v. Spain, judgment of 6 December 1988, Series A no.
146, § 59).

27. In the present case, the Court notes that the applicants nei-
ther challenged the impugned judge in their constitutional appeal
nor called the Constitutional Court’s attention to Mr Ude’s prior
role in the proceedings. Even though the applicants did not know
which of the Constitutional Court’s judges would examine the
admissibility of their complaints, they could have sought in their
constitutional appeal that Mr Ude be excluded from reviewing their
appeal, in accordance with the relevant domestic legislation. In this
much, the Court allows the Government’s arguments.

However, the Court observes that the Government have also
submitted that, in application of section 31 § 2 of the Constitutional
Court Act 1994, it would have been futile to seek Mr Ude’s with-
drawal on the ground that he had delivered an opinion in this par-
ticular case when it was pending before the first-instance court. In
the absence of any argument or case-law that would prove the
opposite, the Court accepts this line of reasoning. In such circum-
stances, it is the Court’s opinion that the Government have not
shown that, in the circumstances of this case, seeking Mr Ude’s
withdrawal, was a remedy which the applicants were requested to
exhaust for the purposes of Article 35 § 1 of the Convention.

The Government did not allege that the applicants should have
availed themselves of any other remedies.

Consequently, the objection of non-exhaustion must be rejected.
28. The Court further notes that this part of the application is not

manifestly ill-founded within the meaning of Article 35 § 3 of the
Convention. Nor is it inadmissible on any other grounds. It must
therefore be declared admissible.
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The Government have referred to the Court’s findings in the case
of Delange and Magistrello v. France and claimed that the mere fact
that a judge actively participated in the preliminary proceedings to
which the applicant was a party and had detailed knowledge of the
facts of the case was not sufficient to raise any doubts as to his impar-
tiality when he was presiding over the case later on in the proceed-
ings (see Delage and Magistrello v. France (dec.), no. 40028/98,
ECHR 2002 III). They further emphasised the distinction between
the present case and that of Pescador Valero v. Spain, because Mr
Ude had not been in a close relationship with the applicants’ adver-
sary (see Pescador Valero v. Spain, no. 62435/00, ECHR 2003 VII).

37. According to the Court’s constant case-law, when the impar-
tiality of a tribunal for the purposes of Article 6 § 1 is being deter-
mined, regard must be had to the personal conviction and behaviour
of a particular judge in a given case – the subjective approach – as
well as to whether it afforded sufficient guarantees to exclude any
legitimate doubt in this respect – the objective approach (see
Kyprianou v. Cyprus [GC], no. 73797/01, § 18, ECHR 2005 ...;
Thomann v. Switzerland, judgment of 10 June 1996, Reports of
Judgments and Decisions 1996-III, p. 815, § 30; and Predojeviæ,
Prokopoviæ, Prijoviæ, and Martinoviæ v. Slovenia (dec.), nos.
43445/98, 49740/99, 49747/99, 54217/00, 9 December 2004).

38. Firstly, as to the subjective test, the tribunal must be sub-
jectively free of personal prejudice or bias. In this respect, the per-
sonal impartiality of a judge must be presumed until there is proof
to the contrary (see, among other authorities, Padovani v. Italy,
judgment of 26 February 1993, Series A no. 257-B, p. 20, § 26, and
Morel v. France, no. 34130/96, § 41, ECHR 2000-VI).

In the present case, in the absence of any evidence to the con-
trary, there is no reason to doubt Mr Ude’s personal impartiality.

39. Secondly, under the objective test, it must be determined
whether, quite apart from the judge’s personal conduct, there are
ascertainable facts which may raise doubts as to his impartiality,
since “justice must not only be done; it must also be seen to be
done”. In this respect even appearances may be of a certain impor-
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the instant case the length of the proceedings was excessive and
failed to meet the “reasonable-time” requirement.

There has accordingly been a breach of Article 6 § 1.

(b) Article 13
33. The Court reiterates that Article 13 guarantees an effective

remedy before a national authority for an alleged breach of the
requirement under Article 6 § 1 to hear a case within a reasonable
time (see Kudta, cited above, § 156). It notes that the objections
and arguments put forward by the Government have been rejected
in earlier cases (see Lukenda, cited above) and sees no reason to
reach a different conclusion in the present case.

34. Accordingly, the Court considers that in the present case
there has been a violation of Article 13 on account of the lack of a
remedy under domestic law whereby the applicants could have
obtained a ruling upholding their right to have their case heard
within a reasonable time, as enshrined in Article 6 § 1.

2. As to the impartiality
35. The applicants alleged that the panel of three judges of the

Constitutional Court which declared their constitutional appeal
inadmissible was biased, in that it had been presided over by Mr
Ude and Mrs Wedam-Lukiæ was a member of it.

36. The Government first emphasised the distinction of the two
roles played by Mr Ude in the impugned proceedings. Before the
first-instance court, he delivered a scientific opinion, widely
accepted in legal theory, on the jurisdiction of the Slovenian courts.
As a justice of the Constitutional Court, he was deciding on the
admissibility of the applicants’ complaints under Article 22 of the
Constitution, which guarantees equal protection of rights. The rele-
vant Constitutional Court decision did not concern the merits of the
applicants’ complaints, nor did it refer to Mr Ude’s scientific opin-
ion. In any event, the applicants did not submit the said opinion
with their constitutional appeal, nor did any of the decisions by the
lower courts refer to it. Moreover, Mr Ude’s expert opinion con-
cerned questions that were not the focus of the domestic courts.
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inevitably, suffer from a lack of recollection of a particular instance
of prior involvement (see Puolitaival and Pirttiaho v. Finland, no.
54857/00, § 44, 23 November 2004). However, the Court refers to
its findings with regard to the Government’s preliminary objections
(see paragraph 27 above) and will not expand further on this subject,
because its role in the proceedings at hand is confined to the question
of whether the applicant’s fears about Mr Ude’s and Mrs Wedam-
Lukiæ’s impartiality were legitimate, given the relations between the
two judges and the other party to the proceedings, and whether these
relations cast doubt on the judges’ objective impartiality.

42. To this end, the Court observes that, at WA’s request, Mr Ude
delivered an opinion on whether the Slovenian courts had jurisdic-
tion to examine the applicants’ claims in the impugned proceedings.
This opinion was served on the applicants, who objected to it in their
submissions to the first-instance court, and was included in the case
file. The outcome of the proceedings was in line with Mr Ude’s
opinion, although the court’s decision made no reference to it. When
the applicants received the decision of the Constitutional Court, they
were informed that Mr Ude had been the president of the bench and
that Mrs Wedam-Lukiæ also sat on the bench.

43. As to Mrs Wedam-Lukiæ’s alleged partiality, the Court con-
siders that the applicants’ fear has no legitimate ground. She had
been a colleague of Mr Ude at the Faculty of Law in Ljubljana when
the latter delivered his opinion in the applicants’ case. She was not
directly involved in the impugned proceedings prior to sitting on the
Constitutional Court’s bench, and the applicants’ assertions that she
might have had previous knowledge of the case solely by virtue of
working in close proximity to Mr Ude at the material time is too
vague to procure any objective doubt of her impartiality.

44. On the contrary, Mr Ude did have a detailed knowledge of
the facts of the case and had been retained by the applicant’s adver-
saries in the proceedings before the first-instance court, essentially
as a professional expert. His role as a justice of the Constitutional
Court was, admittedly, quite different, and was limited to determi-
nation of the admissibility of the applicants’ complaints made under
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tance. What is at stake is the confidence which the courts in a demo-
cratic society must inspire in the public (see Morris v. the United
Kingdom, no. 38784/97, § 58, ECHR 2002-I). Accordingly, any
judge in respect of whom there is a legitimate reason to fear a lack
of impartiality must withdraw. This implies that in deciding
whether in a given case there is a legitimate reason to fear that a
particular judge lacks impartiality, the standpoint of the party con-
cerned is important but not decisive. What is decisive is whether
this fear can be held to be objectively justified (see, among many
other authorities, Pescador Valero v. Spain, cited above, § 23).

40. When determining the objective justification of the appli-
cant’s fear, such factors as the judge’s dual role in the proceedings,
the time which elapsed between the two participations, and the
extent to which the judge was involved in the proceedings may be
taken into consideration (see, for example, Walston v. Norway, no.
37372/97, 3 June 2003; Wettstein v. Switzerland, no. 33958/96,
ECHR 2000 XII; and McGonnell v. the United Kingdom, no.
28488/95, ECHR 2000 II).

41. In this regard, the Court notes that the applicants did not
challenge any member of the Constitutional Court at the time they
lodged a constitutional appeal, nor did they attach Mr Ude’s opin-
ion to the said appeal or refer to it therein. The Court acknowledges
that well over four years and four months elapsed between the date
on which Mr Ude delivered the opinion and the date on which the
applicants lodged a constitutional appeal. An additional two years
and ten months passed before the Constitutional Court delivered a
decision on the admissibility of the applicants’ appeal. There is no
indication in the observations made by the parties that Mr Ude was
either reminded of his prior involvement in this particular case or
that his opinion was included in the case file before the
Constitutional Court.

The Court observes, in general, that there is a risk of problems
arising in a system which lacks safeguards to ensure that judges are
reminded of their prior involvement in particular cases, above all
where such matters rely on the judges’ own assessment, which may,
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C. Default interest
52. The Court considers it appropriate that the default interest

should be based on the marginal lending rate of the European
Central Bank, to which should be added three percentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY
1. Declares the application admissible;
2. Holds that there has been a violation of Article 6 § 1 of the

Convention as regards the impartiality of the Constitutional Court;
3. Holds that there has been a violation of Article 6 § 1 of the

Convention in respect of the length of proceedings;
4. Holds that there has been a violation of Article 13 of the

Convention;
5. Holds
(a) that the respondent State is to pay the applicants, within

three months from the date on which the judgment becomes final in
accordance with Article 44 § 2 of the Convention, EUR 1,000
(one thousand euros) each in respect of non-pecuniary damage and
EUR 1,000 (one thousand euros) jointly in respect of costs and
expenses, plus any tax that may be chargeable;

(b) that from the expiry of the above-mentioned three months
until settlement simple interest shall be payable on the above
amounts at a rate equal to the marginal lending rate of the European
Central Bank during the default period plus three percentage points;

6. Dismisses the remainder of the applicants’ claims for just sat-
isfaction.

Done in English, and notified in writing on 8 February 2007,
pursuant to Rule 77 §§ 2 and 3 of the Rules of Court.

Vincent Berger Registrar
John Hedigan  President
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the Constitution. Nonetheless, the Court finds that due to his previ-
ous involvement in the proceedings, the impartiality of the “tri-
bunal” was open to doubt, not only in the eyes of the applicants but
also objectively.

There has accordingly been a violation of Article 6 § 1.

II. APPLICATION OF ARTICLE 41 OF THE 
CONVENTION

45. Article 41 of the Convention provides:
“If the Court finds that there has been a violation of the

Convention or the Protocols thereto, and if the internal law of the
High Contracting Party concerned allows only partial reparation to
be made, the Court shall, if necessary, afford just satisfaction to the
injured party.”

A. Damage
46. Mrs Švarc claimed 43,500 euros (EUR) and Mr Kavnik

EUR 16,000 in respect of the non-pecuniary damage sustained on
account of the unduly long proceedings. They made no claim with
regard to their complaints concerning the partiality of the
Constitutional Court.

47. The Government contested the claim.
48. The Court considers that the applicants must have sustained

non-pecuniary damage. Ruling on an equitable basis, it awards each
of the applicants EUR 1,000 under that head.

B. Costs and expenses
49. The applicants also claimed approximately EUR 2,200 for

the costs and expenses incurred before the Court.
50. The Government argued that the claim was too high.
51. According to the Court’s case-law, an applicant is entitled to

reimbursement of his costs and expenses only in so far as it has
been shown that these have been actually and necessarily incurred
and were reasonable as to quantum. In the present case, regard
being had to the information in its possession and the above crite-
ria, the Court considers it reasonable to award the applicants the
sum of EUR 1,000 for the proceedings before the Court.
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òèå òåõíè÷åñêèõ íîðìàòèâíûõ ïðàâîâûõ àêòîâ,ïîêàçàëî,
÷òî â Ðåñïóáëèêå Áåëàðóñü íå îáåñïå÷åí êîìïëåêñíûé
ïîäõîä ê ïîðÿäêó èõ ïðèíÿòèÿ,îïóáëèêîâàíèÿ è äîâåäå-
íèÿ äî ñâåäåíèÿ ãðàæäàí è þðèäè÷åñêèõ ëèö. Â òî æå
âðåìÿ òàêèå ïðàâîâûå àêòû îáÿçàòåëüíû äëÿ èñïîëíåíèÿ
è â ðÿäå ñëó÷àå âëåêóò þðèäè÷åñêóþ îòâåòñòâåííîñòü,â
òîì ÷èñëå óãîëîâíóþ è àäìèíèñòðàòèâíóþ.
Ñ ó÷åòîì èçëîæåííîãî Êîíñòèòóöèîííûé Ñóä ïðåäëîæèë
îáåñïå÷èòü ãðàæäàíàì âîçìîæíîñòü çàáëàãîâðåìåííîãî
îçíàêîìëåíèÿ ñ ñîäåðæàíèåì ïðèíèìàåìûõ òåõíè÷åñêèõ
íîðìàòèâíûõ ïðàâîâûõ àêòîâ. Àäìèíèñòðàöèè Ïðåçèäåí-
òà Ðåñïóáëèêè Áåëàðóñü è Ñîâåòó Ìèíèñòðîâ Ðåñïóáëè-
êè Áåëàðóñü òàêæå ïðåäëîæåíî íà ïåðèîä äî çàêîíîäà-
òåëüíîãî óðåãóëèðîâàíèÿ ýòîãî âîïðîñà îïðåäåëèòü âðå-
ìåííûé ïîðÿäîê èõ ïîäãîòîâêè, ïðèíÿòèÿ, âñòóïëåíèÿ â
ñèëó è äîâåäåíèÿ äî âñåîáùåãî ñâåäåíèÿ.

Ðåøåíèå
Ê î í ñ ò è ò ó ö è î í í î ã î  Ñ ó ä à  Ð å ñ ï ó á ë è ê è  Á å ë à ð ó ñ ü

28 äåêàáðÿ 2006 ã.,ã. Ìèíñê ¹ Ð-197/2006

Î  ñ î â å ð ø å í ñ ò â î â à í è è  ï î ë î æ å í è é  
Ï ð è ì å ð í î ã î  ó ñ ò à â à  æ è ë è ù í î - ñ ò ð î è ò å ë ü í î ã î

êîîïåðàòèâà

Â ðåøåíèè îò 28 äåêàáðÿ 2006 ã. «Î ñîâåðøåíñòâîâà-
íèè ïîëîæåíèé Ïðèìåðíîãî óñòàâà æèëèùíî-ñòðîèòåëü-
íîãî êîîïåðàòèâà» îòìå÷åíî íåñîâåðøåíñòâî íîðì æè-
ëèùíîãî çàêîíîäàòåëüñòâà, êàñàþùèõñÿ îáðàçîâàíèÿ è
äåÿòåëüíîñòè ÆÑÊ, à òàêæå îñóùåñòâëåíèÿ êîíòðîëÿ çà
äåÿòåëüíîñòüþ ÆÑÊ ìåñòíûìè èñïîëíèòåëüíûìè è ðàñ-
ïîðÿäèòåëüíûìè îðãàíàìè, íàëè÷èå â íåì ïðîòèâîðå÷èé,
÷òî çàòðóäíÿåò åãî ïðèìåíåíèå íà ïðàêòèêå. Ýòî â ðÿäå
ñëó÷àåâ èñêëþ÷àåò âîçìîæíîñòü íàäëåæàùåãî îñóùåñ-
òâëåíèÿ ÆÑÊ ñâîèõ ôóíêöèé è,ñëåäîâàòåëüíî,íå îáåñïå-
÷èâàåò â ïîëíîé ìåðå çàùèòó æèëèùíûõ ïðàâ è çàêîííûõ
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Î á ç î ð  ï ð à ê ò è ê è  Ê î í ñ ò è ò ó ö è î í í î ã î  
Ñ ó ä à  Ð å ñ ï ó á ë è ê è  Á å ë à ð ó ñ ü  ç à  

4 - û é  ê â à ð ò à ë  2 0 0 6  ã î ä à

Ðåøåíèå
Ê î í ñ ò è ò ó ö è î í í î ã î  Ñ ó ä à  Ð å ñ ï ó á ë è ê è  Á å ë à ð ó ñ ü

4 îêòÿáðÿ 2006 ã.,ã. Ìèíñê ¹ Ð-196/2006

Î  ò å õ í è ÷ å ñ ê è õ  í î ð ì à ò è â í û õ  
ï ð à â î â û õ  à ê ò à õ

Êîíñòèòóöèîííûì Ñóäîì Ðåñïóáëèêè Áåëàðóñü â ñâÿ-
çè ñ îáðàùåíèÿìè ïî âîïðîñó íåîáõîäèìîñòè ñâîåâðå-
ìåííîãî è ïîëíîãî äîâåäåíèÿ äî ñâåäåíèÿ ãðàæäàí è
þðèäè÷åñêèõ ëèö òåõíè÷åñêèõ íîðìàòèâíûõ ïðàâîâûõ àê-
òîâ,ïðèíèìàåìûõ (èçäàâàåìûõ) ðåñïóáëèêàíñêèìè ãîñó-
äàðñòâåííûìè îðãàíàìè è äîëæíîñòíûìè ëèöàìè, è î
ñðîêàõ ââåäåíèÿ èõ â äåéñòâèå,íà îñíîâàíèè ñòàòüè 40
è ÷àñòè ïåðâîé ñòàòüè 116 Êîíñòèòóöèè 4 îêòÿáðÿ 2006
ã. áûëî ïðèíÿòî ðåøåíèå “Î òåõíè÷åñêèõ íîðìàòèâíûõ
ïðàâîâûõ àêòàõ”. 

Ïðîâåäåííûé Êîíñòèòóöèîííûì Ñóäîì àíàëèç ñòàòåé
1,7,34,52 è äðóãèõ ñòàòåé Êîíñòèòóöèè ñâèäåòåëüñòâóåò
î òîì,÷òî ïðîâîçãëàøåíèå Ðåñïóáëèêè Áåëàðóñü ïðàâî-
âûì ãîñóäàðñòâîì ïðåäïîëàãàåò îáÿçàííîñòü ãîñóäàð-
ñòâåííûõ îðãàíîâ è äîëæíîñòíûõ ëèö äåéñòâîâàòü íà îñ-
íîâàíèè Êîíñòèòóöèè è ïðèíÿòûõ â ñîîòâåòñòâèè ñ íåé
àêòîâ çàêîíîäàòåëüñòâà, ïóáëèêîâàòü èëè äîâîäèòü äî
âñåîáùåãî ñâåäåíèÿ èíûì ïðåäóñìîòðåííûì çàêîíîì
ñïîñîáîì íîðìàòèâíûå àêòû ãîñóäàðñòâåííûõ îðãàíîâ.
Â öåëÿõ ñîáëþäåíèÿ Êîíñòèòóöèè è çàêîíîâ ãðàæäàíå
äîëæíû èìåòü âîçìîæíîñòü ñâîåâðåìåííî çíàêîìèòüñÿ
ñ ñîäåðæàíèåì ïðèíÿòûõ íîðìàòèâíûõ ïðàâîâûõ àêòîâ.
Èññëåäîâàíèå çàêîíîäàòåëüñòâà, ðåãóëèðóþùåãî ïðèíÿ-
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Î  ê í è ã å  Â .  Ç î ð ü ê è í à  “ Ð î ñ ñ è ÿ  è
Ê î í ñ ò è ò ó ö è ÿ  â  X X I  â å ê å .  

Â ç ã ë ÿ ä  ñ  È ë ü è í ê è ”

Â ñîâðåìåííîé äåéñòâèòåëüíîñòè,êîãäà ïîâñåìåñòíî
äîìèíèðóþò ïîñðåäñòâåííîñòü è èñêàæåíèå öåííîñòåé,
âîèñòèíó ìîæíî ïîçäðàâèòü ïðèâåðæåíöåâ ïðàâîâîé
ìûñëè,è íå òîëüêî èõ,íî è ëþáîãî ïîáîðíèêà àêàäåìè-
÷åñêèõ òðàäèöèé â íàóêå,â ñâÿçè ñ âûõîäîì â ñâåò êíèãè
Ïðåäñåäàòåëÿ Êîíñòèòóöèîííîãî Ñóäà ÐÔ, äîêòîðà þðè-
äè÷åñêèõ íàóê, ïðîôåññîðà, çàñëóæåííîãî þðèñòà ÐÔ 
Â. Çîðüêèíà “Ðîññèÿ è Êîíñòèòóöèÿ â XXI âåêå. Âçãëÿä ñ
Èëüèíêè”.

Êíèãà ÿâëÿåòñÿ êîíöåíòðèðîâàííûì ñî÷åòàíèåì ïëî-
äîòâîðíîãî òðóäîâîãî îïûòà, íàâûêîâ è òåîðåòè÷åñêîé
ãíîñåîëîãèè. Â íåé îáîáùåíû îïóáëèêîâàííûå àâòîðîì
çà ïîñëåäíèå ãîäû ñòàòüè, âûñòóïëåíèÿ, èíòåðâüþ, äîê-
ëàäû. Èññëåäîâàíèå ñîäåðæàíèÿ êíèãè è çàòðîíóòûõ â
íåé òåì óæå äîñòàòî÷íî,÷òîáû ïîíÿòü,÷òî ìû èìååì äå-
ëî ñ ðàáîòîé, âûäåëÿþùåéñÿ îñòðûìè ïîñòàíîâêàìè
âîïðîñîâ, èõ ãëóáèíîé, ñâîåîáðàçèåì è àêòóàëüíîñòüþ,
ãäå ñëîæíåéøèé íàó÷íûé àíàëèç ñî÷åòàåòñÿ ñ îáùåäîñ-
òóïíîñòüþ; ÷àñòüþ îáùåãî ñòàíîâÿòñÿ êëàññè÷åñêàÿ
þðèñïðóäåíöèÿ è ÿðêèå ýìîöèîíàëüíî-÷óâñòâåííûå
òâîð÷åñêèå ïðåäñòàâëåíèÿ àâòîðà. Óìåíèå àâòîðà
ïðåäñòàâëÿòü ñòàðûå è íåðåøåííûå çàäà÷è ïðèäàþò íî-
âûé îòòåíîê è ñèëó èìïåðàòèâà èõ ðåãóëèðîâàíèÿ. 

Íàðÿäó ñî âñåì ýòèì,àâòîð íå òîëüêî íå îòäàëèëñÿ îò
ñâîåé îñíîâíîé öåëè, êîòîðàÿ ïîñâÿùåíà ïîèñêó ïóòåé
ðàçâèòèÿ ðîññèéñêîãî ïðàâà è êîíñòèòóöèîííîãî ïðàâî-
ñóäèÿ, íî èìåííî áëàãîäàðÿ âûáðàííûì èì ñâîåîáðàç-
íûì ïîäõîäàì,íå òîëüêî îí ñàì ïðåïîäíîñèò öåëîñòíûé
è ãëóáîêèé àíàëèòè÷åñêèé ìàòåðèàë,âíèêàåò â ñóòü îñâå-
ùàåìûõ èì ïðîáëåì, âûÿâëÿåò èõ ðåàëüíûå ïðè÷èíû,
âûäâèãàåò ñîáñòâåííûå ïîäõîäû, íàïðàâëåííûå íà èõ
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èíòåðåñîâ ÷ëåíîâ ÆÑÊ,ñîáñòâåííèêîâ æèëûõ ïîìåùåíèé
â äîìàõ ÆÑÊ,à òàêæå ãîñóäàðñòâåííûõ èíòåðåñîâ.

Ïîñêîëüêó ïîëîæåíèÿ Ïðèìåðíîãî óñòàâà ÆÑÊ áûëè
ïðèíÿòû íà îñíîâàíèè Æèëèùíîãî êîäåêñà 1983 ã. è âî
ìíîãîì óñòàðåëè è íå ñîãëàñóþòñÿ ñ äåéñòâóþùèì Æè-
ëèùíîãî êîäåêñà è äðóãèìè íîðìàìè æèëèùíîãî çàêîíî-
äàòåëüñòâà, Êîíñòèòóöèîííûé Ñóä ïðåäëîæèë Ñîâåòó
Ìèíèñòðîâ Ðåñïóáëèêè Áåëàðóñü äî ïðèíÿòèÿ íîâîãî
Æèëèùíîãî êîäåêñà âíåñòè ñîîòâåòñòâóþùèå èçìåíåíèÿ
è äîïîëíåíèÿ â Ïðèìåðíûé óñòàâ æèëèùíî-ñòðîèòåëü-
íîãî êîîïåðàòèâà ñ ó÷åòîì íîðì äåéñòâóþùåãî æèëèù-
íîãî çàêîíîäàòåëüñòâà,Ãðàæäàíñêîãî êîäåêñà Ðåñïóáëè-
êè Áåëàðóñü, Çàêîíà Ðåñïóáëèêè Áåëàðóñü «Î ñîâìåñò-
íîì äîìîâëàäåíèè» è äðóãèõ àêòîâ çàêîíîäàòåëüñòâà, ñ
öåëüþ óñòðàíåíèÿ ïðàâîâûõ ïðåïÿòñòâèé äëÿ íàäëåæà-
ùåãî îñóùåñòâëåíèÿ äåÿòåëüíîñòè ÆÑÊ, â ÷àñòíîñòè,
ïîçâîëÿþùèå ÆÑÊ ïðè íåîáõîäèìîñòè ïðèíèìàòü ðåøå-
íèÿ íå òîëüêî íà îáùåì ñîáðàíèè, íî è äðóãèì ñïîñî-
áîì, íàïðèìåð ïóòåì ó÷åòà ïîñòóïèâøèõ â ïèñüìåííîé
ôîðìå çàÿâëåíèé åãî ÷ëåíîâ, êàê ýòî ïðåäóñìîòðåíî
÷àñòüþ ïÿòîé ñòàòüè 17 Çàêîíà «Î ñîâìåñòíîì äîìîâëà-
äåíèè». 
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ðÿùåå, êðàåóãîëüíûé êàìåíü ïðàâà è ïðàâäû, ýòî ñâîä
ïðàâèë, â ïðåäåëàõ êîòîðûõ âîçìîæíà ïîëèòè÷åñêàÿ
áîðüáà, ãëàâíîå ïðàâîâîå îïèñàíèå ðåàëüíîñòè, áåñ-
ñïîðíàÿ è åäèíñòâåííàÿ â ñâîåì ðîäå ïðàâîâàÿ ãàðàíòèÿ
ñòàáèëüíîñòè ïîëèòè÷åñêîãî è îáùåñòâåííîãî ñòðîÿ.
Ýòî è öåëü,è, âìåñòå ñ òåì,ðåàëüíîñòü,îáÿçàòåëüíîå óñ-
ëîâèå ñóùåñòâîâàíèÿ è ôóíêöèîíèðîâàíèÿ ïðàâîâîãî
ãîñóäàðñòâà, â äåëå îáåñïå÷åíèÿ êîòîðîãî îãðîìíàÿ
ðîëü îòâåäåíà êîíñòèòóöèîííîìó ïðàâîñóäèþ êàê âûñ-
øåé ôîðìå êîíñòèòóöèîííîãî êîíòðîëÿ.

Íå òîëüêî êîíöåïòóàëüíûå âçãëÿäû àâòîðà ïî ñàìûì
àêòóàëüíûì ïðîáëåìàì êîíñòèòóöèîííîãî ïðàâà è êîíñ-
òèòóöèîíàëèçìà, íî è åãî èñêðåííàÿ ãðàæäàíñêàÿ ïîçè-
öèÿ ïî ìíîãèì îñòðûì âîïðîñàì ñîâðåìåííîñòè,ïðåäñ-
òàâëÿþò íå òîëüêî áîëüøóþ íàó÷íóþ öåííîñòü,íî òàêæå
èìåþò ñèñòåìîîáðàçóþùåå çíà÷åíèå äëÿ íîâîãî ïðàâî-
âîãî ìûøëåíèÿ.

Ñ Î Â Å Ò  Ö Å Í Ò Ð À  Ê Î Í Ñ Ò È Ò Ó Ö È Î Í Í Î Ã Î  Ï Ð À Â À
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ïðåîäîëåíèå, íî è ïîíåâîëå çàñòàâëÿåò ñòàòü ó÷àñòíè-
êîì ýòîãî òàêæå è ÷èòàòåëÿ.

Â êíèãó âêëþ÷åíû ñâîåîáðàçíûå è ñìåëûå òåìû. Íåñ-
ìîòðÿ íà òî,÷òî îíè áûëè ñîñòàâëåíû àâòîðîì â ðàçíîå
âðåìÿ è äëÿ ðàçíûõ ìåðîïðèÿòèé,òåì íå ìåíåå â äàííîé
ðàáîòå îíè ïîäîáðàíû òàê, ÷òîáû áûëè îáåñïå÷åíû èõ
ïðåäìåòíàÿ îáùíîñòü,ñèñòåìíàÿ öåëîñòíîñòü è ëîãè÷åñ-
êàÿ âçàèìîñâÿçàííîñòü, ãàðàíòèðîâàíà òåìàòèêî-ñìûñ-
ëîâàÿ ñâÿçü ÷åëîâåêà è ãîñóäàðñòâà,ïðàâà è íðàâñòâåí-
íîñòè,çàêîííîñòè è ïðàâîñîçíàíèÿ,öåëè è äåéñòâèòåëü-
íîñòè,òåîðèè è ïðàêòèêè è,íàêîíåö,ñòàðîãî è íîâîãî.

Ñóùåñòâóþùèå ïðîáëåìû è ïîäíÿòûå â êíèãå ïîñòà-
íîâêè âîïðîñîâ îòíîñèòåëüíî íèõ ïðåäñòàâëÿþò îñîáûé
èíòåðåñ ñ òî÷êè çðåíèÿ òðàíçèòîëîãèè. Íå áóäåò îðèãè-
íàëüíî, åñëè ñêàæåì, ÷òî âñå ãîñóäàðñòâà, íàõîäÿùèåñÿ
íà ïåðåõîäíîì ýòàïå,ñîïðèêàñàþòñÿ ïî÷òè ñ îäèíàêîâû-
ìè çàäà÷àìè, â äåëå ïðåîäîëåíèÿ êîòîðûõ èñêëþ÷èòåëü-
íóþ ðîëü è çíà÷åíèå ïðåîáðåòàåò Êîíñòèòóöèÿ êàê ïðà-
âîâàÿ ãàðàíòèÿ ñòàáèëüíîñòè ïîëèòè÷åñêîãî è îá-
ùåñòâåííîãî ïîðÿäêà îáùíîñòè,à êîíñòèòóöèîííîå ïðà-
âîñóäèå - êàê ãëàâíàÿ ãàðàíòèÿ îáåñïå÷åíèÿ óñòîé÷èâîñ-
òè Êîíñòèòóöèè è åå âåðõîâåíñòâà. Ýòî óæå àêñèîìà,íî
äàæå ýòà àêñèîìà ïðèîáðåòàåò äðóãîå çíà÷åíèå è íîâûé
îòòåíîê â äàííîé ðàáîòå.

Íå ñåêðåò, ÷òî ïðèñóùàÿ ïåðåõîäíîìó ïåðèîäó êðè-
çèñíàÿ ñèòóàöèÿ ñîçäàåò íå òîëüêî îáùåñòâåííûå
ñòðåññû, òðåáóþùèå ñïåöèàëüíûõ ñïîñîáîâ ïðåîäîëå-
íèÿ,íî è äèêòóåò ñâîåîáðàçíûé ïîäõîä ê ñîõðàíåíèþ äè-
íàìè÷åñêîãî ðàâíîâåñèÿ îáùåñòâà è îáåñïå÷åíèþ âåð-
õîâåíñòâà Êîíñòèòóöèè. Â òàêèõ óñëîâèÿõ êîíñòèòóöèîí-
íûé êîíòðîëü êàê âàæíåéøàÿ ñîñòàâëÿþùàÿ èììóííîé
ñèñòåìû îáùåñòâà äîëæåí ñôîðìèðîâàòüñÿ è äåéñòâî-
âàòü,ó÷èòûâàÿ ïðèñóùèå ýòîé ñèòóàöèè îñîáåííîñòè. È â
ýòîì ïëàíå äàííàÿ ðàáîòà ñóùåñòâåííî îòëè÷àåòñÿ îò
ñåáåïîäîáíûõ, áàçèðóþùèõñÿ íà ãëóáîêèõ è ðàçíîñòî-
ðîííèõ àíàëèçàõ,îöåíêàìè ðåàëüíîñòè è ïðîãíîçàìè áó-
äóùåãî. 

Ó àâòîðà Êîíñòèòóöèÿ – ýòî Ñëîâî â åãî èçíà÷àëüíîì
Áèáëåéñêîì ïîíèìàíèè, ò.å. Ñëîâî äåéñòâóþùåå è òâî-
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