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Ã. Арó тю нян 

Док тор юри ди чес ких на ук, 
про фес сор

Конституционная экономика или 
антиконституционность (коррупционность) 

экономики?

В êон це прош ло ãо сто ле тия в на óч нóю ли те ра тó рó бы ло
вве де но по ня тие "êонсти тó ци он ная эêо но ми êа"1. Оно бы ло
пред ло же но аме ри êа нс êим эêо но мис том Ри чар дом Маê Êин -
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1 См., в част нос ти, McKenzie, Richard B., ed., Constitutional
Economics: Containing the Econoic Powers of Government.
Lexington Books, 1984; The Sveriges Riksbank Prize in Economic
Sciences in Memory of Alfred Nobel 1986 James M. Buchanan Jr.;
Ludwig Van den Hauwe, "Constitutional Economics II", The Elgar
Companion to Law and Economics, 2005; Jeremy Cooper, Poverty
and Constitutional Justice, in "Philosophy of Law: Classic and
Contemporary Readings", edited by Larry May and Jeff Brown, Wiley-
Blackwell, UK, 2010; Ãад жи ев Ã.А. Эти чес êие ос но вы фи ло со фс -
êо-пра во вой êа те ãо рии "об щее бла ãо" в êон те êс те êонс ти тó ци он -
ной эêо но ми êи, а таê же - Ма за ев В.Д. Ме тод êонс ти тó ци он но ãо
пра ва и êонс ти тó ци он ная эêо но ми êа. См. в сбор ни êе - Фи ло со -
фия пра ва в на ча ле XXI сто ле тия че рез приз мó êонс ти тó ци о на -
лиз ма и êонс ти тó ци он ной эêо но ми êи /Сост. П. Д. Ба рен бойм и А.
В. За ха ров/. - М.: Лет ний сад, 2010. ISBN 978-5-98856-4;  Ба рен -
бойм П.Д., Ãад жи ев Ã.А., Ла фи тс кий В. И. Êонс ти тó ци он ная эêо -
но ми êа: проб ле мы те о рии и праê ти êи// Жóр нал за рó беж но ãо за -
êо но да тель ства и срав ни тель но ãо пра во ве де ния. 2005. № 2.;
Мау В. А. Êонс ти тó ци он ная эêо но ми êа и ис то рия// За êо но да -
тель ство и эêо но ми êа. 2003. № 12;  Ба рен бойм П.Д. Фи ло со фия
пра ва и êонс ти тó ци он ная эêо но ми êа. Очер êи êонс ти тó ци он ной
эêо но ми êи. 23 оê тяб ря 2009 ã./ Отв.ред. Г.А. Гад жи ев. - М., 2009.
- С. 254.; Ã.А. Ãад жи ев, П.Д. Ба рен бойм, В.И. Ла фи тс кий, В.А.
Мау, А.В. За ха ров, В.Д. Ма за ев, Д.В. Крав чен ко, Т.М. Сы ру ни на,
Êонс ти тó ци он ная эêо но ми êа /От ве т ствен ный ре даê тор Г.А. Гад -
жи ев. - М.: Ê65 Юс ти цин форм, 2010. - 256 с. - ISBN 978-5-7205-
1067-1.



зи в  1982 ãо дó в êа че ст ве наз ва ния êон фе рен ции в Ва ши нã то -
не, пос вя щен ной воп ро сó вли я ния эêо но ми чес êих проб лем
на раз ви тие и сос то я ние êонс ти тó ци он ной стрóê тó ры ãо сó да р-
 ства и об ще ст ва. Мно ãие óче ные приз на ют таê же, что идею
êонс ти тó ци он ной эêо но ми êи сó ще ст вен но раз вил дрó ãой
аме ри êа нс êий эêо но мист - Джеймс Маê ãилл Бь ю êе нен
(James McGill Buchanan Jr.), по лó чив ший в 1986  ãо дó Но бе ле в-
с êóю пре мию по эêо но ми êе "За ис сле до ва ние до ãо вор ных и
êонс ти тó ци он ных ос нов те о рии при ня тия эêо но ми чес êих и
по ли ти чес êих ре ше ний". Еãо êон цеп ция ос но вы ва лась на не -
об хо ди мос ти ис сле до ва ния êонс ти тó ци он ных пра вил и оã ра -
ни че ний, êо то рые долж ны óчи ты вать ся по ли ти êа ми при при -
ня тии ре ше ний2. 

Оп ре де ле ние "êонс ти тó ци он ной эêо но ми êи" преж де все -
ãо предс тав ля ет ся êаê от расль эêо но ми êи или êаê ме жот рас -
ле вая дис цип ли на, êо то рая изó ча ет за êо но мер нос ти и пра ви -
ла êонс ти тó ци он но ãо óре ãó ли ро ва ния эêо но ми чес êих от но -
ше ний с óче том осо бен нос тей по ли ти чес êой сис те мы и ха -
раê те ра при ня тия по ли ти чес êих и нор ма тив но-пра во вых ре -
ше ний  по эêо но ми чес êо мó раз ви тию3.

Про фес сор Гад жи ев Г.А. счи та ет, что "êонс ти тó ци он ная
эêо но ми êа предс тав ля ет со бой ме жот рас ле вые зна ния о
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том, в êа êой ме ре êонс ти тó ци он ные нор мы и прин ци пы вли я -
ют на при ня тие по ли ти чес êи ми ор ãа на ми ãо сó да р ства важ -
ней ших эêо но ми чес êих ре ше ний, об ле êа е мых в фор мó нор -
ма тив ных аê тов"4. 

Объ еê том ис сле до ва ния êонс ти тó ци он ной эêо но ми êи
яв ля ет ся таê же изó че ние вли я ния эêо но ми чес êих от но ше ний
на óс той чи вость êонс ти тó ци он но ãо рав но ве сия в стра не. При
этом пред ме том це ле нап рав лен но ãо ис сле до ва ния ста но -
вят ся сос то я ние реали за ции со ци аль но-эêо но ми чес êих прав
че ло ве êа и ãраж да ни на и по зи тив ная обязан ность ãо сó да р ст-
ва в их обес пе че нии. Та êой под ход ста но вит ся бо лее вост ре -
бо ван ным в свя зи с воз рас та ю щей ролью ãо сó да р ства в эêо -
но ми êе, что от чет ли во про яв ля ет ся в óс ло ви ях êри зис но ãо
óп рав ле ния. 

Предс тав ля ет оп ре де лен ный ин те рес фор мó ли ров êа
В.Д. Ма за е ва,  соã лас но êо торой "êонс ти тó ци он ная эêо но ми -
êа - на óч ное нап рав ле ние, изó ча ю щее прин ци пы оп тималь но -
ãо со че та ния эêо но ми чес êой це ле со об раз нос ти с дос тиã нó -
тым óров нем êонс ти тóци он но ãо раз ви тия. Оно вы ра жа ет ме -
то до ло ãию оцен êи эф феê тив нос ти вза и мос вя зи и вза и мо -
обóс лов лен нос ти эêо но ми чес êих от но ше ний и êонс ти тó ци он -
ных по ло же ний"5.

По доб ная фор мó ли ров êа со дер жит ся и в дрó ãих пóб ли êа -
ци ях: "Êонс ти тó ци он ная эêо но ми êа - это на óч ное нап рав ле -
ние, изó ча ю щее прин ци пы оп ти маль но ãо со че та ния эêо но ми -
чес êой це ле со об раз нос ти с дос тиã нó тым óров нем êонс ти тó -
ци он но ãо раз ви тия, от ра жен ным в нор мах êонс ти тó ци он но ãо
пра ва, реã ла мен ти рó ю щих эêо но ми чес êóю и по ли ти чес êóю
де я тель ность в ãо сó да р стве"6.

9

Аêтóальные проблемы êонститóционноãо  правосóдияÊîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ · 3(65)`14

4 Ãад жи ев Ã.А. Эти чес êие ос но вы фи ло со фс êо-пра во вой êа те ãо -
рии "об щее бла ãо" в êон те êс те êонс титó ци он ной эêо но ми êи//
Фи ло со фия пра ва в на ча ле XXI сто ле тия че рез приз мó êонс ти тó -
ци о на лиз ма и êонс ти тó ци он ной эêо но ми êи /Сост. П. Д. Ба рен -
бойм и А. В. За ха ров/. - М.: Лет ний сад, 2010. - С. 77.

5 Ма за ев В.Д. Ме тод êонс ти тó ци он но ãо пра ва и êонс ти тó ци он ная
эêо но ми êа.  Фи ло со фия пра ва в на ча ле XXI сто ле тия че рез приз -
мó êонс ти тó ци о на лиз ма и êонс ти тó ци он ной эêо но ми êи /Сост. П.
Д. Ба рен бойм и А. В. За ха ров/. - М.: Лет ний сад, 2010. - С. 190.

6  Ã.А. Ãад жи ев, П.Д. Ба рен бойм, В.И. Ла фи тс кий, В.А. Мау, А.В.
За ха ров, В.Д. Ма за ев, Д.В. Крав чен ко, Т.М. Сы ру ни на, êонс ти тó -
ци он ная эêо но ми êа /От ве т ствен ный ре даê тор Г.А. Гад жи ев/. -
М.:  ЮС ТИ ЦИН ФОРМ, 2010. - С. 10.

2 Счи та ет ся са мым важ ным вêла дом Бь ю êе не на в эêо но ми êó раз -
ли че ние им двóх óров ней об ще ст вен но ãо вы бо ра: на чаль но ãо
óров ня, на êо то ром êонс ти тó ция выб ра на, и пост êо нс ти тó ци он -
но ãо óров ня. Пер вое от но сит ся ê óре ãó ли ро ва нию пра вил иã ры, а
вто рое - ê иã ре в пре де лах пра вил. Бь ю êе нен боль ше все ãо об ра -
тил вни ма ние на пер вый óро вень и ини ци иро вал вы пóсê но во ãо
жóр нал под наз ва ни ем "Конс ти ту ци он ная эко но ми ка" /
http://www.econlib.org/library/Enc/bios/Buchanan.html/.
James M. Buchanan, 1990. "The Domain of Constitutional
Economics," Constitutional Political Economy, 1(1), pp. 1-18, adapted
as "Constitutional Political Economy" in C. K. Rowley and F. Schneider,
ed., 2004, The Encyclopedia of Public Choice, v. 2, pp. 60-67.

3 Francisco Cabrillo, Miguel A. Puchades-Navarro, Constitutional
Economics And Public Institutions, /Edited by Francisco Cabrillo,
Department of Applied Economics, Complutense University, Madrid,
Spain and Miguel A. Puchades-Navarro, Department of Applied
Economics, University of Valencia, Spain/, 2013; Richard A. Epstein,
Economics оf Constitutional Law /Edited by Richard A. Epstein,
James Parker Hall Distinguished Service Professor of Law, University
of Chicago, the Peter and Kirsten Bedford Senior Fellow, The Hoover
Institution and Visiting Professor of Law, New York University Law
School, US, 2009.



В.И. Ав дийс êий и С.Г. Пав ли êов при хо дят ê заê лю че нию,
что "...од ной из ãлавных за дач êонс ти тó ци он ной эêо но ми êи
яв ля ет ся ана лиз вза и мо дей ствия эêо но ми êи и ãо сó да р ства,
пра ва и эêо но ми êи, вы ра бот êа óп рав лен чес êих ре ше ний,
нап рав лен ных на обес пе че ние эф феê тив но ãо фóнê ци о ни ро -
ва ния эêо но ми êи в ин те ре сах ãраж дан и ãо сóдарства"7.

С на óч ной точ êи зре ния все предс тав лен ные под хо ды по
расê ры тию сóщ нос ти и пред ме та ис сле до ва ния êонс ти тó ци -
он ной эêо но ми êи яв ля ют ся очень важ ны ми и не об хо ди мы ми
для про ве де ния на óч но обос но ван ной и пра во мер ной эêо но -
ми чес êой по ли ти êи.

Вмес те с этим нам êа жет ся, что для вы яв ле ния ãлó бин -
но ãо аê си о ло ãи чес êо ãо ха раê те ра êонс ти тó ци он ной эêо но ми -
êи не об хо ди мо ис хо дить таê же из це ло ст но-систем но ãо ха -
раê те ра про яв ле ния êонс ти тó ци о на лиз ма в об ще ст ве, вы я -
вить за ко но мернос ти вза и мо дей ствия со ци аль но-эко -
но ми чес ких фак то ров и конс ти ту ци он ной действи тель -
нос ти в стра не. Мы счи та ем не ма ло важ ным вы яв ле ние
имен но вза и мообóс лов лен нос ти эêо но ми чес êих от но ше ний
и êонс ти тó ци он ных по ло же ний не на óров не êонс ти тó ци он ных
ре ше ний, а в ре аль ной жиз ни, вы яв ле ние ха рак те ра конс -
ти ту ци он нос ти са мой эко но ми ки - "... что бы по êа зать ес -
те ст вен ные óс ло вия ес те ст вен ных со бы тий"8. Конс ти ту ци -
он ность  эко но ми чес ких от но ше ний вы яв ля ет ха рак тер
цен но ст но -сис тем ной ори ен та ции эко но ми ки, суть пра -
во вой нап рав лен нос ти эко но ми чес кой по ли ти ки, уро -
вень по ли ти ко-эко но ми чес кой обос но ван нос ти де я -
тель нос ти инс ти ту тов влас ти. А это, в свою оче редь, оз на -
ча ет, что не об хо ди мость на óч но ãо ана ли за за êо но мер нос тей
вза и мо обус лов лен нос ти эко но ми чес ких от но ше ний и
конс ти ту ци о на лиз ма в об ще ст ве выд ви ãа ет ся на пер вый
план.   

По ня тие êонс ти тó ци о на лиз ма таê же яв ля ет ся пред ме том
аê тив ной на óч ной дис êóс сии, и по êа нет еди но ãо по ни ма ния
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дан но ãо фе но ме на9. Нам предс тав ля ет ся, что "конс ти ту и -
ро ва ние" об ще ст вен ных от но ше ний, ус та нов ле ние при
все об щем сог ла сии об ще о бя за тель ных пра вил по ве де -
ния ис хо дят, преж де все го, от сис те мы со ци о куль тур -
ных цен нос тей дан но го об ще ст ва, ду хов но-нрав ствен -
ных на чал по ве де ния со ци у ма и фор ми ру ют со от ве т -
ству ю щий уровень конс ти ту ци он ной куль ту ры. Не за ви -
си мо от вре мен но ãо из ме ре ния куль ту ра каж до го на ро да -
это его осоз нан ное бы тие, ос мыс лен ное при су т ствие во
вре ме ни. Имен но это ос мыс лен ное при сó т ствие на оп ре де -
лен ном уров не раз ви тия при во дит ê êонс ти тó и ро ва нию со -
ци аль но ãо по ве де ния че ло ве êа и влас ти. С óче том имен но
цен но ст но-сис тем ной при ро ды êонс ти тó ци он но ãо пра во ре -
ãó ли ро ва ния про фес со ра Ми шель Ро зен фельд и Анд раш
Шайо под ня ли аê тó аль ность проб ле ма ти êи о вли я нии тран с-
план та ции ли бе раль ных конс ти ту ци он ных норм на рас-
п ро ст ра не ние и óê реп ле ние ли бе раль но ãо êонс ти тó ци о на -
лиз ма10.

Êонс ти тó ци он ная êóль тó ра - не абстра êт ное по ня тие, она
име ет объ еê тив нóю осно вó и про яв ля ет ся  во всех сфе рах
бы тия со ци аль но ãо об ще ст ва, про яв ля ет ся на прочной ос но -
ве вы ра бо тан ных, выст ра дан ных, вы ве рен ных за ве êа дó хов -
ных и ма те ри аль ных цен нос тей и иде а лов не за ви си мо от на -
ли чия пись мен ной êонс ти тó ции и во ли пра ви те лей11. В сов -
ре мен ном ми ре ди а леê ти чес êая связь меж дó ре аль ной об -
ще ст вен ной жизнью и са мой Êонс ти тó ци ей про яв ля ет ся че -
рез приз мó со от ве т ствó ю щих приз на êов êонс ти тó ци о на лиз -
ма в дан ном об ще ст ве. Нам êа жет ся оче вид ным, что на ли чие
Êонс ти тó ции не оп ре де ля ет óро вень и сóть êонс ти тó ци о на -
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9 См., в част нос ти, Ару тю нян Ã. Êонс ти тó ци о на лизм êаê фóн да мен -
таль ный прин цип пра ва в пра во вом ãо сóдарстве // Êонс ти тó ци -
он ное пра во сó дие, 2012, N 1, - С. 5-16; NEW MILLENIUM CONSTI-
TUTIONALISM: PARADIGMS OF REALITY AND CHALLENGES
(Published on the Initiative and with a Foreword of Dr. G.G. HARU-
TYUNYAN), YEREVAN, - 2013.

10 См. Ми шель Ро зен фельд, Анд раш Шайо. Расп ро ст ра не ние ли -
бе раль но ãо êонс ти тó ци о на лиз ма: изó че ние раз ви тия прав на
сво бо дó сло ва в но вых де моê ра ти ях // Срав ни тель ное êонс ти тó -
ци он ное обоз ре ние. 2007. N1. - C. 102.

11 Бо леe под роб но см. Harutyunyan G. Constitutional Culture: The
Lessons оf History and the Challenges of Time. Yerevan, 2009.

7 Ав дийс кий В.И., Пав ли ков С.Ã. О со от но ше нии эêо но ми êи и пра -
ва и тен ден ци ях êонс ти тó ци он но-пра во во ãо ре ãó ли ро ва ния эêо -
но ми чес êих от но ше ний // Го сó да р ство и пра во, 2014, N11. - С. 42. 

8  Им ма ну ил Кант. Êри ти êа чис то ãо ра зó ма. - М.: 2012. - С. 419.
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вре ме ни, уро вень зре лос ти об ще ст вен ных от но ше ний и
их пра во во го ре гу ли ро ва ния. Это, в пер вóю оче редь, иде ал
ци ви ли зо ван ной са мо ре ãó ля ции, ê êо то ро мó долж но стре -
мить ся об ще ст во.

В рам êах при ве ден ной на ми фор мó ли ров êи сов ре мен -
ный конс ти ту ци о на лизм яв ля ет ся на ли чием ус та нов лен -
ных об ще ст вен ным сог ла си ем фун да мен таль ных пра -
вил де мок ра ти чес ко го и пра во во го по ве де ния, их су ще -
ст во ва нием как объ ек тив ной и жи ву щей ре аль нос ти в
об ще ст вен ной жиз ни, в граж да нс ком по ве де нии каж до -
го ин ди ви ду ума, в про цес се осу ще с твле ния го су да р ст-
вен но-власт ных пол но мо чий.

Проб ле ма сво дит ся не толь êо ê при ме не нию Êонс ти тó -
ции, но и ê фор ми ро ва нию той со ци аль ной сис те мы, в êо то -
рой êонс ти тó ци он ная аê си о ло ãия ре а ли зó ет ся êаж дой êлет -
êой этой сис те мы как ус ло вие ее су ще ст во ва ния. Это
един ствен ная и про шед шая ис пы та ние ве êа ми ãа ран тия ре а -
ли за ции êонс ти тó ци он ных óс та но воê и обес пе че ния ста биль -
но ãо раз ви тия ба зо вых эêо но ми чес êих от но ше ний в стра не. В
рам êах пред ме та на ше ãо ис сле до ва ния рав но цен ное сос то я -
ние êонс ти тó ци о на лиз ма, с од ной сто ро ны, обóс лов ле но
óров нем êонс ти тó ци о на ли за ции эêо но ми чес êих от но ше ний, с
дрó ãой сторо ны, воз дей стви ем эêо но ми чес êо ãо фаê то ра на
ре а ли за цию ос но во по ла ãа ю щих êонс титó ци он ных цен нос тей
и прин ци пов. 

С точ êи зре ния êонс ти тó ци о на ли за ции эêо но ми чес êих
от но ше ний счи та ем не обхо ди мым обоз на чить сле дó ю щие
ис ход ные под хо ды, тре бó ю щие êонс ти тó ци он ных ãаран тий:  

1) ос но вой лю бой Êонс ти тó ции яв ля ет ся че ло веê, еãо
дос то и н ство и не пос редствен но действó ю щие пра ва и ос -
нов ные сво бо ды. Сле до ва тель но, в ос но ве эêо но ми чес êих
от но ше ний таê же дол жен быть че ло веê со сво и ми не от чóж да -
е мы ми пра ва ми и право мер ны ми пот реб нос тя ми; 

2) ãо сó да р ство в си лó пра ва долж но нес ти по зи тив нóю
обя зан ность по ãа ран ти рова нию, обес пе че нию и за щи те дос -
то и н ства че ло ве êа, еãо прав и сво бод, взять на се бя со раз -
мер нóю пóб лич но-пра во вóю от ве т ствен ность; 

3) лю бое вме ша тель ство в ос нов ные пра ва и лю бое
действие влас ти долж ны ис ходить из прин ци па со раз мер -

лиз ма в об ще ст ве. Нель зя не соã ла сить ся с мне ни ем П.А. Ба -
рен бой ма, о том, что "при чин ная связь и вза и мо за ви си мость
меж дó осó ще с твлен ны ми и êниж ны ми óто пи чес êи ми иде я ми
яв ля ет ся од ним из важ ней ших воп ро сов в по ни ма нии óто -
пиз ма êаê важ ней ше ãо движе ния êонс ти тó ци он ной и об ще -
ст вен но-по ли ти чес êой мыс ли в те че ние пос лед них трех ты -
ся че ле тий"12.

Од на êо "êонс ти тó ци о на лизм" - это не óто пи чес êое восп -
ри я тие идей о не об ходи мос ти êонс ти тó ци он ной ре ãó ля ции
об ще ст вен ных от но ше ний. "Конс ти ту ци о нализм" - это
про яв ле ние оп ре де лен ной конс ти ту ци он ной куль ту ры,
адеê ват ной ос мыс лен но мó бы тию дан но ãо со ци ó ма, это сис -
тем ное и осоз нан ное на ли чие консти ту ци он ных цен нос -
тей в ре аль ной об ще ст вен ной жиз ни, на чем ба зи рó ет ся
вся пра во вая сис те ма, это фун да мен таль ный прин цип
сов ре мен но го пра ва.

Нор ма тив ные ха раê те рис ти êи дан но ãо прин ци па пред -
по ла ãа ют на ли чие не обхо ди мых и дос та точ ных пра во вых ãа -
ран тий для осоз нан ной ре а ли за ции прав и сво бод во всей
сис те ме пра ва и об ще ст вен ных от но ше ний. В пра во вом ãо сó -
да р стве лю бая нор ма пра ва долж на иметь объ еê тив нóю ос -
но вó и про яв лять ся êаê эле мент êонс ти тó ци он но вза и мо соã -
ла со ван ной сис те мы пра во во ãо и нрав ствен но ãо по ве де ния
че ло ве êа и ãо сó да р ства. 

Са ма сис те ма ба зо вых êа те ãо рий пра ва, па рал лель но с
со ци о êóль тóр ной эво люци ей, при об ре та ет но вый об лиê и ха -
раê тер. В дан ной сис те ме прин ци пи аль ное значе ние при -
об ре та ет по ня тие "конс ти ту ци о на лизм" как об щеп ра во -
вой прин цип ре аль но го со ци аль но го по ве де ния об ще ст -
ва. Это по ня тие не раз рыв но свя за но с êонс ти тó ци о на ли за ци -
ей об ще ст вен ных от но ше ний, в том чис ле эêо но ми чес êих, и
ка че ст вен но но вы ми про яв ле ни я ми конс ти ту ци он ной
куль ту ры. 

По ды то жи вая сêа зан ное, мо жем êонс та ти ро вать, что
конс ти ту ци о на лизм оп реде ля ет суть вза и мо сог ла со -
ван но го по ве де ния со ци у ма в ре аль ной действи тель -
нос ти, ха рак тер его ос мыс лен но го су ще ст во ва ния во
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12 См. Ба рен бойм П.А. 3000 лет доêт ри ны раз де ле ния влас тей. Сóд
Сь ю те ра. - М., 2003. - С. 75. 
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в óс ло ви ях ра ве н ства, с соб лю де ни ем всех тре бо ва ний спра -
вед ли вос ти /ст. 19/;

3) êаж дый име ет пра во на вла де ние, поль зо ва ние, рас -
по ря же ние сво ей собственностью и ее нас ле до ва ние по сво -
е мó óс мот ре нию. Осó ще с твле ние пра ва собствен нос ти не
долж но на но сить вред оê рó жа ю щей сре де, на рó шать пра ва и
за êон ные ин те ре сы иных лиц, об ще ст ва и ãо сó да р ства. Ни êо -
ãо нель зя ли шать собствен нос ти, за исê лю че ни ем пре дóс -
мот рен ных за êо ном слó ча ев в сó деб ном по ряд êе. От чóж де -
ние собствен нос ти для нóжд об ще ст ва и ãо сó да р ства мо жет
быть про из ве де но толь êо в исê лю чи тель ных слó ча ях при на -
ли чии выс ших об ще ст вен ных ин те ре сов в óс та нов лен ном за -
êо ном по ряд êе с пред ва ри тель ной рав но цен ной êом пен са ци -
ей /ст. 31/;

4) ãо сó да р ство за щи ща ет ин те ре сы пот ре би те лей, осó -
ще с твля ет пре дóс мот рен ные за êо ном ме ры по êонт ро лю за
êа че ст вом то ва ров, óс лóã и ра бот /ст. 31.1/;

5) êаж дый име ет пра во на сво бод ный вы бор трó да. Êаж -
дый ра бот ниê име ет пра во на спра вед ли вóю и не ни же óс та -
нов лен но ãо за êо ном ми ни маль но ãо раз ме ра оп ла тó трó да, а
таê же на óс ло вия трó да, от ве ча ю щие тре бо ва ни ям бе зо пас -
нос ти и ãи ãи е ны. Ра бот ни êи в це лях за щи ты сво их эêо но ми -
чес êих, со ци аль ных и трó до вых ин те ре сов име ют пра во на за -
бас тов êó, по ря доê про ве де ния и оã ра ни че ния êо то рой óс та -
нав ли ва ет ся за êо ном. Зап ре ща ет ся при ем на пос то ян нóю ра -
бо тó де тей в воз рас те до 16 лет. По ря доê и óс ло вия их при е -
ма на вре мен нóю ра бо тó óс та нав ли ва ют ся за êо ном. При нó ди -
тель ный трóд зап ре ща ет ся /ст. 32/; 

6) êаж дый име ет пра во на от дых. Маê си маль ное вре мя
трó да, вы ход ные дни и ми нималь ная про дол жи тель ность
еже ãод но оп ла чи ва е мо ãо от пóс êа óс та нав ли ва ют ся за êо ном
/ст. 33/;

7) êаж дый име ет пра во за ни мать ся предп ри ни ма тельс -
êой де я тель ностью, не зап рещен ной за êо ном. Зап ре ща ют ся
зло ó пот реб ле ние мо но поль ным или до ми ни рó ю щим по ло же -
ни ем на рын êе и не доб ро со ве ст ная êон êó рен ция. За êо ном
мо ãóт óс та нав ли вать ся оã ра ни че ния êон êó рен ции, воз мож -
ные ви ды мо но по лии и их до пóс ти мые раз ме ры, ес ли это не -
об хо ди мо для за щи ты ин те ре сов об ще ст ва /ст. 33.1/;

нос ти. Дол жен пол но цен но ãа ран ти ро вать ся прин цип ра-
венства всех пе ред пра во вым за êо ном; 

4) в пра во вом ãо сó да р стве пра во собствен нос ти долж но
быть êонс ти тó ци он но за щи ще но и должны быть ãа ран ти ро ва -
ны сво бо да эêо но ми чес êой де я тель нос ти и сво бод ная эêо но -
мичес êая êон êó рен ция; 

5) ãо сó да р ствен ная власть долж на осó ще с твлять ся на
ос но ве раз де ле ния и ба лан са за êо но да тель ной, ис пол ни -
тель ной и сó деб ной влас тей, ãа ран ти рóя ди на мич ный êонс -
титó ци он ный фóнê ци о наль ный ба ланс, осó ще с твле ние влас -
ти долж но ба зи ро вать ся на чет êой ãар мо ни за ции фóнê ций и
пол но мо чий, а в ос но ве пóб лич ной влас ти дол жен ле жать
исê лю чи тель но прин цип вер хо ве н ства пра ва;  

6) обя зан ность ãо сó да р ства - обес пе чи вать ста биль ность
цен, осó ще с твлять еди нóю ãо сó да р ствен нóю фи нан со во-эêо -
но ми чес êóю, êре дит нóю и на ло ãо вóю по ли ти êó, а таê же ãо сó да р-
 ствен нóю по ли ти êó ре ãи о наль но ãо раз ви тия, осó ще с твлять эф -
феê тив ный êонт роль за ис поль зо ва ни ем бюд жет ных средств и
ãо сó да р ствен ной и мó ни ци паль ной собствен нос ти; 

7) пра во сó дие долж но быть не за ви си мым и бесп ри ст -
ра ст ным; 

8) за êо ны и иные пра во вые аê ты долж ны со от ве т ство вать
прин ци пó пра во вой оп реде лен нос ти, быть проã но зи рó е мы ми,
чет êи ми, не иметь про бе лов и не быть двóсмыс лен ны ми; 

9) в со от ве т ствии с êри те ри я ми пра во во ãо ãо сó да р ства
дол жен ãа ран ти ро вать ся прин цип зап ре та про из во ла и долж -
ны быть бо лее чет êи ми ãра ни цы óс мот ре ния ор ãа нов пóб лич -
ной влас ти. 

Êонс ти тó ция РА, êаê и êонс ти тó ции мно ãих дрó ãих стран,
пре дóс мат ри ва ет, в част нос ти, таê же сле дó ю щие по ло же ния,
име ю щие для эêо но ми чес êих от но ше ний сó ще ст вен ное и не -
пос ре д ствен ное зна че ние: 

1) êаж дый име ет пра во на эф феê тив ные сред ства пра во -
вой за щи ты сво их прав и сво бод в сó деб ных, а таê же иных ãо -
сó да р ствен ных ор ãа нах /ст. 18/;

2) êаж дый для вос ста нов ле ния сво их на рó шен ных прав,
а таê же вы яс не ния обос нован нос ти предъ яв лен но ãо емó об -
ви не ния име ет пра во на пóб лич ное рас смот ре ние сво е ãо де -
ла в ра зóм ные сро êи не за ви си мым и бесп ри ст ра ст ным сó дом
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мо чий ãо сó да р ствен но-власт ных стрóê тóр /óчи ты ва ет ся
61 фаê тор/; 

- óро вень êор рóп ции (68 фаê то ров); 
- ос нов ные пра ва (в том чис ле со ци аль но-эêо но ми чес -

êие, 115 фаê то ров); 
- проз рач ность óп рав ле ния (36 фаê то ров); 
- пра воп ри ме не ние и эф феê тив ность ад ми ни ст ри ро ва -

ния (84 фаê то ра); 
- сос то я ние ãраж да нс êо ãо пра во сó дия (57 фаê то ров); 
- сос то я ние óãо лов но ãо пра во сó дия (97 фаê то ров).
Бо лее чем по по ло ви не óêа зан ных приз на êов сос то я ние

яв ля ет ся не ó дов лет во ритель ным в 47 из 99 ис сле дó е мых
стран. При чем óро вень êор рóп ции очень вы соê в 54 стра нах
(55,7%), óро вень дос тóп нос ти влас тей не ó дов лет во ри те лен в
56 стра нах (57,7%), óро вень óãо лов но ãо пра во сó дия не ó дов -
лет во ри те лен в 53 стра нах (54,6%). В боль ши н стве стран за
пос лед ние ãо ды таê же óã лóб ля ют ся от ри ца тель ные тен ден -
ции ос нов ных па ра мет ров ин деê са вер хо ве н ства пра ва. Дан -
ные ре зóль та ты сви де тель ствó ют о том, что: 

1) эти па ра мет ры вза и мос вя за ны и вза и мо обóс лов ле ны; 
2) име ет мес то сó ще ст вен ный де фи цит êонс ти тó ци о на -

лиз ма, ис êа же ны ос но во по лаãа ю щие êонс ти тó ци он ные цен -
нос ти и прин ци пы; 

3) эêо но ми êа де-фаê то не мо жет счи тать ся êонс ти тó ци -
он ной во всех тех стра нах, ãде, нап ри мер, бо лее 50 про цен тов
от но ше ний êор рóм пи ро ва ны, а пра во сó дие не де еспо соб но.  

По доб ная си ту а ция сви де тель ству ет о на ли чии ан -
ти ко нс ти ту ци он ной или кор руп ци он ной эко но ми ки. 

Вы яв ле ние при чин но-след ствен ных свя зей в соз дав шей -
ся си тó а ции тре бó ет ново ãо под хо да ê мно ãо фаê тор но мó ана -
ли зó.

Для êомп ле êс ной оцен êи óс той чи вос ти и вы яв ле ния фаê -
ти чес êо ãо óров ня  êонсти тó ци он ной сба лан си ро ван нос ти об -
ще ст вен ной сис те мы, по на ше мó мне нию, не об ходи ма сис -
те ма ин ди êа то ров на сле дó ю щих óров нях: 

- ин ди êа то ры пра во вой ох ра ны Êонс ти тó ции, прав и сво -
бод че ло ве êа;

- ин ди êа то ры ре а ли за ции де моê ра ти чес êих цен нос тей в
об ще ст ве;

8) êаж дый для се бя и сво ей семьи име ет пра во на óдов -
лет во ри тель ный óро вень жиз ни, в том чис ле на жилье, а таê -
же на óлóч ше ние óс ло вий жиз ни. Го сó да р ство предпри ни ма -
ет не об хо ди мые ме ры для осó ще с твле ния это ãо пра ва ãраж -
дан /ст. 34/;

9) êаж дый име ет пра во на со ци аль ное обес пе че ние по
ста рос ти, ин ва лид нос ти, болез ни, по слó чаю по те ри êор -
миль ца, без ра бо ти це и в иных пре дóс мот рен ных за êо ном
слó ча ях. Объ ем и фор мы со ци аль но ãо обес пе че ния óс та нав -
ли ва ют ся за êо ном /ст. 37/;

10)ãо сó да р ство обя за но со дей ство вать за ня тос ти и óлóч -
ше нию óс ло вий трó да на селе ния /ст. 48/.

Заê реп ле ние та êих по ло же ний на êонс ти тó ци он ном óров -
не и их ãар мо ни за ция с об щей êонс ти тó ци он ной аê си о ло ãи ей
яв ля ют ся не об хо ди мой пред по сыл êой для êонсти тó ци он ной
эêо но ми êи. Од на êо для вы яв ле ния ре аль но го сос то я ния
конс ти туци он нос ти са мой эко но ми ки тре бу ет ся ди аг -
нос ти ка ре аль но го сос то я ния конс ти ту ци о на лиз ма по
всем ука зан ным па ра мет рам.  Она поз во лит расê рыть не
толь êо вли я ние ре а ли за ции êонс ти тó ци он ных по ло же ний на
ха раê тер эêо но ми чес êих от но ше ний, но и вза и мов ли я ние
эêо но ми чес êих от но ше ний на êонс ти тó ци он нóю действи тель -
ность. 

В дан ной статье мы по пы та ем ся об ра тить ся ê ря дó обоб -
ща ю щих по êа за те лей, êото рых дос та точ но, что бы предс та -
вить ре аль нóю êар ти нó и прий ти ê не êо то рым заê люче ни ям
êа че ст вен но ãо ха раê те ра. 

Óчи ты вая, что осо бен но в стра нах но вой де моê ра тии сло -
жи лась осо бая и в ас пеê те êонс ти тó ци о на лиз ма - êри зис ная
си тó а ция, по пы та ем ся в пер вóю оче редь для вы во дов при -
нять за ос но вó ряд по êа за те лей, по ло жен ных в ос но вó рас че -
та ин деê са вер хо ве н ства пра ва в рам êах Меж дó на род ной
проã рам мы пра во сó дия13. На ми вы де ле ны те стра ны, в êо то -
рых обоб ща ю щие па ра мет ры, оце нен ные на ос но ва нии 535
по êа за те лей, име ют не ó дов лет во ри тель ный óро вень. 

Ис хо дя из за дач нас то я ще ãо ис сле до ва ния вы де лим сле -
дó ю щие ос нов ные па рамет ры: 

- действие сдер жеê и про ти во ве сов в ре а ли за ции пол но -
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- сте пень до ве рия ê из би ра тель ной сис те ме;
- óро вень ста нов ле ния по ли ти чес êих пар тий;
- сво бо да прес сы;
- сво бо да Ин тер не та;
- сво бо да соб ра ний;
- сво бо да объ е ди не ний;
- óро вень ãраж да нс êой аê тив нос ти и ста нов ле ния инс ти -

тó тов ãраж да нс êо ãо об ще ст ва;
- проз рач ность де я тель нос ти инс ти тó тов влас ти;
- óро вень де ес по соб нос ти ãо сó да р ствен ных де моê ра ти -

чес êих инс ти тó тов;
- ре ли ãи оз ные сво бо ды;
- сте пень за щи щен нос ти прав на ци о наль ных мень шинств;
- óро вень плю ра лиз ма;
-  óро вень то ле ра нт нос ти;
- óро вень не ди сê ри ми на ции.
Со ци аль но-эко но ми чес кие ха рак те рис ти ки:
- сво бо да эêо но ми чес êой де я тель нос ти и сво бод ная эêо -

но ми чес êая êон êó рен ция;
- óро вень за щи ты собствен нос ти и предп ри ни ма тельс -

êой де я тель нос ти,
- óро вень без ра бо ти цы;
- óро вень миã ра ции;
- óро вень ста биль нос ти цен (óро вень инф ля ции);
- сред не ãо до вой рост ва ло во ãо внóт рен не ãо про дóê та в

рас че те на дó шó на се ле ния;
- со от но ше ние про жи точ но ãо ми ни мó ма ê ми ни маль ной

за ра бот ной пла те;
- со от но ше ние пен сий ê сред ней за ра бот ной пла те;
- óро вень со ци аль ной за щи щен нос ти óмствен но ãо твор -

чес êо ãо трó да;
- до ля на се ле ния с до хо да ми ни же сто и мос ти ми ни маль -

ной пот ре би тельс êой êорзи ны в рас че те на 100 тыс. на -
се ле ния;

- со от но ше ние ãо до вых до хо дов 10 про цен тов са мых бо -
ãа тых ê ãо до вым до хо дам ос таль ных 90 про цен тов на -
се ле ния;

- со от но ше ние и ди на ми êа ãо до вых до хо дов 10 про цен -

- со ци ально-эêо но ми чес êие ха раê те рис ти êи об ще ст ва.
Для эф феê тив но ãо êонт ро ля за сос то я ни ем êонс ти тó ци о -

на лиз ма в стра не, по наше мó мне нию, не об хо ди мо по оêон -
ча нии êаж до ãо ãо да пос ре д ством ни жеп ре дс тавлен ных ин ди -
êа то ров расê рыть ре аль нóю êар ти нó ре а ли за ции фóн да мен -
таль ных êонс титó ци он ных цен нос тей и прин ци пов в об ще ст -
ве, сде лать это проз рач ным для об ществен нос ти, пред ме том
мно ãо фаê тор но ãо ана ли за и ос но вой проã ра м мно-це ле вой
по лити êи раз ви тия.

Ис поль зóя, ê при ме рó, при ме ня е мóю Аме ри êа нс êой ор -
ãа ни за ци ей Дом сво бо ды ме то ди êó14, для êаж до ãо ин ди êа то -
ра мо жет быть выб ра на 7-бал ль ная оце ноч ная сис те ма, ãде 0
- лóч шее сос то я ние, 7- хóд шее.

Не имея за да чи предс та вить в рам êах нас то я ще ãо ма те -
ри а ла под роб ные ре зóльта ты ана ли за, хо тим лишь от ме тить,
что для ре аль ной оцен êи сос то я ния êонс ти тó циона лиз ма в
стра не и вы яв ле ния вза и мо обóс лов лен нос ти со ци аль но-эêо -
но ми чес êих и иных фаê то ров мож но взять за ос но вó, нап ри -
мер, сле дó ю щóю сис те мó ин ди êа то ров.

Ха рак те рис ти ки пра во во го го су да р ства:
- на ли чие не об хо ди мых и дос та точ ных пред по сы лоê ãа -

ран ти ро ва ния вер хо ве н ства пра ва и дос то и н ства лич -
нос ти;

- ãа ран тии обес пе че ния вер хо ве н ства Êонс ти тó ции;
- ха раê те рис ти êа ре аль но ãо раз де ле ния и сба лан си ро -

ван нос ти влас тей;
- сте пень ре аль ной не за ви си мос ти сó деб ной влас ти;
- сте пень сра ще ния по ли ти чес êих, эêо но ми чес êих и ад -

ми ни ст ра тив ных сил;
- сте пень обес пе че ния ре аль но ãо ра ве н ства всех пе ред

за êо ном;
- óро вень êор рóп ции;
- óро вень те не вой эêо но ми êи;
- óро вень пра во соз на ния на се ле ния;
- êри ми но ãен ная обс та нов êа.
Ха рак те рис ти ки де мок ра ти чес ких раз ви тий:
- óро вень раз ви тия пар ла мен та риз ма;
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ще с твле ния де я тель нос ти, обес пе чи ва ю щей еãо ос нов ной
до ход. В не êо то рых стра нах встре ча ет ся та êая êар ти на,
êоã да в сис те ме сó деб ной влас ти этот по êа за тель сос тав -
ля ет оêо ло 55 про цен тов, в ис пол ни тель ной - 30-35, а в за -
êо но да тель ной - вплоть до 2-3 процен тов. По доб ная êар ти -
на - это лаê мó со вая бó ма ãа, сви де тель ствó ю щая о сис тем -
ных ме тас та зах и опас ных ис êа же ни ях ос но во по ла ãа ю щих
êонс ти тó ци он ных цен нос тей и прин ци пов. Фаê ти чес êи име -
ем де ло не с êонс ти тó ци он ной эêо но ми êой,  а по доб ная
êар ти на сви де тель ствó ет о на ли чии ан ти êо нс ти тó ци он ных,
êор рóп ци он ных  эêоно ми чес êих от но ше ний. В та êой сис те -
ме дос то и н ство че ло ве êа, еãо пра ва и сво бо ды не яв ля ют -
ся оп ре де ля ю щим фаê то ром в об ще ст ве. Во ля влас ти и
власт вó ю щих ста но вят ся нор мой жиз ни. Вза и мо от но ше ния
ра бо чей си лы и ра бо то да те ля при об ре та ют ха раê тер, свой -
ствен ный фе о даль ной сис те ме. Óмест но по это мó по во дó
вспом нить статью 16 Фран цó зс êой деê ла ра ции прав че ло -
ве êа и ãраж да ни на от 26 ав ãóс та 1789 ãо да: "Лю бое об ще ст-
 во, где не обес пе че но га ран ти ро ва ние прав че ло ве ка и
не ут ве рж де но раз де ле ние влас тей, вов се не име ет
Конс ти ту цию".

Не сеê рет таê же, что во мно ãих но вых не за ви си мых ãо сó -
да р ствах пов се ме ст ные про цес сы при ва ти за ции соп ро вож -
да лись мно ãо чис лен ны ми про яв ле ни я ми êор рóп ции, что в
даль ней шем име ло таê же дрó ãие не ãа тив ные восп ро из во дя -
щи е ся пос ле д ствия. Сле до ва тель но, для ха раê те рис ти êи ре -
аль ной êар ти ны êонс ти тó ци он ных ис êа же ний в этих стра нах
важ но рас счи тать со от но ше ние до хо дов по ли ти чес êих ли де -
ров, должност ных лиц за êо но да тель ной, ис пол ни тель ной и
сó деб ной влас тей (вмес те с до хо да ми чле нов их се мей) за
пос лед ние 20 лет ê сред не ãо до во мó рос тó до ход ной час ти ãо -
сóдарствен но ãо бюд же та. Это мо жет слó жить таê же сво е об -
раз ным по êа за те лем оцен êи óров ня те не во ãо сеê то ра. По на -
шим оцен êам, да же в тех стра нах, ãде óро вень те не вой эêо но -
ми êи оце ни ва ет ся в 40-50 про цен тов, óêа зан ное со от но ше -
ние боль ше в 2,5-3 ра за. В ре аль нос ти это сви де тель ствó ет и
о бо лее вы со êом óров не те не во ãо сеê то ра в ре а ли за ции ãо сó -
да р ствен но-власт ных пол но мо чий, и о êор рóм пи ро ван нос ти
сис те мы.

тов са мых бо ãа тых лиц ê бюд жет ным сред ствам, вы де -
лен ным на со ци аль нóю сфе рó стра ны за ãод;

- со от но ше ние и ди на ми êа ãо до вой зарп ла ты долж но ст -
ных лиц за êо но да тель ной, ис пол ни тель ной и сó деб ной
влас ти ê деê ла ри ро ван ным об щим до хо дам за дан ный
ãод;

- со от но ше ние и ди на ми êа деê ла ри ро ван ных ãо до вых
до хо дов ли де ров по ли тичес êих пар тий ê сред ней за ра -
бот ной пла те в стра не;

- ди на ми êа имó ще ст ва выс ших долж но ст ных лиц и по ли -
ти чес êой эли ты стра ны в ãо ды за ня тия ими ãо сó да р -
ствен ных долж нос тей.

Про ве ден ные на ми ис сле до ва ния сви де тель ствó ют, что
сред ний êо эф фи ци ент êонс ти тó ци о на лиз ма в стра нах но вой
де моê ра тии не толь êо очень ни зоê и êар ти на по хо жа на вы -
шеп ри ве ден ный при мер, но таê же в пос лед ние ãо ды име ет
тен ден цию óхóд ше ния. Это сви де тель ствó ет таê же об óã лóб -
ле нии пра во вых, по ли ти чес êих и соци ально-эêо но ми чес êих
êри зис ных яв ле ний и боль шом по тен ци а ле на êоп ле ния
взрыво опас ной êри ти чес êой мас сы от ри ца тель ной со ци аль -
ной энер ãии.

При ве ден ные вы ше не êо то рые по êа за те ли ха раê те ри -
зó ют таê же óро вень оли ãархи за ции влас ти и êор рóм пи ро -
ван нос ти эêо но ми êи. На ши ис сле до ва ния, в част нос ти,
сви де тель ствó ют, что, нап ри мер, êоã да в ãо до вых до хо дах
выс ших долж но ст ных лиц за êо но да тель ной, ис пол ни тель -
ной и сó деб ной влас ти стра ны до ля за ра бот ной пла ты вы ше
80-90 про цен тов, то óã ро за сра ще ния по ли ти чес êо ãо, эêо -
но ми чес êо ãо и ад минист ра тив но ãо по тен ци а ла сни жа ет ся
до ми ни мó ма, име ют ся ре аль ные пред по сыл êи для
действи тель но ãо раз де ле ния влас тей и ре а ли за ции ос но -
во по ла ãа ю щих êонс ти тóци он ных прин ци пов. Важ но то, что
в по доб ных óс ло ви ях ре аль ная мо ти ва ция но си те ля влас ти
- эф феê тив ная ре а ли за ция еãо фóнê ции. Это сви де тель -
ствó ет таê же о здо ро вом со ци аль ном êли ма те и проã рес си -
рó ю щих эêо но ми чес êих от но ше ни ях в об ще ст ве. Од на êо
êоã да пла та, по лó чен ная за осó ще с твле ние фóнê ции но си -
те ля влас ти, ни же 50 про цен тов еãо ãо до вых до хо дов, оче -
вид но, что фóнê ция ста но вит ся ды мо вой за ве сой для осó -

20 21

Аêтóальные проблемы êонститóционноãо  правосóдияÊîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ · 3(65)`14



ся до ог ром ных раз ме ров и они при об ре та ют се бе мас су сто -
рон ни ков, то по лу ча ет ся ди нас тия, близ кая к мо нар хии, и
тог да влас ти те ля ми ста но вят ся лю ди, а не за кон".

Че рез ты ся че ле тия во мно ãих стра нах но вой де моê ра тии
эти про цес сы пов торя ют ся под приê ры ти ем ло зóн ãов óс та -
нов ле ния êонс ти тó ци о на лиз ма и êонс ти тó ци онной эêо но ми -
êи. Од на êо в не êо то рых стра нах вер хов ная власть óже на хо -
дит ся "не в рó êах за êо на", а лю дей. Влас ти до би ва ют ся или
влас ти те ля ми ста но вят ся лич нос ти, в рó êах êо то рых сос ре до -
та чи ва ет ся ос нов ная эêо но ми чес êая, по ли ти чес êая и ад ми -
ни ст ра тив ная си ла, а Êонс ти тó ция им нóж на лишь для власт -
во ва ния. Об ще ст вен ная опас ность по добной си тó а ции заê -
лю ча ет ся в том, что, во-пер вых, для та êо ãо сра щи ва ния ис -
поль зó ет ся по тен ци ал де моê ра ти чес êих пе ре мен в об ще ст -
ве. А во-вто рых, по доб ный про цесс про исхо дит при на ли чии
Êонс ти тó ции, в êо то рой про во зã ла ше ны при вер жен ность ê
де моêра тии, вер хо ве н ствó пра ва, на ро дов лас тию и дрó ãим
фóн да мен таль ным цен нос тям, êо торые при ис êа же нии прин -
ци па раз де ле ния влас тей и óс та нов ле нии таê на зы ва е мой
"êорпо ра тив ной де моê ра тии"17 в пол ной ме ре деã ра ди рó ют -
ся в ре аль ной жиз ни. 

Не до пó ще ние по доб но ãо сра ще ния леã че, чем еãо пре о -
до ле ние. Пос лед нее требó ет оã ром ных óси лий, вре ме ни и
сис тем ной рес тав ра ции деã ра ди ро ван ных ре а лий. Для не -
до пó ще ния по доб ной си тó а ции ãлав ная за да ча óс пеш но ãо
осó ще с твле ния об ще ст венной транс фор ма ции - это пос ле -
до ва тель ность в êонс ти тó ци о на ли за ции об ще ст вен ных от но -
ше ний с пре о до ле ни ем êонф лиê та меж дó Êонс ти тó ци ей,
пра во вой сис те мой и правоп ри ме ни тель ной праê ти êой в це -
лом. Толь êо этим пó тем мож но обес пе чить не обхо ди мóю де -
ес по соб ность сис те мы раз де ле ния и сба лан си ро ван нос ти
влас тей, ãа ран тиро вать же ла е мые óс той чи вость и ди на мизм
об ще ст вен но ãо раз ви тия, дос тичь êонс ти тó ци он нос ти эêо -
но ми êи. 

Для êомп ле êс но ãо на óч но ãо ана ли за и мно ãо фаê тор ной
оцен êи ре аль но ãо состо я ния êонс ти тó ци о на лиз ма важ но со -
пос тав ле ние всех вы ше от ме чен ных ха раê те рис тиê, а таê же
оп ре де ле ние на их ос но ве обоб щен но ãо ин теã раль но ãо по êа -
за те ля. Êо личест вен ная оп ре де лен ность по доб но ãо по êа за -
те ля поз во лит вы я вить óз êие мес та ис êаже ний êонс ти тó ци о -
на лиз ма и осó ще ст вить проã ра м мно-це ле вóю по ли ти êó для
их пре о до ле ния15.

Об опас нос тях оли ãар хи за ции ãо сó да р ствен ной влас ти и
про яв ле ний ан ти êо нс титó ци он ных эêо но ми чес êих от но ше ний
еще в свое вре мя óбе ди тель но и êрас но ре чи во ãо во рил Арис -
то тель, предс тав ляя ви ды оли ãар хии16: 

"Пер вый вид оли ãар хии - ког да собствен ность, не
слиш ком боль шая, а умерен ная, на хо дит ся в ру ках боль ши н -
ства; собствен ни ки в си лу это го име ют воз мож ность при ни -
мать учас тие в го су да р ствен ном уп рав ле нии; а пос коль ку
чис ло та ких лю дей ве ли ко, то вер хов ная власть не из беж но
на хо дит ся в ру ках не лю дей, а за ко на.

Вто рой вид - чис ло лю дей, об ла да ю щих собствен -
ностью, мень ше чис ла лю дей при пер вом ви де оли гар хии, но
са мый раз мер собствен нос ти боль ше; имея боль шую силу,
эти собствен ни ки предъ яв ля ют и боль ше тре бо ва ний; по э то -
му они са ми из би ра ют из чис ла ос таль ных граж дан тех, кто
до пус ка ет ся к уп рав ле нию; но всле д ствие то го, что они не
нас толь ко еще силь ны, что бы уп рав лять без за ко на, они ус -
та нав ли ва ют подхо дя щий для них за кон.

Тре тий вид - ес ли по ло же ние ста но вит ся бо лее нап ря -
жен ным в том от ноше нии, что чис ло собствен ни ков ста но -
вит ся мень ше, а са мая собствен ность - боль ше, то по лу ча -
ет ся тре тий вид оли гар хии - все долж нос ти сос ре до та чи ва -
ют ся в ру ках собствен ни ков, при чем за кон по ве ле ва ет,
что бы пос ле их смер ти сы новья нас ле до ва ли им в долж -
нос тях. 

Чет вер тый вид - ког да же собствен ность их раз рас та ет -
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17 См. Ару тю нян Ã.Ã. Óã ро зы êор по ра тив ной де моê ра тии// Меж дó -
на род ный вест ниê "Êонс ти тó ци он ное пра во сó дие". 2006. N3, с.
38-46.

15 Об этом см.  Ару тю нян Ã.Ã. Êонс ти тó ци о на лизм: óро êи, вы зо вы,
ãа ран тии. - Êи ев: "Ло ãос", 2011. - С. 99-100.

16 См. Арис то тель. Эти êа. По ли ти êа. Ри то ри êа. По э ти êа. Êа те ãо рии.
- Мн.: Ли те ра тó ра, 1998. - С. 561 (в раз де ле "По ли ти êа", êни ãа
чет вер тая).
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well as economical and new manifestation of the constitutional
culture.

From the perspective of the constitutionality of economic
relations, the author points out the initial approaches which
demand constitutional guarantees.

On certain examples it is shown that for the assessment of
the constitutionalism of the economics the diagnosis of the real
condition of the constitutionalism by the parameters offered by
the author is needed.

The provided analysis states about the presence of the anti-
constitutional or corruptive economics in a number of countries of
the new democracy. 

G. Harutyunyan 

PhD in Law, Professor

Constitutional economics 
or anti-constitutionalism (corruption) 

of economy?

Summary

Analyzing the notion “constitutional economics”, the author
emphasizes the presented approaches for revealing the essence
and subject of study of the constitutional economics which are of
great importance and are necessary for carrying out scientifically
grounded and lawful economical politics. 

For revealing the axiological character of the constitutional
economics it is necessary to derive from the holistic system
nature of the manifestation of the constitutionalism in the soci-
ety; reveal regularity of interaction of the social-economic fac-
tors and constitutional reality in the country. The author consid-
ers significant revealing of conditionality of the economic rela-
tions and constitutional positions not on the level of the constitu-
tional decisions but in the real life, revealing the character of the
constitutionality of the economics itself. It is emphasized that the
constitutionalism of the objective economical relations reveals
the nature of the axiological orientation of the economy, essence
of the legal trend of economical policy level of political-econom-
ical validity of the activity of the institutes of power. This, in its
turn, means that the necessity of scientific analysis of regularity
inter-related economic relations and constitutionalism in the
society is highlighted.

The system of the main categories of the right, parallel with
the social cultural evolution, obtains with the new image and
nature. In the given system the notion “constitutionalism” as
common legal principle of the real social behavior of the soci-
ety becomes of significant importance. This notion is insepara-
bly connected with constitutionality of the public relations as
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3rd Congress of the World Conference 
on Constitutional Justice

Congratulatory Message

Ban Ki-moon

Secretary-General of the United Nations

Your Excellency President Park Geun-hye of the Republic of
Korea, 

Honorable Park Han-chul, President of the Constitutional
Court of Korea, 

Honorable Gianni Buquicchio, President of the Venice
Commission of the Council of Europe, 

Honorable Gagik Harutyunyan, President of the Bureau of the
World Conference on Constitutional Justice,  

Excellencies,  
Ladies and gentlemen,  

I congratulate the Constitutional Court of Korea for organiz-
ing this Congress.  

Constitutions are a compact between the people and the
state. They create the basis for inclusive societies guided by the
rule of law. They provide the means of securing property rights,
and improving the equitable use of a country's resources. A
strong constitutional framework sets constraints on the use of
force, and serves as a check against the abuse of power.  

Constitutional courts play a vitally important role in safe-
guarding this foundation. They protect rights and deliver justice.
They ensure that public institutions are accountable to the peo-
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ple. They are central in implementing and reviewing laws that
enhance peace and democracy.  

Constitutional reform in the aftermath of violent conflict can
have a profound impact in addressing root causes and providing
peaceful channels for the resolution of disputes.  

As the international community shapes a post 2015 develop-
ment agenda, and the new sets of sustainable development
goals, great attention to the rule of law, institutions, and justice
will be crucial if we are to succeed in building lives of dignity for
all.  

Thank you for your commitment to strengthening the role of
constitutional courts and helping the United Nations advance its
global mission of peace, development, and human rights.  

Please accept my best wishes for a successful conference.
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principles and standards which ensure greater social protection
and safeguards for human rights and fundamental freedoms,
thereby establishing a legal environment conducive to social inte-
gration.  At the same time, some constitutional councils have
been transformed into constitutional courts, giving individuals
direct or indirect access for protecting their rights. 

The various constitutional courts, whose competence
regarding constitutionality is generally geared towards abstract
law, are now opening up more towards appeals by individuals,
especially insofar as some are adopting the procedure of priority
preliminary rulings on constitutionality. 

These advances are dictated by the new standards of consti-
tutional states, in which constitutional courts are no longer
arbiters between authorities.  They now receive complaints from
individuals, either directly or indirectly.  This gives them a pio-
neering role in the area of social integration. 

In a globalised world economy where there is a trend towards
standardisation of all facets of modern life, there is a clear desire
on the part of political organisations for uniform approaches to
certain areas.  This trend means that modern states are actively
addressing social issues and national solidarity, which are regard-
ed as essential levers for giving practical meaning to the equality
of citizens guaranteed by abstract law.  Social integration aims at
stable and fair societies which provide security and well-being for
all. 

The natural flows of migrants leaving the poorest regions or
fleeing other countries affected by armed conflicts in search of a
better life have become a worrying trend.  These migrants often
end up living illegally in countries which are gradually closing their
borders and tightening up their legislation on international migra-
tion for security and other reasons. 

These two categories of people (the poorest and migrants)
are both entitled to protection; the former are covered by their
own countries' constitutional provisions and the safeguards they
provide and, additionally, by the principles of international human
rights law. 

In contrast, it is usually only the fundamental principles of
human rights which are available as legal mechanisms for pro-
tecting the dignity of migrants whose immigration status is illegal.

29

Reports

Session I
Challenges of Social Integration 

in a Globalised World

Mourad Medelci

President of the Constitutional Council of Algeria

Presidents, 
Judges, 
Professors, 
Dear friends, 

I should like to begin by thanking you very warmly for taking
the time to reply to the questionnaire. 

The points covered by the questionnaire were social integra-
tion in a globalised world and the role of constitutional courts and
equivalent bodies in this connection. 

Reading the replies to the questionnaire was most interest-
ing; the analyses and information provided were very detailed.
This makes my task of summarising them all the trickier, so I ask
you to bear with me. 

This report concerns the first part of the questionnaire, to
which around 40 constitutional courts replied.  It can be seen
straightaway that different approaches have been taken for deal-
ing with the concept of 'social integration'.  In addition to the ques-
tions posed (asylum law, taxation law and social security), several
courts extended the range of the questionnaire submitted. 

Some preliminary remarks need to be made to give the
proper perspective for obtaining a clear overview of the points
made in the national reports: 

Political systems are making substantial advances by
enshrining in constitutions, as they are reformed and amended,
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back.  This additional complication raises the problem of the rel-
evant jurisdiction for these cases, as well as the difficulty in
determining the law applicable to cases involving illegal
migrants. 

Situations of this kind of pose that many legal problems and
complicate both administrative and judicial procedures.  Some
constitutional courts indicate that the principles of the rule of law
have not always been complied with in respect of foreigners. 

The reception of foreigners in hardship in general and of asy-
lum seekers in particular is based on humanitarian considerations
and concerns of solidarity.  On the basis of these fundamental
principles, some other constitutional courts stand out as good
examples, in particular the Swiss Constitutional Court, with for-
malised case-law which provides that persons in need and
unable to provide for themselves have the right to assis-
tance and care, and to the financial means required for a
decent standard of living. 

1-2 It should be noted that the second question concern-
ing the transformation into legal issues of this first theme did
not trigger many reactions.  Part of the reason may lie in the fact
that not all legal systems make a distinction between sociopoliti-
cal conflicts and purely legal matters. 

The reports which did answer this question state that the
range of social rights enshrined in their countries' constitutions
is more than broad enough to deal with social conflicts.  As far
as they are concerned, insofar as states are responsible for
meeting the needs of society, the fundamental principles of
social justice, equality and solidarity inter alia provide a legal
basis for resolving social conflicts and it is not therefore nec-
essary for sociopolitical issues to be transformed into
legal issues. 

The constitutional courts in countries which describe them-
selves as "welfare states" maintain that all disputes regarding
social justice and respect for human rights have a legal aspect.
All social conflicts relating to fundamental rights, in particu-
lar social justice, equality and non-discrimination, are
therefore subject to the jurisdiction of the courts.

It should also be noted that any problems of social integration

Social integration operates differently for the two categories of
people.

1-1 The difficulties most often quoted in terms of social inte-
gration are linked to the economic and financial crisis, the reces-
sion and inadequate government revenues, which have an imme-
diate impact on the public policies and welfare programmes
aimed at social integration and cohesion.  The impact of this cri-
sis is more severe regarding the measures for the reception of
foreigners, with asylum law being cited most frequently as an
example. 

1-1-1 Social integration undermined by the economic crisis 
Most of the cases presented as examples involve social

security, medical assistance and care, retirement pensions,
unemployment benefit and the various forms of assistance pro-
vided for the poorest members of society. 

In these circumstances, the constitutional courts acknowl-
edge the fact that governments cannot spend money which they
do not have and can therefore restrict the implementation of their
own commitments towards society and individuals.  For instance,
they can reduce pensions and other welfare benefits on the one
hand while increasing taxes on the other.  

The vital precondition is for the various measures to be
aimed at ensuring a fair and equitable social security sys-
tem in line with the principles of the rule of law. It is fre-
quently stated that constitutional states must guarantee a mini-
mum level of income as a fundamental human right that ensures
human dignity. 

Some reports note that budget cuts have affected the social
rights of foreigners lawfully resident in countries more severely
than those of nationals and acknowledge that rights traditionally
available have been denied.  The right to family reunification is
given as one example. 

1-1-2 Reception of foreigners and asylum law 
There are many difficulties as regards asylum seekers and

illegal immigrants; they involve appeal procedures and legal aid.
These difficulties are further complicated by the fact that inter-
national standards are not applied directly.  Illegal immigrants
sometimes make themselves "undocumented" to prevent their
countries of origin being identified so that they cannot be sent
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1-3-2 Cases brought before constitutional courts by foreign-
ers or in connection with their situation generate the most difficul-
ties.  They concern the social rights of foreign workers, the rights
of asylum seekers and illegal immigration in general. 

It should also be underlined that the rights to work, educa-
tion, health, security and social assistance are usually areas of
overlap between cases brought by nationals and those brought by
foreigners. 

The number of cases brought by foreign nationals has
increased significantly in the areas of asylum law, nationality law,
family reunification, individual liberty and equality, non-discrimi-
nation and the right to human dignity. 

It is quite clear that social integration encounters the greatest
difficulties in this category of cases, in particular in terms of asylum
and cases involving illegal immigration. These are very complex
cases which cause difficulties not only for the authorities of
the host countries but also for transit countries and coun-
tries of origin; at the same time, it should be underlined that they
concern a real human tragedy and very painful situations for thou-
sands of families, if not entire communities. 

Although illegal immigration is not a new trend, it has expand-
ed significantly in recent years, in particular because of econom-
ic globalisation and the development of means of communication,
and new challenges and threats which have followed. 

As well as direct consequences in security and economic
terms, illegal immigration also has psychological and social
effects.  There has been a significant rise in xenophobia in many
parts of the world, especially in developed countries which are
facing a growing influx of migrants. 

The problem of illegal immigration is a worrying concern
today; thousands of illegal immigrants live and work in inhuman
and degrading conditions of great vulnerability and without any
protection in transit and destination countries. 

It is worthwhile noting certain international commitments in
this area, in particular the 1990 UN Convention on the Protection of
the Rights of All Migrant Workers and Members of their Families,
Part III of which covers the rights of migrant workers and members
of their families (applicable to all migrant workers, including illegal
migrants), and the UN Convention against Transnational

which are directly related to fundamental freedoms and the prin-
ciples of equality are ipso facto legal matters. 

However, while some of the relevant cases fall within the juris-
diction of constitutional courts, others are dealt with by other
courts, depending on how the legal systems in the countries con-
cerned are organised. 

1-3- An increase in cases directly or indirectly related to
social integration is mentioned in several reports, including, for
instance, by Germany, France and South Korea, the host country
of this important meeting.  This is largely put down to the impact
of the global economic and financial crisis.  It is also sometimes
the result of constitutional reforms, in particular the introduction
of appeals by individuals.  The combined effect of the two causes
is evident in certain national reports. 

The constitutional courts which have recorded an upward
trend indicate that it is the result of the economic and financial cri-
sis and the ensuing budget cuts, which have had an impact on
social integration policies.  The other collateral impact of the
multifaceted global crisis involves an increase in the number of
cases concerning asylum applications in particular and
migration in general.  Some courts also add another factor in
this upward trend, which relates to changes in society.  This is
because appeals for constitutional reviews of recent legislation
aimed at satisfying new forms of human emancipation are now
being made to these courts.  This applies in particular to cases
involving partnerships between people of the same sex and,
more broadly, gender equality.  Several courts, in particular
those of Italy and Russia, referred to this trend. 

1-3-1 The examples which come up most frequently in terms
of social integration involve social assistance, social security,
medical assistance, retirement pensions and child benefits.  As
noted above, the relevant cases are usually related to the global
economic crisis, but sometimes transition economies are
involved.  The appeals usually concern failure to respect the prin-
ciples of equality in the distribution or redistribution of national
wealth, either in the form of various types of social assistance or
in the form of contributions to national budgetary efforts through
taxation and other levies. 
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efits and child benefits.  The applications are always based on a
broad interpretation of fundamental freedoms and the principles
of equality.  Pensioners' right to work, quoted by the Armenian
Court, is a further example. 

Ladies and gentlemen,
As we begin our discussions and take them forward, we must

bear in mind one vital parameter, namely the fact that our institu-
tions are an integral part of national systems and operate within
the area provided for in the relevant constitutions. 

The main difficulty in summarising the reports was to find
areas of convergence between institutions grouped together
under the generic heading of constitutional courts.  In practice,
they are either constitutional councils, the main task of which is
to review constitutionality, which gives them the role of arbiters
between authorities, sometimes with some possibility of refer-
rals or appeals by the opposition and, more infrequently, indi-
viduals, or constitutional courts, which are sometimes con-
fused with the judicial authorities.  However, the difference
between the two categories is not entirely clear; there are
cases of constitutional councils which are like courts and of
constitutional courts which are like constitutional councils on
account of their membership, method of operation and referral
procedures. 

This lack of uniformity is merely a consequence of the sover-
eign political choices made by individual countries.  Although it
does not appear anywhere in the national reports, it is neverthe-
less on the basis of the principle of sovereignty that the national
systems base their resistance to the universal application of cer-
tain standards.  This resistance is often justified on the ground of
certain national characteristics and historic and sociocultural rea-
sons specific to each country. 

The area with most specific national characteristics concerns
the place occupied by individuals in society; the social status of
individuals is consolidated through various domestic legal texts
and international standards are applied only if they do not run
counter to specific national characteristics.  This explains why
certain international conventions that are clearly related to social
integration are quite often not ratified by major powers - a partic-
ular example here being the International Covenant on Economic,

Organised Crime of 15 November 2000, known as the Palermo
Convention, which is the first criminal law instrument for combat-
ing transnational organised crime.  It has two protocols concerning
transnational crimes relating to international migration. 

The first protocol concerns trafficking persons, especially
women and children.  It lays down strict measures for combating
trafficking in human beings and protecting them against slavery,
sexual exploitation and illegal employment. 

The second protocol concerns the smuggling of migrants by
land, sea and air, and its purpose is to prevent and combat the
smuggling of migrants and to promote co-operation between the
States Parties, while protecting the rights of migrants who are vic-
tims of smuggling. 

Certain other texts provide procedural safeguards of essen-
tially three kinds: the right to a fair hearing, the right to an effec-
tive remedy and safeguards concerning expulsion (Protocols
Nos. 4 and 7 to the European Convention on Human Rights). 

The main basic safeguards include the right to lead a normal
family life, the prohibition of inhuman or degrading treatment and
the right to freedom and security. 

The 1981 African Charter on Human and Peoples' Rights is
also an international instrument which was regional in origin but
reasserts some universal standards, providing for freedom of
movement and the right to seek and receive asylum abroad
in the event of persecution, in keeping with national and
international rules. 

1-3-3 The other upward trend, which concerns a new cate-
gory of cases brought before constitutional courts in direct rela-
tion to social integration, is the result of new legislation that has
been passed and where there are difficulties concerning its scope
of application.  This new trend involves appeals connected with
homosexuality, which is widely rejected if not banned in cer-
tain societies, whereas other societies adopt very open
approaches to the concept of individual freedoms and have
accepted various types of union between persons of the
same sex, up to and including marriage. In countries where
this is the case, the applicants are seeking full alignment with tra-
ditional marriage as regards the rights relating to marriage, in par-
ticular medically assisted procreation, the right to adopt, tax ben-
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Valery Zorkin

President of the Constitutional Court 
of the Russian Federation

Dear colleagues! Ladies and gentlemen! 
The difficulty of all-human integration, which we are dis-

cussing today, is connected inseparably with the growth of global
challenges and threats. Split of the world community to winning
countries, which gain all the profit from the process of globalisa-
tion and, using words of Jurgen Habermas, "defeated countries",
becomes one of the main factors of disintegration of the all-world
human society. 

Nowadays the main advantages of global interaction belong
to the most economically powerful states, transnational monopo-
lies, and even some family clans. Common global social space
turns more and more to the arena of struggle of egoistic interests,
which sometimes have a criminal nature. I mean the situations
when transnational criminal groups, interfering in legal business,
begin to influence the global economy.  

It leads to marginalisation and deprivation of people in many
(primarily developing) countries of decent life, to the growth of a
number of "unwanted people" who become a target for extrem-
ists' ideas and practices. This tendency leads to the reaction
which is expressed in revival of various local identities (in the first
place - confessional and ethnical ones), which quite often oppose
to the rest of the world.  

From a legal perspective distribution of the world economy
income in accordance with the principle of accumulated advan-
tages leads to the substantial limitation of the majority's right to
development. And that is why it is a step aside from fairness.  

In this regard the following questions arise: 
- Why does law, which because of its universal significance is

the most effective instrument of social integration, obviously cannot
cope with this function in the frameworks of the global social space?   

Social and Cultural Rights, which is mentioned only very rarely in
the national reports. 

Sovereignty and the protection of specific national character-
istics are reflected indirectly in the replies given in relation to the
integration of international standards, their application and their
effect in the event of conflict with national standards. 

The universal application of the standards relating to social
integration needs a greater degree of consensus to address the
new challenges posed by globalisation and economic standardis-
ation, in particular in terms of specific national characteristics,
solidarity, the protection of the poorest groups in the context
of global solidarity and the rights of displaced persons.
These conditions are likely to open up new opportunities for con-
stitutional institutions in their search for new possibilities for pro-
tecting and strengthening social integration. 

Ladies and gentlemen,
These introductory comments to our discussions clearly con-

firm that the organisers' choice of topic was very wise. 
The challenges of social integration demand responses from

public institutions in general and constitutional courts in particu-
lar; the latter are becoming increasingly involved in consolidation
processes aimed at moving forward the legal and organisational
environment and making it more exacting so that society is ulti-
mately offered greater safeguards. 

Globalisation, in turn, presents us with an encouraging dual
reality and that many challenges and goals to be addressed, stem-
ming from the mobility of individuals on the one hand and access
to ever broader and more open jurisprudence on the other. 

Efforts still nevertheless have to be made to assimilate the
progress achieved and overcome the difficulties which emerge

clearly from the national contributions that will form the
basis of our discussions. 
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ual minorities to equality of opportunities of their self-realisation,
including such controversial issues as upbringing of adopted chil-
dren.  

These facts which seem to be very different one from anoth-
er have a common route - individualistic ideology, which current-
ly defines the dominant approach towards understanding of the
core meaning and content of human rights. From a perspective of
this approach a person regards the world not as an environment
which has inner connections and ties with this person, which is a
precondition for continuation and rise of the mankind, but rather
as a sum of external means which he or she can use for a person-
al well-being and success. 

I believe that rejection from this strain influence of this inter-
pretation of liberalism would contribute a lot to strengthening of
the role of law in securing social integration. 

I have to stress: I am challenging neither the ideology of lib-
eralism nor the principle of liberal understanding of law according
to which a human being is free in his or her actions unless this
freedom violates freedom of others. My point is that the concept
of "freedom of others" should be interpreted in the context of the
mankind as a whole, since freedom of each and every person is
possible only when free development of all the mankind is pre-
served.  

The second problem which I have addressed is develop-
ment of democratic routes of supranational law-making.  

We see that while proneness of conflict of the modern world
is complicating, the need for legal regulation of international rela-
tions is increasing. I am sure that a conceptual foundation for
securing of this social request can be found in an emerging con-
cept of the global constitutionalism.  

I have to mention in advance that I understand the concern of
those who regard formation of global constitutionalism as a threat
of losing national ability to determine foundations of their nation-
al and social regimes within their domestic constitutional frame-
works independently. Difficulties and dangers connected with the
democratic deficit of law-making within the supranational and,
moreover, global level - are understandable.  

But from the other hand, for me it is not less obvious that
without a transfer of some state functions to the level of interna-

- What needs to be done for improvement of effectiveness of
the integrative function of law? 

The necessity of solving of two general problems arises from
the above mentioned questions. The first problem is improve-
ment of the legal doctrine following the goal of better under-
standing of the place of law in the modern world. The second
problem is development of democratic routes of supranational
law-making.  

Concerning the first problem I would like to clarify and at
the same time to stress my point in the following way: Does the
liberal-individualistic point of view on human rights, which is
predominant today, really correspond to the tasks of social
integration of all the mankind? 

Giving the response to this concern from a perspective of
human rights, being understood as a quintessence of reasonable
foundations of people's community, I believe, one shall address
the ideas of distinguished philosopher Immanuel Kant. And one
shall agree that the nature, which created a human as a rational
being, was intending to develop these rational prerequisites not in
a human being per se, but in the all humankind, leading it to
reaching a "perfect civilian community of all the mankind" based
on law. 

Kant wrote that if to try to discover the aim of the nature in
meaningless human routine, where a lot of things are made of
"childish anger and passion to destroy", one will recognise that
potential of a person as a reasonable being is "realised in full not
in an individual but in a genus". It is not a sole human being
regardless of his or her abilities, could be called a crown of
nature, but all the mankind with regard to its unrealised yet poten-
tial.  

From this perspective the law, being the most complete
reflection of rational foundations of social rules, has to promote
preservation and development of all the mankind and, at the min-
imum, not to undermine foundations of its preservation and
development. Meanwhile, the real life shows that liberal-individu-
alistic interpretation of human rights often contradicts to this
imperative. One can see it in different spheres of human life - from
egocentric behaviour of economic monopolies grabbing the main
Planet's life-supporting resources, to aggressive struggle of sex-
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powers and sovereignties on the grounds of voluntary participa-
tion and equality. And this is the only possible way for global inte-
gration of all the mankind.  

Special difficulties within the context of the problem of corre-
lation between principles of global constitutionalism and national-
state sovereignty are concerns about human rights protection. I
assume that for many of us substantial weaknesses of the
"responsibility to protect" doctrine which replaced the failed doc-
trine of "humanitarian intervention", are obvious.    

The approach towards the state sovereignty not as a privilege
but as a responsibility is undoubted. This approach includes the
obligation of states to provide guarantees of rights of its citizens
as well as the right of the international community to control
implementation of this obligation. However, the devil is in details.
And details of this concept are not well-elaborated. It opens a
room for abuses of "global leaders". The consequences we may
see on the examples of Iraq, Libya, and Syria.  

I believe that some clarifications of the main United Nations
documents would be an important step on the way of improve-
ment of the international law system. These clarifications could
define legal borders and hierarchy of such fundamental cate-
gories as the state sovereignty, human rights, obligation of states
to protect human rights, responsibility of all the world community
for maintenance of human rights all over the world etc. Only on
the ground of legally confirmed consensus of the world commu-
nity it is possible to restore trust to international and supranation-
al legal and political institutions. The other way round, extension
of current legal uncertainty could lead to collapse of international
law and return to the archaic right of the strong.  

In my opinion on this stage we shall agree that a theoretical
model of global constitutionalism can be constructed as a multi-
level system, where an inner republican constitution is comple-
mented with international public law which regulate relationships
between states, and with the global layer of human rights. Within
the mainstream of this theoretical construction we can search for
solutions of problems arising on the way of global constitutional-
ism as an institutional foundation of the all mankind integration.  

An important step on this way would be consequent forma-
tion and development of regional systems of human rights pro-

tional structures in accordance with the idea of united nations -
that is the idea of united sovereignties (provided that they are
united on the ground of equality) - it is impossible to deal with
numerous challenges of globalisation. Including such dangerous
trends as privatisation of global public space by several states
which adhere to the concept of global leadership as well as by
transnational financial economic groups which create internation-
al networks of global influence which function in accordance with
their own rules.  

By this moment theoretical formation of the doctrine of glob-
al constitutionalism is only being developed. That is why I would
address just some conceptual frameworks of this idea originated
from the Kant's project of "eternal peace".  

According to Kant this peace is possible only within the
frameworks of a universal federation of sovereign equal republics.
I believe that all the characteristics of this cosmopolitan union of
states, which were listed by Kant (these are: sovereignty, equal-
ity, and republican form of government) have the principal
importance and nowadays, taking into account some additional
content, they still are of an actual significance.  

I strongly disagree with those who claim that departure from
the principle of national-state sovereignty is the only way to
secure safety and human rights in globalising world.    

All of us understand that the modern meaning of sovereignty
is not just a maxim of Jean Bodin who said that: "Sovereignty is an
absolute and permanent state power over its nationals and citi-
zens" - the maxim which lies in the basis of the Westphalian inter-
national system. However, taking into account that this power is
not an absolute anymore, it means that the world moves from the
ancient lawless sovereignty which was understood as the right of
the strong to abuse - to modern legal construction of sovereignty
as lawful organisation of power.        

Herewith it does not mean that I am talking about dying away
or destruction of sovereignty of states, but I rather mean voluntary
association of sovereignties of different states, seeking to provide
more effective guarantees of human rights. 

The world system which corresponds to all the requirement of
safety, which is able to oppose all challenges and threats of glob-
alisation, can be built only by sovereign states which united their
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Session II
International Standards for Social Integration

Park Han-Chul

President of the Constitutional Court of Korea

It is my great pleasure to deliver this keynote address at the
second session of the 3rd Congress in Seoul.  

In the first session, we addressed the sub-topic of
"Challenges of social integration in a globalised world" and
looked into the specific cases of each country.  

Globalization brings more openness, diversity and wealth to
the world, thus promoting human rights. However, free flow of peo-
ple, products, information triggered by globalization also generates
new social conflicts; it may also bring about a fragmented society
by aggravating already existing conflicts, such as the gap between
the rich and the poor. We have learned in the earlier session that
diverse social conflicts present us with equally diverse tasks in our
efforts to overcome such conflicts and achieve integration. 

Building on our discussion from the first session, we will now
delve into the second sub-topic of "International standards for
social integration." We will explore the possibilities of implement-
ing common international standards aimed at achieving social
integration. We previously collected information about the current
practice of individual countries, based on the 55 countries'
responses to our questionnaires. The questions were about i)
international influences on the Constitution regarding social inte-
gration issues, ii) specific provisions with an international source
of social integration, iii) direct application of international instru-
ments in social integration issues, iv) implicit or express reference
to international instruments, and v) conflict between national and
international standards 
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tection, based on corresponding conventions, and secured with
mechanisms of court law-enforcement. When the Asian
Convention on Human Rights will be enforced (and it will hardly be
just a copycat of the European Convention) we will be able not just
in theory but also in practice estimate intersection points between
the European understanding of law and the Asian one, which in
future would lead to creation (or natural formation) of the univer-
sal understanding of law. And there are all grounds to believe that
as a result we would be able to harmonise the liberal-individualis-
tic understanding of law from the position of strengthening of its
solidarity foundations. 
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1. The need for international standards for social 
integration and our current status  

We need some sort of international standard to resolve social
conflicts in areas that   influence international relations, including
foreigners' human rights issues, social treatment of political and
economic refugees, and acts of environmental destruction.  

International standard can also be important in common
issues faced by the whole world, such as economic polarization,
as it can serve as a major reference, regardless of binding force,
in comparative studies that incorporate political, economic cir-
cumstances of each country and function as the backbone of
minimum protection of human rights. 

Social conflicts in an individual country arise, in many cases,
from discriminatory elements among members of society
regarding race, religion, region, and social and economic status.
We have seen extreme outbursts when such conflicts are politi-
cally abused. Human rights issue in an individual country is not
just a domestic problem but can be a huge threat to peace in the
region. 

In order to solve these social conflicts and to achieve social
integration, it is vital that every member of society is not left iso-
lated but respected as an equally valuable human being. This in
essence is the protection of human rights. It is the important role
all of you here carry on your shoulders. 

There are many international standards regarding human
rights protection for social integration.  

What is important is the relationship between many interna-
tional standards and domestic law. I will go over the specific cases
of the countries based on written answers. 

2. Incorporation of international standards into 
domestic law 

The constitutions of modern countries provide how interna-
tional law should be dealt with, and many countries join conven-
tions or agreements known as international human rights law.
However, the standards of such international human rights law
hold different status under different constitutions, and the possi-
bility of the standards being cited in domestic judicial norms differ
from one country to another. Therefore, it is important to see
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which international human rights norms are adopted by national
constitutional courts.  

In most countries, constitutional courts refer to international
standards on protecting human rights in reviewing whether their
domestic laws conform to the Constitution. Many countries, such
as the Constitutional Court of Uzbekistan, the Constitutional
Council of Burkina Faso, and the Constitutional Council of
Algeria, implicitly take account of or expressly refer to interna-
tional standards in their constitutional adjudication. The
Constitutional Court of Belarus takes into account universally
recognized principles and rules of international law and ratified
international treaties.  

More specifically, the courts of the Netherlands do not have
the jurisdiction to review the constitutionality of laws, but they do
have the authority to review whether provisions of domestic law
violate the self-executing clauses of international treaties (includ-
ing EU laws) that act as a de facto constitution. This can be seen
as a system that reviews whether provisions of domestic law are
consistent with international law. The Constitutional Court of Italy
calls the European Convention on Human Rights and the case
laws of the European Court of Human Rights as norme interposte
(intermediate law), and applies them in constitutional cases.  

Meanwhile, there are also countries like Armenia where they
implement constitutional control prior to the ratification of inter-
national treaties or agreements. This is to ensure that the duties
under international agreements are consistent with the
Constitution.  

In Finland, when interpretation of its constitution is clear
enough, it is not necessary to seek international standards for
support. But when it is not the case, international standards such
as the practices of the European Court of Human Rights serve as
an important factor in the interpretation. According to the
Constitutional Court of Portugal, international standards can con-
tribute to expanding the scope of the rights enshrined in the
Constitution, and the Universal Declaration of Human Rights can
be applied to interpret the constitutional concepts. The
Constitutional Council of Cote d'Ivoire is obliged to apply the rati-
fied international standards related to social integration at the
national level. 
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al as the requirements of UN ICESCR (International Covenant on
Economic, Social and Cultural Rights) and ILO were not given
proper reflection in its provisions. 

The Council of State of the Netherlands tries to avoid con-
flicts between international standards and national law by inter-
preting national law in the light of international law. In Poland, the
Constitutional Tribunal analyzed several EU laws in the case on
men and women's pensionable age.  

As constitutions and laws are based on the history, culture,
and time period of one country, it follows that each country has its
unique systems and standards. But it is not to say that drawing out
a constitutional value and principle that may become a universal
standard is entirely impossible. The duty of the constitutional
courts and equivalent institutions, when universal constitutional
values are in conflict with specific construction of the constitution
of one country, it shell be rendered in the decision.  

4. International standards for social integration and 
the role of regional human rights protection 
organizations  

In order to deduct a harmonious solution, we need a forum of
discussion. This is where close international cooperation among
constitutional courts comes into play. 

International cooperation among constitutional courts and
equivalent institutions provide a precious opportunity to share
each country's experiences and wisdoms on social integration
and the protection of human rights. It also reduces the risk of los-
ing universality and objectivity, being buried in one country's cir-
cumstance and culture. 

Already there are nine such associations for cooperation
among constitutional courts, including the Conference of
European Constitutional Courts, the Association of Constitutional
Courts using the French Language, and the Union of Arab
Constitutional Courts and Councils. In Asia, the Association of
Asian Constitutional Courts and Equivalent Institutions were
established in 2010. 

Such cooperation among regional groups that share the
same cultural background or linguistic groups that speak the
same language, seek to share essential information for the devel-

The Korean Constitutional Court often explicitly mentions
international law in a decision where a complainant makes an
argument based upon it. In the case of the Ministry of Labor's
established rule limiting labor rights of foreign workers, the Court
referred to Article 5 of the Labor Standards Act and Article 4 of the
UN ICESCR (International Covenant on Economic, Social and
Cultural Rights). However, international law is not the only deter-
mining factor in constitutional review; rather, it is referred to as a
norm to be respected in the course of judgment.  

3. Conflicts between the national constitutional law 
and international standards 

We have seen that most countries, by employing both their
unique standards and rational interpretations, have embraced
international standards in accordance with domestic circum-
stances. In some instances international standards have constitu-
tional effects or are directly applied as a criterion; in others they
are employed to confirm and construe the substance of a nation-
al constitution or basic right. International standards have influ-
ence in the review of constitutional cases in various ways. 

Individual courts, naturally, may encounter conflicts between
the standards applicable on the national and on the international
level, as seen below. 

In Armenia, the national law on social security cards was
declared not in conformity with the UN Convention on the Rights
of the Child. In Estonia, in case of conflict between legislation and
international treaties, the domestic law was not applied.  

In Germany, cases involving freedom of speech, right to pri-
vate life, and incarceration policies have dealt with the standards
of the European Convention on Human Rights. The Constitutional
Court of Portugal decided on the constitutional conformity of
international standards regarding same-sex civil marriage. The
Russian Constitutional Court referred to the ILO Convention when
ruling on the right to nursing leave for female military servicemen.  

Tajikistan encountered contradictions, which were resolved
in favor of international standards recognized by the Republic of
Tajikistan. The Constitutional Court of  Uganda made explicit ref-
erence to international human rights law in upholding the death
penalty. In Ukraine, trade union law was declared unconstitution-
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generally speaking, the role of the constitutional courts in Europe
today is not limited to an isolated interpretation of national consti-
tutional law. 

5. Proposing a concept of an Asian Court of Human Rights 
To date, constitutional courts in Asia have been sharing their

experience and wisdom, exchanging information on constitution-
al law and constitutional justice within the framework of the
Association of Asian Constitutional Courts and Equivalent
Institutions, established in July 2010. Now, it is time that we build
on our exchange and further the advancement towards a way to
establish a regional human rights protection mechanism, such as
an Asian Court of Human Rights.  

There already exists a universal consensus among Asian
countries that people's inviolable rights should be protected.
Most of all, establishment of an Asian Court of Human Rights will
be a turning point. We Asians have experienced the brutality of
war and egregious wartime human rights violations of women,
which still remain unresolved. We have also witnessed ruthless
ethnic annihilation and human rights violations arising from racial
conflict. The activities of an Asian Court of Human Rights, found-
ed upon a consensus on respect for human rights, will function as
a lever to prevent such tragedy and ensure peace in the Asian
region.  

Meanwhile, economic interdependence within the region is
growing. Social, cultural exchanges between countries in the
region are dramatically increasing both in size and quality.
Domestically, conflicts of interest between social echelons in var-
ious socio-economic areas, such as employment instability,
wealth distribution problems, disadvantage in educational oppor-
tunity, racial or cultural conflicts, and environment destruction,
are constantly on the rise. Furthermore, as population composi-
tion becomes diverse due to an increase in immigrants and
refugees, respecting diversity while maintaining social integration
and public order is becoming a heavy task. 

In order to actively handle these problems, we need to exam-
ine, through a system of regional human rights protection such as
an Asian Court of Human Rights, the ever increasing tasks of
social integration in the Asian countries together with our neigh-

opment of democracy and the rule of law as well as the protection
of fundamental rights. It also establishes minimal international
standards or practices that can be commonly applied despite
political and cultural differences. 

Aside from regional cooperation among constitutional courts,
a system of regional human rights protection based on regional
Convention on Human Rights can also play an important role in
identifying international standards for human rights protection
and harmonizing it with domestic law. International cooperation
among constitutional courts explained above is limited by not
having any legal force by itself. As such cooperation is not based
on international multilateral Convention on Human Rights, the
effect of international cooperation, which is intended for universal
protection of human rights, must have its limits. 

In contrast, a system of regional human rights protection
based on multilateral Convention on Human Rights makes a con-
crete agreement among countries within the region on the con-
tents of human rights protection. Thus it has the merit of operat-
ing the process of investigation, decision and execution on
human rights violations, according to binding international agree-
ments. Moreover, as implementation of the decisions of regional
human rights protection mechanism is secured through mutual
observation and peer pressure of the regional countries, social
integration and human rights protection may be more effective.  

Typical regional system of human rights are: the European
Court of Human Rights based on the European Convention on
human Rights, the Inter-American Court of Human Rights based
on the American Convention on Human Rights, and the African
Court on Human and People's Rights based on the African
Charter for Human and People's rights.  

Among African nations, Niger takes account of or expressly
refers to the international standards included in "bloc de constitu-

tionalité," and, in Benin, the African Charter on Human and
People's Rights, which is a part of its Constitution, often influ-
ences on decisions of the Constitutional Court. 

In Europe, the European Convention on Human Rights as well
as the European Social Charter and the case-law of the European
Court of Human Rights are directly applied and referred to in the
constitutional courts of European countries. We can say that,
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Christian Baptiste Quentin Rogombe

Judge in the Constitutional Court of Gabon

Ladies and gentlemen,
I have been asked to report on the discussions in Session II

on the theme of International Standards for Social Integration. I
shall attempt to do so to the best of my ability.

While the concepts of social integration and fundamental
social rights are clearly linked, they nevertheless differ in many
respects.

The concept of social integration is primarily addressed from
a sociological approach, whereas social rights can only be assert-
ed and understood from a legal perspective.

With regard to the point which we are dealing with particular-
ly today, namely international standards for social integration, two
questions may arise.

Firstly, what part does international law play in asserting fun-
damental social rights?

Secondly, to what extent does international law contribute to
the social integration process?

These are the two main questions which were considered
during the discussions.

In terms of the relationship between social rights and interna-
tional law, the main concern involves their universality.

Even though there is still debate among some legal writers, it
can now be legitimately agreed that a universalist approach is
taken to fundamental social rights.

To confirm this, one only has to note that many of them are
set out in the 1948 Universal Declaration of Human Rights, as well
as in the covenants on economic, social, cultural, civil and politi-
cal rights, the conventions on the elimination of all forms of racial
discrimination, and international instruments dealing with labour
issues, etc.

bors. We share similar social backgrounds and legal cultures. This
will enable us to substantially realize the international standards of
social integration in concrete, real-life situations, and strengthen
continuous cooperation and partnership for effective protection
of liberties and human rights.  

We can first look into what areas each Asian country can
agree on in terms of human rights protection, and then gradually
broaden our discussion on the scope of human rights as well as
on many different systems designed to protect human rights. In
this way, we may come up with a way to provide human rights pro-
tection consistent with universal values. We may achieve social
integration without having to sacrifice the Asian values of harmo-
ny between individuals and society.  

By founding an institution for international cooperation to
ensure respect for life and guarantee of human rights, by making
sure that violations against humanity are restrained and victims
are given access to legal remedies at the regional level, we may
bring about the enhancement of human rights in Asia as well as a
groundbreaking progress of peace in the region. 

Thank you for your attention. 
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The same pattern also applies in other countries which, in
addition to the rights enshrined in their constitutions, have
built up a range of social rights, in particular through interna-
tional conventions. This, of course, does not prevent there
being close ties between these two categories of social
rights.

Lastly, in some other countries, fundamental rights are set
out in special instruments outside the Constitution. This raises the
classic problem of their recognition.

Even on this level, however, it has to be said that, in spite of
this variety in terms of presentation, there is a degree of consis-
tency: the sacredness of fundamental rights and freedoms, which
form the basis for a minimum standard shared by almost all coun-
tries. That is what makes them universal.

Nevertheless, a degree of diversity does show through this
admirable unity.

This is because, although there is consensus in overall terms
and a kind of universality surrounding certain social rights, such
as the right to education, to social protection, to health, to work
and to housing, to name but a few, there is divergence or at least
extreme disparity regarding implementation of these principles by
lawmakers.

In some ways, it is more straightforward if not easy to for-
malise individual freedoms such as freedom of movement, free-
dom of opinion, respect for private life and freedom of expres-
sion. The domestic legislation of democratic states is quite
homogenous in this respect. The freedoms are implemented in
more or less the same way by the various national lawmakers
because, in the final analysis, wherever you go, there is a shared
understanding of the freedom to come and go, the right to vote
and freedom of expression.

The situation concerning what are known as "social" rights is
quite different. How can the right to health, the right to work or the
right to social protection be formalised?

There are many parameters which lead to substantial differ-
ences in implementation between countries.

If we take the case of only one of them, namely a nation's
wealth, it can be seen that some rights, for instance the right to
health, the right to education and the right to social protection,
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To come back to the Universal Declaration of Human Rights,
Article 22, in particular, provides that everyone, as a member of
society, has the right to social security.

Article 23 of the same text sets out everyone's right to work,
to free choice of employment, to just and favourable conditions of
work and to protection against unemployment, to equal pay for
equal work, to just and favourable remuneration ensuring for him-
self and his family an existence worthy of human dignity, and sup-
plemented, if necessary, by other means of social protection, as
well as the right to form and join trade unions for the protection of
his interests.

These two provisions confirm the universality of these social
rights. However, this universality is immediately called into ques-
tion when we come to the area of their implementation.

It is then necessary to measure the influence of the interna-
tional standards at domestic level. Let us take the example of the
1948 Universal Declaration of Human Rights, the instrument with
the greatest symbolic impact without forgetting that many inter-
national protocols derived from it can also play a part.

In principle, three main groups of countries can be identified.
The first includes countries like Gabon, Benin, Senegal,

Burkina Faso and many other African countries which have incor-
porated the international declarations in the preambles to their
constitutions, whose membership of the constitutional bloc is no
longer questioned. Here we are dealing, in particular, with all the
social rights set out in the 1948 Universal Declaration of Human
Rights and also those enshrined in the 1981 African Charter on
Human and Peoples' Rights.

In the specific case of Gabon, these rights are supplemented
by those set out in the National Charter of Freedoms, such as the
right to decent housing, the right to protection, in particular of
mothers and children and a minimum income for the destitute, the
right to equal access to employment, the right of people with dis-
abilities to employment, the right to social security and medical
care, the right to a healthy and well-preserved natural environ-
ment and, also, the right to education and teaching.

By decision of 28 February 1992, the Constitutional Court
immediately confirmed the constitutional force of the preamble to
the Constitution.
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Rights, the African Court of Justice and the Inter-American Court
of Human Rights.

Where they already exist, regional human rights courts have
unified member states' case-law around a common approach to
fundamental rights.

However, the establishment of regional human rights courts
is not enough in its own to ensure effective protection.

The establishment of discussion forums in which individual
countries could share with others their experience of social inte-
gration and the protection of human rights also contributes to this
process of universality. This is especially true because such
forums have the advantage of promoting objectivity, while also
establishing standards or practices which may be applied rou-
tinely regardless of political or cultural differences.

In this connection, is it not the case that Article 1 of the 1948
Universal Declaration of Human Rights reminds us of a duty
which is the very essence of social rights, namely that human
beings "should act towards one another in a spirit of brother-
hood"?

The discussions about the theme were wide-ranging and
constructive and confirmed the universal nature of fundamental
rights in their diversity.

In this respect, the main aspects of the discussions can be
summed up as follows:

1) The diversity of situations leads to a degree of relativity
between countries and between continents.

2) Constitutional law may draw on international law. In prac-
tice, this is more a matter of a kind of reciprocal influence, which
helps explain what has been called the internationalisation of con-
stitutional law and the constitutionalisation of international law,
even though, in some countries, international law does not fall
within the jurisdiction of constitutional courts.

3) There is a need for international co-operation of the kind
that already exists in some regions, but which should be rein-
forced with more binding machinery, in particular with a system of
peer monitoring and observation.

are not implemented in the same way depending on whether the
country concerned is rich or poor.

What might be seen as a step backwards in some countries
could be regarded as an advance in others. What is more, the sit-
uation may vary within a single state depending on its current eco-
nomic situation.

Given these disparities, how can constitutional courts deter-
mine the point at which lawmakers violate or, on the contrary, rein-
force particular fundamental social rights? Therein lies the main
difficulty of the task facing them.

While maintaining diversity, constitutional courts should seek
to ensure the unity of harmonious integration.

Moreover, perceptions of social rights vary greatly depending
on a nation's founding philosophy or shared principles.

In these circumstances, it is easier to understand the difficul-
ties involved in identifying a body of shared rules for all states
concerning social rights, which accordingly explains why there
can only be very heterogeneous constitutional case-law regard-
ing these rights.

Nevertheless, international law does provide a common
foundation on which to build realities, which, although different,
do involve a degree of convergence. It has the merit of helping
to establish a body of shared fundamental social and civil and
political rights, which courts have a duty to strengthen through
their decisions, while adapting to the situations in their own
states.

International sources are therefore a tool for social integra-
tion in the broadest sense of a democratic world where funda-
mental rights and freedoms are respected.

Of course, individual states have all built their own models of
social integration, but social integration can also be addressed at
local and also at regional level.

It is from this perspective that we should see, on the one
hand, the decision by the Arab countries to set up a Court on
Fundamental Rights and, on the other, the corresponding pro-
posal which has just been made by the President of the
Constitutional Court of the Republic of Korea concerning Asia.

Reference should also be made to judicial mechanisms
already in operation, such as the European Court of Human

54 55

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ · 3(65)`14 3-й Êонãресс Всемирной êонференции по êонститóционномó правосóдию



Session III
Constitutional Instruments for Social Integration

Zuhtu Arslan
Justice at the Turkish Constitutional Court

Dear distinguished participants, 
Ladies and gentlemen, 
I was asked to deliver a keynote speech on the subject of

constitutional instruments enhancing/dealing with/for social
integration. In what follows I will explore these instruments by
relying upon the replies of constitutional courts to the question-
naire.  

My presentation is divided into four parts. In the first part, by
way of introduction I would like to say a few words about the inte-
grative function of constitutional justice. The second part of the
presentation will deal with the constitutional law instruments to
be applied in cases of social integration focusing on rights provi-
sions and such constitutional principles as equality and social
state.  

The third part takes up the powers of the constitutional
courts to prevent or settle social conflicts. The common com-
petences of the constitutional courts will be underlined with a
special reference to the nature of decisions in the cases of
individual applications.  The fourth and final part examines the
main difficulties/limitations in applying the constitutional
instruments in cases of social integration. It will be argued that
these difficulties and limitations do not constitute a serious
obstacle that would paralyse the integrative function of consti-
tutional courts.  

The presentation concludes that even though the constitu-
tional courts have relevant and effective instruments for enhanc-
ing/dealing with/for social integration, their integrative roles are
limited. 
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4) The legitimacy of constitutional courts. It has to be said
that they do not have the power to define the authorities' policies
or lay down rules on fundamental freedoms and rights. Instead,
their role is to check the compliance of legislation with constitu-
tions and protect the rights enshrined in them.

This involves the age-old debate about governments' legiti-
mate fears of courts, which does not, however, preclude the
accepted idea of constitutional courts, which, in addition to their
censuring function, are increasingly playing a positive role in
terms of issuing guidance and in some cases instructions.

Constitutional courts may therefore be dynamic while
remaining restrained within the bounds of their traditional powers.

5) Lastly, there is a need to step up dialogue between courts
to further facilitate the resolution of disputes concerning funda-
mental rights and social integration.

Ladies and gentlemen,
I cannot be sure that I have been totally accurate in repro-

ducing our thoughts and discussions. I hope you will make
allowances for that.

Thank you for your kind attention.
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inating the laws that could trigger social conflict and disintegra-
tion. Besides, some historic judgments provided a moral support
alongside legal one to the struggle against discrimination.
Perhaps typical example of such judicial contribution was the
Brown decision of the US Supreme Court, which was a turning
point in ending school segregation.4 The Brown judgment not only
radically altered the policy of segregation but also provided a
moral support for the civil rights movements. In 1955, a year after
Brown, Martin Luther King urged the African American people to
support the boycott of Montgomery's segregated bus system by
referring to the Supreme Court alongside God Almighty. In his
famous speech he declared, "We are not wrong. If we are wrong,
the Supreme Court of this nation is wrong. If we are wrong, the
Constitution of the United States is wrong. If we are wrong, God
Almighty is wrong." 5

The integrative function of constitutional justice should not be
exaggerated. It is true that constitutional courts can and in fact do
influence social integration, but they are not the prevailing actors
who determine the process of social integration. As Dieter Grimm
states, constitutions "produce normative effects", and "the
process of social integration does not unfold on a normative
ground".6 Grimm has emphasised that "Integration takes place in
the real world. It is a social process that can be promoted by the
constitution but is not controlled by it."7

Keeping in mind this limited function of constitutions and con-
stitutional justice, we can now turn to the question of what kinds of
constitutional instruments are available for the constitutional
courts to invoke in preventing and/or settling social conflicts and
fostering social integration.  

1. Integrative function of constitutional justice 
In today's increasingly globalised and fragmented world,

social integration became an important political problem that
must be resolved by the governments. As the European Court of
Human Rights has suggested, the state authorities must act as a
kind of "mediator" between conflicting groups with a view of
ensuring these groups recognize and tolerate each other.1

The expansion of the judiciary to cover almost all social and
political issues has given rise to expectations that it must also play
a crucial role in fostering social integration. Judges are expected
not only to settle disputes, but also to solve social and political
problems that other branches of the state are "unable or unwilling
to deal with effectively".2 Indeed, as Ran Hirschl put it, "national
high courts worldwide have been frequently asked to resolve a
range of issues, varying from the scope of expression and reli-
gious liberties, equality rights, privacy, and reproductive free-
doms, to public policies pertaining to criminal justice, property,
trade and commerce, education, immigration, labor and environ-
mental protection".3

The Germany's reply to the questionnaire reveals that "all
major political conflicts eventually reach the (Constitutional)
Court." Today constitutional courts deal with disputes arising
from income gaps among different classes of society, taxation,
social security, ethnic, religious and national differences, gender
equality and migratory flows, all of which constitute the main
sources of social conflict. Therefore, the issue of social integra-
tion inevitably falls within the scope of constitutional justice. 

The constitutional courts have contributed to the solution of
social problems and to enhancement of social integration by elim-

58

4 Brown v. Board of Education, 347 U.S. 483 (1954). 
5  Quoted in Mark Tushnet (ed.), I Dissent: Great Opposing Opinions in

Landmark Supreme Court Cases, (Boston: Beacon Press, 2008),
p.xvii-xix. 

6 Dieter Grimm, “Integration by constitution”, International Journal of
Constitutional Law, Volume 3, Numbers 2 & 3, Special Issue, (May
2005): 193-208, p.195.

7  Ibid., p.95

1 Serif v. Greece, Application no: 38178/97, 14/12/1999, par. 53;
Supreme Holy Council of the Muslim Community v. Bulgaria,
Application no: 39023/97, 16/12/2004, par. 96: “The role of the
authorities in a situation of conflict between or within religious groups
is not to remove the cause of tension by eliminating pluralism, but to
ensure that the competing groups tolerate each other.” 

2 Carlo Guarnieri & Patrizia Pederzoli, The Power of Judges: A
Comparative Study of Courts and Democracy, (Oxford: Oxford
University Press, 2002), p.1. 

3   Ran Hirschl, “The Judicialization of Politics”, The Oxford Handbook of
Law and Politics, K.E.Whittington, R. D. Kelemen & G.A.Caldeira
(eds.), (Oxford: Oxford University Press, 2008), p.119. 
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differences that distinguish one individual from the next in order to
promote the counterfactual identity that goes hand in hand with
equal moral worth".8 However, this is not always the case. In cer-
tain circumstances, the principle of equality requires the recogni-
tion of differences such as in the case of protecting the right to
freely exercise religion.9

The headscarf or full-face veil of Muslim women has been a
kind of social problem affecting social integration in some coun-
tries, especially France, Belgium, Germany, the Netherlands and
Turkey.  The reply of the Netherlands to the questionnaire clearly
states that the dominant questions concerning social integration
before the Council of State concern, among others, "clothing
(and other) habits including face-covering veils". Germany's reply
has also clearly referred to the headscarf judgment of the Federal
Constitutional Court which dealt with the claims of Muslim women
wearing headscarf to have equal rights compared to other reli-
gious groups.10 Turkey's response also mentions the
Constitutional Court's recent judgment on the issue of wearing
headscarf by lawyers in courtrooms.  

In Europe where Islam is a minority religion the headscarf or
burka has generally been perceived as an obstacle to social inte-
gration. The European Court of Human Rights, from the very
beginning, shared the view that headscarf and most recently full-
face veil (burka) is not compatible with principle of secularism and
gender equality.11

Unlike the courts in France, Belgium, and some other
European countries, the Spanish Supreme Court quashed the
ban on wearing burka in public places on the ground, among oth-
ers, that "a ban on the wearing of the full-face veil would have the
result of isolating the women concerned and would give rise to
discrimination against them, and would thus be incompatible with
the objective of ensuring the social integration of groups of immi-

2. Constitutional law applied in cases of social 
integration 

The reports of the countries, based on the replies to the
questionnaire, reveal that there exists a variety of constitutional
law to be applied in the cases concerning social integration. The
main instrument is the text of constitution. Generally speaking,
there are two kinds of constitutional provisions that may be
invoked to deal with social integration. First, constitutions have
provisions expressing such principles as rule of law, social state
and equality with a view to maintaining social integrity. Second,
constitutions contain rights provisions either as a separate bill of
rights or entrenched articles of constitution. The constitutional
courts directly apply provisions on social and economic rights to
dry out the sources of social conflict and to enhance social inte-
gration.  

Some courts also invoke directly or indirectly supranational
and international conventions in the cases of social integration
(Austria, Estonia, Georgia, Italy, Moldova, The Netherlands,
Russia, and Turkey).  In Austria, for instance, even though there
are no social fundamental rights of constitutional rank, the social
rights granted by the Charter of Fundamental Rights of the
European Union can be applied to settle social disputes. Likewise
the Netherlands indicates that since the European Union Law and
other self-executing treaties function as a "de facto constitution",
the social and cultural rights (especially relevant for minority) pro-
tected by these texts alongside the Constitution such as the free-
dom of religion and belief, the freedom of education, cultural and
linguistic rights, and equal treatment norms are invoked in
enhancing social integration. Besides, some countries (Mongolia,
Norway) apply organic laws. To sum up, in cases concerning
social integration constitutional courts apply almost all kinds of
constitutional law, most notably fundamental social rights, consti-
tutional principles of equality and social state, and international
human rights law. 

The constitutional principle of equality and non-discrimina-
tion is certainly one of the most effective means of enhancing
social integrity. The abstract equality before law requires the igno-
rance of particular differences and privileges of individuals. In
applying principle of equality "it is necessary to ignore all factual

60 61

8 Michel Rosenfeld, "Modern Constitutionalism as Interplay between
Identity and Diversity", M.Rosenfeld (ed.), Constitutionalism, Identity,
Difference, and Legitimacy: Theoretical Perspectives, (Durham:
Duke University Press, 1994), p.9. 

9  Ibid., p.10
10 FCC, decision of 24 September 2003, BVerfGE 108, 282.
11 S.A.S v. France (GC), Application no: 43835/11, 1 July 2014.
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Referring to the relevant judgments of the European Court of
Human Rights15 and Article 16 of the Convention on the
Elimination of All Forms of Discrimination against Women
(CEDAW), the TCC argued that the court of first instance should
have taken into account these provisions of international conven-
tions, rather than contravening provision of Civil Code, to settle
the concrete conflict.16 The Court therefore reached the conclu-
sion that the intervention in the spiritual integrity of the applicant
as protected under article 17 of the Constitution was not pre-
scribed by law. The TCC's surname judgment is a typical example
of invoking international human rights law in settling some dis-
putes that may lead to social disintegration. 

Apart from the principle of equality, the constitutional princi-
ple of social or welfare state is also applied by constitutional
courts to settle social conflicts. German Federal Constitutional
Court, for instance, responded that the state must respect the
constitutional principle of welfare state which entails, read in con-
junction with the right to human dignity, a right to minimum wel-
fare. Likewise, Federal Constitutional Court invoked the funda-
mental right to human dignity, "a cornerstone of German consti-
tutional law" in its jurisprudence on social integration.17

Latvia stated that the principle of socially responsible state is
an effective instrument which involves not only protection of fun-
damental social rights but also a general objective that must be
pursued by the legislator. The Constitutional Court of Latvia has
emphasised "in its case-law that the duty of the state to form a
sustainable and balanced policy to ensure welfare of the society
follows from the principle of a socially responsible state."
Similarly, the Constitutional Court of Lithuania indicated that "the

grant origin."12 Similarly, the Turkish Constitutional Court (TCC)
has recently found a violation of religious freedom and principle of
equality in a case where the applicant as a female lawyer was
removed from the court hearing because she was wearing a
headscarf. The TCC is of the opinion that different treatment of
the applicant who wears headscarf as a requirement of her reli-
gious belief constitutes a violation of principle of equality, which
requires the state organs and officials, including judges, to treat
everybody equally.13

The headscarf judgment of the Turkish Constitutional Court
also reveals that in countries where the access of individuals to
the constitutional courts is possible, the applicants are given the
opportunity to invoke rights provisions as well as constitutional
principles such as equality and prohibition of discrimination.
Indeed on another occasion, an individual application was lodged
before the TCC on the basis that the applicant was unable to use
her maiden name alone after marriage, and therefore she was
subject to gender discrimination. Surname question was a legal
and eventually constitutional problem having a certain impact on
social integration. Article 187 of the Turkish Civil Code stipulates
that "woman takes the surname of her husband; however, she
may also bear her maiden name before her husband's sur-
name..." In 2011 the TCC as plenary reviewed the constitutionali-
ty of this provision and found it constitutional.14

Two years later, the same issue was brought before
the TCC through individual application. This time the TCC
found a violation of the right to preserve and develop one's
spiritual being by invoking Article 90 of the Constitution
which gives certain primacy and priority to the internation-
al human rights agreements over national laws.
Accordingly, in case of conflict between international
human rights treaties and national laws the former pre-
vails. 
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15 See Ünal Tekeli v. Turkey, Application no: 29865/96, 16/11/2004;
Leventoğlu Abdulkadiroğlu v. Turkey, Application no: 7971/07, 28/5/2013;
Tuncer Güneş v. Turkey, Application no: 26268/08, 3/10/2013; Tanbay
Tülen v. Turkey, Application no: 38249/09, 10/12/2013.

16 Application No: 2013/2187, 19/12/2013
17 The relevant part of the Germany's reply is as follows: "In several

cases, the FCC has emphasized that there is a right to an existential
minimum the legislature must protect. More specifically, many deci-
sions in tax law did focus on the particular needs of families, where an
amount needed to sustain a minimum meaningful life must, accord-
ing to the constitution, be free from taxation (i.e. FCC, decision of 29
May 1990, BVerfGE 82, 60 <80>)".  

12 Cited in S.A.S v. France, par. 47. 
13 TCC (Plenary) Application No: 2014/256, 25/6/2014, par. 152. With

this judgment, the Turkish Constitutional Court radically changed its
previous judgments that the laws lifting the ban on headscarf were
unconstitutional.  

14 E. 2009/85, K. 2011/49, 10/3/2011. 
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3. Powers of constitutional courts to prevent/settle 
social conflicts 

The replies to the questionnaire reveal that most constitution-
al courts have competence to deal with social groups in conflict
through the individual complaints or concrete norm review. In
countries where the individual application or constitutional com-
plaint is adopted, social groups as private legal entities in various
forms such as foundations or associations have the opportunity to
appeal to the constitutional courts with a view to solve their prob-
lems.  

Apart from the system of constitutional complaint, almost all
constitutional courts have the competence to review constitution-
ality of laws either in the form of a priori or a posteriori review. The
a priori review of laws adopted by some countries like France pro-
vides a clear preventive role for the constitutional courts in avoid-
ing social conflict. The case of Moldova is worth mentioning,
because the competence of a priori review of constitutionality was
in a way self-granted by the Constitutional Court of this country.19

Moldova's reply indicated that "The a priori constitutional review
of laws is integrated, inseparably, in the legal mechanism aimed
to contribute to the effective preventive protection of the rights
and fundamental freedoms of the person." 

The a posteriori constitutional review in its abstract and
concrete forms grants the courts the competence to invalidate
the unconstitutional laws enacted by the parliaments, includ-
ing the laws that creates social conflict and causes disintegra-
tion in society. Unlike concrete review, the abstract constitu-
tional review of laws also provides a preventive instrument to a
certain extent because the constitutional courts may rapidly
annul the unconstitutional laws which are incompatible for
instance with the principle of equality, before they were fully
implemented. 

social character of the state and the social orientation of the state
are construed not only in the context of the concrete rights and
freedoms of human social rights, but also with the reference to a
larger concept of state functions."18

In a quite number of countries individuals have direct access
to the constitutional courts in various forms called individual
application, constitutional complaint and concrete appeal. In
such countries individuals may invoke with some limitations a
great range of constitutional law including constitutional rights
(e.g. right to equality, freedom of education and certain political
rights), constitutional principles and relevant instruments of inter-
national law. 

However, some countries like Germany, Spain and Turkey
exclude certain social and economic rights from the scope of
constitutional complaint.  Article 148 of the Turkish Constitution
clearly indicates that the constitutional rights which are at the
same time protected by the European Convention on Human
Rights are the subject of constitutional complaint. In Slovenia
constitutional complaint does not cover the allegations as to vio-
lations of general constitutional principles. Therefore the
Constitutional Court would reject an individual complaint "alleging
only infringements of the principle of a social state determined in
Article 2 of the Constitution". Likewise, Czech Republic indicated
that some social rights such as right to adequate level of material
security and right to free medical care are not extended to aliens.
It also stated that corporations may lodge a constitutional com-
plaint "but they may only rely on rights and freedoms whose
nature allows for protection of corporations (notably the right to
protection of property, right to a fair trial etc.)". 
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19 Moldova stated that "Until now, subject to constitutional review were
only the laws published in the Official Journal (a posteriori review),
but by the interpretation of the constitutional norms on 14 February
2014, the Constitutional Court ruled that, in the meaning of the Article
135 para. (1), lett. a) of the Constitution, the review of constitutional-
ity of laws includes the laws passed by Parliament, both after and
prior publication in the Official Journal of the Republic of Moldova (a
priori review)." 

18 The relevant part of the Lithunia's reply is as follows: "The
Constitutional Court has formulated several obligations for the legis-
lature that the latter must fulfill before it discharges its other func-
tions. For instance, while adopting the law on the state budget, the
Seimas must pay heed to the striving for a just and harmonious soci-
ety that is consolidated in the Constitution, whereas the state budget
must be formed in consideration of, inter alia, the existing social and
economic situation, and of the needs and possibilities of society and
the state."
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emphasise that the pressures of social groups on the courts dur-
ing some particular proceedings constitute a difficulty in terms of
settling conflicts (Croatia, Ecuador).  

Estonia mentions that the Court does not always have suffi-
cient knowledge to take decisions in dealing with social issues.
This is so because "the Court often finds it difficult to decide on
which solution would be the best for the society - it is largely a
political decision that mostly concerns the distribution of
resources within the society." It must be noted that a few coun-
tries indicate that they do not encounter any problems in settling
social disputes (Thailand and Mongolia). 

With respect to limitations in the access to the courts which
prevent them from settling social conflicts, some responses indi-
cate that there is no direct individual or group access to the con-
stitutional courts aiming to prevent social conflicts and to
enhance social integration. However, the courts deal with certain
social problems concerning group conflict and social integration
within the framework of their general jurisdictions.  

In some countries, constitutional justice is accessible only
to limited number of organs or persons who are state related
(Bulgaria, Chad. Moldova). However, most constitutions pro-
vide the individuals and groups with the chance to bring their
complaints before the constitutional courts in a direct and indi-
rect ways. There are also certain limitations in terms of individ-
ual access to the courts which might have negative impacts on
the function of settling some conflicts. The exclusion of social
and economic rights from the constitutional complaint may be
mentioned as a typical example of limitations on the compe-
tences of the courts to effectively prevent social conflicts aris-
ing from, for instance, unemployment or working conditions
(Turkey). 

Another limitation in the access to the constitutional courts is
the court fee to be paid in order to lodge individual applications.
However, this cannot be considered as a serious obstacle that
may prevent the courts from settling disputes, because (a) the
amount of fee is usually affordable, and (b) the legal aid is provid-
ed for the applicants who have no sufficient financial means
(Czech Republic, Turkey). 

As a matter of principle, in cases of constitutional complaint,
where the constitutional courts found a violation of a right, the
source of violation whether it is a legal provision or its practice by
the state authorities must be removed in order to avoid the repet-
itive violations. Some courts, like the Federal Constitutional Court
of Germany, have the competence to annul the laws in cases of
constitutional complaint, where it found the relevant law in breach
of constitutional rights. On the other hand, some other courts
including the Turkish Constitutional Court have no power of
annulling the unconstitutional laws in cases of constitutional com-
plaint.  

With regard to review of constitutionality, the constitutional
courts as negative legislators, to use the words of Hans Kelsen,
act to remove the obstacles to social integration by invalidating
unconstitutional laws which either created or likely to create social
conflict.  The forms of decisions given by the constitutional courts
to settle social conflicts are various ranging from annulling or
repealing (Germany, Spain, Macedonia, Turkey etc.) to declaring
the unconstitutional law void and null (Mongolia, Thailand,
Ukraine). Some courts have also the competence not to apply the
unconstitutional law in a specific case dealing with social integra-
tion (Norway). 

Finally, most of the courts declared that the prevention of
social conflicts falls outside of their jurisdictions; thus they have
no preventive role in the field of social integration. Having said
that, as explained above, a priori and to a certain degree a poste-
riori abstract review of constitutionality provide necessary means
in order to foster harmony and toleration that may serve prevent-
ing social conflicts. 

4. Difficulties in applying constitutional instruments and 
limitations in the access to courts 

The analysis of replies reveals that most of the constitutional
courts have faced some structural and systemic difficulties in
applying the constitutional instruments at their disposal. In some
countries primary difficulties derive from the structure of constitu-
tional system. The reluctance of the other state organs to execute
decisions of the constitutional court constitutes an important dif-
ficulty (Croatia, Slovenia and Macedonia). Some responses
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Juiz Raul Araujo

Judge of the Constitucional Court of Angola

I - Os tribunais constitucionais, intervêm na resolução de litígios

de vária natureza na defesa dos direitos fundamentais dos cidadãos,

assim como em outras matérias de natureza jurídica e política, con-

tribuindo, desta forma, para prevenir e evitar conflitos sociais e con-

tribuir para a integração social.

A justiça constitucional tem um papel importante na integração

social mas a sua função é limitada, já que ela não é o actor principal

nesse processo.

II - O principal instrumento a ser utilizado pelos tribunais consti-

tucionais nos casos relativos à integração social é a Constituição.

Outro instrumento são as normas de direito internacional relativas aos

direitos humanos que podem ser aplicadas directamente pela justiça

constitucional. Estas normas sobrepõem-se às normas ordinárias de

direito interno.

A Constituição dispõe de princípios que podem ser invocados na

justiça constitucional em casos de integração social. São os casos dos

princípios, por exemplo, da igualdade e da não discriminação, o princí-

pio do Estado de Direito, o princípio do Estado social.

Outros princípios essenciais a serem tomados em consideração

são os do acesso à justiça e à celeridade processual.

III - Os tribunais constitucionais podem contribuir para a pre-

venção de conflitos sociais através dos mecanismos do recurso de

inconstitucionalidade ou por intermédio da fiscalização preventiva ou

sucessiva das leis, nas suas formas concreta ou abstrata.

A maioria dos tribunais constitucionais têm competência para

receber recursos de inconstitucionalidade, ordinários ou extra-

ordinários, de grupos sociais, enquanto entidades jurídicas de direito

privado, tais como fundações ou associações. Nestes casos quando os

tribunais constitucionais se deparam com a violação de um direito, a

fonte de violação, se é uma disposição legal ou a sua prática pelas
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Conclusion 
A number of conclusions may be drawn from above explana-

tions based on replies to the questionnaire. Firstly, enhancing or
dealing with issues concerning social integration is perceived as
one of the responsibilities of the constitutional courts. In realising
this delicate function, the courts are bound to respect social and
cultural diversity deeply embedded in our societies. The struggle
against discrimination on especially ethnic and religious ground is
precondition for ensuring diversity. Therefore all the state organs,
as the Strasbourg Court has emphasised, "must use all available
means to combat racism and racist violence, thereby reinforcing
democracy's vision of a society in which diversity is not perceived
as a threat but as a source of its enrichment."20

Secondly, there are relevant and sufficient constitutional law
provisions at the disposal of constitutional courts in settling social
conflicts and fostering social integration. The rights provisions,
constitutional principles and international human rights law pro-
vide the required instruments for dealing with such social issues
as social security and migration. 

Thirdly, constitutional courts have necessary competences of
invalidating the laws which they deem incompatible with the con-
stitutional rights and principles. By using their competences, the
supreme or constitutional courts historically contributed to social
integration by helping for instance to eliminate ethnic and reli-
gious discrimination. However, the constitutional courts have not
magical powers of preventing all social conflicts or settling every
kind of social disputes. The constitutional judges are not

Hercules, to borrow Ronald Dworkin's metaphor, to
create an integrated society by resolving all kinds of
group conflicts.  

Finally, the enduring success in social integration
depends on effective work of all state organs and the
willingness of individuals to live together. This ultimate-
ly requires a political culture that recognises the onto-
logical status and rights of "other(s)". 
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20 Nachova and others v. Bulgaria (GC), Application no: 43577/98,
43579/982006, 6/7/2005, par. 145. 
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a realização desta função delicada, os tribunais devem respeitar o plu-

ralismo jurídico, social e cultural das sociedades onde estão inseridos.

2 - Existem disposições de direito constitucional pertinentes e

suficientes colocados à disposição dos tribunais constitucionais na res-

olução dos conflitos sociais e para promover a integração social. As

disposições relativas aos direitos, princípios constitucionais e do dire-

ito internacional dos direitos humanos fornecem os instrumentos

necessários para lidar com tais questões sociais como a segurança

social e as migrações.

Particular destaque devem ser dados aos princípios da igualdade,

da não discriminação, do Estado de Direito, do Estado social.

Destaque particular foi dado ao princípio do acesso ao direito e à

justiça, assim como ao princípio da celeridade processual. Neste senti-

do os tribunais constitucionais, na sua organização e funcionamento

devem dotar-se dos meios e mecanismos que lhes permitam a efecti-

vação do direito a um processo equitativo e a exames rápidos aos

recursos que lhes sejam submetidos.

Os tribunais constitucionais devem, igualmente, recorrer-se da

experiência oriundas de decisões de outras instâncias, em sede de dire-

ito comparado, para enriquecimento dos seus acórdãos.

3 - Os tribunais constitucionais têm competência para invalidar as

leis que considerem incompatíveis com os direitos e princípios consti-

tucionais. Ao usar os seus poderes, os tribunais supremos ou constitu-

cionais historicamente contribuíram para a integração social, ajudando,

por exemplo, a eliminar a discriminação étnica e religiosa. No entanto,

os tribunais constitucionais não têm poderes para prevenir todos os con-

flitos sociais ou a liquidação de todo o tipo de conflitos sociais.

4 - O sucesso duradouro de integração social depende de um tra-

balho efetivo de todos os órgãos do Estado e da vontade

dos indivíduos a viver juntos. Esta última análise, requer

uma cultura política que reconhece o estatuto e os direitos

de todos os cidadãos.
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autoridades estatais, devem anular ou revogar essas leis, quando haja

violação de direitos constitucionais.

Os tribunais constitucionais têm também competência para fazer

a fiscalização da constitucionalidade, de forma preventiva e sucessiva,

concreta ou abstrata.

A fiscalização preventiva da constitucionalidade das leis permite

aos tribunais constitucionais evitar conflitos sociais e integra-se no

mecanismo jurídico destinado a contribuir para a protecção preventiva

eficaz dos direitos e liberdades fundamentais dos cidadãos. A fiscal-

ização sucessiva, nas suas formas abstrata ou concreta, dá competên-

cia aos tribunais constitucionais para invalidar as leis inconstitu-

cionais, aprovadas pelos parlamentos, destacando-se as que criam con-

flitos sociais e provocam a desintegração social.

IV - Existem várias limitações que impedem que os tribunais con-

stitucionais possam exercer a sua função de integração social ou na

aplicação dos instrumentos constitucionais. Algumas dessas dificul-

dades são estruturais e sistémicas uma vez que, por vezes, os outros

órgãos do Estado têm relutância em executar as decisões dos tribunais

constitucionais e, outras vezes, há uma grande pressão sobre os tri-

bunais quando eles estão a apreciar alguns processos.

Outra limitação resulta do facto de em alguns países o acesso ao

tribunal constitucional estar reservado apenas a entidades públicas não

se dando aos particulares a possibilidade de recorrerem directamente a

este tribunal. A exclusão dos direitos sociais e económicos do recurso

de inconstitucionalidade em alguns países é, igualmente, uma limi-

tação à possibilidade dos tribunais constitucionais impedirem a

existência de conflitos sociais, como por exemplo, o desemprego ou as

condições de trabalho.

Conclusão:

A intervenção do orador principal e as várias intervenções feitas

podem ser resumidas nas seguintes conclusões:

1 – Os tribunais constitucionais são instrumentos relevantes e efi-

cazes para tratar da integração social mas as suas funções integrativas

são limitadas.

Melhorar ou lidar com questões relacionadas com a integração

social é uma das responsabilidades dos tribunais constitucionais. Para
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Periodic meetings and exchanges of ideas between mem-
bers of the Constitutional Courts of various countries heighten
our understanding of the multidimensional nature of our tasks as
interpreters of the Constitution in an increasingly more intercon-
nected world, as we seek solutions for common problems in
areas such as the environment, health, culture, science, human
development, etc. These issues raise many challenges in apply-
ing the law more fairly, maintaining legal security, ensuring
peaceful social relationships and consolidating fundamental
rights. 

I believe my topic today, "The role of constitutional justice in
social integration", is central to the work of the Constitutional
Courts. In this area the Brazilian Supreme Court - the Supremo
Tribunal Federal, which I have the honour to chair - has a sub-
stantial body of well-established case-law, the main precedents
of which I will now briefly outline. 

I will begin this short presentation by referring to the thinking
of John Rawls, for whom "the concept of justice is defined (...) by
the role of its principles in assigning rights and duties and in
defining the appropriate division of social advantages".1 I firmly
believe that the judiciary in democratic nations is increasingly
involved in pursuing such objectives, aware as it is of its responsi-
bility in promoting justice, which is now understood as the promo-
tion of equality of opportunity for people, irrespective of natural or
acquired inequalities. 

This meeting, organised under the auspices of the distin-
guished Constitutional Court of South Korea and the Venice
Commission, provides a forum for mutual reflection on issues that
currently drive constitutional justice in areas that allow it to con-
tribute towards ensuring the integration of all groups that make up
society, without discrimination. 

It seems clear to me that the deepening of international co-
operation at the most varied levels, besides simply boosting eco-
nomic activity, has shown just how far the challenges we face in
the day-to-day exercise of our function of judging are surprising-
ly similar. 
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Session IV
The Role of Constitutional Justice 

in Social Integration

Ricardo Lewandowski

President of the Federal Supreme Court of Brazil

Mr Park Han-Chui, President of the Constitutional Court of
South Korea 

Mr Gianni Buquicchio, President of the Venice Commission 
Presidents of the Constitutional Courts and Conferences of

Constitutional Jurisdictions here present, 
Mr Il-won Kong, Judge of the Constitutional Court of South

Korea 
Sheikha Munira bint Abdullah bin Mohammed Al Khalifa, 
Assistant Secretary General of the Constitutional Court of

Bahrain  
Ladies and Gentlemen,
Members of the international legal community, 

I am delighted to be here as keynote speaker at the 4th
Session of this major World Conference, whose most recent
Congress, organised jointly by the Federal Supreme Court of
Brazil and the Venice Commission, took place in Rio de Janeiro
from 16 to 18 January 2011, to the great benefit of the interna-
tional legal community. 

Besides the fruitful relationships that have been cultivated
since that valuable opportunity to share experiences, these
forums for excellence show that contacts between judges from
different national jurisdictions, ensured by what is now known as
"legal diplomacy", are essential to dialogue between peoples.
They also show that there are more common aspects which bring
them together than areas of disagreement that keep them apart.  
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discrimination or a means to assert superiority over people who
stand out from other members of the community because of cer-
tain personal characteristics. 

According to this approach, the notion of social integration
relevant to us today involves a sense of cohesion, harmony and
equilibrium in interpersonal relationships, overcoming the differ-
ences intrinsic to human beings which have often crystallised
over the centuries. In the light of the understandable slowness of
different societies in adapting to the democratic changes intro-
duced in modern times, the judiciary - by means of its
Constitutional Courts in particular - must be a vanguard institution
in speeding this process up. 

Against that background, in the short time available to me I
will outline a number of Brazilian Federal Supreme Court deci-
sions which seek to fulfil the constitutional rule of the promotion of
social integration, regarded as one of the pillars of republican life. 

I must stress that the development of Brazilian Supreme
Court case-law in this area has been accompanied, particularly
over the last decade, by great advances in cutting-edge public
policies that have allowed millions of Brazilians to escape the
abject poverty in which they lived and join the labour and con-
sumer market. 

I will divide my presentation on the development of Brazilian
Supreme Court decisions on the topic at issue into three parts.
Firstly, I will outline the body of case-law which has set out the
parameters required to recognise the enforceability of social
rights on the basis of specific cases heard by the Court.  

I will go on to address a number of important decisions on the
protection and inclusion of minorities or vulnerable groups
which have had great social consequences and the effects of
which are now felt in citizens' daily lives. 

Finally, I will comment on the opening of the Court to civil soci-
ety through the latter's participation in decision-making
processes, via amici curiae and the holding of public hearings
which allow its judges to benefit from the great plurality of ideas
and values characteristic of a multicultural society such as Brazil's. 

I believe that the decisions I will outline represent the key
milestones in the Brazilian Supreme Court's action to promote
social integration. 
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To give just a few examples, I would like to mention the
defence of minorities and vulnerable groups, the consolidation of
women's rights, the achievement of republican equality, guaran-
teed public liberties, the enforceability of social rights, transpar-
ent judicial action, the opening of decision-making procedures to
public debate, the dissemination of fundamental guarantees on
private relations, the appropriate protection of workers, etc.,
among so many other major issues. 

I believe that the important role of constitutional justice in
social integration now more than ever involves applying the gen-
erally recognised principle of equality before the law with due
consideration. If it is interpreted on a linear basis, bearing only its
formal aspect in mind, i.e. merely guaranteeing equality for all
before the law, it may give rise to enormous injustices, particular-
ly when legal decisions disregard the appreciable differences that
exist between the various groups and individuals that make up
society. 

One of the key objectives of democratic states based on the
rule of law in this 21st century is the eradication of social inequal-
ities by ensuring that citizens are completely equal before the law.
In that context, the relevance of the judiciaries of the various
nations is growing exponentially, particularly their Constitutional
Courts as agents for realising the commitments to and desire for
material equality set out in the respective political charters, and
moreover provided for in countless international covenants and
treaties. 

According to more progressive schools of legal thought, a
desirable level of social integration cannot be achieved without
incorporating the idea of material or substantive equality and
going beyond the formal orthodox perspective of the principle of
equality before the law bequeathed by 19th-century constitu-
tions. 

This is because the very concept of democracy generates the
need to ensure that all people have the right to equality, but an
equality which tolerates, accepts and includes any differences
between the varied groups and individuals that make up society,
assuring them that their respective particular features will be pre-
served. It is therefore essential to go beyond the concept of mere-
ly formal equality, particularly when it might represent a factor of
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the Constitution itself - is insurmountably limited by the con-
stitutional guarantee of the social minimum, which in the
context of our positive legal system represents a phenome-
non emanating directly out of the presumption of essential
human dignity".5

The Supreme Court's recognition that people must be
allowed to benefit from the social minimum, together with the
understanding that the principle of human dignity is a funda-
mental pillar of the Constitution, imposed ever greater restrictions
on the possibility open to the public authorities to cite the theory
of the "limits of the possible", making it feasible for citizens to
demand the realisation of social rights via legal means. 

Similarly, Brazil's Federal Supreme Court began to identify
situations involving inertia or indeed government negligence in
complying with its constitutionally-established responsibilities,
consolidating the "unenforceability of the State's discretion
in rendering social rights effective".6

Having made these initial remarks, I will now examine some
more significant judgments that have contributed to the better
integration of minorities or vulnerable groups in their respective
communities. 

2) Integration of minorities or vulnerable groups 

2.1) Constitutionality of ethnic/racial quotas
In presenting the leading case7 on recognition of the consti-

tutional legitimacy of affirmative-action programmes establishing
a system of reserved places, based on ethnic/racial criteria, for
access to Brazilian university education, I would first like to say
that the decision in question - taken unanimously by the Supreme
Court - brought about a real revolution in the country in terms of
the integration of populations that had previously been excluded
from higher education. 

As judge-rapporteur in that important case, my opinion laid
stress on the difference between the formal and material aspects
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1) The enforceability of social rights 
The idea underlying the concept of the enforceability of social

rights provided for in the constitution is that government failure to
ensure such rights legitimises judicial intervention to consolidate
them. Brazil's Federal Supreme Court has stated in this respect
that "when the public authorities fail to comply totally or in part
with their duty to implement public policies defined in the text of
the constitution itself, that inadequate performance violates the
very identity of the Constitution".2

With such words in this specific case, the Court guaranteed
access to crиches or nurseries for children of up to 5 years of age,
a duty assigned explicitly to the State by the Brazilian
Constitution. In another case the Federal Supreme Court guaran-
teed the right of people in need to free medication.3 In yet anoth-
er it imposed the establishment of a pool of 'public defenders' to
serve the underprivileged who could not afford to take on a
lawyer,4 thus ensuring that they had full access to justice. 

Before the consolidation of that opinion, which has been sys-
tematically underscored in subsequent judgments, the public
authorities, in order to avoid complying with certain constitution-
ally-established obligations concerning social rights, repeatedly
cited the theory, of German origin, of the "limits of the possible",
according to which the possibility of demanding positive assis-
tance from the State is conditional not only upon the availability of
budgetary resources but also upon the reasonableness of the
claim, in view of the needs of society as a whole.  

This gradual restriction by the Federal Supreme Court of the
possible circumstances in which the State could make use of this
theory to avoid complying with constitutional rules on social
rights, based on examining specific cases, marked great
progress in legal theory. The Court's current understanding on
this issue is summarised as follows: 

"The 'limits of the possible' precept - which the public
authorities cannot cite in order to defraud, frustrate and ren-
der inviable the implementation of public policies defined in
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people and groups whose fundamental rights had previously
been restricted in certain respects, and who had been prevented
from fully exercising their freedom and realising their potential.
Brazil was a pioneer in this area, together with a small group of
countries. 

2.3) Protection of women 
With respect to the protection of women against domestic

violence, the Brazilian Supreme Court reaffirmed the constitution-
ality of the "Maria da Penha Law",9 a legal instrument that
increased the severity of punishment for aggression against
women. This law was named after a woman who became para-
plegic after repeated ill-treatment and two attempted murders by
her then domestic partner. 

By amending the criminal code in this area, the Maria da
Penha law allowed perpetrators of violence against women in a
domestic or family setting to be arrested and remanded in cus-
tody, avoiding the possibility of the usual punishment of mild or
alternative penalties. It also became possible to bring criminal
proceedings against offenders, usually without the need for the
victims - who are normally inhibited by fear of reprisals - to be for-
mally represented.  

In debating the constitutionality of affirmative action in favour
of women, the Supreme Court ruled that it is the State's duty to
prevent domestic and family violence, whether physical or psy-
chological. The Court confirmed that, by creating specific mech-
anisms to restrict and prevent physical or psychological abuse in
the private domain and by introducing special measures of pro-
tection, assistance and punishment to prevent gender-based vio-
lence of that kind, the legislature used the appropriate and nec-
essary means to achieve the ends enshrined in the Constitution. 

This judgment had enormous symbolic value, in particular
because it drew attention to an important social issue that had
previously had a very low profile. What is more, it opened up the
possibility of giving a voice to helpless, weakened and vulnerable
people, increasing their belief in justice and impacting on society
as a whole. 
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of equality before the law, stating that in order to achieve materi-
al equality between people, the State can make use both of poli-
cies of a universalistic nature, encompassing an indeterminate
number of individuals through structural measures, and affirma-
tive actions, which affect particular social groups in specific
cases, awarding them certain advantages for a limited time to
allow them to overcome inequalities deriving from particular his-
torical situations. 

Under the principle of equality before the law, which accord-
ing to the ancient Greek philosophers means treating the unequal
unequally according to their inequality, I recognised, as did my
Court colleagues, that the different selection method for public
universities can indeed take ethnic/racial or socio-economic cri-
teria into consideration to ensure that the academic community
and society itself may benefit from a plurality of ideas, a corner-
stone of the Brazilian State, as provided for in Article 1(V) of the
current Constitution. 

The Supreme Court's validation of the different rules that
established racial and socio-economic quotas in higher educa-
tion led to an exponential increase in the inclusion of students of
African descent in Brazilian university life, simultaneously promot-
ing an extraordinary increase in the self-esteem of people
belonging to that ethno-cultural group, which moreover forms the
broad majority in Brazil in demographic terms.  

2.2) Same-sex unions 
The Federal Supreme Court has also confirmed that stable

unions between same-sex couples are lawful under the
Constitution.8 The recognition that such relationships have the
status of a family entity enabled the rights conferred by law to
unions of people of different sexes to be extended to them. The
Court's decision was based essentially on constitutional grounds
of the prohibition of discrimination on the basis of gender or sexu-
al orientation, fundamental human dignity, the right to seek happi-
ness and the State's duty to ensure special protection for families. 

It is not difficult to understand the impact and scope of this
decision on the social integration of certain socially marginalised

78

8   ADI 4.277 and ADPF 132. 9   ADC 19 and ADI 4.424 

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ · 3(65)`14 3-й Êонãресс Всемирной êонференции по êонститóционномó правосóдию



In the case in which the issue was considered, the Supreme
Court declared that "the legislative majority cannot frustrate the
exercise, by minority groups which participate in the National
Congress, of the subjective public right that (...) gives them the
power to see the effective establishment of the parliamentary
inquiry, for a certain period, into a particular event".11

Thus by preserving the right of parliamentary minorities to
establish committees of inquiry without undue interference from
majority political groups, the Court enhanced democratic debate,
allowing diverging (albeit minority) opinions to be given free
expression. 

I would like to conclude my short presentation with a brief
outline of the Brazilian experience of amici curiae in cases of
abstract monitoring of constitutionality and the opening of the
Court to society in debating controversial issues prior to opening
the decision-making procedure. 

3) Participation of amicus curiae and public hearings 
By accepting the participation and extending the procedural

powers of amici curiae in proceedings on the constitutionality of
laws, the Brazilian Supreme Court not only provides assurance
that its decisions are more effective and legitimate but also
enhances the pluralism ensured by the Constitution. This proce-
dural device enables the Court to guarantee the formal participa-
tion of bodies and institutions that represent the general interests
of the community rather than the disputing parties, thus allowing
the particular values of certain social groups, classes or cate-
gories to come to the fore and assisting the Court in the difficult
task of handing down decisions as impartially as possible. 

In our court practice the amicus curiae is more than a merely
potential or optional collaborator in proceedings on constitution-
ality: it is now a special part of the the procedural relationship in its
own right. In this capacity the "friend of the court" can present
written submissions and orally argue the standpoint of the social
segment represented in the proceedings. 

The other side of the same coin - society's participation in tri-
als - is represented by public hearings. These are convened by
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2.4) Demarcation of indigenous land 
To continue this appraisal of decisions that have had a

marked impact on the social integration of marginalised people, I
would like to cite the Federal Supreme Court judgment which
recognised the right of indigenous communities to continuous
demarcation of their land,10 without its division into separate ter-
ritories. The Court took the view that it had to take that stance to
ensure, amongst other things, that Brazil's various indigenous
populations have sufficient land to guarantee decent livelihoods,
not only in economic terms but also from a linguistic and even
physical perspective, so as to preserve their rich heritage of
ancestral wisdom, which contributes to the diversity and original-
ity of the Brazilian cultural mosaic. 

In the "Raposa Serra do Sol Indigenous Reservation" judg-
ment, the Supreme Court confirmed the demarcation of a two mil-
lion hectare protection area for the native population, with a
perimeter of some 1 000 km, and also ordered the expulsion of
thousands of farmers, miners or simple squatters who were
unlawfully occupying it for speculative reasons. 

In so doing the Federal Supreme Court merely enforced the
constitutional rules incumbent upon the State to protect social
groups which contributed and continue to contribute to the for-
mation of our society's ethnic, cultural and historic identity. 

By asserting the need to fully integrate minority segments of
the social body into society, the Court helped to preserve our
acknowledged multiculturalism, which, together with the coun-
try's extremely rich environmental diversity, constitutes an inalien-
able heritage that present generations have the duty to bequeath
to future generations. 

2.5) Right of parliamentary minorities to object 
To bring this summary of relevant precedents of Federal

Supreme Court case-law on the protection of minorities to a
close, I would like to mention the decision guaranteeing the right
of parliamentary minorities to object, as an expression of the right
to demonstrate in a democratic society, allowing them to estab-
lish committees of inquiry.  
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now more than ever for judges to participate actively in discus-
sions on their social role and to seek, with composure and forti-
tude, to show how they can be more useful in achieving jus-
tice".12

This overview of the case-law of the Brazilian Supreme Court
in consolidating social rights - which until very recently were seen
as merely procedural rules - and the possibility of society's par-
ticipation in interpreting a nation's constitution shows how much
progress can be made in this field which lies between the Law and
Politics.  

Thank you very much for your attention. 
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the Court prior to hearing so-called hard cases, when it hears the
testimony of people with experience and authority in a particular
area in order to ensure public discussion of questions of fact or
law with a general impact and of significant public interest as a
way of supporting the judges. 

These meetings generally make it possible to clarify the
issues in dispute in cases being heard by the Court, which can
now rely on different views of the factual, technical-scientific,
political, economic and legal elements of the cases it is required
to hear. Over the last five years a number of public hearings have
been held in which specialists and interested parties have provid-
ed information on matters of the utmost importance, such as: (i)
the possibility of the use of embryo stem cells in scientific
research for therapeutic purposes; (ii) the system of funding elec-
tion campaigns; (iii) affirmative action policies in access to higher
education; (iv) the possibility of producing biographies not autho-
rised by the person concerned; (v) controversial aspects of the
Brazilian prison system; (vi) implementation of the right to health,
based on public authority provision of free medication and treat-
ment; (vii) prohibition of the sale of alcoholic drinks close to high-
ways; and (vii) the interruption of pregnancy in the event of anen-
cephalic foetuses. 

With this increasingly common practice, the Federal Supreme
Court has clearly shown that in exercising its constitutional juris-
diction in a democratic State based on the rule of law, it must con-
stantly strive to promote respect for the diversity of lifestyles and
world views existing in the plural society in which we live in this
21st-century world. 

Ladies and Gentlemen, 
I have no doubt that the experience we will share during this

Congress will strengthen our commitment, as judges and legal
practitioners, to an increased focus on the integration of margin-
alised or more vulnerable persons and groups into society
through constitutional justice. 

I do hope we can maintain that momentum, since as a
renowned Brazilian legal scholar, Professor Dalmo de Abreu
Dallari, has rightly observed, "the extension of the powers of the
Judiciary, with acknowledgement of its political role, has been
recognised since the end of the 20th century. (...) It is essential
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legal means. The Court also ruled a number of important deci-
sions upholding legitimacy of affirmative action for ethical/racial
minorities, the right of same-sex couples to form a union, the duty
of the State to protect women against domestic violence, as well
as the right of indigenous 

people to land. In addition, the amicus curiae and public
hearings are important mechanisms that promote the society's
meaningful participation and respect for diversity in trials.     

According to the replies to the questionnaires, the active role
of some constitutional courts is remarkable. The Constitutional
Court of Armenia has acted as a social mediator in many cases. In
Austria, until the early 1980s, the Constitutional Court has exer-
cised judicial self-restraint. However, since then, the Court has
gradually loosened this self-restraint under the influence of the
case law of the European Court of Human Rights. Now the law-
maker's discretionary scope of policy making is significantly nar-
rowed.  

The Croatian Constitutional Court makes clear distinction
between the politics and the constitutional law. In doing so, it bal-
ances between activism and judicial self-restraint. In Czech
Republic, it is not unusual that a minorities resort to the
Constitutional Court after it has been outvoted in the Parliament
on a specific issue. This practice makes the Court de facto the
third Chamber of Parliament. 

In Germany, it is also a regular occurrence that the minority
or opposition group challenges the decision of the political major-
ity in court. Decisions of the Constitutional Court are usually
understood as very forceful interventions into political and legal
debates, and mostly enjoy full respect. The Court is seen hybrid
institution between the courts and political organs. 

The Italian Constitutional Court is in the position of supple-
menting the operation of the political organs. The Court some-
times expresses warnings and hopes so as to orient the
Parliament's action in a constitutionally compatible direction. Due
to the Court's special position, these expressions are particularly
authoritative and contribute to guide not only institutions, but also
society in general. 

The Latvian Constitutional Court plays an important role in
defining the content of the social rights. The judicial power is
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Kang Ilwon

Justice of the Constitutional Court of Republic of Korea

In session 4, the honorable President of the Federal Supreme
Court of Brazil, Mr. Ricardo Lewandowski made a keynote speech
on the role of constitutional justice in social integration under the
presidency of Deputy Secretary General Ms. Alkhalifa of Bahrain
Constitutional Court. President Lewandowski emphasized that
the important role of constitutional justice in social integration
involves applying the generally recognized principle of equality
before the law with due consideration. Also, he stressed that a
sense of cohesion, harmony and equilibrium in interpersonal rela-
tionships are needed to overcome the differences intrinsic to
human beings. 

Every country has different type of courts which are in charge
of constitutional justice. Many Courts answered to the question-
naire that their constitutions do not directly enable the Court to
resolve social conflicts and they do not act as social mediator.
However all constitutional courts and equivalent institutions play a
key role in protecting human rights and enhancing rule of law.
Through this function, Courts are at least indirectly acting in set-
tling or avoiding social conflicts and contributing to social integra-
tion. 

The Federal Supreme Court of Brazil is very active in fulfilling
the constitutional role of the promotion of social integration.
President Lewandowski introduced a body of case law. He
showed us that the enhancement of Brazil's democracy and
social integration was possible through the Brazilian court's effort
to consolidate social rights, to protect minorities and vulnerable
groups, and to promote society's participation as a whole in inter-
preting constitution.  

Through its decisions, the Court recognized enforceability of
social rights to guarantee the minimum level of social protection
so that citizens can demand the realization of social rights via
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people, promoting participatory democracy and realizing a social
state with the rule of law.  

Germany pointed out that the role of the constitutional court is
to provide normative interpretation based on the applicable
sources of law.  

Bolivia emphasized the importance of international instru-
ments in providing common ground to respect and protect ethnic
diversity.  

Albania focused on the function of the constitutional court to
implement the constitution in a way to find a balance between pos-
itive and negative sides of democracy.  

There were additional comments by Andorra and the
Netherlands on the French headscarf case. Finally, Algeria made a
comment about the rights of children of same-sex couples.  

To sum up, all participants agreed on the basic idea that con-
stitutional justice should play a more active role to promote social
integration by guaranteeing fundamental rights of socially and
economically vulnerable and disadvantaged minorities. At the
same time, we also acknowledged that there could be some vari-
ations in implementing and realizing the idea among the States.  
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committed to assess whether the legislator has observed the
limits of its margin of appreciation. The Lithuanian
Constitutional Court solves the disagreement that occurs
amongst political parties, public figures and other actors in the
social space. The Constitutional Court of Moldova has solved
many cases of unconstitutionality on violation of the right of
property, the principle of equality, and the right of social assis-
tance and protection.  

The Constitutional Court of Russian Federation plays the role
of social mediator by establishing balance between public and
private interests in its decision. When considering cases connect-
ed with protection of social rights, the Russian Constitutional
Court finds balance of competing social values having obvious
political significance and thereby fixes the boundaries of admissi-
ble increase of the burden of social transformation. 

The Constitutional Court of Korea, the host court, has made its
best efforts to duly perform the duty of social integration. In 2013,
the Court received about 1,500 cases, and more than 95% of
cases were constitutional complaints. Anyone whose basic right
has been infringed by governmental power can file a constitution-
al complaint. We have taken pride in faithfully implementing the
duty of social integration since the Court was established in 1988.
As a result, the Court has been voted as the most trusted and influ-
ential government agency since 2005 in the public opinion. 

In floor discussion, France emphasized the importance of the
court's role in protecting equality. France mentioned about its two
recent cases on same-sex marriage and full headscarf, how it
interpreted the issues within the framework of matrimonial and
gender equality.  

Romania emphasized the role of the constitutional court in
striking balance between the means provided by the state and the
needs of the vulnerable people. Particularly, the Court upheld a
law imposing a duty on the employer to hire people with disabili-
ties at a certain rate.  

Peru raised several points to consider in exercising constitu-
tional judges' authorities to promote social integration, especially
the issue of limitation and independence of the judges. 

Dominican Republic, although it has only two years of histo-
ry, shared its experience in protecting the rights of disadvantaged
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There is a wide range of constitutional systems and the impli-
cation of the Constitutional Courts depends on the powers they
exercise on the basis of their Constitution.

While some courts have a very wide jurisdiction that specifi-
cally includes adjudication of social rights, the powers of other
courts relate more to civil and political rights, at least as concerns
claims individuals. Some courts have developed a rich case-law
on social issues on the basis of the rights to dignity, liberty and
equality and in the light of the principle of proportionality. Another
group of courts receives appeals only from State bodies rather
than from individuals. Finally, some Courts are most active in the
control of elections or the constitutional review of organic or insti-
tutional laws.

Notwithstanding this diversity of jurisdictions, there was con-
sensus among the participants of the 3rd Congress that their
work, whether directly related to social rights, or to civil and polit-
ical rights or to institutional issues, contributes to social integra-
tion.

At some point, all Constitutional Courts have to deal with
social issues, be it because they have to solve a legal conflict,
which developed between actors in society, be it because they act
preventively and have to examine the constitutionality of legisla-
tion before it enters into force. In this case, the court pre-empts
possible conflict by abstract control by invalidating unconstitu-
tional legislation, which could give rise to social conflicts, before
the legislation enters into force.

The economic crisis, which has gripped many countries,
forces Constitutional Courts to take up this challenge even more
urgently. Within countries, budgetary cuts result in the reduction
of services, which can lead to social problems. Inequalities
between countries, but also internal strife, often lead to illegal
migration. Within the framework of their competences, it is the
task of the Constitutional Courts to ensure that - in such a difficult
context - constitutional rights continue to be guaranteed.

Each judgment by a Constitutional Court upholding the
Constitution, democracy, the protection of human rights and the
rule of law, if properly implemented, contributes to social integra-
tion because it settles - with final authority - disputes, which could
otherwise result in social conflict. The Constitutional Courts thus
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Closing Session 

Seoul Communique

From 28 September to 1 October, the World Conference on
Constitutional Justice held its 3rd Congress in Seoul, upon the
invitation of the Constitutional Court of the Republic of Korea.

The World Conference on Constitutional Justice unites 93
Constitutional Courts and Councils and Supreme Courts as well
as Constitutional Chambers (hereinafter all referred to as
"Constitutional Courts") in Africa, the Americas, Asia and Europe.
It promotes constitutional justice - understood as constitutional
review including human rights case-law - as a key element for
democracy, the protection of human rights and the rule of law
(Article 1.2 of the Statute of the World Conference).

In addition to delegations from 73 Constitutional Court mem-
bers, 21 Constitutional Courts eligible for membership as well as
3 international and regional Courts, participated in the 3rd
Congress, which had a total of 306 participants.

The topic of the 3rd Congress, proposed by the host Court
and approved by the Bureau of the World Conference, was the
"Constitutional Justice and Social Integration". The 3rd Congress
dealt with this theme in four sub-topics:

1. Challenges of social integration in a globalised world
2. International standards for social integration
3. Constitutional instruments enhancing/dealing with/for

social integration
4. The role of constitutional justice in social integration.
On the basis of the replies to a questionnaire, each sub-topic

was introduced by a key-note speaker and then discussed by the
participants. At the final concluding session, the key-note pre-
sentations and the discussions of each session were summarised
by rapporteurs.
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respective regions through the effective implementation of inter-
national human rights norms, the participants encourage partici-
pating Asian Courts to promote such discussions.

In addition to the representatives of the 10 regional and lin-
guistic groups represented in the Bureau of the World Conference
on Constitutional Justice (Association of Asian Constitutional
Courts and Equivalent Institutions, the Association of
Constitutional Courts using the French Language, Commonwealth
Courts, Conference of Constitutional Control Organs of Countries
of New Democracy, Conference of Constitutional Courts of
Countries of Portuguese Language, Conference of Constitutional
Jurisdictions of Africa, Conference of European Constitutional
Courts, Ibero-American Conference on Constitutional Justice,
Southern African Chief Justices Forum, Union of Arab
Constitutional Courts and Councils), the Bureau is composed of
three other members that the first General Assembly of the World
Conference elected until the next regular General Assembly which
will take place in 2017 - the Constitutional Courts of Austria,
Lithuania and Turkey - (Article 4.b.1 of the Statute).

The 8th meeting of the Bureau of the World Conference
(Seoul, 28 September 2014) approved the financial report pre-
sented by the Venice Commission of the Council of Europe, which
acts as the Secretariat of the World Conference and approved
guidelines for accepting financial contributions (Article 4.b.7 of
the Statute).

The members of the World Conference and all other delega-
tions present express their sincere gratitude to the Constitutional
Court of the Republic of Korea for generously hosting the 3rd
Congress, which was organised in an outstanding manner, and to
the Venice Commission for its excellent secretarial support.
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have a pacifying role in society, which is essential to the function-
ing of democratic states that respect the protection of human
rights and the rule of law.

On the basis of the debates at the 2nd Congress of the World
Conference (Rio de Janeiro, 16-18 January 2011), which had
dealt with the independence of Constitutional Courts as the main
topic, the Bureau of the World Conference on Constitutional
Justice had decided that each Congress should, in addition to the
main topic, also include stocktaking on the independence of the
Constitutional Courts, members of the World Conference.

The 3rd Congress included such a stocktaking exercise. The
replies to the questionnaire on this point and the discussions at
the 3rd Congress showed that some courts and some judges
have indeed come under serious pressure from the executive and
the legislative powers, from vested interests, but also from the
media, which sometimes misunderstand judgments or distort the
image of courts. This generally occurs when courts render deci-
sions that displease other state powers. Several courts have been
subjected to fierce and disrespectful criticism, even seeing their
judgments not executed and in some cases, their budgets cut
and their powers reduced and some courts had even been dis-
solved.

The participants call upon the member Courts of the World
Conference to resist undue pressure from other State powers and
from vested interests and to take their decisions only on the basis
of the Constitutions and the principles enshrined in them. The
World Conference, through its Bureau, stands ready to offer its
good offices to Courts, which come under pressure. While the
World Conference can only provide moral support, solidarity from
peer courts, expressed via the World Conference, can be helpful
for a Court in order to be able to resist such pressure.

Furthermore, the participants were informed about the initia-
tive of the Constitutional Court of the Republic of Korea to pro-
mote discussions on human rights co-operation, including the
possibility of establishing an Asian human rights court based on
international human rights norms, in order to enhance human
rights protection in the region. Recognising the great contribution
by existing international human rights Courts in Europe, the
Americas and Africa to the protection of human rights in the
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óчаст ни êа ми. На ито ãо вой сес сии доê лад чи êи предс та ви ли
ре зю ме ос нов ных доê ла дов и об сóж де ний, сос то яв ших ся на
êаж дой сес сии. 

Сó ще ст вó ет ши ро êий спеêтр êонс ти тó ци он ных сис тем, и
роль êонс ти тó ци он ных сó дов за ви сит от тех пол но мо чий, êо -
то рые они осó ще с твля ют на ос но ве Êонс ти тó ции сво ей стра -
ны. 

При том что не êо то рые сó ды име ют весь ма ши ро êóю
юрис диê цию, в êо то рóю êонê рет но вêлю че ны сó деб ные пол -
но мо чия по со ци аль ным воп ро сам, пол но мо чия дрó ãих сó дов
свя за ны боль ше с ãраж да нс êи ми и по ли ти чес êи ми пра ва ми,
по êрай ней ме ре в том, что êа са ет ся ин ди ви дó аль ных жа лоб.
Не êо то рые сó ды раз ра бо та ли бо ãа тóю пре це де нт нóю праê ти -
êó по со ци аль ным воп ро сам на ос но ве прав на дос то и н ство,
сво бо дó и ра ве н ство, а таê же с óче том прин ци па со раз мер -
нос ти. Дрó ãая ãрóп па сó дов по лó ча ет за яв ле ния лишь от ãо сó -
да р ствен ных ор ãа нов, а не от дель ных лиц. На êо нец, не êо то -
рые сó ды на и бо лее аê тив ны в сфе ре êонт ро ля за вы бо ра ми
или при êонс ти тó ци он ном рас смот ре нии ор ãа ни чес êих или
инс ти тó ци о наль ных за êо нов. 

Нес мот ря на мно ãо об ра зие юрис диê ций, меж дó óчаст ни -
êа ми 3-ãо Êонã рес са был дос тиã нóт êон сен сóс в от но ше нии
то ãо, что их ра бо та, не за ви си мо от то ãо, свя за на ли она нап -
ря мóю с со ци аль ны ми пра ва ми или же с ãраж да нс êи ми и по -
ли ти чес êи ми пра ва ми или инс ти тó ци о наль ны ми воп ро са ми,
вно сит свой вêлад в со ци аль нóю ин теã ра цию. 

На оп ре де лен ном эта пе все êонс ти тó ци он ные сó ды долж -
ны рас смат ри вать со ци аль ные воп ро сы, бóдь то в си лó тоãо,
что они приз ва ны óре ãó ли ро вать êа êой-ли бо юри ди чес êий
êонф лиêт, êо то рый воз ниê меж дó сто ро на ми в об ще ст ве, или
же по то мó, что они действó ют пре вен тив но и долж ны рас -
смат ри вать êонс ти тó ци он ность за êо но да тель ства еще до то -
ãо, êаê оно встó пит в си лó. В этом слó чае сóд пре дóп реж да ет
воз мож ный êонф лиêт бла ãо да ря абстра êт но мó êонт ро лю,
приз на вая не êо нс ти тó ци он ным то за êо но да тель ство, êо то рое
моã ло бы по ро дить со ци аль ные êонф лиê ты, еще до то ãо, êаê
за êо но да тель ство встó пит в си лó. 

Эêо но ми чес êий êри зис, êо то рый ох ва тил мно ãие стра ны,
зас тав ля ет êонс ти тó ци он ные сó ды от ве чать на этот вы зов в
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Заключительная сессия

Се ульс кое ком мю ни ке 

С 28 сен тяб ря по 1 оê тяб ря Все мир ная êон фе рен ция по
êонс ти тó ци он но мó пра во сó дию про ве ла свой 3-й Êонã ресс в
Се ó ле по приã ла ше нию Êонс ти тó ци он но ãо Сó да Рес пóб ли êи
Êо рея. 

Все мир ная êон фе рен ция по êонс ти тó ци он но мó пра во сó -
дию объ е ди ня ет 93 Êонс ти тó ци он ных сó да и со ве та и Вер хов -
ных сó да, а таê же Êонс ти тó ци он ные па ла ты (ни же и ме нó е мые
"Êонс ти тó ци он ные сó ды") в Аф ри êе, Аме ри êе, Азии и Ев ро пе.
Êон фе рен ция со дей ствó ет êонс ти тó ци он но мó пра во сó дию,
по ни ма е мо мó êаê êонс ти тó ци он ный êонт роль, в том чис ле и
пре це де нт но ãо пра ва в об лас ти прав че ло ве êа – в êа че ст ве
ос но во по ла ãа ю ще ãо ас пеê та де моê ра тии, за щи ты прав че ло -
ве êа и вер хо ве н ства пра ва (статья 1.2 Óс та ва Все мир ной êон -
фе рен ции). 

В 3-ем Êонã рес се, по ми мо чле нов де ле ãа ций из 73 Êонс -
ти тó ци он ных сó дов, óчаст во ва ли предс та ви те ли 21 Êонс ти тó -
ци он но ãо сó да, име ю ще ãо пра во быть чле ном Êон фе рен ции,
а таê же трех меж дó на род ных и ре ãи о наль ных сó дов – в це лом
306 óчаст ни êов. 

Те ма 3-ãо Êонã рес са, пред ло жен ная при ни ма ю щим сó -
дом и óт ве рж ден ная Бю ро Все мир ной êон фе рен ции, - "Êонс -
ти тó ци он ное пра во сó дие и со ци аль ная ин теã ра ция". 3-й
Êонã ресс рас смот рел дан нóю те мó по че ты рем под те мам: 

1. Со ци аль ная ин теã ра ция в ãло ба ли зи ро ван ном ми ре. 
2. Меж дó на род ные стан дар ты со ци аль ной ин теã ра ции. 
3. Êонс ти тó ци он ные инстрó мен ты óê реп ле ния/ре ãó ли ро -

ва ния/оêа за ния под де рж êи со ци аль ной ин теã ра ции. 
4. Роль êонс ти тó ци он но ãо пра во сó дия в со ци аль ной ин -

теã ра ции.  
На ос но ве от ве тов на воп рос ниê êаж дая под те ма бы ла

предс тав ле на ос нов ным доê лад чи êом, а за тем об сóж да лась
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Óчаст ни êи при зы ва ют сó ды – чле ны Все мир ной êон фе -
рен ции оêа зы вать про ти во дей ствие не о бос но ван но мó дав -
ле нию со сто ро ны дрó ãих ãо сó да р ствен ных влас тей и за ин те -
ре со ван ных лиц, а таê же при ни мать свои ре ше ния лишь на
ос но ве Êонс ти тó ций и воп ло щен ных в них прин ци пов. Все -
мир ная êон фе рен ция пос ре д ством сво е ãо Бю ро вы ра жа ет
ãо тов ность пре дос та вить свои доб рые óс лó ãи тем сó дам, êо -
то рые по па да ют под дав ле ние. При том что Все мир ная êон -
фе рен ция мо жет оêа зать лишь мо раль нóю под де рж êó, та êая
со ли дар ность сó дов та êо ãо же óров ня, вы ра жен ная пос ре д -
ством Все мир ной êон фе рен ции, мо жет быть по лез ной для
сó дов для то ãо, что бы соп ро тив лять ся та êо мó дав ле нию. 

По ми мо это ãо, óчаст ни êи бы ли про ин фор ми ро ва ны об
ини ци а ти ве Êонс ти тó ци он но ãо Сó да Рес пóб ли êи Êо рея со -
дей ство вать об сóж де ни ям сот рóд ни че ст ва в сфе ре прав че -
ло ве êа, в том чис ле воз мож нос ти соз да ния Ази а тс êо ãо сó да
по пра вам че ло ве êа, ос но вы ва ясь на меж дó на род ных нор мах
в об лас ти прав че ло ве êа, для то ãо что бы óê ре пить за щи тó
прав че ло ве êа в этом ре ãи о не. Приз на вая оã ром ный вêлад сó -
ще ст вó ю щих меж дó на род ных сó дов по пра вам че ло ве êа в Ев -
ро пе, Аме ри êе и в Аф ри êе в за щи тó прав че ло ве êа в со от ве т -
ствó ю щих ре ãи о нах на ос но ве эф феê тив ной ре а ли за ции меж -
дó на род ных норм в об лас ти прав че ло ве êа, óчаст ни êи приз -
ва ли ази а тс êие сó ды, при няв шие óчас тие в Êонã рес се, со дей -
ство вать та êим об сóж де ни ям. 

По ми мо предс та ви те лей 10 ре ãи о наль ных и линã вис ти -
чес êих ãрóпп, предс тав лен ных в Бю ро Все мир ной êон фе рен -
ции по êонс ти тó ци он но мó пра во сó дию (Ас со ци а ция ази а тс -
êих êонс ти тó ци он ных сó дов и эê ви ва ле нт ных óч реж де ний, Ас -
со ци а ция êонс ти тó ци он ных сó дов, ис поль зó ю щих фран цó зс -
êий языê, сó ды Сод рó же ст ва на ций, Êон фе рен ция ор ãа нов
êонс ти тó ци он но ãо êонт ро ля стран но вой де моê ра тии, Êон фе -
рен ция êонс ти тó ци он ных сó дов стран, ис поль зó ю щих пор тó -
ãальс êий языê, Êон фе рен ция êонс ти тó ци он ных юрис диê ций
Аф ри êи, Êон фе рен ция ев ро пейс êих êонс ти тó ци он ных сó дов,
Ибе ро-аме ри êа нс êая êон фе рен ция по êонс ти тó ци он но мó
пра во сó дию, Юж но аф ри êа нс êий фо рóм ãлав выс ших сó деб -
ных инс тан ций, Со юз арабс êих êонс ти тó ци он ных сó дов и со -
ве тов), Бю ро сос то ит из трех дрó ãих чле нов, êо то рые бы ли
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еще бо лее сроч ном по ряд êе. Во мно ãих стра нах соê ра ще ния
бюд же тов при ве ли ê óре за нию óс лóã, а это мо жет выз вать со -
ци аль ные проб ле мы. Не ра ве н ство меж дó стра на ми, а таê же
внóт рен ние раз до ры час то при во дят ê не за êон ной миã ра ции.
В рам êах сво их пол но мо чий за да ча êонс ти тó ци он ных сó дов
сос то ит в том, что бы обес пе чи вать и в бó дó щем – в та êом
слож ном êон те êс те – ãа ран тии êонс ти тó ци он ных прав. 

Лю бое пос та нов ле ние Êонс ти тó ци он но ãо Сó да, êа са ю -
ще еся воп ро сов за щи ты Êонс ти тó ции, де моê ра тии, за щи ты
прав че ло ве êа и вер хо ве н ства пра ва, ес ли оно долж ным об -
ра зом ис пол ня ет ся, со дей ствó ет со ци аль ной ин теã ра ции,
ибо оно ре ãó ли рó ет – в оêон ча тель ном по ряд êе – спо ры, êо то -
рые в ином слó чае при ве ли бы ê со ци аль но мó êонф лиê тó. Та -
êим об ра зом, êонс ти тó ци он ные сó ды иã ра ют óми рот во ря ю -
щóю роль в об ще ст ве, что чрез вы чай но важ но для фóнê ци о -
ни ро ва ния де моê ра ти чес êих ãо сó дарств, обес пе чи ва ю щих
за щи тó прав че ло ве êа и вер хо ве н ство пра ва. 

На ос но ве об сóж де ний на 2-ом Êонã рес се Все мир ной
êон фе рен ции (Рио-де-Жа ней ро, 16-18 ян ва ря 2011 ãо да), на
êо то ром рас смат ри ва лась в êа че ст ве ос нов ной те мы не за ви -
си мость êонс ти тó ци он ных сó дов, Бю ро Все мир ной êон фе -
рен ции по êонс ти тó ци он но мó пра во сó дию ре ши ло, что на
êаж дом êонã рес се, по ми мо ос нов ной те мы, бó дет вêлю чать ся
воп рос о не за ви си мос ти êонс ти тó ци он ных сó дов – чле нов
Все мир ной êон фе рен ции. 

Под ве де ние ито ãов об сóж де ний по этой те ме сос то я лось
и на 3-ем Êонã рес се. От ве ты на воп рос ниê по это мó пóнê тó и
об сóж де ния на 3-ем Êонã рес се про де мо н стри ро ва ли, что не -
êо то рые сó ды и не êо то рые сóдьи действи тель но ис пы ты ва ли
серь ез ное дав ле ние со сто ро ны ис пол ни тель ной и за êо но да -
тель ной влас тей, со сто ро ны за ин те ре со ван ных лиц, а таê же
со сто ро ны СМИ, êо то рые иноã да неп ра виль но по ни ма ли
пос та нов ле ния или же ис êа жа ли имидж сó дов. Та êое час то
про ис хо дит, êоã да сó ды вы но сят ре ше ния, не нра вя щи е ся
дрó ãим ãо сó да р ствен ным влас тям. Не êо то рые сó ды под ве рã -
лись жест êой и не ó ва жи тель ной êри ти êе, при этом их пос та -
нов ле ния да же не ис пол ня лись, а в не êо то рых слó ча ях бы ли
соê ра ще ны их бюд же ты и оã ра ни че ны пол но мо чия, а не êо то -
рые сó ды бы ли да же рас пó ще ны. 
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Closing address

Philippe Boillat 

Director General of Human Rights and Rule of Law 
of the Council of Europe

Monsieur le Président, Excellences, Mesdames et Messieurs, 

C’est un privilège et un réel plaisir pour moi, au nom du

Secrétaire Général du Conseil de l’Europe, M. Thorbjørn Jagland,

que j’ai l’honneur de représenter aujourd’hui, de prendre la parole

sur un sujet de la plus haute importance pour les 47 Etats membres

du Conseil de l’Europe : la justice constitutionnelle. 

Nous sommes particulièrement heureux de la tenue de ce 3ème

Congrès de la Conférence mondiale sur la justice constitutionnelle

ici, en Corée, un pays qui s’est résolument engagé sur la voie de la

démocratie, du respect des droits de l’homme et de l’Etat de droit. 

Je tiens à mon tour à remercier vivement la Cour constitution-

nelle de la Corée et vous-même, Monsieur le Président, de l’excel-

lente organisation de cette manifestation, de votre accueil

chaleureux et de votre généreuse hospitalité. 

Mr President, 

The Council of Europe is the parent organisation of the Venice

Commission, which acts as the Secretariat for the World

Conference on Constitutional Justice. The Council of Europe can

be proud of what the World Conference has accomplished with the

assistance of the Venice Commission. 

As the Secretariat, the Venice Commission not only provides

logistic assistance to the World Conference, it also brings values. I

am pleased to read in the Statute of the World Conference the same

principles as those of the Council of Europe: democracy, the pro-

tection of human rights and the rule of law. I can assure you that the
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изб ра ны Ге не раль ной ас са мб ле ей Все мир ной êон фе рен ции
до сле дó ю щей Ге не раль ной ас са мб леи, êо то рая сос то ит ся в
2017 ãо дó. Это êонс ти тó ци он ные сó ды Австрии, Лит вы и Тóр -
ции (статья 4.b.1 Óс та ва). 

На 8-ом за се да нии Бю ро Все мир ной êон фе рен ции (Се óл,
28 сен тяб ря 2014 ãо да) был óт ве рж ден фи нан со вый от чет,
предс тав лен ный Ве не ци а нс êой êо мис си ей Со ве та Ев ро пы,
êо то рая действó ет в êа че ст ве Сеê ре та ри а та Все мир ной êон -
фе рен ции, а таê же рó êо во дя щие прин ци пы по при ня тию фи -
нан со вых вêла дов (статья 4.b.7 Óс та ва). 

Чле ны Все мир ной êон фе рен ции и все дрó ãие де ле ãа ции
вы ра жа ют свою исê рен нюю бла ãо дар ность Êонс ти тó ци он но -
мó Сó дó Рес пóб ли êи Êо рея за ве ли êо дóш ный при ем, оêа зан -
ный 3-мó Êонã рес сó, êо то рый был ор ãа ни зо ван чрез вы чай но
эф феê тив но, и Ве не ци а нс êой êо мис сии за от лич нóю под-
 де рж êó со сто ро ны Сеê ре та ри а та.

96

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ · 3(65)`14 3-й Êонãресс Всемирной êонференции по êонститóционномó правосóдию



turn had a very negative effect on the economy and on social inte-

gration. 

The Governments and Parliaments have to react to such crises

and they are sometimes obliged to take drastic measures. However,

our discussions have shown that the Courts and notably

Constitutional Courts are able to ensure that such measures remain

within the framework of the Constitution. Constitutional rights

have to be respected not only in times of affluence, when this may

be easy, but also in times of crisis. 

Finally, Mr President, this Congress has rightly focused on the

independence of the Constitutional Courts. We have heard about

pressure exerted on several of the participating Courts, but this

should not discourage you. I am delighted that this issue is, from

now on, a permanent topic on the agenda of your World Conference

congresses. In Europe and abroad, the Council of Europe strongly

supports judicial independence and in particular the independence

of Constitutional Courts. An independent and efficient judiciary is

the cornerstone of a genuine democracy. We have seen that coura-

geous constitutional judges can make a difference. It is up to each

one of you to defend your Constitution, even in difficult circum-

stances. 

I wish you every success in this noble task and I thank you very

much for your attention. 

Council of Europe will continue to fully support your Secretariat in

the pursuit of these goals. 

Mr President, 

You made the proposal to establish an Asian Court of Human

Rights. On behalf of the Council of Europe, I warmly welcome this

initiative. We are ready to share our experience in establishing the

European Court of Human Rights with likeminded Asian States

which are willing to take part in this important endeavour.

Establishing a genuine regional human rights court is a challenging

task, but I am confident that you will take on this task with convic-

tion and I wish you every success. 

It is also with great interest that we take note that there is a sim-

ilar initiative within the Arab countries. We are of course ready to

co-operate with these countries as well. 

Mr President, 

During these two days, we have had ample occasion to discuss

various aspects of the important role of constitutional courts in pro-

moting social integration. The topic of this 3rd Congress is also

very close to the goals of the Council of Europe. Social integration

has a firm link to human rights. Social rights are human rights, even

if the enforcement of social rights may differ in some respects. 

This was referred to during this Congress, in the Council of

Europe, we have established a special mechanism for the protection

of social rights, the European Committee of Social Rights which

supervises the implementation of the European Social Charter. This

legally binding instrument not only sets out such rights as housing,

health, education, employment but it also provides a collective

complaint mechanism open to employers’ organisations and trade

unions in order to guarantee these rights. Many other activities of

the Council of Europe, for example the protection of minorities,

contribute to social integration. 

In Europe but also in other parts of the World, countries strug-

gle with the effects of a profound economic crisis which seriously

endangers social cohesion. This crisis leads to unemployment, a

lack of public funds and a reduction of welfare services, which in
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Depending on your Constitution, you have different tools at
your disposal to fulfil your tasks. We have seen that values such as
equality, social justice and human dignity directly relate to social
integration, but we have also seen that more abstract principles
such as proportionality or reasonableness have the same impor-
tance in this respect.  

Like democracy, social integration can never be achieved but
should be seen as a process; a process that you, as constitution-
al judges, steer towards its constitutional goal. 

Judges, 
We have also spoken about your independence. We have

seen that it is under threat in some countries.  
You have a constitutional mandate – more accurately - you

have a mission to act independently; you have the duty of ingrati-
tude towards those who have appointed or elected you. And you
fulfil this role.  

This can be difficult, you may face obstacles, you may be
threatened and we have even seen such threats implemented.  

Judges sometimes stand alone against other State powers
and this can be very difficult, but you are called upon to fulfil your
constitutional task.  

This is your noble duty, to defend the Constitution not only
when this is easy – but also when it is difficult to do so.  

You should know that you are not alone; there are other
judges elsewhere, who may have a similar experience. If they
cannot come to the rescue, you should know that they support
you morally. This is not little. This may be just what is required
to be able to fulfil your role as independent constitutional
judges. 

Ladies and Gentlemen, 
We have come here for two purposes: we had useful and

rich discussions on an important topic, which relates to your
daily work. And we have come here to show that constitutional
justice is too important to be seen from only the angle of a sin-
gle country.  

The World Conference gives us the opportunity to share

Gianni Buquicchio 

President of the Venice Commission

Mr President of the Constitutional Court of Korea, 
Court Presidents and Judges, 
Ladies and Gentlemen, 
I am sure that I will receive your approval when I say that the

past three days of the 3rd Congress have been an important suc-
cess for the World Conference on Constitutional Justice and for all
of its members. Let me thank the Constitutional Court of Korea,
once again, for its outstanding performance in the organisation of
this major event.  

Thank you also for your kindness and your very warm hospi-
tality. 

Ladies and Gentlemen, 
We had some passionate discussions on the main topic of the

Congress: Constitutional Justice and Social Integration. We have
looked at this topic from various angles and we have seen that
whatever the type of constitutional justice, concentrated and spe-
cialised or diffuse, each Constitutional Court or Council or
Chamber, each Supreme Court has an essential role for the fur-
thering of social integration.  

Social integration is much more than social rights; the very
idea of a Constitution, which unites the people of a country, is the
best example of social integration. Your Courts are called upon to
safeguard this web of institutional and personal relations.  

You are also called upon to defend the Constitution and the
values that bind the strata of society together. We have intensely
discussed the dangers the Courts have to avert, which interna-
tional standards they can apply and how these international stan-
dards tie into the framework of the Constitution.  
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Park Han-Chul

President of the Constitutional Court of Korea

Honorable Mr. Gianni Buquicchio, President of the Venice
Commission,  

Mr. Schnutz Dürr, Secretary of the World Conference, 
Honorable Presidents,  
Chief Justices,  
Chairpersons,  
Distinguished delegates, 
I regret to say that the time has come to bring the 3rd

Congress of the World Conference to a close.  
Over the past three days, we had a very special time togeth-

er, putting our heads together to share our ideas, experience, and
wisdom about the constitution and constitutional justice.  

Thanks to your active participation, passionate exchange of
ideas, deep understanding, and close cooperation, we were able to
engage in candid, productive discussions of key issues related to
constitutional justice and social integration.  

During the Congress, we have reaffirmed that the protection
of universal human rights through constitutional justice results in
increased happiness of the members of society and facilitates
social integration. 

By adopting the Seoul Communiquй, we reached an under-
standing on the importance of strengthening the network between
courts of constitutional jurisdiction, and shared our expectations
for further promotion of dialogue on human rights cooperation at
the international level, including the possibility of establishing a
human rights court in Asia. 

I hope we can build on this achievement based on constitu-
tional justice of countries around the world and international human
rights systems, and further deepen our academic research and
studies. 

Hopefully, this will allow human rights and democracy to be

information, to discuss situations that are important to constitu-
tional justice and the courts that seek to uphold it. 

Ladies and Gentlemen, 
The World Conference on Constitutional Justice is here to

assist you. It is a forum that is there for you, to share ideas with
other judges and to provide support where it is needed. 

Thank you very much for your attention.
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За се дание Кон фе рен ции 
ор га нов конс ти ту ци он но го конт ро ля стран 

но вой де мок ра тии

28 сен тяб ря 2014 ãо да в рам êах 3-ãо Êонã рес са Все мир -
ной êон фе рен ции по êонс ти тó ци он но мó пра во сó дию в Се ó ле
сос то я лась за се да ние Êон фе рен ции ор ãа нов êонс ти тó ци он -
но ãо êонт ро ля стран но вой де моê ра тии, в êо то рой при ня ли
óчас тие де ле ãа ции Êонс ти тó ци он ных Сó дов Рес пóб ли êи Ар -
ме ния, Рес пóб ли êи Бе ла рóсь, Рес пóб ли êи Мол до ва, Рос сийс -
êой Фе де ра ции, Рес пóб ли êи Тад жи êис тан, Óê ра и ны, Êонс ти -
тó ци о н ноãо Со ве та Рес пóб ли êи Êа за хс тан и Êонс ти тó ци он ной
па ла ты Вер хов но ãо Сó да Êыр ãы зс êой Рес пóб ли êи. За се да ние
про во ди лось под пре се да тель ством Пред се да те ля Êонс ти тó -
ци он но ãо Сó да Рес пóб ли êи Ар ме ния, чле на Бю ро Ве не ци а нс -
êой êо мис сии, доê., проф. Г.Г. Арó тю ня на, êо то рый предс та вил
óчаст ни êам за се да ния ин фор ма цию о про де лан ной в рам êах
Êон фе рен ции де я тель нос ти и предс то я щих ме роп ри я ти ях.

В рам êах по ве ст êи дня за се да ния бы ли рас смот ре ны
воп ро сы осо бен нос тей со ци аль ной ин те ã ра ции в êон те êс те
êонс ти тó ци он но ãо пра во сó дия пе ре ход но ãо пе ри о да. Óчаст -
ни êи со ве ща ния об ме ня лись мне ни я ми о праê ти êе ор ãа нов
êонс ти тó ци он но ãо êонт ро ля в об лас ти со ци аль ной ин теã ра -
ции, предс та ви ли ос нов ные проб ле мы, с êо то ры ми стал êи ва -
лись со от ве т ствó ю щие ор ãа ны êонс ти тó ци о н нãо êонт ро ля в
дан ной сфе ре, и под че рê нó ли важ ность вêлю че ния и рас -
смот ре ния дан ной те ма ти êи в рам êах про хо дя ще ãо Êонã рес -
са. При ни мая во вни ма ние то обс то я тель ство, что ре ше ни ем
Все мир ной êонф рен ции êонс ти тó ци он но ãо пра во сó дия воп -
ро сы не за ви си мос ти êонс ти тó ци он ных сó дов долж ны вêлю -
чать ся в по ве ст êó дня всех Êонã рес сов, вêлю чая про хо дя щий
в Се ó ле, в хо де за се да ния бы ли рас смот ре ны таê же на сóщ -
ные вы зо вы не за ви си мос ти ор ãа нов êонс ти тó ци он но ãо êонт -
ро ля стран но вой де моê ра тии.

protected more strongly worldwide, and the rule of law to take
firm root in societies. This way, the World Conference will repre-
sent a new hope for the entire humanity aspiring to peace and jus-
tice. 

In this Congress, new Courts have been elected to the Bureau,
which has laid the foundation for continuity and development of the
World Conference. I would like to express my congratulations to the
Constitutional Court of Austria, the Constitutional Court of Turkey,
and the Constitutional Court of Lithuania on their election, and I look
forward to their commitment to further development of the World
Conference.  

Let me also thank the outgoing member Courts of the Bureau
the Constitutional Court of South Africa, the Constitutional Court of
Lithuania, the Constitutional Council of Algeria, and the Supreme
Federal Court of Brazil for their hard work and contribution during
their term, working alongside the Korean Constitutional Court.  

Now, it is finally time to say goodbye. Although we do not
have the venue yet, I already look forward to the 4th Congress,
which will be held three years from now pursuant to the Statute.  

I truly hope that our special relationship will continue and
grow even stronger.  

I also wish that your visit to Seoul during this Congress is remem-
bered as a fruitful and beautiful memory for a long time. 

Again, I want to thank all the delegations and distinguished
guests for actively participating throughout the Congress despite
their tight schedule.  

Well, so this concludes the 3rd Congress of the World
Conference.

Thank you. 
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Ре зю ме Ре ше ния Конс ти ту ци он но го Су да 
Óк ра и ны

Ре зю ме 
Ре ше ния Конс ти ту ци он но го Су да Óк ра и ны 

от 23  де каб ря 2014 го да № 7-рп/2014 по де лу 
об офи ци аль ном тол ко ва нии по ло же ний пунк та 13.1

статьи 13 За ко на Óк ра и ны "Об обя за тель ном 
стра хо ва нии граж да нс ко-пра во вой от ве т ствен нос ти

вла дель цев на зем ных транс по рт ных средств" 
по конс ти ту ци он но му об ра ще нию граж да ни на 

Бож ка Ва ле рия Ви таль е ви ча

Вы во ды: 
В ас пеê те êонс ти тó ци он но ãо об ра ще ния по ло же ния пóнê -

та 13.1 статьи 13 За êо на Óê ра и ны "Об обя за тель ном стра хо -
ва нии ãраж да нс êо-пра во вой от ве т ствен нос ти вла дель цев на -
зем ных транс по рт ных средств" от 1 ию ля 2004 ãо да № 1961-IV
(да лее - За êон № 1961) не об хо ди мо по ни мать таê, что транс -
по рт ны ми сред ства ми, при над ле жа щи ми óчаст ни êам бо е вых
действий, ин ва ли дам вой ны и ин ва ли дам I ãрóп пы, яв ля ют ся
та êие на зем ные транс по рт ные сред ства, êо то ры ми óêа зан -
ные ли ца об ла да ют êаê на пра ве собствен нос ти, таê и на лю -
бом дрó ãом пра во вом ос но ва нии.

В ос таль ной час ти êонс ти тó ци он ное про из во д ство преê -
ра ще но.

Êрат êое из ло же ние: 
Граж да нин Бож êо В.В. об ра тил ся в Êонс ти тó ци он ный Сóд

Óê ра и ны с хо да тай ством об офи ци аль ном тол êо ва нии по ло -
же ний пóнê та 13.1 статьи 13 За êо на № 1961, в со от ве т ствии с
êо то ры ми óчаст ни êи бо е вых действий и ин ва ли ды вой ны, êо -
то рые оп ре де ле ны за êо ном, ин ва ли ды I ãрóп пы, êо то рые лич -
но óп рав ля ют при над ле жа щи ми им транс по рт ны ми сред ст-

Об ра ща ясь ê ос нов ным нап рав ле ни ям сот рóд ни че ст ва в
рам êах Êон фе рен ции ор ãа нов êонс ти тó ци он но ãо êонт ро ля
стран но вой де моê ра тии, óчаст ни êи за се да ния под че рê нó ли
важ ность óã лóб ле ния сот рóд ни че ст ва в об лас ти об ме на ин -
фор ма ци ей и под де рж êи óчас тия в про еê тах, êон фе рен ци ях и
ме роп ри я ти ях, ор ãа ни зó е мы х ор ãа на ми êонс ти тó ци он но ãо
êонт ро ля стран но вой де моê ра тии. Óчаст ни êи за се да ния от -
ме ти ли зна чи мость и важ ность издания вест ни êа "Êонс ти тó -
ци он ное пра во сó дие" (пе чат но ãо ор ãа на Êон фе рен ции) êаê
плат фор мы для предс тав ле ния пе ре до вой праê ти êи ор ãа нов
êонс ти тó ци о н нãо êонт ро ля и расп ро ст ра не ния те о ре ти êо-
праê ти чес êих возз ре ний в об лас ти êонс ти тó ци он но ãо пра во -
сó дия. 

Óчаст ни êи за се да ния под че рê нó ли не об хо ди мость óã лóб -
ле ния сот рóд ни че ст ва с Ев ро пейс êой êом ис си ей "Де моê ра -
тия че рез пра во" Со ве та Ев ро пы (Ве не ци а нс êой êо мис си ей),
аê тив но ãо óчас тия в де я тель нос ти Все мир ной êон фе рен ции
по êонс ти тó ци он но мó пра во сó дию и со дей ствия ее óê реп ле -
нию.
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ние. За щи тó это ãо пра ва фи зи чес êих и юри ди чес êих лиц в
слó чае нас тóп ле ния стра хо вых слó ча ев, пре дóс мот рен ных
до ãо во ром стра хо ва ния или за êо ном, обес пе чи ва ет ãраж -
да нс êо-пра во вой инс ти тóт стра хо ва ния.

За êон № 1961 яв ля ет ся спе ци аль ным за êо ном, ре ãó ли рó -
ю щим пра во от но ше ния в сфе ре обя за тель но ãо стра хо ва ния
ãраж да нс êо-пра во вой от ве т ствен нос ти вла дель цев на зем -
ных транс по рт ных средств. В этом За êо не оп ре де ле но, что
ли ца ми, от ве т ствен ность êо то рых счи та ет ся заст ра хо ван ной,
яв ля ют ся стра хо ва тель и дрó ãие ли ца, пра во мер но вла де ю -
щие обес пе чен ным транс по рт ным сред ством, то есть та êим,
êо то рое óêа за но в действó ю щем до ãо во ре обя за тель но ãо
стра хо ва ния ãраж да нс êо-пра во вой от ве т ствен нос ти, при óс -
ло вии еãо эêсплó а та ции ли ца ми, от ве т ствен ность êо то рых
заст ра хо ва на (пóнê ты 1.4, 1.7 статьи 1).

Од ной из за дач Мо тор но ãо бю ро яв ля ет ся осó ще с твле -
ние вып лат из цент ра ли зо ван ных стра хо вых ре зе рв ных фон -
дов êом пен са ций и воз ме ще ний на óс ло ви ях, пре дóс мот рен -
ных За êо ном № 1961; в слó чае при чи не ния вре да ли ца ми, на
êо то рых расп ро ст ра ня ет ся действие пóнê та 13.1 статьи 13
это ãо за êо на, Мо тор ное бю ро воз ме ща ет еãо за счет средств
фон да за щи ты по тер пев ших (под пóнêт 39.2.1 пóнê та 39.2
статьи 39, под пóнêт "ã" пóнê та 41.1 статьи 41 За êо на № 1961).

Êаê от ме тил Êонс ти тó ци он ный Сóд Óê ра и ны, для óчаст ни -
êов бо е вых действий и ин ва ли дов вой ны, оп ре де лен ных за -
êо ном, ин ва ли дов I ãрóп пы óс ло ви ем их стра хо ва ния яв ля ет -
ся лич ное óп рав ле ние при над ле жа щи ми им транс по рт ны ми
сред ства ми, а для ин ва ли дов I ãрóп пы - таê же и óп рав ле ние
при над ле жа щи ми им транс по рт ны ми сред ства ми дрó ãим ли -
цом в их при сó т ствии. Сле до ва тель но, ли ца, óêа зан ные в
пóнê те 13.1 статьи 13 За êо на № 1961, ос во бож да ют ся от обя -
за тель но ãо стра хо ва ния ãраж да нс êо-пра во вой от ве т ствен -
нос ти на тер ри то рии Óê ра и ны, а по тер пев шие ли ца име ют
пра во на воз ме ще ние óбыт êов от до рож но-транс по рт но ãо
про ис ше ст вия, ви нов ни êа ми êо то ро ãо яв ля ют ся óêа зан ные в
этом пóнê те ли ца, за счет средств Мо тор но ãо бю ро из фон да
за щи ты по тер пев ших.
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ва ми, а таê же ли ца, óп рав ля ю щие транс по рт ным сред ством,
при над ле жа щим ин ва ли дó I ãрóп пы, в еãо при сó т ствии, ос во -
бож да ют ся от обя за тель но ãо стра хо ва ния ãраж да нс êо-пра -
во вой от ве т ствен нос ти на тер ри то рии Óê ра и ны; воз ме ще ние
óбыт êов от до рож но-транс по рт но ãо про ис ше ст вия, ви нов ни -
êа ми êо то ро ãо яв ля ют ся óêа зан ные ли ца, осó ще с твля ет Мо -
тор ное (транс по рт ное) стра хо вое бю ро Óê ра и ны (да лее - Мо -
тор ное бю ро) в по ряд êе, пре дóс мот рен ном нас то я щим за êо -
ном. 

Сóбъ еêт пра ва на êонс ти тó ци он ное об ра ще ние про сит
рас тол êо вать со дер жа ние по ня тия "при над леж ность" транс -
по рт ных средств óчаст ни êам бо е вых действий, ин ва ли дам
вой ны, ин ва ли дам I ãрóп пы и её ви ды, а таê же разъ яс нить,
расп ро ст ра ня ет ся ли действие по ло же ний пóнê та 13.1 статьи
13 За êо на № 1961 на óêа зан ных лиц, óп рав ля ю щих транс по -
рт ны ми сред ства ми на ос но ва нии до ве рен нос ти, и обя за но
ли в та êих слó ча ях Мо тор ное бю ро воз ме щать óбыт êи от до -
рож но-транс по рт но ãо про ис ше ст вия.

При раз ре ше нии пос тав лен ных в êонс ти тó ци он ном об ра -
ще нии воп ро сов Êонс ти тó ци он ный Сóд Óê ра и ны ис хо дил, в
част нос ти, из следóющеãо.

Соã лас но Ос нов но мó За êо нó Óê ра и ны êаж дый име ет пра -
во вла деть, поль зо вать ся и рас по ря жать ся сво ей собствен -
ностью; ис поль зо ва ние собствен нос ти не мо жет на но сить
вред пра вам, сво бо дам и дос то и н ствó ãраж дан, ин те ре сам
об ще ст ва (час ти пер вая, седь мая статьи 41).

Об щие ос но ва ния и осо бен нос ти воз ме ще ния вре да,
при чи нен но ãо, в част нос ти, ис точ ни êом по вы шен ной опас -
нос ти, пре дóс мот ре ны стать я ми 1166, 1167, 1187 Граж да нс -
êо ãо êо деê са Óê ра и ны. Соã лас но по ло же ни ям час ти вто рой
статьи 1187 это ãо Êо деê са вред, при чи нен ный ис точ ни êом
по вы шен ной опас нос ти, воз ме ща ет ся ли цом, êо то рое на со -
от ве т ствó ю щем пра во вом ос но ва нии (пра во собствен нос ти,
иное вещ ное пра во, до ãо вор под ря да, арен ды и т.п.) вла де ет
транс по рт ным сред ством, ис поль зо ва ние, хра не ние или со -
дер жа ние êо то ро ãо соз да ет по вы шен нóю опас ность.

Сле до ва тель но, ли цо, êо то ро мó при чи нен вред, в част -
нос ти в ре зóль та те до рож но-транс по рт но ãо про ис ше ст вия, в
оп ре де лен ных за êо ном слó ча ях име ет пра во на еãо воз ме ще -
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Из ана ли за по ло же ний статьи 13 За êо на № 1961 сле дó ет,
что од ним из обя за тель ных óс ло вий воз ме ще ния óбыт êов от
до рож но-транс по рт но ãо про ис ше ст вия, ви нов ни êа ми êо то -
ро ãо яв ля ют ся óêа зан ные в её пóнê те 13.2 ли ца, яв ля ет ся óп -
рав ле ние транс по рт ным сред ством, при над ле жа щим ли цам
на пра ве собствен нос ти, в то вре мя êаê для лиц, óêа зан ных в
пóнê те 13.1 этой же статьи, та êим óс ло ви ем яв ля ет ся óп рав -
ле ние транс по рт ным сред ством, при над ле жа щим óчаст ни -
êам бо е вых действий и ин ва ли дам вой ны, êо то рые оп ре де ле -
ны за êо ном, ин ва ли дам I ãрóп пы не толь êо на пра ве собствен -
нос ти, но и на лю бом ином пра во вом ос но ва нии.

Та êим об ра зом, Êонс ти тó ци он ный Сóд Óê ра и ны счи та ет,
что соã лас но пóнê тó 13.1 статьи 13 За êо на № 1961 транс по рт -
ны ми сред ства ми, при над ле жа щи ми óчаст ни êам бо е вых
действий и ин ва ли дам вой ны, êо то рые оп ре де ле ны за êо ном,
ин ва ли дам I ãрóп пы, яв ля ют ся та êие на зем ные транс по рт ные
сред ства, êо то ры ми они вла де ют не толь êо на пра ве
собствен нос ти, но и на лю бом дрó ãом пра во вом ос но ва нии
(до ãо вор под ря да, арен ды и т.п.).

Êонс ти тó ци он ный Сóд Óê ра и ны таê же об ра тил вни ма ние
на то, что в ре зóль та те из ме не ния ре даê ции За êо на № 1961
по ло же ния о до ве рен нос ти на óп рав ле ние транс по рт ным
сред ством исê лю че но из пе реч ня пра во вых ос но ва ний, подт -
ве рж да ю щих, что ли цо яв ля ет ся за êон ным вла дель цем (поль -
зо ва те лем) на зем но ãо транс по рт но ãо сред ства. В свя зи с
этим не нóж да ет ся в тол êо ва нии и свя зан ный с инс ти тó том
до ве рен нос ти воп рос об обя зан нос ти Мо тор но ãо бю ро воз -
ме щать óбыт êи от до рож но-транс по рт но ãо про ис ше ст вия.

Осо бое мне ние из ло же но судь я ми Конс ти ту ци он но го Су -
да Óк ра и ны Мель ни ком Н.И. и Сли ден ком И.Д.
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