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Ìåæäóíàðîäíàÿêîíôåðåíöèÿ

"Êîíñòèòóöèîííîåïðàâîñóäèåêàêãàðàíòèÿ

îáåñïå÷åíèÿâåðõîâåíñòâàÊîíñòèòóöèè",

ïîñâÿùåííàÿ20-ëåòèþÊîíñòèòóöèîííîãî

ÑóäàÐåñïóáëèêèÒàäæèêèñòàí

Äóøàíáå,17-18ñåíòÿáðÿ2015ãîäà

17-18 ñåíòÿáðÿ 2015 ãîäà â ãîðîäåÄóøàíáå ïî ñëó÷àþ

20-ëåòèÿ îáðàçîâàíèÿ Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè

Òàäæèêèñòàí ñîñòîÿëàñü Ìåæäóíàðîäíàÿ êîíôåðåíöèÿ íà

òåìó "Êîíñòèòóöèîííîå ïðàâîñóäèå êàê ãàðàíòèÿ îáåñïå÷å-

íèÿâåðõîâåíñòâàÊîíñòèòóöèè".

ÎòêðûëðàáîòóÊîíôåðåíöèèÏðåäñåäàòåëüÊîíñòèòóöè-

îííîãîÑóäà Ðåñïóáëèêè ÒàäæèêèñòàíÌàõêàìÌàõìóäçîäà.

Îíîñîáîïîä÷åðêíóëðîëüèâñÿ÷åñêóþïîääåðæêóÏðåçèäåí-

òàÐåñïóáëèêèÒàäæèêèñòàíâäåëåðàçâèòèÿîðãàíàêîíñòèòó-

öèîííîãîêîíòðîëÿ,àòàêæåîòìåòèë,÷òîñîâåðøåíñòâîâàíèå

ïðàâîâîéîñíîâûäåÿòåëüíîñòèÊîíñòèòóöèîííîãîÑóäàñïî-

ñîáñòâîâàëîòîìó,÷òîçàêîðîòêèéïåðèîäñâîåéäåÿòåëüíîñ-

òèýòîòîðãàíïðèëîæèëíåìàëîóñèëèéäëÿóêðåïëåíèÿêîíñ-

òèòóöèîííûé çàêîííîñòè â ñòðàíå, îáåñïå÷åíèÿ âåðõîâåí-

ñòâà çàêîíà è îïðåäåëèë ýôôåêòèâíûå ñïîñîáû è ìåòîäû

ìåæäóíàðîäíîãî ñîòðóäíè÷åñòâà ñ îðãàíàìè êîíñòèòóöèîí-

íîãîêîíòðîëÿìíîãèõèíîñòðàííûõãîñóäàðñòâ.

ÇàòåìÌàõêàìÌàõìóäçîäàïðåäîñòàâèëñëîâîГëàâåãî-

ñóäàðñòâà.

ÂñâîåìâûñòóïëåíèèÏðåçèäåíòÐåñïóáëèêèÒàäæèêèñ-

òàíÝìîìàëèÐàõìîíîòìåòèë, ÷òî ãîñóäàðñòâåííàÿíåçàâè-

ñèìîñòü Ðåñïóáëèêè Òàäæèêèñòàí ñûãðàëà îñîáóþ ðîëü â

ðàçâèòèèè óêðåïëåíèè ãîñóäàðñòâåííîñòèÐåñïóáëèêèÒàä-

æèêèñòàí,ïðèíÿòèèïåðâîéÊîíñòèòóöèèíåçàâèñèìîéñòðà-

íû,ôîðìèðîâàíèèãîñóäàðñòâåííîéâëàñòè,âòîì÷èñëåñó-

äåáíîé,íàîñíîâåïðèíöèïàðàçäåëåíèÿâëàñòåé.ÒàêæåГëà-
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âà ãîñóäàðñòâà îòìåòèë, ÷òî â ñèñòåìå ãîñóäàðñòâåííîé

âëàñòè,âòîì÷èñëåèñóäåáíîé,îáðàçîâàíèåîðãàíàêîíñòè-

òóöèîííîãîêîíòðîëÿâôîðìåÊîíñòèòóöèîííîãîÑóäàñâèäå-

òåëüñòâóåòî âåðõîâåíñòâåÊîíñòèòóöèè, íîðìèå¸ïðèíöè-

ïîââÒàäæèêèñòàíåèíåîáõîäèìîñòèèõçàùèòûèäàëâûñî-

êóþîöåíêóäåÿòåëüíîñòèÊîíñòèòóöèîííîãîÑóäà.

ÂðàáîòåÊîíôåðåíöèèïðèíÿëèó÷àñòèåÂèöå-Ïðåçèäåíò

Âåíåöèàíñêîéêîìèññèè"Çàäåìîêðàòèþ÷åðåçïðàâî"Ñîâå-

òàÅâðîïûãîñïîæàÕåðäèñÊæåðóëüô,ÏðåäñåäàòåëüÊîíñòè-

òóöèîííîãîÑóäàÐåñïóáëèêèАðìåíèÿ,ÏðåäñåäàòåëüÊîíôå-

ðåíöèèîðãàíîâêîíñòèòóöèîííîãîêîíòðîëÿñòðàííîâîéäå-

ìîêðàòèèАðóòþíÿíГàãèêГàðóøåâè÷,ïðåäñåäàòåëèèñóäüè

êîíñòèòóöèîííûõ ñóäîâ Ðåñïóáëèêè Áåëàðóñü, Èíäîíåçèè,

Êàçàõñòàíà, Êûðãûçñòàíà, Þæíîé Êîðåè, Ëàòâèè, Ôåäåðà-

òèâíîé Ðåñïóáëèêè Гåðìàíèÿ, Ðîññèéñêîé Ôåäåðàöèè, Ðó-

ìûíèè,Òóðöèè,Óçáåêèñòàíà,ðóêîâîäèòåëüèïðåäñòàâèòåëè

Ïðîãðàììû "Ñîäåéñòâèå ïðàâîâîé ãîñóäàðñòâåííîñòè â

ñòðàíàõÖåíòðàëüíîéАçèè",îáùåñòâåííûåäåÿòåëèèó÷åíûå

âîáëàñòèêîíñòèòóöèîííîãîïðàâàèíîñòðàííûõãîñóäàðñòâ.

ÒàêæåâðàáîòåÊîíôåðåíöèèïðèíÿëèó÷àñòèåÐóêîâîäè-

òåëüèäðóãèåîòâåòñòâåííûåëèöàÈñïîëíèòåëüíîãîàïïàðà-

òà Ïðåçèäåíòà Ðåñïóáëèêè Òàäæèêèñòàí, ïðåäñåäàòåëè êî-

ìèòåòîâ è äåïóòàòû ïàðëàìåíòà ñòðàíû, ðóêîâîäèòåëè è

ñóäüè Êîíñòèòóöèîííîãî Ñóäà, Âåðõîâíîãî Ñóäà, Âûñøåãî

ýêîíîìè÷åñêîãîñóäà,ðóêîâîäèòåëèèïðåäñòàâèòåëè Гåíå-

ðàëüíîé ïðîêóðàòóðû,ìèíèñòåðñòâ è âåäîìñòâ, ïðåäñòàâè-

òåëè âûñøèõ ó÷åáíûõ çàâåäåíèé, âèäíûå ó÷¸íûå-þðèñòû, à

òàêæåïðåäñòàâèòåëèñðåäñòâìàññîâîéèíôîðìàöèè.

ÂõîäåÊîíôåðåíöèèáûëèîáñóæäåíûâàæíåéøèåâîïðî-

ñû,ñâÿçàííûåñÊîíñòèòóöèåéèêîíñòèòóöèîíàëèçìîì,äåÿ-

òåëüíîñòüþ îðãàíà êîíñòèòóöèîííîãî êîíòðîëÿ ïî çàùèòå

ïðàâ è ñâîáîä ãðàæäàí, èñïîëíåíèåìðåøåíèé êîíñòèòóöè-

îííûõ ñóäîâ,ìåñòîìÊîíñòèòóöèîííîãîÑóäà â ñèñòåìå ñó-

äåáíîé âëàñòè, êîíñòèòóöèîííûì êîíòðîëåì êàê ñðåäñòâîì

îáåñïå÷åíèÿ âåðõîâåíñòâà Êîíñòèòóöèè, îáåñïå÷åíèåì

êîíñòèòóöèîííîéïðàâîâîéãàðàíòèèïðàâèñâîáîäãðàæäàí,

è äðóãèå âîïðîñû, ñâÿçàííûå ñ êîíñòèòóöèîííî-ñóäåáíûì

ïðîöåññîì.
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InternationalConference

"ConstitutionalJusticeasGuaranteeofensuring

supremacyofConstitution"dedicatedto20th

anniversaryoffoundationoftheConstitutional

CourtoftheRepublicofTajikistan

Dushanbe,17-18September,2015

InternationalConferenceon"ConstitutionalJusticeasguar-

antee of supremacy of the Constitution" dedicated to the 20th

anniversary of the Constitutional Court of the Republic of

Tajikistan with participation of the Tajik President Emomali

RahmonwasheldinDushanbeonSeptember17-18,2015.

InhisopeningspeechMahkamMahmudzoda,theChairman

oftheConstitutionalCourtoftheRepublicofTajikistanunderlined

thevitalroleofthePresidentoftheRepublicofTajikistanandhis

supporttothedevelopmentofthebodyofconstitutionalreview,

aswellasalsonotedthattotheimprovementofthelegalframe-

workof theConstitutionalCourt contributed the fact that in the

short period of its activity the agency has worked hard to

strengthentheconstitutionallegalityinthecountry,theruleoflaw

and has found effectiveways andmethods of international co-

operationwiththebodiesofconstitutionalreviewofmanyforeign

states

ThenMahkamMahmudzoda presented the grounds to the

President.

Inhisspeech,EmomaliRahmon,PresidentofTajikistanstat-

ed that the state independence of the Republic of Tajikistan,

adoptionofthefirstConstitutionoftheindependentcountry,for-

mationof thegovernment, including the judiciarypoweron the

basisoftheprincipleofseparatebranchesofpowerhaveplayed

aspecialroleinthedevelopmentandstrengtheningofthestate-

hoodoftheRepublicofTajikistan.ThePresidentalsonotedthat

thesystemofgovernment,includingthejudiciaryauthorityinthe

formof constitutional review, and theConstitutionalCourt indi-

catethesupremacyoftheConstitution,itsprinciplesandnorms

inTajikistanandtheneedfortheirprotectionandhighlyappreci-

atetheworkoftheConstitutionalCourt.
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TheconferencewasattendedbyMs.HerdisKzherulf,Vice-

PresidentoftheVeniceCommissionforDemocracythroughLaw

of the Council of Europe, Gagik Harutyunyan, President of the

ConstitutionalCourtoftheRepublicofArmenia,Chairmanofthe

ConferenceofConstitutionalControlOrgansoftheCountriesof

New Democracies, chairmen and judges of the constitutional

courts of the Republic of Belarus, Indonesia, Kazakhstan,

Kyrgyzstan, Republic of Korea, Latvia, the Federal Republic of

Germany,theRussianFederation,Romania,Turkey,Uzbekistan,

headsandrepresentativesoftheProgram"Promotionoftherule

oflawinCentralAsia",publicofficialsandscholars.

Also, theconferencewasattendedby theheadsandother

officialsoftheExecutiveOfficeofthePresidentoftheRepublicof

Tajikistan, committeechairmenanddeputiesof theParliament,

leadersand judgesof theConstitutionalCourt,SupremeCourt,

SupremeEconomicCourt,theProsecutorGeneralOffice,heads

and representativesofministries anddepartments, representa-

tives of higher education institutions, prominent scientists,

lawyers,andrepresentativesofthemedia.

Duringtheconferencethemost important issuesrelatedto

the Constitution and constitutionalism, activities of the body of

constitutional control for the protection of the rights and free-

domsofcitizens,executionofthedecisionsoftheconstitutional

courts,roleoftheConstitutionalCourtinthejudiciarypower,con-

stitutional reviewas ameansof ensuring the supremacyof the

Constitution, ensuring the constitutionality of legal guarantees

humanrightsandfreedoms,andotherissuesrelatedtoconstitu-

tionalandlegalprocesswerediscussed.
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Âñòóïèòåëüíàÿðå÷ü

ÏðåäñåäàòåëÿÊîíñòèòóöèîííîãîÑóäà

ÐåñïóáëèêèÒàäæèêèñòàí

ÌàõêàìàÌàõìóäçîäû

ÅãîÏðåâîñõîäèòåëüñòâî,óâàæàåìûéÏðåçèäåíòÐåñïóá-

ëèêèÒàäæèêèñòàí!

Äîðîãèåó÷àñòíèêèÌåæäóíàðîäíîéêîíôåðåíöèè!

Äàìûèãîñïîäà!

Äëÿíàñáîëüøàÿ÷åñòüèãîðäîñòü,÷òîíàñåãîäíÿøíåì

çàñåäàíèè ïðèñóòñòâóåò Ïðåçèäåíò Ðåñïóáëèêè Òàäæèêèñ-

òàí,óâàæàåìûéÝìîìàëèÐàõìîí,èìûïðèâåòñòâóåìó÷àñòèå

ÅãîÏðåâîñõîäèòåëüñòâàíàñåãîäíÿøíåììåðîïðèÿòèèìåæ-

äóíàðîäíîãîóðîâíÿ.

Ñëåäóåòîòìåòèòü,÷òîïðîâåäåíèåâòàêîéñâîáîäíîéàò-

ìîñôåðå ñåãîäíÿøíåãîìåðîïðèÿòèÿ, ïîñâÿùåííîãî 20-ëå-

òèþîáðàçîâàíèÿÊîíñòèòóöèîííîãîÑóäàÐåñïóáëèêèÒàäæè-

êèñòàí,ñòàëîâîçìîæíûìáëàãîäàðÿñîãëàñèþèâñåñòîðîí-

íåéïîääåðæêåÏðåçèäåíòàÐåñïóáëèêèÒàäæèêèñòàí.

Ïîýòîìóññåðäå÷íîéèñêðåííîñòüþèáîëüøèìóâàæåíè-

åì âûðàæàåì Åãî Ïðåâîñõîäèòåëüñòâó ïðèçíàòåëüíîñòü è

áëàãîäàðíîñòü Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Òàäæè-

êèñòàí çà ñîäåéñòâèå è ïîääåðæêó â ïðîâåäåíèèÌåæäóíà-

ðîäíîéêîíôåðåíöèèèó÷àñòèåâååðàáîòå.

Ïðåçèäåíò Ðåñïóáëèêè Òàäæèêèñòàí êàê Ëèäåð íàöèè

âíåñ áîëüøîé âêëàä â óêðåïëåíèå ìèðà è íàöèîíàëüíîãî

åäèíñòâà, çàùèòóåäèíñòâàè òåððèòîðèàëüíîéöåëîñòíîñ-

òè, îáåñïå÷åíèå ïîëèòè÷åñêîé ñòàáèëüíîñòè è èíòåãðàöèè

îáùåñòâà, ïðååìñòâåííîñòè è äîëãîâå÷íîñòè äåìîêðàòè-

÷åñêîãîèïðàâîâîãîãîñóäàðñòâà,ïðèíÿòèåïåðâîéÊîíñòè-

òóöèèíåçàâèñèìîãîãîñóäàðñòâà,ñîâåðøåíñòâîâàíèåïðà-

âîâûõ îñíîâ ñòðàíû, à òàêæå â îáðàçîâàíèå ýôôåêòèâíîé

ñèñòåìû îðãàíîâ ãîñóäàðñòâåííîé âëàñòè è ïðåäñòàâèë

Òàäæèêèñòàí ïîëèòè÷åñêîé  àðåíå ìèðà êàê ìèðîëþáèâóþ

ñòðàíó.
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Ïîèíèöèàòèâåèâñÿ÷åñêîéïîääåðæêåÅãîÏðåâîñõîäè-

òåëüñòâà, êîòîðûé ÿâëÿåòñÿ îñíîâàòåëåìÊîíñòèòóöèîííîãî

Ñóäà Ðåñïóáëèêè Òàäæèêèñòàí, ñàìà èäåÿ ñóùåñòâîâàíèÿ

èíñòèòóòà êîíñòèòóöèîííîãî êîíòðîëÿ âïåðâûå íà óðîâíå

ÊîíñòèòóöèèíåçàâèñèìîãîèñâîáîäíîãîÒàäæèêèñòàíàïðè-

îáðåëàêîíñòèòóöèîííóþçíà÷èìîñòü,èáëàãîäàðÿýòîìóäàí-

íûéîðãàííà÷àëñâîþñòàáèëüíóþäåÿòåëüíîñòüâíàøåéäå-

ìîêðàòè÷åñêîéñòðàíå.

Ñîâåðøåíñòâîâàíèå ïðàâîâîé îñíîâû äåÿòåëüíîñòè

ÊîíñòèòóöèîííîãîÑóäàñïîñîáñòâîâàëîòîìó,÷òîçàêîðîò-

êèéïåðèîäñâîåéäåÿòåëüíîñòèýòîòîðãàíïðåäïðèíÿëìíî-

æåñòâîóñèëèéäëÿóêðåïëåíèÿêîíñòèòóöèîííûéçàêîííîñòè

âñòðàíå,îáåñïå÷åíèÿâåðõîâåíñòâàçàêîíàèîïðåäåëèëýô-

ôåêòèâíûå ñïîñîáû è ìåòîäû ìåæäóíàðîäíîãî ñîòðóäíè-

÷åñòâàñîðãàíàìèêîíñòèòóöèîííîãîêîíòðîëÿìíîãèõèíîñò-

ðàííûõãîñóäàðñòâ.

ÊîíñòèòóöèîííûéÑóäÐåñïóáëèêèÒàäæèêèñòàíïðèíÿòâ

êà÷åñòâåïîëíîïðàâíîãî÷ëåíàÂñåìèðíîéÊîíôåðåíöèèîð-

ãàíîâ êîíñòèòóöèîííîãî êîíòðîëÿ, Êîíôåðåíöèè îðãàíîâ

êîíñòèòóöèîííîãîêîíòðîëÿñòðàííîâîéäåìîêðàòèè,àòàêæå

АññîöèàöèèñòðàíАçèèèýêâèâàëåíòíûõèíñòèòóòîâ,êîòîðûå

îáúåäèíÿþòâñåáåîðãàíûêîíñòèòóöèîííîãîêîíòðîëÿáîëåå

ñòàðàçëè÷íûõñòðàíìèðà.ÏðåäñòàâèòåëèÊîíñòèòóöèîííîãî

ÑóäàÒàäæèêèñòàíàïðèíèìàþòàêòèâíîåó÷àñòèåâìåðîïðè-

ÿòèÿõìåæäóíàðîäíîãîóðîâíÿýòèõîðãàíèçàöèé.

ÊîíñòèòóöèîííûéÑóäÐåñïóáëèêèÒàäæèêèñòàíïðèçíà-

òåëåíïîñòîÿííîìóâíèìàíèþèïîääåðæêåÏðåçèäåíòàñòðà-

íû,óâàæàåìîãîÝìîìàëèÐàõìîíà,èâäàëüíåéøåìïîñðåä-

ñòâîì èñïîëíåíèÿ ñâîèõ çàêîííûõ ôóíêöèé è ïðîôåññèî-

íàëüíîéîáÿçàííîñòèíàïðàâèòâñåñâîèóñèëèÿäëÿóêðåïëå-

íèÿ îñíîâ äåìîêðàòè÷åñêîãî è ïðàâîâîãî ãîñóäàðñòâà è â

ýòîé îáëàñòè èñïîëüçóåò âåñü ñâîé îïûò è çíàíèÿ, à òàêæå

ïðîôåññèîíàëüíûéïîòåíöèàë.

Óâàæàåìûåïðèñóòñòâóþùèå!

Îòðàäíî, ÷òî â ñåãîäíÿøíåì ìåðîïðèÿòèè ïðèíèìàþò

ó÷àñòèåÂèöå-ÏðåçèäåíòÂåíåöèàíñêîéêîìèññèè"Çàäåìîê-

ðàòèþ ÷åðåç ïðàâî" Ñîâåòà Åâðîïû ãîñïîæà Õåðäèñ Êæå-

ðóëüô, Ïðåäñåäàòåëü Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè

Аðìåíèÿ, Ïðåäñåäàòåëü Êîíôåðåíöèè îðãàíîâ êîíñòèòóöè-
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îííîãîêîíòðîëÿñòðàííîâîéäåìîêðàòèèãîñïîäèíАðóòþíÿí

Гàãèê Гàðóøåâè÷, ïðåäñåäàòåëè è ñóäüè Êîíñòèòóöèîííûõ

ÑóäîâÐåñïóáëèêèÁåëàðóñü,Èíäîíåçèè,Êàçàõñòàíà,Êûðãû-

çñòàíà, Þæíîé Êîðåè, Ëàòâèè, Ôåäåðàòèâíîé Ðåñïóáëèêè

Гåðìàíèÿ,ÐîññèéñêîéÔåäåðàöèè,Ðóìûíèè,ÒóðöèèèÓçáå-

êèñòàíà,ðóêîâîäèòåëüèïðåäñòàâèòåëèÏðîãðàììû"Ñîäåé-

ñòâèå ïðàâîâîé ãîñóäàðñòâåííîñòè â ñòðàíàõ Öåíòðàëüíîé

Аçèè",îáùåñòâåííûåäåÿòåëèèó÷åíûåâîáëàñòèêîíñòèòó-

öèîííîãîïðàâàèíîñòðàííûõãîñóäàðñòâ.

ÂðàáîòåÊîíôåðåíöèè òàêæåïðèíèìàþò ó÷àñòèåÐóêî-

âîäèòåëüèäðóãèåîòâåòñòâåííûåëèöàÈñïîëíèòåëüíîãîàï-

ïàðàòàÏðåçèäåíòàÐåñïóáëèêèÒàäæèêèñòàí, ïðåäñåäàòåëè

êîìèòåòîâ è äåïóòàòû ïàðëàìåíòà ñòðàíû, ðóêîâîäèòåëè è

ñóäüè Êîíñòèòóöèîííîãî Ñóäà, Âåðõîâíîãî Ñóäà, Âûñøåãî

ýêîíîìè÷åñêîãî ñóäà, ðóêîâîäèòåëè è ïðåäñòàâèòåëè Гåíå-

ðàëüíîé ïðîêóðàòóðû,ìèíèñòåðñòâ è âåäîìñòâ, ïðåäñòàâè-

òåëè âûñøèõ ó÷åáíûõ çàâåäåíèé, âèäíûå ó÷¸íûå-þðèñòû, à

òàêæå ïðåäñòàâèòåëè ñðåäñòâìàññîâîé èíôîðìàöèè, êîòî-

ðûìâûðàæàþáëàãîäàðíîñòüçàïðèíÿòèåíàøåãîïðèãëàøå-

íèÿèâçàèìíîåñîòðóäíè÷åñòâî.

OpeningspeechofMahkamMahmudzoda,

PresidentoftheConstitutionalCourt

oftheRepublicofTajikistan

HisExcellency,Mr.PresidentoftheRepublicofTajikistan,

Dearparticipantsoftheinternationalconference,

LadiesandGentlemen,

It is a great honor for us that the President of Tajikistan,

EmomaliRahmon,ispresentattoday'smeetingandwewelcome

theparticipationofHisExcellencyattoday'sinternationalevents.

Itshouldbenoted,thattoday'seventdedicatedtothe20th

anniversary of the Constitutional Court of the Republic of

Tajikistanisheldinafreeatmospherewhichhasbecamepossi-

bledue tosolidarityand the full supportof thePresidentof the

RepublicofTajikistan.
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Therefore,with heartfelt sincerity andwithgreat respect to

His Excellency on the behalf of the Constitutional Court of the

RepublicofTajikistanweexpressappreciationandgratitude for

the assistance and support of the international conferenceand

participationinitswork.

Presidentof theRepublicofTajikistanas theLeaderof the

nation has made a great contribution to the consolidation of

peace and national unity, protection of the unity and territorial

integrity,politicalstabilityandtheintegrationofsociety,continu-

ityanddurabilityofdemocracyandtheruleoflaw,theadoptionof

the first Constitution of the independent state, improvement of

the legal framework of the country, and implementation of an

effectivesystemofpublicauthorities,andintroducedTajikistanto

theinternationalpoliticalarenaasapeace-lovingcountry.

AnditwasaninitiativeandfullsupportofHisExcellency,who

is the founder of the Constitutional Court of the Republic of

Tajikistan,theideaoftheinstituteoftheconstitutionalcontrol,at

the level of the first Constitution, the independent and free

Tajikistanacquiredconstitutionalimportanceand,thus,thisbody

beganitssteadyactivityinourdemocracy.

Improving the legal framework of the Constitutional Court

contributedtothefactthat intheshortperiodof itsactivity,this

body has taken a lot of efforts to strengthen the constitutional

legalityandtheruleoflawinthecountry,findeffectivewaysand

methodsofinternationalco-operationwiththebodiesofconstitu-

tionalcontrolofforeignstates.

The Constitutional Court of the Republic of Tajikistan is

accepted as a full member of the World Conference of

Constitutional Justice, Conference of Constitutional Control

Organs of the Countries of New Democracy, as well as the

AssociationofAsiaandequivalent institutions that combine the

constitutionalcontrolbodiesofmorethanonehundredcountries.

Representativesof theConstitutionalCourtofTajikistanactively

participateintheinternationaleventsoftheseorganizations.

TheConstitutionalCourtoftheRepublicofTajikistanappre-

ciates constant attention and support of the President of the

countryEmomaliRahmon,andwilldirectallitseffortstostrength-

enthefoundationsofdemocracyandtheruleof lawinthisfield

through the execution of their respective functions and profes-
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sional responsibilities using all his experience and knowledge,

andprofessionalpotential.

Dearguests!

It isgratifying that today'sevent is attendedbyMs.Herdis

Kzherulf, Vice-President of the Venice Commission for

Democracy throughLawof theCouncilofEurope,Harutyunyan

Gagik, Chairman of the Constitutional Court of the Republic of

Armenia, Chairman of theConference of Constitutional Control

Organs of the Countries of New Democracies, chairmen and

judges of the constitutional courts of the Republic of Belarus

Indonesia,Kazakhstan,Kyrgyzstan,RepublicofKorea,Latvia,the

FederalRepublicofGermany,theRussianFederation,Romania,

Turkey and Uzbekistan, Head and members of the Program

"Promotion of Rule of Law in Central Asia", public figures and

scholarsinconstitutionallawofforeigncountries.

Theconferenceisalsoattendedbytheheadsandotheroffi-

cialsof theExecutiveOfficeof thePresidentof theRepublicof

Tajikistan, committeechairmenanddeputiesof theParliament,

leadersand judgesof theConstitutionalCourt,SupremeCourt,

SupremeEconomicCourt,theProsecutorGeneralOffice,heads

and representativesofministries anddepartments, representa-

tives of higher education institutions, prominent scientists,

lawyers, and representatives of the media who I would like to

thankforacceptingourinvitationandmaintainingmutualcooper-

ation.
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Ïðèâåòñòâåííàÿðå÷ü

ÏðåçèäåíòàÐåñïóáëèêèÒàäæèêèñòàí

ÝìîìàëèÐàõìîíà

Äîðîãèåäðóçüÿ!

Óâàæàåìûåãîñòè!

Äàìûèãîñïîäà!

Ïðåæäåâñåãîõî÷óâûñêàçàòüñëîâàïðèâåòñòâèÿâàäðåñ

äîðîãèõ ãîñòåé, ïðèáûâøèõâ íàøóñòðàíó â ÷åñòü20-ëåòèÿ

îáðàçîâàíèÿÊîíñòèòóöèîííîãîÑóäàÐåñïóáëèêèÒàäæèêèñ-

òàí.

Óáåæä¸í, ÷òîíàøèæåëàííûå ãîñòèïîëó÷àòíåçàáûâàå-

ìûåâïå÷àòëåíèÿîòïðåáûâàíèÿââå÷íîöâåòóùåìÒàäæèêèñ-

òàíåèîçíàêîìëåíèÿñáîãàòîéèñòîðèåéèäîñòîÿíèÿìèêóëü-

òóðûäðåâíåãîòàäæèêñêîãîíàðîäà.

Äîðîãèåäðóçüÿ!

Íåñìîòðÿíàòî,÷òîòðàäèöèèèîáû÷àèãîñóäàðñòâåííîñ-

òèòàäæèêñêîãîíàðîäàáåðóòñâîåíà÷àëîñòðåòüåãîòûñÿ÷å-

ëåòèÿ äî íàøåé ýðû, ãîñóäàðñòâåííàÿ íåçàâèñèìîñòü Ðåñ-

ïóáëèêèÒàäæèêèñòàí,êîòîðîéíàøíàðîääîáèëñÿâêîíöåXX

âåêà,âñóäüáàõòàäæèêîâñòàëàêîðåííûìïåðåëîìîìèâåëè-

êèìïðåîáðàçîâàíèåìâîáùåñòâåííî-ïîëèòè÷åñêîéñôåðå.

Èñòîðèÿ ÷åëîâå÷åñêîé öèâèëèçàöèè ñâèäåòåëüñòâóåò î

òîì,÷òîïðèíÿòèåàêòîâèîáúÿâëåíèåíåçàâèñèìîñòèäëÿêàæ-

äîãîíàðîäàèíàöèè-ýòîåù¸íåïðåäåë.Ýòîòïåðèîäîçíàìå-

íîâûâàåò íà÷àëî ìàñøòàáíûõ ïðåîáðàçîâàíèé â ïîëèòè÷åñ-

êîé, ýêîíîìè÷åñêîé, ñîöèàëüíî-êóëüòóðíîé è ïðàâîâîé ñôå-

ðàõ æèçíåäåÿòåëüíîñòè, êîòîðûå äîëæíû îòîáðàæàòü èñòî-

ðèþ,êóëüòóðó,ÿçûê,òðàäèöèè,îáû÷àèèöåííîñòèêàæäîãîíà-

ðîäàèíàöèèâñî÷åòàíèèñîáùå÷åëîâå÷åñêèìèöåííîñòÿìè.

Òâ¸ðäàÿ ðåøèìîñòü è âåðíîñòü íàðîäà Òàäæèêèñòàíà

çåìëå ïðåäêîâ è ãîñóäàðñòâåííàÿ íåçàâèñèìîñòü ñïîñîá-

ñòâîâàëèòîìó,÷òîýòîòèñòîðè÷åñêèéïåðèîäîáðåëâñòðàíå

êîíñòðóêòèâíûé è ñîçèäàòåëüíûé õàðàêòåð è ñôîðìèðîâàë

ïðî÷íûéôóíäàìåíòíàöèîíàëüíîãîãîñóäàðñòâà.
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Ïðèíÿòèå â ïðîöåññå êîíñòèòóöèîííîé ðåôîðìû ïóò¸ì

îáùåíàöèîíàëüíîãîðåôåðåíäóìàÊîíñòèòóöèèñóâåðåííîãî

Òàäæèêèñòàíà îòíîñèòñÿ ê èñòîðè÷åñêèì çàäà÷àì ïåðâîíà-

÷àëüíîãîýòàïàñóâåðåíèòåòàòàäæèêñêîãîãîñóäàðñòâàèîá-

ùåñòâà,èýòàâàæíåéøàÿìèññèÿáûëàðåàëèçîâàíà6íîÿáðÿ

1994ãîäà.

Êîíñòèòóöèÿ ñóâåðåííîãî òàäæèêñêîãî ãîñóäàðñòâà, êî-

òîðàÿâïåðâûåâïðàêòèêåêîíñòèòóöèîíàëèçìàÒàäæèêèñòà-

íà áûëà ïðèíÿòà ïóò¸ì îáùåíàöèîíàëüíîãî ðåôåðåíäóìà,

ñòàëàâûðàçèòåëåìâîëèèñòðåìëåíèéíàðîäàÒàäæèêèñòàíà,

íàöèîíàëüíûéõàðàêòåðêîòîðîãîÿâëÿåòñÿåãîîñíîâíîéîñî-

áåííîñòüþ.

ÏðîâîçãëàøåíèåÊîíñòèòóöèåéíàðîäàÒàäæèêèñòàíàêàê

íåîòúåìëåìîé÷àñòèìèðîâîãîîáùåñòâàòàêæåçèæäåòñÿíà

äðåâíîñòèèâûñîêîéêóëüòóðåýòîãîíàðîäàèîòðàæàåò,íà-

ðÿäó ñ ñîõðàíåíèåì è ïðèóìíîæåíèåì íàöèîíàëüíûõ öåí-

íîñòåé, âåðíîñòü ãîñóäàðñòâà è òàäæèêñêîé íàöèè îáùå-

ïðèçíàííûìöåííîñòÿì÷åëîâå÷åñòâà.

Êîíñòèòóöèÿ êàê âûðàçèòåëü èäåîëîãèè ãîñóäàðñòâà, â

êîòîðîé îòðàæåíû îñíîâíûå ñòðàòåãè÷åñêèå íàïðàâëåíèÿ

ðàçâèòèÿ íàöèîíàëüíîé ãîñóäàðñòâåííîñòè, ñîâìåñòíàÿ îò-

âåòñòâåííîñòüíàðîäàèâëàñòèâôîðìèðîâàíèèñîöèàëüíîãî

èãðàæäàíñêîãîîáùåñòâà,îáúåäèíåíûèíòåðåñûâñåõñëîåâ

è ñîöèàëüíûõ ãðóïï îáùåñòâà â ðåàëèçàöèè íàöèîíàëüíûõ

÷àÿíèé,ñ÷èòàåòñÿãëàâíåéøèìïîëèòè÷åñêèìèñîöèàëüíûì

èñòî÷íèêîì.

ÂíàøåéÊîíñòèòóöèèîñîáîåâíèìàíèåóäåëÿåòñÿîðãà-

íèçàöèèèôîðìèðîâàíèþãîñóäàðñòâåííîéâëàñòèíàîñíîâå

åå ðàçäåëåíèÿ íà çàêîíîäàòåëüíóþ, èñïîëíèòåëüíóþ è ñó-

äåáíóþ âåòâè è ðåãóëèðóþòñÿ âîïðîñû ïîðÿäêà ñîçäàíèÿ è

äåÿòåëüíîñòèâûñøèõîðãàíîâãîñóäàðñòâåííîéâëàñòèâñî-

îòâåòñòâèèñïðèíöèïàìèèõâçàèìíîãîñäåðæèâàíèÿèïðî-

òèâîâåñà.

Íåñìîòðÿíàòî,÷òîïðèíöèïðàçäåëåíèÿâëàñòåéáûëèç-

âåñòåíåù¸âÄðåâíåìÐèìåèïðèìåíÿëñÿêàêîñíîâîïîëàãà-

þùèéïðèíöèïãîñóäàðñòâåííîñòèâêîíñòèòóöèÿõáîëüøèí-

ñòâàäåìîêðàòè÷åñêèõãîñóäàðñòâ,îíáûë÷óæäïðàêòèêåòàä-

æèêñêîéãîñóäàðñòâåííîñòèâïëàíåãîñóäàðñòâåííîãîóïðàâ-

ëåíèÿèïðàâîâîéñèñòåìûäàæåâñîâåòñêèéïåðèîä.
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Äîðîãèåäðóçüÿ!

ÓäåëåíèåâÊîíñòèòóöèèîñîáîãîâíèìàíèÿðîëèèìåñòó

ñóäåáíîéâëàñòèâÒàäæèêèñòàíå,â÷àñòíîñòèÊîíñòèòóöèîí-

íîãîÑóäà,íåÿâëÿåòñÿñëó÷àéíûì.

Âî-ïåðâûõ, îðãàí êîíñòèòóöèîííîãî êîíòðîëÿ çàíèìàåò

âàæíîåìåñòîâñèñòåìåãîñóäàðñòâåííîéèñóäåáíîéâëàñòè

âñåõöèâèëèçîâàííûõãîñóäàðñòâ,èáåçíàëè÷èÿòàêîãîîðãà-

íàíåóìåñòíîâåñòèðå÷üîçäðàâûõìåõàíèçìàõñäåðæèâàíèÿ

èïðîòèâîâåñîâìåæäóâåòâÿìèãîñóäàðñòâåííîéâëàñòè.

Âî-âòîðûõ,ñîçäàíèåÊîíñòèòóöèîííîãîÑóäàÐåñïóáëè-

êèÒàäæèêèñòàíÿâëÿåòñÿïðèçíàêîìäåìîêðàòè÷íîñòèèïðà-

âîâîéñóùíîñòèòàäæèêñêîãîãîñóäàðñòâà,èíàëè÷èåïîäîá-

íîãîîðãàíàÿâëÿåòñÿïðàêòè÷åñêèìâûðàæåíèåìñòðåìëåíèÿ

âëàñòèèíàöèèêôîðìèðîâàíèþñïðàâåäëèâîãîîáùåñòâà.

Âñâîþî÷åðåäü,ôîðìèðîâàíèåñïðàâåäëèâîãîîáùåñò-

âà íåâîçìîæíî ïðåäñòàâèòü áåç ñàìîñòîÿòåëüíîé, êîìïå-

òåíòíîéèáàçèðóþùåéñÿíàîñíîâåçàêîíàñóäåáíîéâëàñòè,

â÷àñòíîñòè-áåçîðãàíàêîíñòèòóöèîííîãîêîíòðîëÿ.

Ïîìèìî ýòîãî, ïðèçíàíèå â Êîíñòèòóöèè ÷åëîâåêà, åãî

ïðàâèñâîáîäêàêâûñøèõöåííîñòåé,ïðåäîïðåäåëÿåòíåîá-

õîäèìîñòüñîçäàíèÿâñèñòåìåãîñóäàðñòâåííîéèñóäåáíîé

âëàñòèîðãàíàêîíñòèòóöèîííîãîêîíòðîëÿ.

ÊîíñòèòóöèîííûéÑóäñâîèìèïðåâåíòèâíûìèôóíêöèÿ-

ìèêîíòðîëèðóåòñàìóþâàæíóþñôåðóäåÿòåëüíîñòèãîñóäàð-

ñòâàèåãîîðãàíîâ,êàêîâîéÿâëÿåòñÿíîðìîòâîð÷åñòâî,èàí-

íóëèðóåòâñåíîðìàòèâíûåïðàâîâûåäîêóìåíòû,ïðîòèâîðå-

÷àùèåÊîíñòèòóöèè,èòàêèìîáðàçîìîáåñïå÷èâàåòêîíñòè-

òóöèîííóþçàùèòóïðàâèñâîáîä÷åëîâåêàèãðàæäàíèíà,êî-

òîðûåïðåäóñìîòðåíûâìåæäóíàðîäíûõïðàâîâûõäîêóìåí-

òàõèâÊîíñòèòóöèèñòðàíû.

Âñâÿçèñ ýòèìõî÷óîñîáîîòìåòèòü, ÷òîïðèïîäãîòîâêå

ïðîåêòàÊîíñòèòóöèèçâó÷àëèèòàêèåìíåíèÿ,ñòîðîííèêèêî-

òîðûõíåñ÷èòàëèîáîñíîâàííûìèöåëåñîîáðàçíûìñîçäàíèå,

ñóùåñòâîâàíèåèäåÿòåëüíîñòüîðãàíàêîíñòèòóöèîííîãîêîíò-

ðîëÿâñèñòåìåãîñóäàðñòâåííîéâëàñòè,îñîáåííîñóäåáíîé.

Íîÿ,êàêãëàâàãîñóäàðñòâà,óäåëÿëñåðü̧ çíîåâíèìàíèå

âîïðîñó ñîçäàíèÿ è ñóùåñòâîâàíèÿ ñïåöèàëèçèðîâàííîãî

îðãàíàêîíñòèòóöèîííîãîêîíòðîëÿâñòðàíå,íà÷òîèìåëèñü

îáúåêòèâíûåïðè÷èíû.
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Íàïðèìåð,áåñïîðÿäêè,ïðîèçîøåäøèåâñòðàíåâ1990-

1992ãîäàõ,âòîì÷èñëåïðåíåáðåæåíèåäåéñòâóþùåéÊîíñ-

òèòóöèè,êîãäàòîëüêîâòå÷åíèåîäíîãî1992ãîäàâÊîíñòèòó-

öèþÒàäæèêèñòàíàÂåðõîâíûìÑîâåòîìáûëîâíåñåíî10ïîï-

ðàâîê è äîïîëíåíèé, íåçàêîííîå óñòðàíåíèå ñ ïîñòîâ äâóõ

ïðåçèäåíòîâèïÿòèïðàâèòåëüñòâ, âðåçóëüòàòå÷åãîñòðàíà

áûëàââåðãíóòàâïó÷èíóãðàæäàíñêîéâîéíû,ëè÷íîäëÿìåíÿ

ïîñëóæèëèèñòîðè÷åñêèìóðîêîì.

ÏîýòîìóâÊîíñòèòóöèèÐåñïóáëèêèÒàäæèêèñòàíïðåäóñ-

ìàòðèâàëñÿîðãàíêîíñòèòóöèîííîãîêîíòðîëÿâñïåöèàëèçè-

ðîâàííîé ôîðìå Êîíñòèòóöèîííîãî Ñóäà, è åãî àêòû áûëè

ïðèçíàíûîêîí÷àòåëüíûìè.

Äàëüíåéøååñîâåðøåíñòâîâàíèå êîìïåòåíöèèèïîëíî-

ìî÷èéÊîíñòèòóöèîííîãîÑóäàíåðàçðûâíîñâÿçàíîñÏîñëà-

íèåìÏðåçèäåíòà ñòðàíûÌàäæëèñèÎëèîò 20 àïðåëÿ 2006

ãîäàèïðèíÿòèåìíàåãîîñíîâåÏðîãðàììûñóäåáíî-ïðàâî-

âîéðåôîðìûâÐåñïóáëèêåÒàäæèêèñòàííà2007-2010ãîäû.

Â óêàçàííîé Ïðîãðàììå òàêæå ïðåäóñìàòðèâàëîñü ñî-

âåðøåíñòâîâàíèå êîìïåòåíöèè Êîíñòèòóöèîííîãî Ñóäà ïó-

òåì ïðåäîñòàâëåíèÿ çàêëþ÷åíèé ïî ïðîåêòàì âíîñèìûõ â

Êîíñòèòóöèþèçìåíåíèéèäîïîëíåíèé,àòàêæåïîïðîåêòàì

çàêîíîâèäðóãèìâîïðîñàì,êîòîðûåâûíîñÿòñÿíàâñåíàðîä-

íûéðåôåðåíäóì,ñòåì,÷òîáûïðîåêòûâíîñèìûõâÊîíñòèòó-

öèþèçìåíåíèéèäîïîëíåíèéèâîïðîñû,âûíîñèìûåíàâñå-

íàðîäíûéðåôåðåíäóì,ñîîòâåòñòâîâàëèîñíîâíûìïðèíöè-

ïàìèöåííîñòÿìÊîíñòèòóöèè.

АêòûÊîíñòèòóöèîííîãîÑóäàèãðàþòñóùåñòâåííóþðîëü

âçàùèòåîñíîâêîíñòèòóöèîííîãîñòðîÿñòðàíû,ïðàâèñâî-

áîä÷åëîâåêàèãðàæäàíèíà,èíòåðåñîâãîñóäàðñòâà,îðãàíè-

çàöèéèó÷ðåæäåíèé,çàêîííîñòè,ñîöèàëüíîéñïðàâåäëèâîñ-

òèèïðàâîïîðÿäêà.

Äåÿòåëüíîñòü Êîíñòèòóöèîííîãî Ñóäà èìååò íåðàçðûâ-

íóþñâÿçüñíîðìîòâîð÷åñêîéäåÿòåëüíîñòüþãîñóäàðñòâåí-

íûõîðãàíîâ,âîñîáåííîñòèçàêîíîäàòåëüíîãîîðãàíà.Èìåí-

íîñýòèìñâÿçàíîòî,÷òîíàîñíîâåïîñòàíîâëåíèéèîïðåäå-

ëåíèéÊîíñòèòóöèîííîãîÑóäàäåñÿòêèçàêîíîäàòåëüíûõàê-

òîâáûëèïðèâåäåíûâñîîòâåòñòâèåñâûñøåéöåëüþÊîíñòè-

òóöèè - íåïðèêîñíîâåííîñòüþ ïðàâ è ñâîáîä ÷åëîâåêà è

ãðàæäàíèíà.
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ÂñîîòâåòñòâèèñÏðîãðàììîéñóäåáíî-ïðàâîâîéðåôîð-

ìû íà 2007-2010 ãîäû çàêîíîäàòåëüñòâî ñóùåñòâåííî ðàñ-

øèðèëîêðóãñóáúåêòîâ,èìåþùèõïðàâîîáðàùåíèÿâÊîíñ-

òèòóöèîííûéÑóä,èòàêîéïåðå÷åíüñóáúåêòîâíåñóùåñòâóåò

äàæåâðàçâèòûõñòðàíàõìèðà.

Öåëüþäàííîãîøàãàÿâëÿåòñÿ,âî-ïåðâûõ,ïîëíîåóñòðà-

íåíèåïðîòèâîðå÷èéâçàêîíîäàòåëüñòâåèîáåñïå÷åíèåñîîò-

âåòñòâèÿíîðìàòèâíûõïðàâîâûõàêòîâÊîíñòèòóöèèñòðàíûè,

âî-âòîðûõ,ïîäíÿòèåóðîâíÿíàöèîíàëüíîãîçàêîíîäàòåëüñòâà

äîïåðåäîâûõìèðîâûõñòàíäàðòîâçàùèòûïðàâ÷åëîâåêà.

Âñâÿçèñýòèìõî÷óïîä÷åðêíóòü,÷òîãîñóäàðñòâîîæèäà-

åòàêòèâíîéèöåëåíàïðàâëåííîéðàáîòûîòñóáúåêòîâ,èìåþ-

ùèõïðàâîîáðàùåíèÿâÊîíñòèòóöèîííûéÑóä,âîèìÿäàëü-

íåéøåãî ñîâåðøåíñòâîâàíèÿ ïðîöåññà çàêîíîòâîð÷åñòâà â

ñòðàíå.

Òàêæåâàæíî,÷òîáûäåÿòåëüíîñòüÊîíñòèòóöèîííîãîÑó-

äàêàêíåîòäåëèìîé÷àñòèãîñóäàðñòâåííîéèñóäåáíîéâëàñ-

òè ñòàëà åù¸ áîëåå ïðîäóêòèâíîé è ñîçâó÷íîé ïðîöåññàì

ðàçâèòèÿ ãîñóäàðñòâà è îáùåñòâà, óêðåïëåíèÿ äåìîêðàòè-

÷åñêèõîñíîâêîíñòèòóöèîííîãîñòðîÿ,ïîâûøåíèÿóðîâíÿçà-

ùèòûïðàâèñâîáîä÷åëîâåêàèãðàæäàíèíàèäîñòóïíîñòèñó-

äîâäëÿãðàæäàí.

Äîðîãèåäðóçüÿ!

ÂïðîöåññåðåàëèçàöèèÏðîãðàììûñóäåáíî-ïðàâîâîéðå-

ôîðìûíà2011-2013 ãîäûâïðîøëîì ãîäóïàðëàìåíòîìáûë

ïðèíÿòâíîâîéðåäàêöèèÊîíñòèòóöèîííûéçàêîí"ÎÊîíñòèòó-

öèîííîì Ñóäå Ðåñïóáëèêè Òàäæèêèñòàí", ïîäãîòîâëåííûé ñ

ó÷¸òîììèðîâîéïðàêòèêèäåÿòåëüíîñòèýòîãîîðãàíà.

Â äàííîì Çàêîíå îòðàæåíû íîâûå ìåðû, êîòîðûå íàï-

ðàâëåíû íà ñîâåðøåíñòâîâàíèå Êîíñòèòóöèîííîãî Ñóäà è

åãî ïðîöåññóàëüíîé äåÿòåëüíîñòè, äîñòóïíîñòè ñóáúåêòîâ

ïðàâà, ïðåæäå âñåãî ãðàæäàí ê êîíñòèòóöèîííîìó ïðàâîñó-

äèþ,àòàêæåçàùèòóïðàâèñâîáîä÷åëîâåêàèãðàæäàíèíà,è

ìû óâåðåíû, ÷òî íà îñíîâå ýòîãî äîêóìåíòà äåÿòåëüíîñòü

ÊîíñòèòóöèîííîãîÑóäàáóäåòáîëååýôôåêòèâíàèîíáóäåò

ñïîñîáåíïëîäîòâîðíîâûïîëíÿòüñâîèïðÿìûåîáÿçàííîñòè

ïîîáåñïå÷åíèþâåðõîâåíñòâàèïðÿìîãîäåéñòâèÿÊîíñòèòó-

öèèâèíòåðåñàõóêðåïëåíèÿîñíîâïðàâîâîãîäåìîêðàòè÷åñ-

êîãîãîñóäàðñòâà.
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Íàñåãîäíÿøíèéäåíüâñòðàíåöåëåíàïðàâëåííîïðîäîë-

æàþòñÿ ñóäåáíî-ïðàâîâûå ðåôîðìû. Óêàçîì Ïðåçèäåíòà

ñòðàíûîò5ÿíâàðÿ2015ãîäàóòâåðæäåíàÏðîãðàììàñóäåá-

íî-ïðàâîâîé ðåôîðìû â Ðåñïóáëèêå Òàäæèêèñòàí íà 2015-

2017 ãîäû è ïëàí ìåðîïðèÿòèé ïî âûïîëíåíèþ ýòîé Ïðîã-

ðàììû.

Íåòñîìíåíèé,÷òîñâûïîëíåíèåìóêàçàííîéÏðîãðàììû

åùåáîëååóëó÷øèòñÿóðîâåíüðåàëèçàöèèçàäà÷,ïîñòàâëåí-

íûõïåðåäñóäåáíîéâëàñòüþ,èîíàñòàíåòñàìîñòîÿòåëüíååè

àâòîðèòåòíåå,÷åìïðåæäå,âîçðàñòåòóðîâåíüååïðîôåññèî-

íàëèçìà, îáåñïå÷åííîñòè âûñîêîêâàëèôèöèðîâàííûìè,

êîìïåòåíòíûìè è îïûòíûìè êàäðàìè ïðàâîâåäîâ, è áóäóò

ïðèíèìàòüñÿäîïîëíèòåëüíûåìåðûïîäàëüíåéøåìóñîâåð-

øåíñòâîâàíèþ ïðîôåññèîíàëüíîé äåÿòåëüíîñòè ñóäåáíûõ

ðàáîòíèêîâ.Òàêæåïîñòåïåííîáóäåòóëó÷øàòüñÿìàòåðèàëü-

íî-òåõíè÷åñêàÿáàçàñóäîâèñóäåéñòðàíû,âîñîáåííîñòèèõ

ñîöèàëüíîåïîëîæåíèå.

Äîðîãèåäðóçüÿ!

Ïðîøåäøèå ãîäûäîêàçàëèïðàâèëüíîñòüïîëèòèêè ãîñó-

äàðñòâà â íàïðàâëåíèè óêðåïëåíèÿ ñóäåáíîé âëàñòè, â òîì

÷èñëåÊîíñòèòóöèîííîãîÑóäàñòðàíû,âñôåðåçàùèòûïðàâè

ñâîáîä÷åëîâåêàèãðàæäàíèíà,âûñøèõèíòåðåñîâîáùåñòâàè

ãîñóäàðñòâà, â îáëàñòèôîðìèðîâàíèÿ ïîäëèííî äåìîêðàòè-

÷åñêîãî,ïðàâîâîãî,ñîöèàëüíîãîèñïðàâåäëèâîãîîáùåñòâà.

Ïîñðåäñòâîì öåëåíàïðàâëåííîé ïîëèòèêè ðóêîâîäñòâà

ãîñóäàðñòâà è Ïðàâèòåëüñòâà ñòðàíû, ñîâåðøåíñòâîâàíèÿ

çàêîíîäàòåëüñòâàîñóäåáíîéâëàñòè,ïðèíÿòèÿïðîãðàììñó-

äåáíî-ïðàâîâîé ðåôîðìû è èõ ïðàêòè÷åñêîé ðåàëèçàöèè,

óëó÷øåíèÿìàòåðèàëüíî-òåõíè÷åñêîéáàçûñóäîâèñóäåé,ñó-

äåáíàÿâëàñòüïîñòåïåííîñîâåðøåíñòâóåòñÿèñåãîäíÿâíî-

ñèòçíà÷èòåëüíûéâêëàäâðàçâèòèåäåìîêðàòè÷åñêèõèíñòè-

òóòîâèôîðìèðîâàíèåãðàæäàíñêîãîîáùåñòâà.

Âðåìÿ òðåáóåò, ÷òîáû äåÿòåëüíîñòü ñóäåáíûõ îðãàíîâ

ñîîòâåòñòâîâàëà èíòåðåñàì ãðàæäàíèíà, îáùåñòâà è ãîñó-

äàðñòâà. Ïðàâèòåëüñòâî Òàäæèêèñòàíà ñî ñâîåé ñòîðîíû

ïðèìåòâñåíåîáõîäèìûåìåðûäëÿäàëüíåéøåãîðàçâèòèÿè

óêðåïëåíèÿñóäåáíîéâëàñòèèååðîëèâîáùåñòâå.

Âñâîþî÷åðåäüñóäàì,÷òîáûçàñëóæèòüäîâåðèåèïðèç-

íàíèåîáùåñòâàîòâñåõðàáîòíèêîâñóäåáíûõîðãàíîâ,òðå-
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áóåòñÿ÷èñòîïëîòíàÿ,ñîçèäàòåëüíàÿèäîáðîñîâåñòíàÿäåÿ-

òåëüíîñòü.

Ïîëüçóÿñüýòîéáëàãîïðèÿòíîéâîçìîæíîñòüþ,ïîçäðàâ-

ëÿþñóäåéèðàáîòíèêîâÊîíñòèòóöèîííîãîÑóäà,àòàêæåâñåõ

ðàáîòíèêîâîðãàíîâñóäåáíîéâëàñòèñòðàíûñ20-ëåòèåìîá-

ðàçîâàíèÿÊîíñòèòóöèîííîãîÑóäàèæåëàþóñïåõîâââûïîë-

íåíèèïîñòàâëåííûõïåðåäíèìèçàäà÷âäåëåçàùèòûÊîíñ-

òèòóöèè, ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà, èíòåðåñîâ

îáùåñòâàèãîñóäàðñòâà.

Õî÷óïîæåëàòüóñïåõîâðàáîòåÊîíôåðåíöèè,àäîðîãèì

ãîñòÿìòàäæèêñêîéçåìëè-ïðèÿòíîãîïðåáûâàíèÿ.

ÇäîðîâüÿèóñïåõîââñåìÂàì!

GreetingSpeechofEmomaliRakhmon,

PresidentoftheRepublicofTajikistan

First, Iwouldliketowelcomeourdistinguishedguests,who

havecometoparticipate in the InternationalConferenceon the

20thanniversaryofestablishmentof theConstitutionalCourtof

Tajikistan.

IbelievethataftervisitingTajikistanandgettingfamiliarwith

its longstanding history and rich culture of ancient Tajik nation,

our esteemed guests will return to their countries with good

impression.

Distinguishedparticipants!

Though statehood and governance traditions of the Tajik

nationgobacktothethirdmillenniumB.C.,stateindependence

oftheRepublicofTajikistan,whichournationachievedattheend

ofthe20thcentury,hasbecomeagreatpoliticalandsocialbreak

transformationpointinthehistoryofTajikpeople.

Thehumanhistoryprovesthatadoptionofthedocumentand

declarationofindependenceisnottheendofstoryforanynation.

Thisprocessrequiresstartinglarge-scalevitalpolitical,eco-

nomic, social, cultural and legal transformations, which should

reflecttherichhistory,culture,language,customs,traditionsand

valuesofanynationincombinationwithgeneralhumanevalues.
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ItwasthestrongwillanddedicationofTajikistan'speopleto

theirinheritedlandandstateindependence,thankstowhichthis

historical phase has become a constructive power and laid the

stablefoundationofthenationalstateinthecountry.

ConstitutionalreformsandadoptionoftheConstitutionofthe

independentTajikistan via referendumwasoneof thehistorical

commitmentsintheinitialphaseoftheTajikstateandpublicinde-

pendence,whichwasimplementedonNovember6,1994.

ConstitutionoftheindependentTajikistan,whichisadopted

for the first time through referendum in the constitutionalism

experienceofTajikistan,reflectswillofTajikpeople.

In theConstitution, thepeopleofTajikistandeclared them-

selves as an integral part of the world community, which also

showstheancientcivilizationandcultureoftheTajikpeople,and

atthesametime,alongsidewithenrichingnationalvalues,italso

reflectsthededicationoftheTajikstateandnationtogloballyrec-

ognizedhumanevalues.

The Constitution is also a state recorded thinking, which

reflectsmainandstrategicaspectsofnationalgovernance,joint

liabilityofthepublicandauthoritiesintheestablishmentofsocial

andcivilsociety,unitingtheinterestsofallsegmentsofpopula-

tionandsocialgroupsandachievementofnationalobjectivesand

itisthegreatestpoliticalandsocialsource.

Our Constitution pays a special attention to arranging and

establishing the government based on legislative, executive and

judicialbranches,andtheprocedureofestablishmentandoperation

ofthesupremeauthoritiesisregulatedbytheConstitutionalCourt

onthebasisoftheprincipleofcheckandbalancebetweenthem.

Thetheoryofdivisionofgovernance,whichwasknownstillat

theAncientRomeEmpire,andlaterwasappliedasthemaingov-

ernanceprinciplesintheconstitutionsofthemajorityofdemoc-

raticstates,wasalieninthehistoryofgovernanceofTajikpeople

intermsofstatemanagementeveninthesovietlegalsystem.

Distinguishedfriends!

ItisnotoccasionalthattheConstitutionpaysaspecialatten-

tiontotheroleandstatusofthejudicialpowerinTajikistan,par-

ticularlyintheConstitutionalCourt.

First and foremost, constitutional supervision authorities

have a special status in the public administration and judiciary
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systemsofallcivilizedcountries,anditwouldbenotreasonable

to talk about the fair principle of checks and balances without

suchanauthority.

Secondly, establishment of the Constitutional Court of the

Republicof Tajikistan shows that Tajikistan is ademocratic and

law-basedcountryandavailabilityofsuchanauthoritypractically

meanstheobjectiveofthestateandnationintermsofcreationof

afairsociety.

Initsturn,itisimpossibletoimaginecreationofafairsociety

withoutindependent,authorizedandlaw-basedjudiciary,partic-

ularlyconstitutionalsupervisionauthority.

Inadditiontothis,theConstitutionrecognizeshumanrights

andfreedom,asthehighestvalue,have ledtoestablishmentof

constitutionalsupervisionauthorityinthegovernanceandjudicia-

rysystemsofthecountry.

Viaitspreventivefunction,theConstitutionalCourtsupervises

themostimportantstateanditsauthorities'function,thatis,their

normdevelopment activities andannuls any legal and regulatory

documentcontradictingtheConstitutionandtherebyensurespro-

tection of constitutional human and citizen's rights and freedom

foreseenininternationaldocumentsandthecountry'sConstitution.

Inthisregard,Iwouldliketooutlinethatwhiledevelopingthe

draft Constitution there were also some persons, according to

whom establishment, existence and operation of constitutional

supervisionauthoritieswouldnotberealisticandtheythoughtthis

ideawasnotwellgrounded.

However,astheheadofthestate,Ipaidaseriousattentionto

the establishment and operation of a specialized constitutional

supervisionauthorityinthecountryforobjectivereasons.

Forinstance,thechaosof1990-1992inthecountry,includ-

ing ignoring the acting constitution and ten amendments and

additions included intoTajikistan'sConstitutionby theSupreme

Boardofthecountryin1992only,illegaloverthrowoftwopresi-

dents and five governments, which led the country to civil war,

wasahistoricallessonformepersonally.

Therefore,constitutionalsupervisionauthoritywasforeseen

asaspecializedauthority, i.e.ConstitutionalCourtinTajikistan's

Constitutionand thedocumentsadoptedby this authoritywere

fullyrecognized.
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Further improvement of authorities and competenceof the

ConstitutionalCourtisdirectlyrelatedtothePresident'sAddress

totheParliamentonApril20,2006andadoptionofJudicialand

LegalReformProgramfor2007-2010basedonthisAddress.

This Program envisaged that the Constitutional Court's

authorities should be improved by granting it with functions on

provisionof opinion regarding thedraft amendments and addi-

tionstobeincludedintotheConstitutionaswellasdraftlaws,and

other issuestobeaddressedviapublicreferendum,sothat the

draft amendments and additions to be included into the

Constitutionandtheissuestobeproposedforpublicreferendum

areinlinewithmainprinciplesandvaluesoftheConstitution.

TheConstitutional Court's documents are of high value for

the protection of the constitutional structure principals of the

country,humanandcitizen rightsand freedom, interestsof the

state,organizationsandinstitutions,legitimacy,socialjusticeand

legalorder.

TheConstitutionalCourt'sactivitiesarecloselyrelatedtothe

normdevelopmentactivitiesofgovernmentalagencies,particu-

larlylegislatorauthorities.Thisisthereason,basedondecisions

and rulingsof theConstitutionalCourt tensof legal documents

arebroughtinlinewiththesupremeobjectivesoftheConstitution

-indefeasibilityofhumanandcitizenrightsandfreedoms.

According to the Judicial-Legal Reform for 2007-2010 the

legislationidentifiedawidelistofentities,whichhavetherightto

applytotheConstitutionalCourtandeventheworld'sadvanced

countriesdonothavesuchalist.

Our objective from this initiative is, first and foremost, full

eliminationofcontradictions inthe legislationandbringing legal

andregulatorydocumentsinlinewiththecountry'sConstitution,

andfurtherthenationallegislationinlinewithadvancedinterna-

tionalnormsonprotectionofhumanrights.

With this regard, I would like to emphasize that the state

requests the entities, which have the right to apply to the

Constitutional Court, to have more serious and proactive

approachtofurtherimprovementofthecountry'slegislation.

It is also necessary further to improve the Constitutional

Courtactivitiesasanintegralpartofthestateandjudicialauthor-

ityregardingtheadvancementofthestateandsociety,strength-
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ening of democratic principles of the constitutional regime,

enhancingimportanceofprotectionofcitizensandhumanrights

andfreedom.

Distinguishedfriends!

In the process of implementation of the Judicial and Legal

Reform Program for 2011-2013, new Constitutional Law "On

ConstitutionalCourtoftheRepublicofTajikistan"wasdevelopedby

takingintoaccounttheinternationalexperienceintermsofactivi-

tiesofthisentity,whichwaspassedbytheParliamentlastyear.

This law envisages new provisions aimed at enhancing

authoritiesoftheConstitutionalCourtanditsproceduralactivities

firstandforemostcitizens'rightstoconstitutional justiceaswell

asprotectionofcitizensandhumanrightsandfreedom,and,we

believe that the Constitutional Court activities will be further

improvedbasedonthisdocument,anditwillbeimplementingits

majortask,thatis,ensuringruleandpracticalimplementationof

theConstitutionforthesakeofstrengtheningofalaw-basedand

democraticstatefoundation.

Thejudicialandlegalreformisongoinginthecountrynowa-

days.JudicialandLegalReformfor2015-2017andPoA for its

implementation was adopted by the Decree of the President

datedJanuary5,2015.

Thereisnodoubtthatviaimplementationofthisprogramthe

tasksofthejudiciarywillbefurtherimproved,thejudiciarywillbe

moreindependentandpowerful,itsprofessionalismwillenhance,

anditwillbeprovidedwithhighlyqualifiedandcompetentlawyers

andrelevantmeasureswillbeundertakenforprofessionaldevel-

opmentofthejudiciarystaff.

Also, pecuniary and physical infrastructure resources of

courtsandjudges,includingtheirsocialsituationwillbeimproved

everyyear.

Esteemedfriends!

Therecentyearsprovedthestate'srightpolicyondevelop-

mentof judiciary, including thecountry'sConstitutionalCourt in

protection of citizen and human rights and freedom, supreme

interestsofthesocietyandthestateinestablishmentofareally

democraticandlaw-based,socialandfairsociety.

Viathestate'sleadershipandtheGovactivepolicylegislation

on judiciary has been improved, judicial reform programs have
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been adopted and implemented, and pecuniary and social

resources of courts and judges have been improved and the

ConstitutionalCourthasbeenplayingasignificantroleindevel-

opmentofdemocraticinstitutionsandestablishmentofademoc-

raticsociety.

Thetimebeingrequiresthatthejudicialauthorities'activities

shouldmeettheinterestsofcitizens,societyandstate.

TheGovernmentwill undertake all necessarymeasures for

furtherimprovementofjudiciaryanditsroleinthesociety.

In its turn, the judiciarystaffhastoworkhard,behavehon-

estlyandconstructively inordertodeservethesociety'strust in

thejudicialsector.

Iwouldliketoavailthisopportunityandextendmycongratu-

lationstoall judgesandtheConstitutionalCourtstaffmembers,

aswellasthestaffofthecountry'sjudiciaryonthe20thanniver-

saryoftheConstitutionalCourt.

IalsowishgoodlucktotheConferenceandourdistinguished

gueststoenjoytheirstayinTajikistan.

Thankyouverymuchindeedforyourkindattention!
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Ïðèâåòñòâåííàÿðå÷üÏðåäñåäàòåëÿ

ÊîíñòèòóöèîííîãîÑóäàÐåñïóáëèêèÀðìåíèÿ

ГàãèêàÀðóòþíÿíà

Âàøåïðåâîñõîäèòåëüñòâî,ìíîãîóâàæàåìûéÏðåçèäåíò

Òàäæèêèñòàíà!

Óâàæàåìûåó÷àñòíèêèÌåæäóíàðîäíîéêîíôåðåíöèè!

Äàìûèãîñïîäà!

Äëÿ ìåíÿ áîëüøàÿ ÷åñòü èìåòü âîçìîæíîñòü îò èìåíè

Áþðî Âñåìèðíîé êîíôåðåíöèè êîíñòèòóöèîííûõ ñóäîâ, îò

èìåíè Êîíôåðåíöèè îðãàíîâ êîíñòèòóöèîííîãî êîíòðîëÿ

ñòðàííîâîéäåìîêðàòèè,àòàêæåîòèìåíèÊîíñòèòóöèîííîãî

Ñóäà Аðìåíèè îò âñåé äóøè ïîçäðàâèòü Âàñ ñ 20-ëåòèåì

Êîíñòèòóöèîííîãî Ñóäà Òàäæèêèñòàíà  è ïîæåëàòü íîâûõ

óñïåõîâ â óñòàíîâëåíèè êîíñòèòóöèîííîé çàêîííîñòè â

âàøåéïðåêðàñíîéñòðàíå.

Òàäæèêèñòàíó,êàêèìíîãèìäðóãèìñòðàíàìïîñòñîâåò-

ñêîãî ïðîñòðàíñòâà, íåëåãêî áûëî ïðåîäîëåòü íåáûâàëûå

òðóäíîñòèîáùåñòâåííîéòðàíñôîðìàöèèèèçáðàòüïóòüñòà-

íîâëåíèÿäåìîêðàòè÷åñêîãî,ïðàâîâîãîãîñóäàðñòâà.

Êàê ìû ïîìíèì, â Ðåñïóáëèêå Òàäæèêèñòàí ïîñëå ïðè-

îáðåòåíèÿ ãîñóäàðñòâåííîé íåçàâèñèìîñòè íà÷àëàñü ãðàæ-

äàíñêàÿ âîéíà ñî âñåìè ðàçðóøèòåëüíûìè ïîñëåäñòâèÿìè.

Áîëååîäíîãîìèëëèîíà ãðàæäàíñòàëèáåæåíöàìè.Â òàêîé

êðèòè÷åñêîé ñèòóàöèèäëÿ íàðîäà è ñòðàíû ãëóáîêîóâàæàå-

ìîìó Ïðåçèäåíòó Òàäæèêèñòàíà Ýìîìàëè Ðàõìîíó óäàëîñü

îáúåäèíèòüíàöèþ,ïîëîæèòüêîíåöãðàæäàíñêîéâîéíå,ñîç-

äàòüíåîáõîäèìûåïðåäïîñûëêèêîíñòèòóöèîííîãîðàçâèòèÿ

ñòðàíû.ÏîèíèöèàòèâåÏðåçèäåíòà6íîÿáðÿ1994ãîäàáûëà

ïðèíÿòà Êîíñòèòóöèÿ Òàäæèêèñòàíà, áàçèðóþùàÿñÿ íà ñîâ-

ðåìåííûõïðîãðåññèâíûõàêñèîëîãè÷åñêèõîñíîâàõ.

Äëÿóñïåøíîãîðàçâèòèÿñòðàíûáîëüøîåçíà÷åíèåïðè-

äàâàëîñüôîðìèðîâàíèþèíñòèòóöèîíàëüíûõîñíîâïîñòðîå-

íèÿ ïðàâîâîãî ãîñóäàðñòâà. Â ýòîì ïëàíå èìåëè îãðîìíîå
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çíà÷åíèåÓêàçÏðåçèäåíòàîò15ìàÿ1995ãîäà“Îáîðãàíèçà-

öèîííîé äåÿòåëüíîñòè Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè

Òàäæèêèñòàí”, à òàêæå ïðèíÿòèå è äàëüíåéøåå ñîâåðøåí-

ñòâîâàíèå Êîíñòèòóöèîííîãî çàêîíà “Î Êîíñòèòóöèîííîì

ÑóäåÐåñïóáëèêèÒàäæèêèñòàí”.

Êàê ýêñïåðò Âåíåöèàíñêîé êîìèññèè Ñîâåòà Åâðîïû ÿ

ëè÷íîïðèíèìàëó÷àñòèåâïðîöåññåìåæäóíàðîäíîéýêñïåð-

òèçû äàííîãî Çàêîíà è ìîãó ñ óâåðåííîñòüþ ñêàçàòü, ÷òî

ñåãîäíÿ ïðàâîâûå îñíîâû äåÿòåëüíîñòè Êîíñòèòóöèîííîãî

Ñóäà Òàäæèêèñòàíà â ïîëíîé ìåðå ñîîòâåòñòâóþò ñàìûì

âûñîêèììåæäóíàðîäíûìñòàíäàðòàì.

Çà ãîäû ñâîåé äåÿòåëüíîñòè Êîíñòèòóöèîííûé Ñóä

Òàäæèêèñòàíà ñòàë ïîëíîïðàâíûì ÷ëåíîì Ìåæäóíàðîäíîé

êîíôåðåíöèèêîíñòèòóöèîííûõñóäîâñòðàííîâîéäåìîêðà-

òèè, à òàêæå Âñåìèðíîé êîíôåðåíöèè êîíñòèòóöèîííûõ

ñóäîâ.Аêòèâíàìåæäóíàðîäíàÿäåÿòåëüíîñòüâîáëàñòèêîí-

ñòèòóöèîííîãî ïðàâîñóäèÿ, âûñîêèé ïðîôåññèîíàëèçì

íàøèõ êîëëåã èç Êîíñòèòóöèîííîãî Ñóäà Òàäæèêèñòàíà

çàñëóæèâàåòòîëüêîïîõâàëûèäîëæíîéîöåíêè.

Íàì õîðîøî èçâåñòíî òàêæå, ÷òî óñïåõè Êîíñòèòóöèîí-

íîãîÑóäàâîìíîãîìîáóñëîâëåíûñèñòåìíûìèöåëåíàïðàâ-

ëåííûì ïîäõîäîì â îáëàñòè ïðîâåäåíèÿ ñóäåáíî-ïðàâîâîé

ðåôîðìûâñòðàíå.Âïåðèîäíåçàâèñèìîñòèâñòðàíåáûëè

ïðèíÿòû òðè ïðîãðàììû ñóäåáíî-ïðàâîâîé ðåôîðìû, è

èìåííî ïîñëåäîâàòåëüíîñòü èõ îñóùåñòâëåíèÿ îáåñïå÷èëà

óñïåõ ñòàíîâëåíèÿ èíñòèòóöèîíàëüíîé áàçû äåìîêðàòè÷å-

ñêèõïðåîáðàçîâàíèéâñòðàíå.

Óâàæàåìûå êîëëåãè, ñîâðåìåííûéìèð äàâíî ïðèøåë ê

âûâîäó,÷òîáåçýôôåêòèâíîäåéñòâóþùåãîêîíñòèòóöèîííî-

ãî ñóäà íåâîçìîæíî ãàðàíòèðîâàòü âåðõîâåíñòâî Êîíñòèòó-

öèè è ñòàáèëüíîñòü êîíñòèòóöèîííîãî ðàçâèòèÿ

ñòðàíû.Îòðàäíî,÷òîñýòîéöåëüþâÒàäæèêèñòàíå

ñîçäàþòñÿâñåíåîáõîäèìûåïðåäïîñûëêè.

Ïîçâîëüòååùåðàçïîçäðàâèòüñïðàçäíèêîìè

ïîæåëàòü  íàøèì êîëëåãàì èç Êîíñòèòóöèîííîãî

Ñóäàíîâûõèíîâûõóñïåõîââîáëàãîóñòàíîâëåíèÿ

âåðõîâåíñòâàÊîíñòèòóöèèèâåðõîâåíñòâàïðàâàâ

ñîëíå÷íîìÒàäæèêèñòàíå.

Áëàãîäàðþçàâíèìàíèå.
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Ñ. Àâà êÿí 

ÇàâåäóþùèéÊàôåäðîéêîíñòèòóöèîííîãîè
ìóíèöèïàëüíîãîïðàâàþðèäè÷åñêîãîôàêóëüòåòàÌÃÓ

èìåíèÌ.Â.Ëîìîíîñîâà,äîêòîðþðèäè÷åñêèõíàóê,
ïðîôåññîð

Êîíñòèòóöèîííîåïðîñòðàíñòâî

èðîëüîðãàíîâêîíñòèòóöèîííîãîïðàâîñóäèÿ

âåãîôîðìèðîâàíèè

Âîïðîñ î ñîäåðæàíèè êîíñòèòóöèîííîé ìàòåðèè, î ñî-

äåðæàíèèèïðåäåëàõêîíñòèòóöèîííîãîðåãóëèðîâàíèÿïîñ-

òîÿííîàêòóàëåí.Èêàêáûåãîíåîáñóæäàëè,âðåàëüíîñòèâñå

ñâîäèòñÿêñòàíäàðòíîìóòåçèñó:âêîíñòèòóöèèîòðàæàþòñÿ

íàèáîëååâàæíûåîáùåñòâåííûåîòíîøåíèÿ.Íîäàííûéêðè-

òåðèéïðèêàçàëîñüáûåãîîáúåêòèâíîñòèÿâëÿåòñÿíàïðàê-

òèêåñëèøêîìñóáúåêòèâíûì.Ñëîæíîñòüïðîáëåìûñîñòîèòâ

òîì,÷òîêîíñòèòóöèÿåñòüêàêïîëèòè÷åñêèéäîêóìåíò,òàêè

þðèäè÷åñêèéçàêîí.Èåãîíàïîëíåíèåçàâèñèòîòêîíêðåòíûõ

îáñòîÿòåëüñòâêàæäîãîãîñóäàðñòâà,àòàêæåîòòåõñèë,êîòî-

ðûåíàõîäÿòñÿèëèïðèøëèêâëàñòè.

Îäíàêî ìîæíî ãîâîðèòü î ïðîñòðàíñòâå êîíñòèòóöèè è

åãîôîðìèðîâàíèèèâóçêîìñìûñëåñëîâà.Âñå-òàêèåñòüîï-

ðåäåëåííûå çàêîíîìåðíîñòè, êîòîðûì íàäî ñëåäîâàòü ïðè

ñîçäàíèèêîíñòèòóöèîííîãîòåêñòà.Äóìàåòñÿ,äëÿýòîãîíàäî

ñêîíöåíòðèðîâàòüñÿíàñëåäóþùèõìîìåíòàõ:çàäà÷èêîíñòè-

òóöèè; êëþ÷åâûå ìîìåíòû æèçíè îáùåñòâà, ãîñóäàðñòâà,

ãðàæäàí,òðåáóþùèåêîíñòèòóöèîííîãîîòðàæåíèÿ;îñíîâíûå

ïðèíöèïû (çàêîíîìåðíîñòè) êîíñòèòóöèîííîãî ðåãóëèðîâà-

íèÿ;ðîëüêîíñòèòóöèèêàêäåéñòâóþùåãîþðèäè÷åñêîãîäîêó-

ìåíòà.

30

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ·3(69)`15



Çàäà÷è êîíñòèòóöèè õîòÿ è ìàñøòàáíû, íî ïðîñòû: îíà

äîëæíàáûòüôóíäàìåíòîìîáùåñòâà,ãîñóäàðñòâà,æèçíèëþ-

äåé.Êîíñòèòóöèÿîòðàæàåòòåöåííîñòè,êîòîðûåïîáîëüøî-

ìóñ÷åòóóñòðàèâàþòâñåõ.Óâû,ìîæåòáûòüèòàê,÷òîêàêèå-òî

ñîöèàëüíûåñëîè,êëàññûñâîèöåííîñòèâûäàþòçàâñåîáùèå,

àòàêæåîòñòðàíÿþòîòíèõòåãðóïïûëþäåé,êîòîðûåñ÷èòàþò

âðàæäåáíûìè-ïðè÷åìíåïðîñòîñåáå,àâñåìóîáùåñòâó.Íî

ýòîíåèçáåæíàÿäèàëåêòèêàðàçâèòèÿ.Òàê, íàïåðâûõýòàïàõ

ñîöèàëèñòè÷åñêîãîðàçâèòèÿîòñòðàíÿëèîòó÷àñòèÿâîâëàñòè

òåõ,ñêåìîëèöåòâîðÿëèïðåæíèéðåæèì.Íîâåäüòî÷íîòàêæå

äåëàþòèòå,êòîïðàâèòñåãîäíÿ,èêàêáûâèíòåðåñàõíàðîäà

îíèëèáîîòñòðàíÿþòîòâëàñòèêîììóíèñòîâèçàïðåùàþòèõ

ïàðòèè,ëèáîîðãàíèçóþòìàññîâóþëþñòðàöèþ,ò.å.ïðîâåðêó

ñâÿçèëþäåéñïðåæíèìèîðãàíàìèáåçîïàñíîñòè.

Êëþ÷åâûåìîìåíòûæèçíèîáùåñòâà,ãîñóäàðñòâà,ãðàæ-

äàí: ãîâîðÿ î íèõ,ìû óïèðàåìñÿ â òðàäèöèîííûé âîïðîñ î

ïðåäìåòå êîíñòèòóöèîííîãî ðåãóëèðîâàíèÿ, ò.å. íå âñåãî

êîíñòèòóöèîííîãîïðàâàâöåëîì,àèìåííîêîíñòèòóöèè,ò.å.

îñíîâíîãîçàêîíà.Íàëè÷èåêîíñòèòóöèîííîéñôåðûêàêðàçè

ïðåäïîëàãàåò ðàçãîâîð î ïðåäìåòå êîíñòèòóöèîííîãî ðåãó-

ëèðîâàíèÿ,ò.å.òîéìàòåðèè,êîòîðàÿíåòîëüêîâñèëóïîëè-

òè÷åñêèõçàäà÷,íîèîáåñïå÷åíèÿýôôåêòèâíîñòèîñíîâíîãî

çàêîíàòðåáóåòóñòàíîâî÷íûõíà÷àëïðèìåíèòåëüíîêîáúåêòó

ðåãóëèðîâàíèÿ.

Ïðîñòðàíñòâîñîáñòâåííîêîíñòèòóöèèîõâàòûâàåò:

-ñòðîéîáùåñòâà(îáùåñòâåííûéñòðîé,àêîãäàîíîòðà-

æåíâêîíñòèòóöèè-êîíñòèòóöèîííûéñòðîé);

-óñòðîéñòâîãîñóäàðñòâà;

-îðãàíèçàöèþïóáëè÷íîéâëàñòèâîâñåõååðàçíîâèäíîñ-

òÿõ,ò.å.îñíîâûãîñóäàðñòâåííîéâëàñòè,îáùåñòâåííîé

âëàñòèèìóíèöèïàëüíîéâëàñòè;

-ñîáñòâåííîñòüâîâñåõååãëàâíûõôîðìàõèîáúåêòàõ;

-ëè÷íîñòü-ååêëþ÷åâûåïðàâà,ñâîáîäûèîáÿçàííîñòè,

ãàðàíòèèæèçíåäåÿòåëüíîñòè.

Âñåîñòàëüíûåìîìåíòûòàêèëèèíà÷åïðèâÿçàíûêñêà-

çàííîìó,ïîñóùåñòâóëèøüðàñøèðÿþòïðèâåäåííûåîáúåê-

òûêîíñòèòóöèîííîãîâîçäåéñòâèÿ.

Îñíîâíûå ïðèíöèïû êîíñòèòóöèîííîãî ðåãóëèðîâàíèÿ

ñîñòîÿòâòîì,÷òîîíîíàöåëåíîíàäâàáëîêàâîïðîñîâ.
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Âî-ïåðâûõ,âíóòðèêîíñòèòóöèîííîãîïðàâàíàäîèñêàòü

òåîòíîøåíèÿèëèæå÷àñòè,âåðõíèåïëàñòûòàêèõîòíîøåíèé,

êîòîðûì ìåñòî â êîíñòèòóöèè. Ýòè âîïðîñû ïåðèîäè÷åñêè

âîçíèêàþò,ñîîòâåòñòâåííîïðîñòðàíñòâîêîíñòèòóöèèìîæåò

áûòü ðàñøèðåíî èëè ñóæåíî, óðåçàíî. Íàïðèìåð, îáúåêòû

âèäîâñîáñòâåííîñòèáûëèâêîíñòèòóöèÿõñîâåòñêîãîïåðèî-

äàèèõíåòâñîâðåìåííîéÊîíñòèòóöèèÐîññèéñêîéÔåäåðà-

öèè, çà èñêëþ÷åíèåì, ïîæàëóé, çåìëè è äðóãèõ ïðèðîäíûõ

ðåñóðñîâ, êîòîðûå ñîãëàñíî ñò. 9 Êîíñòèòóöèè Ðîññèéñêîé

Ôåäåðàöèè1993ãîäàìîãóòíàõîäèòüñÿâ÷àñòíîé,ãîñóäàð-

ñòâåííîé,ìóíèöèïàëüíîéèèíûõôîðìàõñîáñòâåííîñòè.Èëè

åùåïðèìåð:ïåðå÷åíüìèíèñòåðñòâèèíûõîðãàíîâóïðàâëå-

íèÿáûëâÊîíñòèòóöèèÑÑÑÐ1936ã.,âíåãîâíîñèëèñüðåãó-

ëÿðíûå èçìåíåíèÿ, â èòîãå ýòî ïåðåñòàëî áûòü ìàòåðèåé

êîíñòèòóöèè, åãî íåò â äåéñòâóþùåéÊîíñòèòóöèèÐîññèéñ-

êîéÔåäåðàöèè.

Åñòüèïðèìåðû, êîãäàðàçâèòèåîòðàñëåâîãîðåãóëèðî-

âàíèÿ ïîñòåïåííî ïðèâîäèò ê âêëþ÷åíèþ íåêîòîðîãî ÷èñëà

íîðìâêîíñòèòóöèþ-â÷àñòíîñòè,ýòîïðàâîíàèíôîðìàöèþ

(ñò.29ÊîíñòèòóöèèÐîññèéñêîéÔåäåðàöèè).Â÷åì-òîåñòüè

ïðàêòèêàîáðàòíîãî-íîðìàâêëþ÷åíàâÊîíñòèòóöèþèäàëåå

ðàçâèâàåòñÿ â òåêóùåìðåãóëèðîâàíèè - â ÷àñòíîñòè, ñò. 24

ãîâîðèòîïðàâåíàäîñòóïêèíôîðìàöèè,çàòåìâååðàçâè-

òèè ïîÿâèëîñü ïîäðîáíîå ðåãóëèðîâàíèå î çàùèòå ïåðñî-

íàëüíûõäàííûõ,îïðàâåíàäîñòóïêèíôîðìàöèèîäåÿòåëü-

íîñòèñóäîâ,ãîñóäàðñòâåííûõèìóíèöèïàëüíûõîðãàíîâ.

Âî-âòîðûõ,êîíñòèòóöèîííîåðåãóëèðîâàíèåäîëæíîñîç-

äàâàòüîñíîâóðàçâèòèÿâñåõîáùåñòâåííûõîòíîøåíèé,ôóí-

äàìåíòðàçâèòèÿâñåãîñîöèóìà;âýòîìïëàíåîíî"ìàçêàìè"

çàòðàãèâàåòïî÷òèâñåñôåðûæèçíèëþäåé,îáîçíà÷àÿèìåí-

íîïðèíöèïû,çàêîíîìåðíîñòèèõðàçâèòèÿ.Èíîãäàýòîäåëà-

åòñÿ ïîñðåäñòâîì âûíåñåíèÿ ãëàâíûõ òî÷åê îáùåñòâåííîãî

ðàçâèòèÿ â ïðåàìáóëó êîíñòèòóöèè - òàê áûëî, íàïðèìåð, ñ

îòðàæåíèåì îñíîâíûõ ïîçèöèé ò.í. ðàçâèòîãî ñîöèàëèñòè-

÷åñêîãîîáùåñòâàâÊîíñòèòóöèèÑÑÑÐ1977ãîäà.Íîâñîâðå-

ìåííûéïåðèîäòàêèåíîðìûîáùåãîõàðàêòåðàâêëþ÷àþòñÿâ

ñòàòüèêîíñòèòóöèé-íàïðèìåð,âñò.38ÊîíñòèòóöèèÐÔãî-

âîðèòñÿîáîáÿçàííîñòÿõðîäèòåëåéïîâîñïèòàíèþäåòåéè,

â ñâîþ î÷åðåäü, äåòåé â ïëàíå çàáîòû î ðîäèòåëÿõ. Òàêîå
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êîíñòèòóöèîííîå ðåãóëèðîâàíèå ïîä÷åðêèâàåò âûñøèé

ñìûñë ñîîòâåòñòâóþùèõ äóõîâíî-íðàâñòâåííûõ öåííîñòåé,

ïðèîáðåòàþùèõêîíñòèòóöèîííóþ"îêðàñêó".

Íîñþäàïðèìûêàåòåùåîäíàçàäà÷àââîïðîñàõôîðìè-

ðîâàíèÿïðîñòðàíñòâà êîíñòèòóöèè.Îíàâîçíèêëà êàêîòðà-

æåíèåäâóõìîìåíòîâ:à)ïîãîíÿçàêðàòêîñòüþêîíñòèòóöèîí-

íîãî òåêñòà; á) ñóæäåíèå î íåíóæíîñòè îòðàæåíèÿ ñîîòâåò-

ñòâóþùèõïîëîæåíèéíàêîíñòèòóöèîííîìóðîâíå.Ïîæàëóé,

âòîðîéôàêòîðîòðàçèëèäåþ:îáùèåïðèíöèïûèèõäåòàëè-

çàöèþíàäîîòðàæàòüâîäíîìäîêóìåíòå,èýòîäîëæåíáûòü

îòðàñëåâîéàêò.Âåðîÿòíî,èìåííîýòîòâçãëÿäèåãîïðîâåäå-

íèåâïðàâîâîìðåãóëèðîâàíèèäîíåäàâíåãîâðåìåíèñóùå-

ñòâåííîïðèíèæàëèðîëüêîíñòèòóöèè,êîíñòèòóöèîííîãîðå-

ãóëèðîâàíèÿ è âîîáùå ïîíèìàíèÿ ïðîñòðàíñòâà êîíñòèòó-

öèè.

Íåìàëîâàæíóþðîëüñûãðàëîèñïåöèôè÷åñêîåâîñïðèÿ-

òèåòåçèñàîòîì,÷òîêîíñòèòóöèÿåñòüäåéñòâóþùååïðàâî.

Ìíîãèå ñòàëè òîëêîâàòü ýòî ïîëîæåíèå ñëèøêîì ïðÿìîëè-

íåéíî,âáóêâàëüíîìñìûñëåäàííîãîñëîâà:äåéñòâóþùåå -

çíà÷èò íåïîñðåäñòâåííî ïðèìåíÿåìîå. Ìåæäó òåì ïðÿìîå

äåéñòâèåêîíñòèòóöèèçà÷àñòóþâûðàæàåòñÿèìåííîâååâîç-

äåéñòâèèíàèäåîëîãèþîáùåñòâåííûõîòíîøåíèé,íàïñèõî-

ëîãèþèõó÷àñòíèêîâ.

Âöåëîììûíàáëþäàåìâñåæåòàêîåÿâëåíèå,êàêâîçâû-

øåíèå,ïîäíÿòèåíàêîíñòèòóöèîííûéóðîâåíüîñíîâíûõöåí-

íîñòåéñîîòâåòñòâóþùèõîòíîøåíèé.Ýòîâèäíîíàïðèìåðå

êîíñòèòóöèéØâåéöàðèè,Áðàçèëèè,Ïîðòóãàëèèèåùåðÿäà

ñòðàí.ÂÐîññèèýòàëèíèÿïîêàâáîëüøåéìåðåîòðàæàåòñÿâ

ñîçäàíèèòåîðåòè÷åñêèõïðåäïîñûëîêñîîòâåòñòâóþùèõïðî-

öåññîâ. Íàøè êîëëåãè - ïðîôåññîðà Í.А. Áîãäàíîâà, Í.Ñ.

Áîíäàðü,Г.А.Гàäæèåâ,Â.È.Êðóññ,А.А.Ëèâåðîâñêèéèäðóãèå

ïèøóòèãîâîðÿò:äàâíîíàçðåëàêîíñòèòóöèîíàëèçàöèÿïðà-

âîâîãîðåãóëèðîâàíèÿîáùåñòâåííûõîòíîøåíèé.

Â÷åì-òîäàííàÿïðîáëåìàïåðåêëèêàåòñÿñîáùèìïðåä-

íàçíà÷åíèåìêîíñòèòóöèîííîãîïðàâàêàêîñíîâûíàöèîíàëü-

íîãîïðàâà.Íàýòîéîñíîâååùåâ60-åãîäûïðîøëîãîâåêà

ïðîôåññîð Â.Ô. Êîòîê ïðèøåë ê âûâîäó, ÷òî ñóùåñòâóåò

êîíñòèòóöèîííîåïðàâîêàêîñíîâàîñíîââñåãîïðàâà.Ïðàâ-

äà,îííåãîâîðèëîòîì,÷òîýòîïðåäìåòèñêëþ÷èòåëüíîêîíñ-
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òèòóöèè,ïðîñòîíåêàñàëñÿäàííîãîìîìåíòà.Íîâñåæåÿñíî,

÷òîïîíèìàåìîåòàêèìîáðàçîìêîíñòèòóöèîííîåïðàâîåñòü

âçíà÷èòåëüíîéìåðåòî,÷òîîòðàæåíîíåïîñðåäñòâåííîâÎñ-

íîâíîì çàêîíå.Ïðàâäà, ïðè òàêîì ïîäõîäå èÂ.Ô. Êîòîê, è

ìíîãèåèññëåäîâàòåëè,âòîì÷èñëåèóñïåøíîðàáîòàþùèå

ñåãîäíÿ,ïðèõîäÿòêâûâîäàìîíåîáõîäèìîñòèâûäåëåíèÿâ

êîíñòèòóöèîííîìïðàâåáëîêàîáùèõîñíîâðåãóëèðîâàíèÿè

äàëååïðåäëàãàþòäðîáëåíèåêîíñòèòóöèîííîãîïðàâàíàòå-

ïåðåøíèååãîïîäîòðàñëè.

Êîíñòèòóöèîíàëèçàöèÿ ðåãóëèðîâàíèÿ íå ìîæåò áûòü

ñâåäåíà ê ôîðìàëüíîìó îòðàæåíèþ â íîðìàõ êîíñòèòóöèè

ïðàâèëà,ñâîäèìîãî"íàíåò"òåêóùèìðåãóëèðîâàíèåì.Èíà-

÷åãîâîðÿ,ïðàâîêîíñòèòóöèèñîñòîèòâòîì,÷òîîíîïðåäïî-

ëàãàåòäèðåêòèâíîåñîäåðæàíèåðåãóëèðîâàíèÿ,ýòîíåïðîñ-

òî îáùèå ñëîâà. Çäåñü â îáùåì-òî íè÷åãî íîâîãî íåò, åùå

Ìàðêñãîâîðèë,÷òîìîæåòáûòüñâîáîäàñëîâàâîáùåéêîíñ-

òèòóöèîííîéôðàçåèóíè÷òîæåíèåýòîéñâîáîäûâîãîâîðêå,

âêëþ÷åííîéâîáû÷íûéçàêîí.Ìûíàáëþäàëèýòîèâñîâåòñ-

êèé ïåðèîä, íàáëþäàåì ýòî è ñåé÷àñ. Â ñîâåòñêèé ïåðèîä

Êîíñòèòóöèÿ ÑÑÑÐ 1977 ãîäà çàêðåïëÿëà ïðàâî íà êðèòèêó

(ñò.49),íîòåêóùååðåãóëèðîâàíèåñâåëîýòîïðàâîêíóëþ.

ÄåéñòâóþùàÿÊîíñòèòóöèÿâñò.31çàêðåïëÿåòñâîáîäóìàíè-

ôåñòàöèé,èîïÿòüæåòåêóùååðåãóëèðîâàíèååãîñèëüíîóðå-

çàåò.

Òàêèìîáðàçîì,ïðîñòðàíñòâîêîíñòèòóöèèäîëæíîïðåä-

ïîëàãàòü íå òîëüêî âîçâûøåíèå íîðìû äî åå îòðàæåíèÿ â

êîíñòèòóöèè,÷òîñàìîïîñåáåâñåæåÿâëÿåòñÿíåñîìíåííûì

ïëþñîì.Ïðåäïîëàãàåòñÿêóëüòèâèðîâàíèåòàêîãîîòíîøåíèÿ

êêîíñòèòóöèîííûìíîðìàì,÷òîáûíåâîçíèêàëîíèêàêîãîæå-

ëàíèÿïóòåì"ïðèâèâîê"èèíûõìåòîäîâ"êóëüòèâàöèè"èçìå-

íèòüñîäåðæàíèåíîðìûèëèååöåííîñòü.

Ïðîáëåìàâîçâûøåíèÿäîóðîâíÿêîíñòèòóöèèíîðì,òðà-

äèöèîííîíàõîäÿùèõñÿâîòðàñëåâîìðåãóëèðîâàíèè,ÿâëÿåò-

ñÿâåñüìàáîëåçíåííîé.Ìèíèñòåðñòâîôèíàíñîâ,íàëîãîâàÿ

ñëóæáà,ñóäû,öèâèëèñòûâöåëîìãîòîâûïîéòèíàîòðàæåíèå

âêîíñòèòóöèèèçíà÷àëüíîâàæíûõíîðìîáþäæåòå,íàëîãàõ,

ïðàâîñóäèèèò.ï.,íîîíèâñåìèñèëàìèáóäóòñîïðîòèâëÿòü-

ñÿáîëååïîäðîáíîìóîòðàæåíèþñîîòâåòñòâóþùèõïðàâèëâ

êîíñòèòóöèîííûõ íîðìàõ. Ïî-ñâîåìó îíè ïðàâû. Íî òîëüêî
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ýòîãîíåäîñòàòî÷íî.Äåëîâåäüâòîì,÷òîîòêàçîòêîíñòèòó-

öèîííîãîðåãóëèðîâàíèÿâïîëüçóîòðàñëåâîãîñóùåñòâåííî

âëèÿåòíàñòàòóñëè÷íîñòè.Áîëååòîãî,ýòîâåäåòêóñèëåíèþ

ðîëèîòðàñëåâîãîàïïàðàòà,àòàêæåòåêóùåéïðàêòèêèïðàâî-

îõðàíèòåëüíûõîðãàíîâ,âêëþ÷àÿñóäû.Îäèí,íîïîêàçàòåëü-

íûéïðèìåð:âÊîíñòèòóöèèÐÔíè÷åãîíåòîêîíñòèòóöèîííûõ

îñíîâàõñëåäñòâèÿ,âèòîãåòåêóùèìçàêîíîäàòåëüñòâîìåãî

êðîÿòêàêóãîäíî,âòîì÷èñëåñîçäàíãîñóäàðñòâåííûéîðãàí,

íå âõîäÿùèéâ ñèñòåìóðàçäåëåíèÿ âëàñòåé (Ñëåäñòâåííûé

êîìèòåòÐÔ).

Çàäà÷à ñîçäàíèÿ ïðîñòðàíñòâà êîíñòèòóöèè ðåøàåòñÿ

ðàçíûìèïóòÿìè.Гëàâíûåèçíèõòàêîâû.

Âî-ïåðâûõ,ïðèíÿòèåêîíñòèòóöèèãîñóäàðñòâàèâêëþ÷å-

íèå â íîâûé îñíîâíîé çàêîí ñîîòâåòñòâóþùèõ íîðì, ðàíåå

íàõîäèâøèõñÿâïîäêîíñòèòóöèîííûõàêòàõ.

Âî-âòîðûõ, ýòî òåêóùåå ïîïîëíåíèå êîíñòèòóöèè ïóòåì

îòðàæåíèÿ â íåé âàæíåéøèõ íîðì òåêóùåãî çàêîíîäàòåëü-

ñòâà(êñòàòè,ìûìîæåòýòîíàáëþäàòü-ïðèêîíñòèòóöèîííîé

ðåôîðìå2014ã.áûëîóòî÷íåíîâñàìîéÊîíñòèòóöèèÐÔïðà-

âîÑîâåòàÔåäåðàöèèíàçíà÷àòüíåòîëüêîГåíåðàëüíîãîïðî-

êóðîðà,íîèåãîçàìåñòèòåëåé).

Â-òðåòüèõ,êîíå÷íî,íåëüçÿóéòèîòâîïðîñàîðîëèîðãà-

íîâêîíñòèòóöèîííîãîïðàâîñóäèÿâñîçäàíèèïðîñòðàíñòâà

êîíñòèòóöèè.Äåëîâòîì,÷òîâîçìîæíûäâåêðàéíîñòè:ëèáî

ïðèñîåäèíåíèåêêîíñòèòóöèèêàêîãî-òîáëîêàíîðìñöåëüþ

óòâåðæäåíèÿèõ"íåïðèêîñíîâåííîñòè";ëèáîïðèíèæåíèåðî-

ëèíîðìêîíñòèòóöèèèõïðèìåíåíèåìëèøüíàáàçåòåêóùåãî

ïðàâà.Èòî,èäðóãîåäîëæíîïðåñåêàòüñÿêîíñòèòóöèîííûìè

ñóäàìèïîñðåäñòâîìèõðåøåíèé.

Âðîññèéñêîéïðàêòèêåìûìîæåìâèäåòüïðèìåðûâîáî-

èõíàïðàâëåíèÿõ.

Â÷àñòíîñòè,ïðèîñïàðèâàíèèâÊîíñòèòóöèîííîìÑóäå

ÐÔÔåäåðàëüíîãî êîíñòèòóöèîííîãî çàêîíà î âíåñåíèè èç-

ìåíåíèéâÔåäåðàëüíûéêîíñòèòóöèîííûéçàêîíîðåôåðåí-

äóìå ÐîññèéñêîéÔåäåðàöèè ïðåäñòàâèòåëü Гîñóäàðñòâåí-

íîéÄóìûïðåäëàãàëà,÷òîáûÊîíñòèòóöèîííûéÑóäîòêàçàë-

ñÿîòðàññìîòðåíèÿäàííîãîâîïðîñà,ïîëîãèêå-êîíñòèòóöè-

îííûéçàêîíåñòü÷àñòüÊîíñòèòóöèè,àååîöåíèâàòüÊîíñòè-

òóöèîííûé Ñóä íå ìîæåò. Íî Êîíñòèòóöèîííûé Ñóä ÐÔ íå
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ñîãëàñèëñÿñòàêèìïîäõîäîì,ïîëàãàÿ,÷òîêîíñòèòóöèîííûé

çàêîííåÿâëÿåòñÿ÷àñòüþïðîñòðàíñòâàÊîíñòèòóöèèÐÔ.Ò.å.

âäàííîìñëó÷àåÑóäçàùèòèëêîíñòèòóöèîííîåïðîñòðàíñòâî

îòïîïûòêèåãîíåîáîñíîâàííîãîðàñøèðåíèÿ.

Íî äðóãîé ïðèìåð ãîâîðèò îá îáðàòíîì. Â ñâîå âðåìÿ

âîçíèê êîíôëèêò ìåæäó Ïðåçèäåíòîì Ðîññèéñêîé Ôåäåðà-

öèèèГåíåðàëüíûìïðîêóðîðîìÐÔ.ÏðåçèäåíòÐÔâðåìåí-

íîîòñòðàíèëîòäîëæíîñòèГåíåðàëüíîãîïðîêóðîðàÐÔ-äî

îêîí÷àòåëüíîãîðåøåíèÿâîïðîñàîáîñâîáîæäåíèèîòäîëæ-

íîñòè äàííîãî ëèöà Ñîâåòîì Ôåäåðàöèè. Òàêîãî ïðàâà ïî

ÊîíñòèòóöèèóÏðåçèäåíòàíåò,ÑîâåòÔåäåðàöèèíåñêîëüêî

ðàçîòêàçûâàëñÿïîéòèíàâñòðå÷óÏðåçèäåíòóïîòîìóîñíî-

âàíèþ,÷òîçàêîííåïðåäóñìîòðåëòàêîãîïðàâàÏðåçèäåíòà

ÐÔ. Â êîíöå êîíöîâ Êîíñòèòóöèîííûé Ñóä, ðàññìàòðèâàÿ

ýòîòñïîðîêîìïåòåíöèè,âûðàçèëñâîþïîçèöèþ:òàêîåïðà-

âî ïðåäïîëàãàåòñÿ äëÿ ãëàâû ãîñóäàðñòâà. Ñëåäîâàòåëüíî,

íîðìàÊîíñòèòóöèèáûëàêàêáûïîä÷èíåíàäàæåíåíîðìåòå-

êóùåãîçàêîíîäàòåëüñòâà,àëîãèêåååèíòåðïðåòàöèèÊîíñ-

òèòóöèîííûìÑóäîìÐÔ.

Òàêèìîáðàçîì,ðåøåíèÿîðãàíàêîíñòèòóöèîííîãîïðà-

âîñóäèÿìîãóòñïîñîáñòâîâàòüôîðìèðîâàíèþïðîñòðàíñòâà

êîíñòèòóöèè,ïðåäìåòàêîíñòèòóöèè.Ïðàâäà,ýòîíåäîëæíî

èñêëþ÷àòüâíåñåíèÿïîïðàâîêâêîíñòèòóöèþ.Ïðîñòðàíñòâî

êîíñòèòóöèèâïåðâóþî÷åðåäüôîðìèðóåòñÿñàìîéêîíñòèòó-

öèåé.
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Ò. Àçèì çî äà 

ÄåïóòàòÌàäæëèñèíàìîÿíäàãîíÌàäæëèñè
ÎëèÐåñïóáëèêèÒàäæèêèñòàí,

ïîëíîìî÷íûéïðåäñòàâèòåëüÌàäæëèñèíàìîÿíäàãîí
âÊîíñòèòóöèîííîìÑóäåÐåñïóáëèêèÒàäæèêèñòàí

ÐîëüÊîíñòèòóöèèâó÷ðåæäåíèè

èðàçâèòèèçàêîíîäàòåëüíîéâëàñòè

âÐåñïóáëèêåÒàäæèêèñòàí

Âíà÷àëåñâîåãîâûñòóïëåíèÿÿáûõîòåëîòèìåíèÏàðëà-

ìåíòà Ðåñïóáëèêè Òàäæèêèñòàí ïîïðèâåòñòâîâàòü âñåõ

ó÷àñòíèêîâíàñòîÿùåéÌåæäóíàðîäíîéêîíôåðåíöèè"Êîíñ-

òèòóöèîííîå ïðàâîñóäèå - ãàðàíòèÿ îáåñïå÷åíèÿ âåðõîâåí-

ñòâàÊîíñòèòóöèè"èñêàçàòü:"Äîáðîïîæàëîâàòüâíàøñîë-

íå÷íûéÒàäæèêèñòàí!"

Ðàçâèòèåêàæäîãîãîñóäàðñòâàïîäòâåðæäàåòîáùååïðà-

âèëîíàøåãîâðåìåíè:êàæäàÿñòðàíà,ñ÷èòàþùàÿñåáÿöèâè-

ëèçîâàííîé, èìååò ñâîþ êîíñòèòóöèþ. È ýòî çàêîíîìåðíî.

Êîíñòèòóöèÿâàæíàèíåîáõîäèìàäëÿñîâðåìåííîãîãîñóäàðñò-

âà,ïðåæäåâñåãîïîòîìó,÷òîâíåéçàêðåïëÿþòñÿåãîèñõîä-

íûåïðèíöèïûèíàçíà÷åíèå,ôóíêöèèèîñíîâûîðãàíèçàöèè,

ôîðìûèìåòîäûäåÿòåëüíîñòè. Êîíñòèòóöèÿ óñòàíàâëèâàåò

ïðåäåëûèõàðàêòåðãîñóäàðñòâåííîãîðåãóëèðîâàíèÿâîâñåõ

îñíîâíûõ ñôåðàõ îáùåñòâåííîãî ðàçâèòèÿ, âçàèìîîòíîøå-

íèÿãîñóäàðñòâàñ÷åëîâåêîìèãðàæäàíèíîì.Ñàìîåãëàâíîå

-êîíñòèòóöèÿïðèäàåòâûñøóþþðèäè÷åñêóþñèëóôóíäàìåí-

òàëüíûìïðàâàìèñâîáîäàì÷åëîâåêà,çàùèùàåòåãî÷åñòüè

äîñòîèíñòâî.

Ñðåäèïðàâîâûõñðåäñòâ,îáåñïå÷èâàþùèõèíòåíñèâíîå

èêà÷åñòâåííîåðàçâèòèåýêîíîìè÷åñêèõ,ïîëèòè÷åñêèõèñî-

öèàëüíûõïðîöåññîââîáùåñòâå,ÿáûîñîáóþðîëüîòâåëíà-

øåéÊîíñòèòóöèè-ÊîíñòèòóöèèÐåñïóáëèêèÒàäæèêèñòàí.
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Â Êîíñòèòóöèè Ðåñïóáëèêè Òàäæèêèñòàí Òàäæèêèñòàí

ïðèçíàí êàê ñóâåðåííîå, äåìîêðàòè÷åñêîå, ïðàâîâîå, ñâåò-

ñêîåèóíèòàðíîåãîñóäàðñòâî.Òàäæèêèñòàí-ñîöèàëüíîåãî-

ñóäàðñòâî,ïîëèòèêàêîòîðîãîíàïðàâëåíàíàñîçäàíèåóñëî-

âèé,îáåñïå÷èâàþùèõäîñòîéíóþæèçíüèñâîáîäíîåðàçâè-

òèå÷åëîâåêà.

Ýòîîáóñëîâëåíî,âî-ïåðâûõ,òåì,÷òîîíà,áóäó÷èàêòîì

âûñøåéþðèäè÷åñêîéñèëû,ñîñòàâëÿåòïðàâîâóþáàçóòåêó-

ùåãî çàêîíîäàòåëüñòâà. Â íåé ïîëó÷àþò þðèäè÷åñêîå çà-

êðåïëåíèåðàçëè÷íûåâèäûïðàâîâûõàêòîâ,èçäàâàåìûõãî-

ñóäàðñòâåííûìèîðãàíàìè.

Ñ÷èòàþ, ÷òî íàëè÷èå â ïðàâîâîé ñèñòåìå Ðåñïóáëèêè

Òàäæèêèñòàí Êîíñòèòóöèè, êîòîðàÿ ñîîòâåòñòâóåò ñîâðå-

ìåííûìñòàíäàðòàì,-íåîáõîäèìîåóñëîâèåäëÿôîðìèðî-

âàíèÿ ïðàêòèêè êîíñòèòóöèîííîãî ãîñóäàðñòâà, è, äóìàþ,

íàìâñåìíàäîïðèëàãàòüóñèëèÿäëÿòîãî,÷òîáûêîíñòèòó-

öèÿîáëàäàëàðåàëüíûìäåéñòâèåì,ïðèíöèïèàëüíîâàæíî

äàëüíåéøååðàçâèòèåóæåíàäëåæàùåãîìåõàíèçìàååïðà-

âîâîéîõðàíûèçàùèòû.Ïîäìåõàíèçìîìïðàâîâîéçàùèòû

êîíñòèòóöèèÿèìåþââèäóñîâîêóïíîñòüèìåþùèõñÿïðà-

âîâûõ èíñòèòóòîâ è ïðîöåäóð, îáåñïå÷èâàþùèõ ñòðîãîå è

ïîñëåäîâàòåëüíîåñîáëþäåíèåâñåìèñóáúåêòàìèãîñóäàð-

ñòâåííî-ïðàâîâîãîîáùåíèÿ-ãëàâíûìîáðàçîìèâïåðâóþ

î÷åðåäü ãîñóäàðñòâîì,åãîîðãàíàìèèäîëæíîñòíûìèëè-

öàìè - òðåáîâàíèé, ïðèíöèïîâ, íîðìèöåííîñòåé, âîïëî-

ùåííûõâêîíñòèòóöèè.È,êîíå÷íîæå,ñòåðæíåâûìýëåìåí-

òîìâñåéñèñòåìûçàùèòûêîíñòèòóöèèÿâëÿåòñÿêîíñòèòó-

öèîííûéêîíòðîëüâñîáñòâåííîìñìûñëåñëîâà,ýòîìîæåò

áûòüââèäåñóäåáíîãîêîíñòèòóöèîííîãîêîíòðîëÿ,êîíñòè-

òóöèîííîãîïðàâîñóäèÿ,êîíñòèòóöèîííîéþñòèöèè.Óíàñâ

ðåñïóáëèêå ýòà ôóíêöèÿ âîçëîæåíà íà Êîíñòèòóöèîííûé

ÑóäÐåñïóáëèêèÒàäæèêèñòàí,20-ëåòèåêîòîðîãîìûîòìå-

÷àåì.

Çàêðåïëåííûéâñò.1ÊîíñòèòóöèèÐåñïóáëèêèÒàäæèêèñ-

òàí ïðèíöèï ïðàâîâîãî ãîñóäàðñòâà ïðèìåíèòåëüíî ê ðàñ-

ñìàòðèâàåìîé çäåñü òåìå ïðåäúÿâëÿåò îïðåäåëåííûå òðå-

áîâàíèÿ ê ïðàâîïðèìåíèòåëüíîé ñèñòåìå ãîñóäàðñòâà, â

÷àñòíîñòè,êòîìó,÷òîáûïðèìåíÿëèñüèñêëþ÷èòåëüíîçàêîíû

èèíûåàêòû,êîòîðûåñîîòâåòñòâóþòêîíñòèòóöèè.
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Âñòàòüå10Êîíñòèòóöèÿçàêðåïëÿåòïðèíöèïíåïîñðåä-

ñòâåííîãîäåéñòâèÿååíîðì,ïðè÷åìáåçêàêèõ-ëèáîèçúÿòèé

èîãðàíè÷åíèé,÷òî,â÷àñòíîñòè,îçíà÷àåò:ñóäëþáîãîóðîâíÿ

èâèäàîáÿçàíîòêàçàòüñÿîòïðèìåíåíèÿçàêîíà,êîòîðûéîí

ñî÷òåò íåêîíñòèòóöèîííûì, è ïðèìåíèòü êîíñòèòóöèîííûå

íîðìû áåç îïîñðåäîâàííîãî ðåøåíèÿ êàêîãî-ëèáî äðóãîãî

îðãàíà.

Ðàçðå÷üèäåòîïðàâîïðèìåíèòåëüíîéäåÿòåëüíîñòèãî-

ñóäàðñòâàèçàêîíàõ, õîòåëîñüáûêðàòêîîçíàêîìèòüíàøèõ

ãîñòåé ñ äåÿòåëüíîñòüþ çàêîíîäàòåëüíîãî îðãàíà íàøåé

ñòðàíû.

Âñåìíàìèçâåñòíî,÷òî"ïàðëàìåíò"-ýòîîáùåðîäîâîé

òåðìèí.  Ïàðëàìåíòû ìîãóò èìåòü äâóõïàëàòíóþ è îäíîïà-

ëàòíóþñòðóêòóðû.Âîñíîâíîìâôåäåðàòèâíûõãîñóäàðñòâàõ

ïàðëàìåíòûñîñòîÿòèçäâóõ ïàëàò - âåðõíåéè íèæíåé.Ýòî

îáóñëîâëåíî, ñ îäíîé ñòîðîíû, íåîáõîäèìîñòüþ ïðåäñòàâ-

ëÿòüèíòåðåñûñóáúåêòîâðàçíûõðåãèîíîâ,ðàçíûõïîíàñå-

ëåíèþè çàíèìàåìîé òåððèòîðèè, íî èìåþùèõ îäèíàêîâûé

êîíñòèòóöèîííî-ïðàâîâîé ñòàòóñ, ñ äðóãîé ñòîðîíû, ñòðåì-

ëåíèåìêáîëååóñòîé÷èâîìóðàâíîâåñèþñèë,êîãäàíè÷åìíå

îãðàíè÷åííàÿâëàñòüîäíîéïàëàòûñäåðæèâàåòñÿñîçäàíèåì

âòîðîéïàëàòû,ôîðìèðóåìîéíàèíîéîñíîâå.

Ïàðëàìåíòàðèçì  âêëþ÷àåò â ñåáÿ âñþ ñîâîêóïíîñòü

ïðåäñòàâèòåëüíûõèçàêîíîäàòåëüíûõîðãàíîâãîñóäàðñòâåí-

íîéâëàñòè,ïðè÷åìíåòîëüêîíàîáùåãîñóäàðñòâåííîì,íîè

íàðåãèîíàëüíîìèìåñòíîìóðîâíÿõâëàñòè.

Â Ðåñïóáëèêå Òàäæèêèñòàí ôóíêöèè çàêîíîäàòåëüíîé

âëàñòèîñóùåñòâëÿåòÌàäæëèñèÎëè-Ïàðëàìåíò-èçáèðàå-

ìûéîðãàí,çàêîòîðûìÊîíñòèòóöèÿïðèçíàåòâûñøååïðàâî

çàêîíîäàòåëüñòâà. Îí ïðåäñòàâëÿåò ñóâåðåíèòåò íàðîäà, è

òîëüêîîíîäèíïðàâîìî÷åíâûðàæàòüâîëþíàðîäàâôîðìå

çàêîíà.

ÂíàñòîÿùååâðåìÿâÐåñïóáëèêåÒàäæèêèñòàíâñîîòâåò-

ñòâèè ñ Êîíñòèòóöèåé Ðåñïóáëèêè Òàäæèêèñòàí ãîñóäàð-

ñòâåííàÿâëàñòüîñóùåñòâëÿåòñÿíàîñíîâåðàçäåëåíèÿâëàñ-

òåé è âêëþ÷àåò â ñåáÿ çàêîíîäàòåëüíóþ, èñïîëíèòåëüíóþ è

ñóäåáíóþ âëàñòè. Çàêîíîäàòåëüíóþ âåòâü âëàñòè îñóùåñò-

âëÿåòÌàäæëèñèÎëè-ÏàðëàìåíòÐåñïóáëèêè Òàäæèêèñòàí

(ñòàòüÿ48ÊîíñòèòóöèèÐåñïóáëèêèÒàäæèêèñòàí).

Êîíôåðåíöèÿ,ïîñâÿùåííàÿ20-ëåòèþÊÑÒàäæèêèñòàíà



Ìàäæëèñè Îëè - Ïàðëàìåíò Ðåñïóáëèêè Òàäæèêèñòàí -

ÿâëÿåòñÿâûñøèìïðåäñòàâèòåëüíûìèçàêîíîäàòåëüíûìîð-

ãàíîì Ðåñïóáëèêè Òàäæèêèñòàí. Ìàäæëèñè Îëè ñîñòîèò èç

äâóõÌàäæëèñîâ -ÌàäæëèñèìèëëèèÌàäæëèñèíàìîÿíäà-

ãîí.Ñðîêïîëíîìî÷èéÌàäæëèñèìèëëèèÌàäæëèñèíàìîÿí-

äàãîí 5 ëåò.Ìàäæëèñè íàìîÿíäàãîí èçáèðàåòñÿ íà îñíîâå

âñåîáùåãî, ðàâíîãî è ïðÿìîãî èçáèðàòåëüíîãî ïðàâà ïðè

òàéíîìãîëîñîâàíèè.ÊàæäûéãðàæäàíèíÐåñïóáëèêèÒàäæè-

êèñòàí íå ìîëîæå 25 ëåò è èìåþùèé âûñøåå îáðàçîâàíèå

ìîæåòáûòüèçáðàíäåïóòàòîìÌàäæëèñèíàìîÿíäàãîí.

Ìàäæëèñè ìèëëè è Ìàäæëèñè íàìîÿíäàãîí çàñåäàþò

ðàçäåëüíî.ÇàñåäàíèÿÌàäæëèñèìèëëèèÌàäæëèñèíàìîÿí-

äàãîíïðàâîìî÷íûïðèóñëîâèèïðèñóòñòâèÿíàíèõíåìåíåå

äâóõòðåòåéîòîáùåãî÷èñëàèõ÷ëåíîâèäåïóòàòîâ.Ìàäæëè-

ñèÎëèÿâëÿåòñÿâûñøèìïðåäñòàâèòåëüíûìèçàêîíîäàòåëü-

íûìîðãàíîìÐåñïóáëèêèÒàäæèêèñòàí.

ÌàäæëèñèÎëèïðåäñòàâëÿåòèíòåðåñûâñåãîíàñåëåíèÿ

Òàäæèêèñòàíà â öåëîì è êàæäîãî ðåãèîíà  â îòäåëüíîñòè è

îáëàäàåòïðàâîìïðèíèìàòüîòèõèìåíèðåøåíèÿ.

ÊîíñòèòóöèÿÐåñïóáëèêèÒàäæèêèñòàí (ïóíêò1ñòàòüè48)

óñòàíàâëèâàåò, ÷òî Ìàäæëèñè Îëè  ñîñòîèò èç äâóõ ïàëàò -

ÌàäæëèñèÎëèèÌàäæëèñèíàìîÿíäàãîí.Êàæäàÿïàëàòàíàäå-

ëÿåòñÿñîáñòâåííîéêîìïåòåíöèåéèäåéñòâóåòñàìîñòîÿòåëü-

íî.Âìåñòåñòåìâõîäåçàêîíîäàòåëüíîéäåÿòåëüíîñòèïàëàòû

âçàèìîäåéñòâóþòäðóãñäðóãîì,äëÿ÷åãîïðåäóñìîòðåíûñîîò-

âåòñòâóþùèåêîíñòèòóöèîííûåôîðìûèìåõàíèçìû.

ÄåïóòàòîìÌàäæëèñèíàìîÿíäàãîíÿâëÿåòñÿèçáðàííûé

íàðîäîìïðåäñòàâèòåëü, óïîëíîìî÷åííûéîñóùåñòâëÿòü çà-

êîíîäàòåëüíóþâëàñòü â ñîîòâåòñòâóþùåì êîìèòåòåèèíûå

ïîëíîìî÷èÿ, ïðåäóñìîòðåííûå Êîíñòèòóöèåé Ðåñïóáëèêè

Òàäæèêèñòàíèèíûìêîíñòèòóöèîííûìçàêîíîäàòåëüñòâîì.

Çàêîíûïðèíèìàþòñÿïàðëàìåíòîìáîëüøèíñòâîìãîëî-

ñîâîò îáùåãî ÷èñëàäåïóòàòîâ, åñëèèíîéïîðÿäîê íå ïðå-

äóñìîòðåíÊîíñòèòóöèåéñòðàíû.ÏðèíÿòûåÌàäæëèñèíàìî-

ÿíäàãîíçàêîíû,êðîìåçàêîíîâîãîñóäàðñòâåííîìáþäæåòå

è àìíèñòèè, ïðåäñòàâëÿþòñÿ â Ìàäæëèñè ìèëëè (ïóíêò 2

ñòàòüè60ÊîíñòèòóöèèÐåñïóáëèêèÒàäæèêèñòàí).

Çàêîíñ÷èòàåòñÿîäîáðåííûìÌàäæëèñèÎëè,åñëèçàíå-

ãîïðîãîëîñîâàëîáîëüøèíñòâîîòîáùåãî÷èñëàåãî÷ëåíîâ.
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ÎáÿçàòåëüíîìóðàññìîòðåíèþâÌàäæëèñèíàìîÿíäàãîí

ïîäëåæàò çàêîíûïîâîïðîñàì:ãîñóäàðñòâåííîãîáþäæåòà,

íàëîãîâèñáîðîâ,ôèíàíñîâîãî,âàëþòíîãî,êðåäèòíîãî,òà-

ìîæåííîãîðåãóëèðîâàíèÿ,äåíåæíîéýìèññèè,ðàòèôèêàöèè

èäåíîíñàöèèìåæäóíàðîäíûõäîãîâîðîâÐåñïóáëèêèÒàäæè-

êèñòàí,ñòàòóñàèçàùèòûãîñóäàðñòâåííîéãðàíèöûÐåñïóá-

ëèêèÒàäæèêèñòàí.

Ïîíàèáîëååâàæíûìâîïðîñàì,ïðåäóñìîòðåííûìÊîíñ-

òèòóöèåéÐåñïóáëèêîéÒàäæèêèñòàí,ïðèíèìàþòñÿêîíñòèòó-

öèîííûåçàêîíû.  Êîíñòèòóöèîííûéçàêîíñ÷èòàåòñÿïðèíÿ-

òûì,åñëèîíîäîáðåíáîëüøèíñòâîìíåìåíååòðåõ÷åòâåð-

òåé ãîëîñîâ îò îáùåãî ÷èñëà ÷ëåíîâÌàäæëèñèìèëëè è íå

ìåíååäâóõòðåòåéãîëîñîâîòîáùåãî÷èñëàäåïóòàòîâÌàäæ-

ëèñèíàìîÿíäàãîí.Ïðèíÿòûéêîíñòèòóöèîííûéçàêîíâòå÷å-

íèå äåñÿòè  äíåé ïîäëåæèò ïîäïèñàíèþÏðåçèäåíòîì Ðåñ-

ïóáëèêèÒàäæèêèñòàíèîáíàðîäîâàíèþ(ñòàòüÿ62Êîíñòèòó-

öèèÐåñïóáëèêèÒàäæèêèñòàí).

Ïðèíÿòûåçàêîíû,êàêóæåáûëîñêàçàíî,ïîäëåæàòîáíà-

ðîäîâàíèþ.ÍàòåððèòîðèèÐåñïóáëèêèÒàäæèêèñòàíïðèìå-

íÿþòñÿ òîëüêî òå çàêîíû, êîòîðûåîôèöèàëüíîîïóáëèêîâà-

íû.Îôèöèàëüíûìîïóáëèêîâàíèåìçàêîíàñ÷èòàåòñÿïåðâàÿ

ïóáëèêàöèÿåãîïîëíîãîòåêñòàâîôèöèàëüíûõèçäàíèÿõ.

ÒàêæåäåïóòàòàìÌàäæëèñèíàìîÿíäàãîíïðèîñóùåñò-

âëåíèèèõ äåïóòàòñêîéäåÿòåëüíîñòèîáåñïå÷èâàþòñÿóñëî-

âèÿ äëÿ áåñïðåïÿòñòâåííîé è ýôôåêòèâíîé ðåàëèçàöèè èõ

ïðàâ è îáÿçàííîñòåé. Îñíîâíûå ãàðàíòèè äåïóòàòñêîé äåÿ-

òåëüíîñòèñôîðìóëèðîâàíûâêîíñòèòóöèîííûõçàêîíàõ:ïðà-

âîçàêîíîäàòåëüíîéèíèöèàòèâû;ïðàâîäåïóòàòàó÷àñòâîâàòü

âçàñåäàíèèñîîòâåòñòâóþùåéïàëàòû, êîìèòåòà, êîìèññèè;

ïðàâî äåïóòàòñêîãî çàïðîñà; ïðàâî íà áåçîòëàãàòåëüíûé

ïðèåìäîëæíîñòíûìèëèöàìè;ïðàâîíàïîëó÷åíèåèðàñïðî-

ñòðàíåíèåèíôîðìàöèèèäðóãèåïðàâàäåïóòàòà.

Ñâîþäåïóòàòñêóþäåÿòåëüíîñòüäåïóòàòûîñóùåñòâëÿþò

âôîðìå:ó÷àñòèÿâçàñåäàíèÿõïàëàòâðàáîòåñîîòâåòñòâóþ-

ùèõêîìèòåòîâèêîìèññèé;ó÷àñòèÿââûïîëíåíèèïîðó÷åíèé

ïàëàòû; ó÷àñòèÿ â ïàðëàìåíòñêèõ ñëóøàíèÿõ; îáðàùåíèÿ ñ

äåïóòàòñêèìçàïðîñîì;ðàáîòûñèçáèðàòåëÿìè.

ÔîðìàìèäåïóòàòñêîéäåÿòåëüíîñòèäåïóòàòàÌàäæëèñè

íàìîÿíäàãîí ÿâëÿþòñÿ òàêæå ó÷àñòèå â ðàáîòå äåïóòàòñêèõ
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îáúåäèíåíèé-ôðàêöèéèãðóïïâÏàðëàìåíòåèîáðàùåíèåñ

âîïðîñîìê÷ëåíàìÏðàâèòåëüñòâàÐåñïóáëèêèÒàäæèêèñòàí

íàçàñåäàíèÿõ.

Ïðèíèìàÿçàêîíûèáþäæåò,ðåãóëèðóÿíàëîãè,ðàòèôè-

öèðóÿ ìåæäóíàðîäíûå äîãîâîðû, Ìàäæëèñè íàìîÿíäàãîí

îêàçûâàåò ñàìîå íåïîñðåäñòâåííîå âëèÿíèå íà ðåøåíèå

êëþ÷åâûõãîñóäàðñòâåííûõâîïðîñîâ.Îíó÷àñòâóåòâçàêîíî-

äàòåëüíîìôîðìèðîâàíèè ñèñòåìû ãîñóäàðñòâåííûõ  îðãà-

íîâèñïîëíèòåëüíîé âëàñòè, îïðåäåëåíèèïîðÿäêàèõîáðà-

çîâàíèÿèäåÿòåëüíîñòè,àòàêæåâôîðìèðîâàíèèïåðñîíàëü-

íîãîñîñòàâàðåãèîíàëüíûõîðãàíîâãîñóäàðñòâåííîéâëàñòè.

Âöåëîìïàðëàìåíòïðèçâàííàçàêîíîäàòåëüíîìóðîâíå

ðåãóëèðîâàòüâñåíàèáîëååâàæíûåïðîáëåìûîðãàíèçàöèèè

êîìïëåêòîâàíèÿ Âîîðóæåííûõ Ñèë, ïðîõîæäåíèÿ âîåííîé

ñëóæáû,ðåàëèçàöèèïðàâîâîãîñòàòóñàâîåííîñëóæàùèõ.

Òàêèìîáðàçîì,ÌàäæëèñèíàìîÿíäàãîíÌàäæëèñèÎëè

ÐåñïóáëèêèÒàäæèêèñòàíçàïîñëåäíèåïÿòüëåòïðèíÿòî600

çàêîíîâèäîïîëíåíèéèèçìåíåíèéêíèì,ðàòèôèöèðîâàíî

áîëåå200ñîãëàøåíèéèäîãîâîðîâ.

Âñâÿçèñ20-ëåòèåìîáðàçîâàíèÿÊîíñòèòóöèîííîãîÑó-

äàÐåñïóáëèêèÒàäæèêèñòàíõî÷óïîçäðàâèòüÏðåäñåäàòåëÿ,

ñîñòàâñóäàèâåòåðàíîâ,êîòîðûåâëîæèëèíåìàëîòðóäàäëÿ

åãî ðàçâèòèÿ è ñîâåðøåíñòâîâàíèÿ, ïîæåëàòü èì êðåïêîãî

çäîðîâüÿ,ñ÷àñòüÿèïëîäîòâîðíîéðàáîòûâäàëüíåéøåì.

Íàýòîìÿáûõîòåëçàâåðøèòüñâîåâûñòóïëåíèåèïîæå-

ëàòü ó÷àñòíèêàì Êîíôåðåíöèè äàëüíåéøåé ïëîäîòâîðíîé

ðàáîòû.
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Ç. Àëè çî äà

Óïîëíîìî÷åííûéïîïðàâàì÷åëîâåêà
âÐåñïóáëèêåÒàäæèêèñòàí,
äîêòîðþðèäè÷åñêèõíàóê

ÐîëüÊîíñòèòóöèè1994ãîäàâðàçâèòèè

íîâåéøåéãîñóäàðñòâåííîñòèÒàäæèêèñòàíà

ÊîíñòèòóöèÿÐåñïóáëèêèÒàäæèêèñòàí1994ãîäàÿâëÿåò-

ñÿïåðâîéÊîíñòèòóöèåéïåðèîäàãîñóäàðñòâåííîéíåçàâèñè-

ìîñòèñòðàíû.Îòñþäàååðîëüèèñòîðè÷åñêîåçíà÷åíèå,íå-

ñîìíåííî,ÿâëÿþòñÿî÷åíüâàæíûìèäëÿñóâåðåííîãîÒàäæè-

êèñòàíà.Êàêïîä÷åðêíóëÏðåçèäåíòÒàäæèêèñòàíàÝìîìàëè

Ðàõìîí â ñâîåì âûñòóïëåíèè â ÷åñòü 20-ëåòèÿÊîíñòèòóöèè

ñòðàíû,ïðèíÿòèåýòîãîäîêóìåíòàÿâëÿåòñÿíàøèìâåëèêèì

íàöèîíàëüíûìäîñòèæåíèåì1.

Ýòî,ïðåæäåâñåãî,ñâÿçàíîñòåì,÷òîîíàíàêîíñòèòóöè-

îííîì óðîâíå çàêðåïèëà ãîñóäàðñòâåííóþ íåçàâèñèìîñòü

Òàäæèêèñòàíà, îïðåäåëèëà êîíñòèòóöèîííóþ îñíîâó äàëü-

íåéøåãî ðàçâèòèÿ ñòðàíû. Ñíà÷àëà ïîêàçàëîñü, ÷òî ïîñëå

çàêðåïëåíèÿãîñóäàðñòâåííîéíåçàâèñèìîñòèâñåóëàäèòñÿè

äåëàïîéäóòäàëüøå.Ïîòîìâûÿñíèëîñü,÷òîâòîãäàøíèõóñ-

ëîâèÿõ äëÿ ñòðàíû ýòî áûëî î÷åíü ñëîæíûì, ïðîòèâîðå÷è-

âûìèòðóäíûìäåëîì.Êàêèçâåñòíî,ãîñóäàðñòâåííàÿíåçà-

âèñèìîñòüáûëàîáúÿâëåíàòîãäà,êîãäàâñòðàíåïðîèñõîäè-

ëîïðîòèâîñòîÿíèåïîëèòè÷åñêèõñèë,ïîÿâèëèñüâçàèìîèñê-

ëþ÷àþùèåìíåíèÿïîïîâîäóâûáîðàäàëüíåéøåãîïóòèðàç-

âèòèÿñòðàíû.Êðîìåòîãî,ïîëèòè÷åñêîåïðîòèâîñòîÿíèå,êî-

òîðîåçàòåìïåðåðîñëîâãðàæäàíñêóþâîéíó,åùåáîëååóñó-

ãóáèëî ïðîáëåìó. Âäîáàâîê ê ýòîìó, òîãäàøíèé Ïðåçèäåíò

Ð. Íàáèåâ íà 16-îé ñåññèè ïàðëàìåíòà â íîÿáðå 1992 ãîäà
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óøåëâîòñòàâêó,èïàðëàìåíòóïðàçäíèëèíñòèòóòïðåçèäåí-

òàâÊîíñòèòóöèèñòðàíû.

Âñåýòîïðèâåëîêòîìó,÷òîíåêîòîðûåïîëèòè÷åñêèåñè-

ëûèèõèäåîëîãèíàñòàèâàëèíàñîçäàíèèâñòðàíåòàêíàçû-

âàåìîé"ïàðëàìåíòñêîéôîðìûïðàâëåíèÿ",àíàñàìîìäåëå

ñóòüýòèõèäåéçàêëþ÷àëàñüâñîçäàíèèêîëëåêòèâíî-êîììó-

íèñòè÷åñêîãîïðàâëåíèÿ.

Â ðåçóëüòàòå ðàáî÷àÿ ãðóïïà ïî ïîäãîòîâêå íûíå

äåéñòâóþùåéÊîíñòèòóöèèïîäãîòîâèëàäâàâàðèàíòàïðîåê-

òà - òàê íàçûâàåìûå "ïðåçèäåíòñêèé" è "ïàðëàìåíòñêèé".

Ïðîäîëæèòåëüíîåîáñóæäåíèåýòèõïðîåêòîâïðèâåëîêòîìó,

÷òîíàíàðîäíîåîáñóæäåíèåèçàòåìíàðåôåðåíäóìáûëâû-

íåñåíïðîåêòÊîíñòèòóöèèïðåçèäåíòñêîéðåñïóáëèêè.Âðå-

ìÿ,ïðîøåäøååïîñëåïðèíÿòèÿíûíåäåéñòâóþùåéÊîíñòè-

òóöèè,ïîêàçàëîèäîêàçàëîïðàâèëüíîñòüýòîãîðåøåíèÿ.Íå

âäàâàÿñüâïîäðîáíîñòè,íóæíîîòìåòèòü,÷òîâóñëîâèÿõÒàä-

æèêèñòàíà, ò.å. ïåðåõîäà îò ñîâåòñêîé ôîðìû ïðàâëåíèÿ ê

äåìîêðàòè÷åñêîéèïðàâîâîéãîñóäàðñòâåííîñòè,òàêàÿôîð-

ìà îðãàíèçàöèè è îñóùåñòâëåíèÿ ãîñóäàðñòâåííîé âëàñòè

ÿâëÿåòñÿíàèáîëååöåëåñîîáðàçíîéèýôôåêòèâíîé.

Êðîìå çàêðåïëåíèÿ ãîñóäàðñòâåííîé íåçàâèñèìîñòè

ñòðàíû Êîíñòèòóöèÿ òàêæå çàëîæèëà îñíîâíûå ïðèíöèïû è

íîðìû íîâåéøåé ãîñóäàðñòâåííîñòè. Ïðåæäå âñåãî ñàìîå

ãëàâíîå çàêëþ÷àåòñÿ â òîì, ÷òî Êîíñòèòóöèÿ îïðåäåëèëà

äàëüíåéøååðàçâèòèåãîñóäàðñòâåííîñòèÒàäæèêèñòàíà,ò.å.

çàêðåïèëàïóòüïîñòðîåíèÿâñòðàíåäåìîêðàòè÷åñêîãî,ïðà-

âîâîãî, ñâåòñêîãîèñîöèàëüíîãî ãîñóäàðñòâà.Ýòîÿâëÿåòñÿ

âàæíûìäîñòèæåíèåì íàðîäà Òàäæèêèñòàíà, ïîñêîëüêó, âî-

ïåðâûõ,âýòîâðåìÿñòðàíàíàõîäèëàñüíàïåðåïóòüå.Íóæíî

áûëîâûáðàòüïóòüäàëüíåéøåãîðàçâèòèÿîáùåñòâàè ãîñó-

äàðñòâàâòîãäàøíåéíåïðîñòîéñèòóàöèè,âêîòîðîéíàõîäè-

ëàñüñòðàíà.Âî-âòîðûõ,ñòàðàÿêîììóíèñòè÷åñêàÿïàðòèéíî-

áþðîêðàòè÷åñêàÿíîìåíêëàòóðàâîñíîâíîìáûëàñòîðîííè-

êîì òàê íàçûâàåìîé "ïàðëàìåíòñêîé ðåñïóáëèêè", êîòîðàÿ

íàïîìèíàëàñîâåòñêóþðåñïóáëèêó.Â-òðåòüèõ,íåêîòîðûåíî-

âûåïîëèòè÷åñêèåñèëûðåëèãèîçíîãîíàïðàâëåíèÿáûëèñòî-

ðîííèêàìèñîçäàíèÿðåëèãèîçíîãîãîñóäàðñòâà.

Âòàêèõíåïðîñòûõóñëîâèÿõâûáîðïóòèñîçäàíèÿäåìîê-

ðàòè÷åñêîãî, ïðàâîâîãî, ñâåòñêîãî è ñîöèàëüíîãî ãîñóäàð-
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ñòâà äåéñòâèòåëüíî áûë èñòîðè÷åñêèì ðåøåíèåì â æèçíè

òàäæèêñêîãî îáùåñòâà. Äðóãèå îñíîâû êîíñòèòóöèîííîãî

ñòðîÿ âûòåêàëè èìåííî èç ýòîãî èñòîðè÷åñêîãî ðåøåíèÿ. Ê

íèì Êîíñòèòóöèÿ ïðè÷èñëÿåò: ñóâåðåíèòåò íàðîäà; ïðèçíà-

íèå÷åëîâåêà,åãîïðàâàèñâîáîäûâûñøåéöåííîñòüþ;ðàç-

âèòèåîáùåñòâåííîéæèçíèíàîñíîâåïîëèòè÷åñêîãîèèäåî-

ëîãè÷åñêîãîïëþðàëèçìà;îðãàíèçàöèÿèîñóùåñòâëåíèåãî-

ñóäàðñòâåííîéâëàñòèíàîñíîâåååðàçäåëåíèÿíàçàêîíîäà-

òåëüíóþ,èñïîëíèòåëüíóþèñóäåáíóþ;âåðõîâåíñòâîÊîíñòè-

òóöèèèçàêîíîâ,èõóâàæåíèå,ñîáëþäåíèåèèñïîëíåíèåâñå-

ìè;îñóùåñòâëåíèåâíåøíåéïîëèòèêèíàîñíîâåíîðììåæ-

äóíàðîäíîãî ïðàâà; ìíîãîîáðàçèå ôîðì ñîáñòâåííîñòè, èõ

ðàâíîïðàâèå è ðàâíàÿ ïðàâîâàÿ çàùèòà; ñâîáîäà ýêîíîìè-

÷åñêîéèïðåäïðèíèìàòåëüñêîéäåÿòåëüíîñòè.

Ýòè íà÷àëà, êàê èçâåñòíî, ÿâëÿþòñÿ îñíîâàìè ïîñòðîå-

íèÿèðàçâèòèÿñîâðåìåííûõãîñóäàðñòâ.Âûáðàííûéïóòüè

çàêðåïëåíèååãîîñíîâÊîíñòèòóöèåéïîçâîëèëèÒàäæèêèñòà-

íóèäòèïîñîâðåìåííîìóöèâèëèçàöèîííîìóïóòè,ïîñëåäî-

âàòåëüíî îáåñïå÷èâàÿ íàðîäó ñòðàíû äîñòîéíóþ æèçíü è

ñâîáîäíîåðàçâèòèå.

ÄàëüíåéøååðàçâèòèåíîâåéøåéãîñóäàðñòâåííîñòèÒàä-

æèêèñòàíàñâÿçàíîñâíåñåíèÿìèêîíñòèòóöèîííûõïîïðàâîê

1999è2003ãîäîâ.

Êîíñòèòóöèîííûå ïîïðàâêè 1999 ãîäà áûëè ñâÿçàíû ñ

ïðåêðàùåíèåì ãðàæäàíñêîé âîéíû è äîñòèæåíèåì ìèðà è

íàöèîíàëüíîãîñîãëàñèÿâñòðàíå.Óñëîâèÿäîñòèæåíèÿìèðà

èíàöèîíàëüíîãîñîãëàñèÿáûëèçàêðåïëåíûâÎáùåìñîãëà-

øåíèè îá óñòàíîâëåíèè ìèðà è íàöèîíàëüíîãî ñîãëàñèÿ â

Òàäæèêèñòàíå.ÎäíîèçýòèõóñëîâèéêàñàëîñüÊîíñòèòóöèè,

ò.å.âíåñåíèÿâíååïîïðàâîê.Ñëåäóåòîòìåòèòü,÷òîêîíêðåò-

íûå âîïðîñû, ïî êîòîðûì äîëæíû áûëè áûòü âíåñåíû ïî-

ïðàâêè,íåáûëèóêàçàíûâýòîìÑîãëàøåíèè.Ëèøüâîáùåé

ôîðìåîíèáûëèñôîðìóëèðîâàíûâÑîãëàøåíèè.Òàê,âÑîã-

ëàøåíèè áûëî îòìå÷åíî î ïðîôåññèîíàëüíîì ïàðëàìåíòå,

îá èçáèðàòåëüíîé ñèñòåìå (çàêîíàõ î âûáîðàõ äåïóòàòîâ

ïàðëàìåíòà è ìåñòíûõ ïðåäñòàâèòåëüíûõ îðãàíîâ)2. Êîíê-
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ðåòíûåïîïðàâêèáûëèñôîðìóëèðîâàíûâÊîìèññèèïîíà-

öèîíàëüíîìóïðèìèðåíèþ,íàêîòîðóþáûëàâîçëîæåíàðåà-

ëèçàöèÿÎáùåãîñîãëàøåíèÿîáóñòàíîâëåíèèìèðàèíàöèî-

íàëüíîãîñîãëàñèÿ.

Êîíñòèòóöèîííûå ïîïðàâêè äîëãî îáñóæäàëèñü â ÊÍÏ.

ÏðåäñòàâèòåëèîïïîçèöèèâÊÍÏïðèëàãàëèâñåóñèëèÿ,÷òî-

áû âíåñòè ïîáîëüøå èçìåíåíèé â Êîíñòèòóöèþ, ïîýòîìó â

ïðåäëîæåííîìèìèâàðèàíòåïðåäëîæåíèÿìèáûëèîõâà÷åíû

âñå ãëàâû Êîíñòèòóöèè3. Îáñóæäåíèå ýòèõ ïðåäëîæåíèé â

ÊÍÏïðèâåëî ê íåîáõîäèìîñòè ðàçðàáîòêè ñíà÷àëà êîíöåï-

öèèîâíåñåíèèïîïðàâîê,àçàòåìïîäãîòîâêèêîíêðåòíûõèç-

ìåíåíèéâÊîíñòèòóöèþ.Êîíöåïöèÿèçìåíåíèéèäîïîëíåíèé

áûëàðàçðàáîòàíàèóòâåðæäåíàÊÍÏ4. Íàîñíîâåýòîéêîí-

öåïöèèçàòåìáûëïîäãîòîâëåí"Ïðîåêòèçìåíåíèéèäîïîë-

íåíèéâÊîíñòèòóöèþÐåñïóáëèêèÒàäæèêèñòàí"5.

Ïîïðàâêèâîñíîâíîìêàñàëèñüïàðëàìåíòà,èçáèðàòåëü-

íîéñèñòåìûèñóäåáíîéâëàñòè.Âñâÿçèñòåì,÷òîîñíîâíûå

ïðèíöèïûîðãàíèçàöèèèäåÿòåëüíîñòèïàðëàìåíòàïîäâåðã-

ëèñü ïîëíîìó èçìåíåíèþ, ãëàâàÊîíñòèòóöèè, ïîñâÿùåííàÿ

ïàðëàìåíòó,áûëàèçìåíåíàâíîâîéðåäàêöèè.

Íàîñíîâåýòèõïîïðàâîêâñòðàíåáûëñîçäàíäâóõïàëàò-

íûéïàðëàìåíò,íèæíÿÿïàëàòàêîòîðîãîðàáîòàåòíàïîñòî-

ÿííîé,ïðîôåññèîíàëüíîéîñíîâå, à âåðõíÿÿñîçûâàåòñÿïî

ìåðåíåîáõîäèìîñòè.Ñó÷åòîìýòîãîáûëèèçìåíåíûòàêæåè

ïðèíöèïûâûáîðîâäåïóòàòîâíèæíåéïàëàòû.Ââåäåíàìàæî-

ðèòàðíî-ïðîïîðöèîíàëüíàÿ ñèñòåìà âûáîðîâ äåïóòàòîâ

íèæíåéïàëàòû.Îñíîâíàÿ÷àñòü÷ëåíîââåðõíåéïàëàòû(3/4)

èçáèðàåòñÿìåñòíûìèïðåäñòàâèòåëüíûìèîðãàíàìèãîñóäàð-

ñòâåííîéâëàñòèðåãèîíîâñòðàíûíàèõñîâìåñòíûõçàñåäà-

íèÿõ,8÷ëåíîâýòîéïàëàòûíàçíà÷àþòñÿÏðåçèäåíòîìñòðà-

íû,èýêñ-ïðåçèäåíòïîïðàâóÿâëÿåòñÿïîæèçíåííûì÷ëåíîì

âåðõíåéïàëàòûïàðëàìåíòà.

Ïîïðàâêèòàêæåêàñàëèñüîðãàíèçàöèèñóäåáíîéâëàñòè.

Áûëî ïðåäóñìîòðåíî ñîçäàíèå Ñîâåòà þñòèöèè, êîòîðûé
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3Ñì.:ÄîñòèåâÀ.Ñ.ÊîíñòèòóöèÿÐåñïóáëèêèÒàäæèêèñòàí1994ãîäà:èñ-
òîðèÿðàçðàáîòêè,ïðèíÿòèÿ,âíåñåíèåèçìåíåíèé,äîïîëíåíèéèîñíîâ-
íûåïîëîæåíèÿ.-Äóøàíáå:Ìàòáóîò,2001.-Ñ.173-174.

4Ñì.:Òàìæå.-Ñ.181-182.
5Ñì.:Òàìæå.-Ñ.186-197.



ôîðìèðóåòñÿèçïðåäñòàâèòåëåéçàêîíîäàòåëüíîé,èñïîëíè-

òåëüíîéèñóäåáíîéâëàñòåé.Îñíîâíàÿçàäà÷àÑîâåòàþñòè-

öèèçàêëþ÷àåòñÿâîðãàíèçàöèèðàáîòûñóäîâ,èõìàòåðèàëü-

íî-òåõíè÷åñêîãîîáåñïå÷åíèÿ,ïîäáîðàèïîäãîòîâêèêàíäè-

äàòîâíàäîëæíîñòüñóäüèèñóäüè-ñòàæåðà,ïîâûøåíèÿêâà-

ëèôèêàöèèñóäåé,ñóäåé-ñòàæåðîâèðàáîòíèêîâàïïàðàòàñó-

äîâ, ïîäáîðà è ïðåäñòàâëåíèÿ êàíäèäàòóð íà äîëæíîñòü

ñóäüè.

Èñõîäÿèçýòèõèçìåíåíèé,âäðóãèåãëàâûÊîíñòèòóöèè

òàêæåáûëèâíåñåíûïîïðàâêè,âòîì÷èñëåâãëàâû,êàñàþùè-

åñÿïðàâèñâîáîä÷åëîâåêà,Ïðåçèäåíòàèò.ï.

Èçìåíåíèÿ è äîïîëíåíèÿ, âíåñåííûå â Êîíñòèòóöèþ â

2003 ãîäó, òàêæå ñîâåðøåíñòâîâàëè ñóùåñòâóþùèå íîðìû

Êîíñòèòóöèè,îñîáåííîêàñàþùèåñÿñîöèàëüíî-ýêîíîìè÷åñ-

êèõïðàâãðàæäàí.Îíèêàñàëèñüâîñíîâíîìïðàâàíàîõðàíó

çäîðîâüÿèïðàâàíàîáðàçîâàíèå.Ñòàòüè38è41Êîíñòèòó-

öèèïîñëåâíåñåíèÿïîïðàâîêîïðåäåëÿëèïðåäåëûïðåäîñ-

òàâëåíèÿáåñïëàòíîéìåäèöèíñêîéïîìîùèèîáðàçîâàíèÿ.Â

óêàçàííûõ ñòàòüÿõ áûëî çàêðåïëåíî, ÷òî áåñïëàòíàÿ ìåäè-

öèíñêàÿïîìîùüèáåñïëàòíîåîáðàçîâàíèåïðåäîñòàâëÿþò-

ñÿãîñóäàðñòâîìâðàìêàõ,îïðåäåëåííûõçàêîíîì.Ýòîïîç-

âîëèëîêîíêðåòíîíàîñíîâåçàêîíàîïðåäåëèòüèîáåñïå÷èòü

ðåàëèçàöèþýòèõïðàâèîòîéòèîòäåêëàðàòèâíîïðîâîçãëà-

øåííûõíîðì,îñòàâøèõñÿîòñîâåòñêîãîâðåìåíè.

Ïîïðàâêèòàêæåêàñàëèñüèíåêîòîðûõäðóãèõñåðüåçíûõ

âîïðîñîâ.Âòîì÷èñëå,èñõîäÿèçêëàññè÷åñêîãîïîíèìàíèÿè

ïîäõîäà ê ñóáúåêòàì ïðàâà çàêîíîäàòåëüíîé èíèöèàòèâû,

âûñøèåñóäû (Êîíñòèòóöèîííûé,ÂåðõîâíûéèÂûñøèéýêî-

íîìè÷åñêèéñóäû)áûëèëèøåíûýòîãîïðàâà.Íàðàâíåñýòèì

ñóäüèïîëó÷èëèèíåêîòîðûåäðóãèåãàðàíòèèèõäåÿòåëüíîñ-

òè.Òàê,èçìåíåíèÿ,âíåñåííûåâñòàòüè84è85Êîíñòèòóöèè

óâåëè÷èëèñðîêïîëíîìî÷èéñóäåéñ5äî10ëåò,àòàêæåâîç-

ðàñòäëÿèçáðàíèÿíàäîëæíîñòüñóäüèñ60äî65ëåò.

Òàêèìîáðàçîì,ÊîíñòèòóöèÿñóâåðåííîãîÒàäæèêèñòàíà

1994ãîäàèâíåñåííûåâíå¸â1994è2003ãîäàïîïðàâêè,âî-

ïåðâûõ, çàëîæèëè êîíñòèòóöèîííóþ îñíîâó íîâåéøåé ãîñó-

äàðñòâåííîñòèÒàäæèêèñòàíàñó÷åòîìîáùåèçâåñòíûõïðèí-

öèïîâ è íîðì ñîâðåìåííîé ãîñóäàðñòâåííîñòè. Âî-âòîðûõ,

ñïîñîáñòâîâàëèïîñòåïåííîìóèïîñëåäîâàòåëüíîìóðàçâè-
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òèþñòðàíûïîïóòèñòðîèòåëüñòâàäåìîêðàòè÷åñêîãî,ïðàâî-

âîãî, ñâåòñêîãî è ñîöèàëüíîãî ãîñóäàðñòâà.Â-òðåòüèõ, çàê-

ðåïèëèèðàçâèëèïðàâàèñâîáîäû÷åëîâåêà,ñîäåéñòâîâàëè

ôîðìèðîâàíèþ íåîáõîäèìûõ ïðåäïîñûëîê äëÿ èõ ðåàëèçà-

öèè.

Âñå îòìå÷åííîå ÿâëÿåòñÿ íåîáõîäèìîé ïðåäïîñûëêîé

ñîçäàíèÿèôóíêöèîíèðîâàíèÿÊîíñòèòóöèîííîãîÑóäàÐåñ-

ïóáëèêèÒàäæèêèñòàí.Âñâîþî÷åðåäü,ÊîíñòèòóöèîííûéÑóä

òàêæåñîäåéñòâîâàëñòàíîâëåíèþèðàçâèòèþäåìîêðàòè÷åñ-

êîãî,ïðàâîâîãî,ñâåòñêîãîèñîöèàëüíîãîãîñóäàðñòâà,ñîñ-

òîÿëñÿñàì,ñîâåðøåíñòâîâàëñÿèñòàëíåîòúåìëåìîé÷àñòüþ

ýòîãîèñòîðè÷åñêîãîïðîöåññà.
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Í. Áîí äàðü

ÑóäüÿÊîíñòèòóöèîííîãîÑóäàÐîññèéñêîéÔåäåðàöèè,
äîêòîðþðèäè÷åñêèõíàóê,ïðîôåññîð,çàñëóæåííûé

äåÿòåëüíàóêèÐÔ,çàñëóæåííûéþðèñòÐÔ

Ñóäåáíûéêîíñòèòóöèîíàëèçìêàêïîëèòèêî-

ïðàâîâîéðåæèìîáåñïå÷åíèÿâåðõîâåíñòâà

Êîíñòèòóöèè1

Îáåñïå÷åíèå âåðõîâåíñòâà Êîíñòèòóöèè ÿâëÿåòñÿ íå

òîëüêîîäíèìèç âàæíûõíàïðàâëåíèé, íîè ñóùíîñòíîé õà-

ðàêòåðèñòèêîéäåÿòåëüíîñòèîðãàíîâêîíñòèòóöèîííîãîïðà-

âîñóäèÿ.Ýòîïðåäïîëàãàåò íåîáõîäèìîñòüàíàëèçàïðîá-

ëåì êîíñòèòóöèîííîãî ïðàâîñóäèÿ  ñ òî÷êè çðåíèÿ ñàìîé

ïðèðîäûïðèíöèïàâåðõîâåíñòâàÊîíñòèòóöèè,åãîìíîãîâåê-

òîðíîãî,âòîì÷èñëåàêñèîëîãè÷åñêîãî,âëèÿíèÿíàîñóùåñò-

âëåíèåíîðìîêîíòðîëüíûõïîëíîìî÷èéêîíñòèòóöèîííûõñó-

äîâ,ðàâíîêàêèâîçäåéñòâèÿ(íîðìàòèâíîãî,äîêòðèíàëüíî-

ãî)íàâîçíèêíîâåíèå,öåëåâîåíàçíà÷åíèå,ôóíêöèîíèðîâà-

íèåêîíñòèòóöèîííîãîïðàâîñóäèÿ.

Âñå ýòè âîïðîñû ïðåäñòàâëÿåòñÿ ïðîäóêòèâíûì ðàñ-

ñìàòðèâàòüâñâåòåêàòåãîðèèñóäåáíîãîêîíñòèòóöèîíàëèç-

ìà, êîòîðàÿ, â ìîåì ïðåäñòàâëåíèè,  ñëóæèò êîíöåíòðèðî-

âàííûìâûðàæåíèåìòîãîâëèÿíèÿ,êîòîðîåêîíñòèòóöèîííîå

ïðàâîñóäèå îêàçûâàåò íà ðàçâèòèå, îáîãàùåíèå íîðìàòèâ-

íî-ïðàâîâûõîñíîâ,òåîðèèèïðàêòèêèñîâðåìåííîãîêîíñòè-

49

Êîíôåðåíöèÿ,ïîñâÿùåííàÿ20-ëåòèþÊÑÒàäæèêèñòàíà

1 Ñì.:ÀðóòþíÿíÃ. Ñîâðåìåííûåâûçîâûîáåñïå÷åíèÿâåðõîâåíñòâàÊîíñ-
òèòóöèè//Аëüìàíàõ.Êîíñòèòóöèîííîåïðàâîñóäèåâíîâîìòûñÿ÷åëåòèè.
2009. - Åðåâàí: Öåíòð êîíñòèòóöèîííîãî ïðàâà Ðåñïóáëèêè Аðìåíèÿ,
2009.-Ñ.40-47;ÀðóòþíÿíÃ. Ñîâðåìåííûåâûçîâûîáåñïå÷åíèÿâåðõî-
âåíñòâàÊîíñòèòóöèè:öåííîñòíî-ñèñòåìíûéïîäõîä//Êîíñòèòóöèîííîå
ïðàâîñóäèå.ÂåñòíèêÊîíôåðåíöèèîðãàíîâêîíñòèòóöèîííîãîêîíòðîëÿ
ñòðàííîâîéäåìîêðàòèè.Âûïóñê4(66).-Åðåâàí,2014.-Ñ.5-17.



òóöèîíàëèçìà, íàôîðìèðîâàíèå òàêíàçûâàåìîãî "æèâîãî"

êîíñòèòóöèîíàëèçìà,êîòîðûéáûëáûñïîñîáåíïðèíåðóøè-

ìîñòè ñâîèõ îñíîâîïîëàãàþùèõ íà÷àë, öåííîñòåé, ïðèíöè-

ïîâîáåñïå÷èâàòüâèçìåíÿþùèõñÿñîöèàëüíî-èñòîðè÷åñêèõ

óñëîâèÿõ ýôôåêòèâíóþ îðãàíèçàöèþ è ôóíêöèîíèðîâàíèå

èíñòèòóòîâïîëèòè÷åñêîé,ýêîíîìè÷åñêîé,ñîöèàëüíîéîðãà-

íèçàöèè îáùåñòâà è ãîñóäàðñòâà, çàùèòû ïðàâ è ñâîáîä

ãðàæäàí. Ýòî ïðåäîïðåäåëÿåòñÿ ñàìîé ïðèðîäîé êîíñòèòó-

öèîííîãîïðàâîñóäèÿ,âêëþ÷àÿïðèðîäó,îñîáåííîñòèñòàòóñ-

íûõ õàðàêòåðèñòèê ÊîíñòèòóöèîííîãîÑóäà ÐîññèéñêîéÔå-

äåðàöèè(âäàëüíåéøåì-ÊÑÐÔ).

1. Âåð õî âå í ñòâî êîíñ òè òó öèè - îñ íî âî ïî ëà ãà þ ùèé 
ïðèí öèï ñîâ ðå ìåí íî ãî êîíñ òè òó öè î íà ëèç ìà, 
ãå íå òè ÷åñ êîå íà ÷à ëî  êîíñ òè òó öè îí íî ãî 
ïðà âî ñó äèÿ

Âåðõîâåíñòâî êîíñòèòóöèè  ìîæåò ðàññìàòðèâàòüñÿ   â

ñîîòíîøåíèè ñ êîíñòèòóöèîííûìïðàâîñóäèåì  íå òîëüêî ñ

òî÷êèçðåíèÿãàðàíòèðóþùèõôóíêöèéñîîòâåòñòâóþùèõîð-

ãàíîâïîîòíîøåíèþêäàííîìóïðèíöèïó,íîèñó÷åòîìâëèÿ-

íèÿäàííîãîïðèíöèïàíàâñþñèñòåìóêîíñòèòóöèîíàëèçìà2

è,ñîîòâåòñòâåííî,íàñàìèíñòèòóòêîíñòèòóöèîííîãîíîðìî-

êîíòðîëÿ.Ïîëèòèêî-ïðàâîâàÿïðèðîäàâåðõîâåíñòâàêîíñòè-

òóöèèêàêîñíîâîïîëàãàþùåãîíà÷àëàñîâðåìåííîãîêîíñòè-

òóöèîíàëèçìà òàêîâà, ÷òî ñàìî âîçíèêíîâåíèå íîðìîêîíò-

ðîëüíûõ ôóíêöèé â ïðàâîâûõ ñèñòåìàõ ñîâðåìåííûõ ãîñó-

äàðñòââîìíîãîìñâÿçàíîñäåéñòâèåìäàííîãîïðèíöèïàèñ

åãîíîðìàòèâíî-èåðàðõè÷åñêèìèòðåáîâàíèÿìè,îáúåêòèâíî

ïðåäîïðåäåëÿþùèìè  íåîáõîäèìîñòüîñóùåñòâëåíèÿãîñó-

äàðñòâåííî-âëàñòíûõïîëíîìî÷èé,íàïðàâëåííûõíàîáåñïå-

÷åíèå, ïîääåðæàíèå  ðåæèìà áåçóñëîâíîãî  ïðèîðèòåòà

êîíñòèòóöèèâñîîòíîøåíèèñîâñåìèäðóãèìèíîðìàòèâíû-

ìèïðàâîâûìèàêòàìè.

ÂýòîìïëàíåâåðõîâåíñòâîÊîíñòèòóöèèÐÔìîæíîîïðå-

äåëèòü êàê êà÷åñòâåííîå ñîñòîÿíèå (ðåæèìôóíêöèîíèðîâà-
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2 Ñì.,íàïð.:ÏîñòàíîâëåíèÿÊÑÐÔ:îò21ÿíâàðÿ2010ã.¹1-Ï//ÑÇÐÔ.
2010.¹6.Ñò.699;îò19èþëÿ2011ã.¹17-Ï//ÑÇÐÔ.2011.¹30(÷.2).
Ñò.4699;îò2èþëÿ2013ã.¹16-Ï//ÑÇÐÔ.2013.¹28.Ñò.3881.



íèÿ)ïðàâîâîéñèñòåìû,ïðèêîòîðîìÊîíñòèòóöèÿèìååòîñî-

áîåìåñòîèçíà÷åíèåââèäåèñõîäíîãîèãëàâåíñòâóþùåãî

èñòî÷íèêàâñåãîíàöèîíàëüíîãîçàêîíîäàòåëüñòâà,îïðåäåëÿ-

åò âñå óðîâíè ïðàâîâîãî ðåãóëèðîâàíèÿ -  ôåäåðàëüíîãî,

ñóáúåêòîâ ÐîññèéñêîéÔåäåðàöèè,  ìóíèöèïàëüíûõ îáðàçî-

âàíèéè,ñîîòâåòñòâåííî, ñëóæèòóíèâåðñàëüíûì,åäèíûìâ

ñâîèõþðèäè÷åñêèõõàðàêòåðèñòèêàõñâîäîìîñíîâîïîëàãàþ-

ùèõíîðìàòèâíî-ïðàâîâûõèíðàâñòâåííî-ýòè÷åñêèõöåííîñ-

òåéäëÿìíîãîíàöèîíàëüíîãîíàðîäàÐîññèéñêîéÔåäåðàöèè.

Âàæíîïðèýòîìó÷èòûâàòü,÷òîâñîîòâåòñòâèèñïðàâî-

âûìèïîçèöèÿìèÊÑÐÔ3 âåðõîâåíñòâîÊîíñòèòóöèèïðîÿâ-
ëÿåòñÿâîðãàíè÷åñêîì åäèíñòâåñîáùåïðèçíàííûìïðèí-
öèïîìâåðõîâåíñòâà (ãîñïîäñòâà)ïðàâà,öåííîñòíîåèíîð-
ìàòèâíî-äîêòðèíàëüíîåçíà÷åíèåêîòîðîãîïîëîæåíîâîñíî-

âóâñåãîñîäåðæàíèÿÊîíñòèòóöèèÐÔ.Îäíîâðåìåííîèñàìî

ïîñåáåâåðõîâåíñòâîïðàâàñåãîòðåáîâàíèÿìèðàâíîéäëÿ

âñåõìåðûñâîáîäûèñïðàâåäëèâîñòè,âûñòóïàÿ îñíîâîïî-

ëàãàþùèìïðèíöèïîìñîâðåìåííîãîäåìîêðàòè÷åñêîãîïðà-

âîâîãî ãîñóäàðñòâà,  ïðåäñòàåò êàê âàæíåéøàÿ êîíñòèòóöè-

îííàÿ öåííîñòü. Â îñíîâå òàêîãî åäèíñòâà (âåðõîâåíñòâà

Êîíñòèòóöèè ñ òðåáîâàíèåì âåðõîâåíñòâà ïðàâà) ëåæèò òîò

ôàêò,÷òîñàìàÊîíñòèòóöèÿÐÔïðåäñòàåòêàêäîêóìåíò,îñ-

íîâàííûé íà ôèëîñîôèè þðèäè÷åñêîãî (ñîöèîïðàâîâîãî)

ïëþðàëèçìà-ñî÷åòàíèèïîçèòèâèñòñêèõèåñòåñòâåííî-ïðà-

âîâûõíà÷àëâåãîíîðìàòèâíîìñîäåðæàíèè.

Âýòîìïëàíåêîíñòèòóöèîííûéíîðìîêîíòðîëüâóñëîâè-

ÿõôèëîñîôñêî-ìèðîâîççðåí÷åñêîãîïëþðàëèçìàñîâðåìåí-

íîãîêîíñòèòóöèîíàëèçìàâïðèíöèïå,ïîñàìîéñâîåéïðèðî-

äå íåâîçìîæåí íà îñíîâå ëèøü ôîðìàëüíî-þðèäè÷åñêèõ,

èñêëþ÷èòåëüíîíîðìàòèâèñòñêèõîöåíîê.Îïèðàÿñüíàêîíñ-

òèòóöèîííûå ïîäõîäû ê ôîðìèðîâàíèþ äåìîêðàòè÷åñêîãî

óñòðîéñòâàãîñóäàðñòâàèîáùåñòâà,ÊÑÐÔâñâîåéïðàêòèêå

èñõîäèòèçíåîáõîäèìîñòèó÷åòàåñòåòñòâåííî-ïðàâîâûõíà-

÷àë â åäèíñòâå ñ ñîöèîêóëüòóðíûìè îñîáåííîñòÿìè íàöèî-

íàëüíîãî ðàçâèòèÿ, ÷òî ÿâëÿåòñÿ îäíèì èç  ïðèíöèïîâ èí-

òåðïðåòàöèèêîíñòèòóöèîííûõïîëîæåíèé,ñîäíîéñòîðîíû,
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3 Ñì.:ÏîñòàíîâëåíèåÊîíñòèòóöèîííîãîÑóäàÐÔîò14èþëÿ2015 ã.¹
21-Ï//ÑÇÐÔ.2015.¹30.Ñò.4658.



è êðèòåðèåì äëÿ îöåíêè êîíñòèòóöèîííîñòè ïðîâåðÿåìûõ

íîðìàòèâíûõ ïðàâîâûõ àêòîâ, ñ äðóãîé.  Íà  îñíîâå òàêîãî

åäèíñòâàîáåñïå÷èâàåòñÿ,âñâîþî÷åðåäü,íåòîëüêîêîíñòè-

òóöèîíàëèçàöèÿ, íî è  äàëüíåéøåå ðàçâèòèå, îáíîâëåíèå

ñîâðåìåííîãî ðîññèéñêîãî çàêîíîäàòåëüñòâà, ñîâåðøåí-

ñòâîâàíèåïðàêòèêèåãîïðèìåíåíèÿè,âêîíå÷íîìñ÷åòå,ðàç-

âèòèåâñåéñèñòåìûêîíñòèòóöèîíàëèçìà.

ÂåðõîâåíñòâîÊîíñòèòóöèèêàêèñõîäíàÿöåííîñòüêîíñ-

òèòóöèîíàëèçìàëîãè÷åñêèñâÿçàíàèïîëó÷àåòêîíêðåòèçèðî-

âàííîåâûðàæåíèåâ òàêèõ õàðàêòåðèñòèêàõÊîíñòèòóöèè êàê

ååâûñøàÿþðèäè÷åñêàÿñèëàèïðÿìîåäåéñòâèå,òàêæåèìå-

þùèõâïîëíåîïðåäåëåííîåöåííîñòíîåèçìåðåíèå.Âûñøàÿ
þðèäè÷åñêàÿ ñèëà Êîíñòèòóöèè ïðåäïîëàãàåò åå àêòèâíóþ

ñèñòåìîîáðàçóþùóþðîëü,îáåñïå÷åíèåíàîñíîâåÊîíñòèòó-

öèè, ñòðîãîé ïðàâîâîé èåðàðõèè, èìåÿ â âèäó,  ÷òî íè îäèí

ïðàâîâîéàêò,âõîäÿùèéâñîñòàâïðàâîâîéñèñòåìûÐîññèéñ-

êîéÔåäåðàöèè,íåìîæåòïðîòèâîðå÷èòüÊîíñòèòóöèè.Ìîæ-

íîçàìåòèòü,÷òîèìåííîâýòîìþðèäè÷åñêîìñâîéñòâåÊîíñ-

òèòóöèè, ïî ñóòè, ïîëó÷àåò èñõîäíîå îáîñíîâàíèå öåííîñòü

ñóùåñòâîâàíèÿèíñòèòóòà êîíñòèòóöèîííî-ñóäåáíîãîíîðìî-

êîíòðîëÿ, ïîñêîëüêó, êàê ýòî óñòàíîâëåíîÊîíñòèòóöèåéÐÔ,

çàêîíûèèíûåïðàâîâûåàêòûíåäîëæíûïðîòèâîðå÷èòüÊîíñ-

òèòóöèèÐÔ(÷.1ñò.15),àòåàêòûèëèèõîòäåëüíûåïîëîæåíèÿ,

êîòîðûå ïðèçíàíû  íåêîíñòèòóöèîííûìè, óòðà÷èâàþò ñèëó

áåçâñÿêèõäîïîëíèòåëüíûõóñëîâèéèïðîöåäóð(÷.5ñò.125).

ÏðÿìîåäåéñòâèåÊîíñòèòóöèè îçíà÷àåò,âêîíå÷íîìñ÷å-
òå,ïðèçíàíèåþðèäè÷åñêîéñàìîöåííîñòèäàííîãîàêòàíå-

çàâèñèìîîòñòåïåíèåãîêîíêðåòèçàöèèâòåêóùåìçàêîíîäà-

òåëüñòâå,òàêêàêêîíñòèòóöèîííûåíîðìûÿâëÿþòñÿíåïîñðåä-

ñòâåííûìðåãóëÿòîðîìîáùåñòâåííûõîòíîøåíèé,îíèîïðå-

äåëÿþò ñïîñîáû ïðàâîðåàëèçàöèîííîãî ïðîöåññà, âêëþ÷àÿ

ñîáëþäåíèå, èñïîëíåíèå, èñïîëüçîâàíèå è ïðàâîïðèìåíå-

íèå. Íîðìàòèâíàÿ è öåííîñòíàÿ ýíåðãèÿ ýòîãî ñâîéñòâà

Êîíñòèòóöèè óñèëèâàåòñÿ åùå è òåì, ÷òî ïîñðåäñòâîì ïðÿ-

ìîãîäåéñòâèÿÊîíñòèòóöèèîáåñïå÷èâàåòñÿ,âêîíå÷íîìñ÷å-

òå,ïðèçíàíèåïðàâèñâîáîä÷åëîâåêàèãðàæäàíèíàêàêíå-
ïîñðåäñòâåííîäåéñòâóþùèõ(ñò.18ÊîíñòèòóöèèÐÔ);íîòà-
êîâûìèîíèÿâëÿþòñÿíå ñàìèïîñåáå,àèìåííîâñâÿçèñ

íîðìàòèâíîé ôîðìàëèçàöèåé â óñòàíîâëåíèÿõ Îñíîâíîãî
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Çàêîíà, ò.å. êàê ïðàâîðåãóëèðóþùèåþðèäè÷åñêèå òðåáîâà-

íèÿ,âîïëîùàþùèåâñåáååäèíñòâîåñòåñòâåííî-ïðàâîâûõè

ïîçèòèâèñòñêèõíà÷àë.

Äëÿïîíèìàíèÿ ïðàâîâîãî êà÷åñòâà âåðõîâåíñòâàÊîíñ-

òèòóöèè, êàê îíî îïðåäåëÿåòñÿ â ñèñòåìå äåéñòâóþùåãî

êîíñòèòóöèîííîãîðåãóëèðîâàíèÿ,âàæíîó÷èòûâàòüòàêæå ñî-
îòíîøåíèå Êîíñòèòóöèè ñ íàäíàöèîíàëüíûì ïðàâîì, ÷òî
ðàñêðûâàåòñÿïðåæäåâñåãîâîâçàèìîñâÿçàííûõïîëîæåíèÿõ

ñòàòåé4(÷àñòü2)è15(÷àñòè1è4)ÊîíñòèòóöèèÐÔ.Ïðèýòîì

âàæíîîáðàòèòüîñîáîåâíèìàíèåíàòðèìîìåíòà,êîòîðûå,ê

ñîæàëåíèþ, äàëåêî íå âñåãäà ó÷èòûâàþòñÿ, ÷òî ïîðîæäàåò

ïðåäñòàâëåíèÿîÿêîáûíåîäíîçíà÷íîñòè,ïðîòèâîðå÷èâîñòè

êîíñòèòóöèîííîãî ðåãóëèðîâàíèÿ â ýòîé ÷àñòè. Â äåéñòâè-

òåëüíîñòèâÊîíñòèòóöèèâîïðîñîååñîîòíîøåíèèñîáùå-

ïðèçíàííûìèïðèíöèïàìèèíîðìàìèìåæäóíàðîäíîãîïðà-

âà,íîðìàìèìåæäóíàðîäíûõäîãîâîðîâÐîññèéñêîéÔåäåðà-

öèè ðåøåí ïðåäåëüíî ÷åòêî. Âî-ïåðâûõ, Êîíñòèòóöèÿ ÐÔ

ïðÿìîèíåäâóñìûñëåííî óòâåðæäàåò ñâîå âåðõîâåíñòâîíà

âñåéòåððèòîðèè(÷.2ñò.4),àñâîþâûñøóþþðèäè÷åñêóþñè-

ëó ïåðåä ëþáûìè ïðî÷èìè ïðàâîâûìè àêòàìè (÷.1 ñò.15).

ÊîíñòèòóöèÿÐÔèñõîäèòèçòîãî,÷òîîíàÿâëÿåòñÿèñõîäíûì

àêòîìôîðìèðîâàíèÿïðàâîâîéñèñòåìûèâýòîéñèñòåìåíåò

èíåìîæåòáûòüèíîãîàêòà,ïðåâîñõîäÿùåãîååïîñèëå.Âî-

âòîðûõ, èìåííî Êîíñòèòóöèÿ ïðèçíàåò îáùåïðèçíàííûå

ïðèíöèïûèíîðìûìåæäóíàðîäíîãîïðàâàèìåæäóíàðîäíûå

äîãîâîðûÐîññèéñêîéÔåäåðàöèèêàê÷àñòüïðàâîâîéñèñòå-

ìû Ðîññèè (÷.4 ñò.15), ò.å. èåðàðõè÷åñêèå õàðàêòåðèñòèêè,

ñâÿçàííûåñìåñòîìèðîëüþýòèõàêòîââïðàâîâîéñèñòåìå,

ïðîèçâîäíû îò Êîíñòèòóöèè. Íàêîíåö, â-òðåòüèõ, ñîäåðæà-

ùååñÿâ÷.4ñò.15Êîíñòèòóöèèðåãóëèðîâàíèåêîëëèçèîííûõ

îòíîøåíèé, êîòîðûå ìîãóò âîçíèêàòü â ïðàâîâîé ñèñòåìå

Ðîññèèâñâÿçèñâêëþ÷åíèåìâíååàêòîâíàäíàöèîíàëüíîãî

ïðàâà,ïðåäïîëàãàåò,÷òîñîîòâåòñòâóþùååêîëëèçèèäîëæíî

ðåøàòüñÿâïîëüçóàêòîâíàäíàöèîíàëüíîãîïðàâàèìåííîè

òîëüêîíàóðîâíåïðàâîïðèìåíåíèÿèèñêëþ÷èòåëüíîïðèìå-

íèòåëüíî ê ñîîòíîøåíèþ àêòîâ íàäíàöèîíàëüíîãî ïðàâà ñ

âíóòðèãîñóäàðñòâåííûìèàêòàìèíàóðîâíåíåâûøåçàêîíà,

íîýòîíèêîèìîáðàçîìíåâëèÿåòíèíàáåçóñëîâíûéïðèìàò

Êîíñòèòóöèè,íèíàñîõðàíÿþùóþñÿíåçàâèñèìîîòíàëè÷èÿ
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òàêîãîêîëëèçèîííîãîïðàâèëàþðèäè÷åñêóþñèëóçàêîíîâè

èíûõíîðìàòèâíûõïðàâîâûõàêòîââÐîññèéñêîéÔåäåðàöèè

âñëó÷àå,åñëèòåìèëèèíûììåæäóíàðîäíûìïðàâîâûìàê-

òîìóñòàíîâëåíîèíîåïðàâîâîåðåãóëèðîâàíèå.

ÈìåííîèçýòèõêîíöåïòóàëüíûõïîäõîäîâèñõîäèëÊÑÐÔ

ïðè îöåíêå êîíñòèòóöèîííîñòè ðÿäà çàêîíîïîëîæåíèé, íà

îñíîâàíèèêîòîðûõïîäëåæèòðàçðåøåíèþâîïðîñîáèñïîë-

íåíèèâûíåñåííîãîïîæàëîáåïðîòèâÐîññèèïîñòàíîâëåíèÿ

ÅâðîïåéñêîãîÑóäàïîïðàâàì÷åëîâåêà,âîçëàãàþùåãîíàãî-

ñóäàðñòâîîáÿçàòåëüñòâà,ðåàëèçàöèÿêîòîðûõíåñîãëàñóåò-

ñÿñÊîíñòèòóöèåéÐÔ4.ÑîãëàñíîâûðàæåííûìÊÑÐÔïðàâî-

âûìïîçèöèÿì,èçÊîíñòèòóöèèÐÔ,ååñòàòåé4(÷àñòü1),15

(÷àñòü1)è79,çàêðåïëÿþùèõñóâåðåíèòåòÐîññèè,âåðõîâåí-

ñòâî è âûñøóþþðèäè÷åñêóþ ñèëó Êîíñòèòóöèè ÐÔ è íåäî-

ïóñòèìîñòüèìïëåìåíòàöèèâïðàâîâóþñèñòåìóãîñóäàðñòâà

ìåæäóíàðîäíûõäîãîâîðîâ,ó÷àñòèåâêîòîðûõìîæåòïîâëå÷ü

îãðàíè÷åíèÿ ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà èëè äî-

ïóñòèòüêàêèå-ëèáîïîñÿãàòåëüñòâàíàîñíîâûêîíñòèòóöèîí-

íîãî ñòðîÿ Ðîññèéñêîé Ôåäåðàöèè è òåì ñàìûì íàðóøèòü

êîíñòèòóöèîííûåïðåäïèñàíèÿ,ñëåäóåò,÷òî"íèÊîíâåíöèÿî

çàùèòå ïðàâ ÷åëîâåêà è îñíîâíûõ ñâîáîä êàêìåæäóíàðîä-

íûéäîãîâîðÐîññèéñêîéÔåäåðàöèè,íèîñíîâàííûåíàíåé

ïðàâîâûå ïîçèöèè ÅâðîïåéñêîãîÑóäà ïî ïðàâàì ÷åëîâåêà,

ñîäåðæàùèå îöåíêè íàöèîíàëüíîãî çàêîíîäàòåëüñòâà ëèáî

êàñàþùèåñÿ íåîáõîäèìîñòè èçìåíåíèÿ åãî ïîëîæåíèé, íå

îòìåíÿþò äëÿ ðîññèéñêîé ïðàâîâîé ñèñòåìû ïðèîðèòåò

Êîíñòèòóöèè ÐÔ è ïîòîìó ïîäëåæàò ðåàëèçàöèè â ðàìêàõ

ýòîéñèñòåìûòîëüêîïðèóñëîâèèïðèçíàíèÿâûñøåéþðèäè-

÷åñêîéñèëûèìåííîÊîíñòèòóöèèÐÔ" (àáçàöâòîðîéïóíêòà

2.2ìîòèâèðîâî÷íîé÷àñòèÏîñòàíîâëåíèÿ).Âñâÿçèñýòèìâ

ïóíêòå5.3ìîòèâèðîâî÷íîé÷àñòèíàçâàííîãîÏîñòàíîâëåíèÿ

ÊÑÐÔóñòàíîâèë,÷òîåñëèäåéñòâèÿèðåøåíèÿ,êîòîðûåòðå-

áóþòñÿäëÿèñïîëíåíèÿïîñòàíîâëåíèÿÅâðîïåéñêîãîÑóäàïî

ïðàâàì ÷åëîâåêà, ìîãóò ïðèâåñòè ê íàðóøåíèþ ïîëîæåíèé

Êîíñòèòóöèè ÐÔ, âñòàåò âîïðîñ î äåéñòâèòåëüíîì ñìûñëå

ýòèõ ïîëîæåíèé â êîíòåêñòå âîçíèêøåãî ïðîòèâîðå÷èÿ è

ìåæäóíàðîäíûõ îáÿçàòåëüñòâ Ðîññèè, è äàííûé âîïðîñ ïî
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ñâîåéþðèäè÷åñêîéïðèðîäåïîäëåæèòðàçðåøåíèþâïîðÿä-

êåêîíñòèòóöèîííîãîñóäîïðîèçâîäñòâà,â÷àñòíîñòèïîñðåä-

ñòâîìòîëêîâàíèÿñîîòâåòñòâóþùèõïîëîæåíèéÊîíñòèòóöèè;

òàêîåòîëêîâàíèåìîæåòïðèìåíÿòüñÿèâòîìñëó÷àå,åñëèèñ-

ïîëíåíèåâûíåñåííîãîïîæàëîáåïðîòèâÐîññèèïîñòàíîâ-

ëåíèÿÅâðîïåéñêîãîÑóäàïîïðàâàì÷åëîâåêàîñóùåñòâëÿåò-

ñÿ(ìîæåòîñóùåñòâëÿòüñÿ)èáåçó÷àñòèÿñóäîâ.Âòîæåâðå-

ìÿ ñëåäóåò àêöåíòèðîâàòü âíèìàíèå íà òîì, ÷òî, îòñòàèâàÿ

áåçóñëîâíûé ïðèîðèòåò Êîíñòèòóöèè, ÊÑ ÐÔ âûðàæàåò

ñòðåìëåíèåêïîèñêóíàèáîëååñáàëàíñèðîâàííûõðåøåíèéâ

ðàìêàõ ìåæäóíàðîäíîãî ïðàâîâîãî ñîòðóäíè÷åñòâà: åñëè

Êîíñòèòóöèÿ íå ïîçâîëÿåò ñîãëàñèòüñÿ ñ îòäåëüíûì ïîñòà-

íîâëåíèåìÅâðîïåéñêîãîÑóäàïîïðàâàì÷åëîâåêà,Êîíñòè-

òóöèîííûéÑóä"îáÿçàíîòðàçèòüýòîíåñîãëàñèåâñâîåìðå-

øåíèè",íîâìåñòåñòåì,"ïðèçíàâàÿôóíäàìåíòàëüíîåçíà-

÷åíèååâðîïåéñêîéñèñòåìûçàùèòûïðàâèñâîáîä÷åëîâåêà

èãðàæäàíèíà,÷àñòüþêîòîðîéÿâëÿåòñÿïîñòàíîâëåíèåÅâðî-

ïåéñêîãîÑóäàïîïðàâàì÷åëîâåêà,ÊÑÐÔãîòîâêïîèñêóïðà-

âîìåðíîãî êîìïðîìèññà ðàäè ïîääåðæàíèÿ ýòîé ñèñòåìû,

íî îïðåäåëåíèå ñòåïåíè ñâîåé ãîòîâíîñòè îí îñòàâëÿåò çà

ñîáîé, ïîñêîëüêó ãðàíèöû êîìïðîìèññà â äàííîì âîïðîñå

î÷åð÷èâàåòèìåííîÊîíñòèòóöèÿÐÔ" (àáçàöïÿòûéïóíêòà6

ìîòèâèðîâî÷íîé÷àñòèÏîñòàíîâëåíèÿ).

Îáåñïå÷åíèåì âåðõîâåíñòâà è ïðÿìîãî äåéñòâèÿ, âûñ-

øåéþðèäè÷åñêîé ñèëû Êîíñòèòóöèè êàê Îñíîâíîãî Çàêîíà

ãîñóäàðñòâà è îáùåñòâà îïðåäåëÿåòñÿ îñíîâîïîëàãàþùàÿ

öåëü êîíñòèòóöèîííîãîïðàâîñóäèÿ, ÿâëÿþùàÿñÿíåïðåëîæ-

íîé.Ååçíà÷åíèåèìååòîñîáûé,æèçíåííîâàæíûéõàðàêòåðâ

óñëîâèÿõñòàíîâëåíèÿïðàâîâîéäåìîêðàòèèíàâñåìïîñòñî-

âåòñêîìïðîñòðàíñòâå.Ýòîíåîçíà÷àåò,îäíàêî,÷òîíàçíà÷å-

íèå êîíñòèòóöèîííîãî ïðàâîñóäèÿ ñâîäèòñÿ ê ñîõðàíåíèþ

êîíñòèòóöèîííûõ äðåâíîñòåé, òàêæå êàê áûëî áû íåâåðíûì

âèäåòüâíåìèíñòðóìåíòïðÿìîëèíåéíîéïðîåêöèèíàíàöèî-

íàëüíóþ ïî÷âó íåêèõ óíèâåðñàëüíûõ öåííîñòåé. Î÷åâèäíî,

êîíñòèòóöèîííîå ïðàâîñóäèå ïðèçâàíî îáåñïå÷èâàòü ãîñó-

äàðñòâåííî-ïðàâîâóþ è ñîöèîêóëüòóðíóþ èäåíòè÷íîñòü îá-

ùåñòâà,òåìáîëååèìåþùåãîìíîãîâåêîâûåòðàäèöèèãîñó-

äàðñòâåííîñòèèïðàâà,àñëåäîâàòåëüíî-ñî÷åòàíèåâêîíñ-

òèòóöèîííîìðåãóëèðîâàíèèñòàáèëüíîñòèèäèíàìèçìà,óíè-
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âåðñàëüíî-âñåîáùåãî è íàöèîíàëüíî-ñïåöèôè÷åñêîãî. Ýòî

âïîëíåîáúÿñíèìî,åñëèèìåòüââèäó,÷òîèñàìàêîíñòèòóöèÿ

ïîñàìîéñâîåéñóòèèñîöèàëüíîìóíàçíà÷åíèþäîëæíàâîï-

ëîùàòüîáùåïðèçíàííûåöåííîñòèâåðõîâåíñòâàïðàâàèäå-

ìîêðàòèè,óâàæåíèÿäîñòîèíñòâàëè÷íîñòè,ïðàâèñâîáîä÷å-

ëîâåêàèãðàæäàíèíàíåâñìûñëåàáñòðàêòíîãîãóìàíèçìà,à

êàêèòîãèïåðñïåêòèâóðàçâèòèÿêîíêðåòíîãîãîñóäàðñòâåí-

íîãîñîîáùåñòâà.Âýòîìïëàíåêîíñòèòóöèîííîåïðàâîñóäèå

äîëæíî íàïîëíÿòü êîíñòèòóöèîííûå óñòàíîâëåíèÿ àêòóàëü-

íûìñîäåðæàíèåì,ïîñëåäîâàòåëüíîñâÿçûâàòüêîíñòèòóöèþ

ñ íàöèîíàëüíî-èñòîðè÷åñêèìè òðàäèöèÿìè è ðåàëüíîé îá-

ùåñòâåííîéïðàêòèêîéèïðèäàâàòüåéçíà÷åíèå"æèâîãî"ðå-

ãóëÿòîðà.Ñîîòâåòñòâóþùèåâîçìîæíîñòèèïîòåíöèàëêîíñ-

òèòóöèîííîãî ïðàâîñóäèÿ îáóñëîâëåíû îñîáåííîñòÿìè åãî

þðèäè÷åñêîéïðèðîäû.

2.ÊîíñòèòóöèîííûéÑóä-òâîðåö"æèâîãî"

(ñóäåáíîãî)êîíñòèòóöèîíàëèçìà

Íåëüçÿíåïðèçíàòü,÷òîòðàäèöèîííûìÿâëÿåòñÿïîíèìà-

íèåìåñòàèðîëèêîíñòèòóöèîííîãîïðàâîñóäèÿâñîâðåìåí-

íîéñèñòåìåðàçäåëåíèÿâëàñòåé,ïðåæäåâñåãîêàêõðàíèòå-

ëÿêîíñòèòóöèèè,ñîîòâåòñòâåííî,îñíîâíûõöåííîñòåéñîâ-

ðåìåííîãî êîíñòèòóöèîíàëèçìà.  Ýòî ÷ðåçâû÷àéíî âàæíàÿ,

íî ëèøü îäíà èç õàðàêòåðèñòèê êîíñòèòóöèîííîãî ïðàâîñó-

äèÿ.Åñòüâñåîñíîâàíèÿïîëàãàòü,÷òîÊîíñòèòóöèîííûéÑóä
-"áîëüøå,÷åìñóä". Ñàìàïðèðîäàêîíñòèòóöèîííîãîïðàâî-
ñóäèÿ òàêîâà, ÷òî ýòî, âî-ïåðâûõ, íå òîëüêî ñóäåáíûé, íîè

êâàçèïðàâîòâîð÷åñêèé îðãàí, èìåþùèé ïðè ýòîì ïîëíîìî-

÷èÿêàê"íåãàòèâíîãî"çàêîíîäàòåëÿ(Г.Êåëüçåí),òàêè-âîï-

ðåäåëåííûõñëó÷àÿõ-"ïîçèòèâíîãî"çàêîíîäàòåëÿ.Âî-âòî-

ðûõ,ñàìèðåøåíèÿÊîíñòèòóöèîííîãîÑóäàïðèîáðåòàþòïî

èòîãàì òàêîé äåÿòåëüíîñòè ñïåöèôè÷åñêóþ þðèäè÷åñêóþ

ïðèðîäó,ñòàíîâÿòñÿèñòî÷íèêàìèïðàâàîñîáîãîðîäà.

ÏðèýòîìÊÑÐÔîñóùåñòâëÿåòôóíêöèèêîíñòèòóöèîííî-

ãîêîíòðîëÿèîáåñïå÷èâàåòòåìñàìûìâåðõîâåíñòâîÊîíñòè-

òóöèè íå òîëüêî íà îñíîâåôîðìàëüíî-þðèäè÷åñêèõ îöåíîê

ïðîâåðÿåìîãîíîðìàòèâíîãîïðàâîâîãîàêòàñ òî÷êè çðåíèÿ

åãîñîîòâåòñòâèÿáóêâåÊîíñòèòóöèè,íîèñó÷åòîìòðåáîâà-
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íèé îáùåïðàâîâûõ ïðèíöèïîâ ñïðàâåäëèâîñòè, ðàâåíñòâà,

äîñòîèíñòâàëè÷íîñòè,ñîðàçìåðíîñòèèïðîïîðöèîíàëüíîñ-

òè,áàëàíñàâëàñòèèñâîáîäû,êîòîðûåèìåþòâñâîåéîñíîâå

êàêíîðìàòèâíî-ïðàâîâîå,êîíñòèòóöèîííîå,òàêèñîöèàëü-

íîå, ýêîíîìè÷åñêîå, ïîëèòè÷åñêîå, êóëüòóðîëîãè÷åñêîå ñî-

äåðæàíèå.Ýòîìóíåïðîòèâîðå÷èòèòîîáñòîÿòåëüñòâî,÷òî,

ðàññìàòðèâàÿâðàìêàõñâîèõïîëíîìî÷èéêîíêðåòíûåäåëà,

ÊîíñòèòóöèîííûéÑóä"ðåøàåòèñêëþ÷èòåëüíîâîïðîñûïðà-

âà" (÷. 2 ñò. 3ÔÊÇ î ÊîíñòèòóöèîííîìÑóäå ÐÔ).  Ïîýòîìó

èìåþùåå ðåøàþùèé õàðàêòåð ó÷àñòèå êîíñòèòóöèîííîãî

ïðàâîñóäèÿâîáåñïå÷åíèèâåðõîâåíñòâàÊîíñòèòóöèèðåàëè-

çóåòñÿ÷åðåçâûïîëíåíèåñåãîïîìîùüþäâóåäèíîéçàäà÷è,

ñâÿçàííîéñîòâåäåííîéÊÑÐÔðîëüþõðàíèòåëÿèâìåñòåñ

òåìïðåîáðàçîâàòåëÿÊîíñòèòóöèèèâñåéñèñòåìûðîññèéñ-

êîãî êîíñòèòóöèîíàëèçìà â ñîîòâåòñòâèè ñ îáúåêòèâíûìè

ïðîöåññàìèðàçâèòèÿîáùåñòâàèãîñóäàðñòâà.

Ó÷èòûâàÿ õàðàêòåð êîíñòèòóöèîííîãî ïðàâîñóäèÿ êàê

ñïåöèàëèçèðîâàííîãî êîíñòèòóöèîííî-êîíòðîëüíîãî èíñòè-

òóòàèîäíîâðåìåííîèíñòèòóòà(ýëåìåíòà)ñóäåáíîéâëàñòè,

ìîæíîóòâåðæäàòü,÷òîèìåííîîáðàçîâàíèåÊÑÐÔÿâèëîñü

ðåøàþùèìôàêòîðîìïîôîðìèðîâàíèþêà÷åñòâåííîíîâîãî

ñîñòîÿíèÿ êîíñòèòóöèîíàëèçìà - ñóäåáíîãî êîíñòèòóöèîíà-

ëèçìà.Èñõîäÿèçýòîãî,äëÿïîíèìàíèÿñóäåáíîãîêîíñòèòó-

öèîíàëèçìàè,ñîîòâåòñòâåííî,ðîëèêîíñòèòóöèîííîãîïðà-

âîñóäèÿâåãîñòàíîâëåíèèèðàçâèòèèîäèíàêîâîâàæíîó÷è-

òûâàòü,ïîêðàéíåéìåðå,íåñêîëüêîìîìåíòîâ:

âî-ïåðâûõ,ðåøåíèÿÊÑÐÔÿâëÿþòñÿ  íîðìàòèâíî-ïðà-

âîâîéîñíîâîéôîðìèðîâàíèÿñóäåáíîãîêîíñòèòóöèîíàëèç-

ìàè, ñîîòâåòñòâåííî, âñåé ñèñòåìûðîññèéñêîãî êîíñòèòó-

öèîíàëèçìàâöåëîì.Âýòîìïðîÿâëÿåòñÿèõïðèðîäàèíàç-

íà÷åíèåêàêíîðìàòèâíî-ïðàâîâîãîêîìïîíåíòàñóäåáíîãî

êîíñòèòóöèîíàëèçìà;

âî-âòîðûõ,êîíñòèòóöèîííîåïðàâîñóäèåèåãîðåøåíèÿ-

îäèíèçâàæíûõèñòî÷íèêîâðàçâèòèÿñîâðåìåííîéêîíñòèòó-

öèîííîéäîêòðèíû,ìîäåðíèçàöèèðîññèéñêîéãîñóäàðñòâåí-

íîñòè (äîêòðèíàëüíî-òåîðåòè÷åñêèé êîìïîíåíò ñóäåáíîãî

êîíñòèòóöèîíàëèçìà);

â-òðåòüèõ,ÊÑÐÔ- ãåíåðàòîðêîíñòèòóöèîííîéèäåîëî-

ãèè,òâîðåöíîâîéêîíñòèòóöèîííîéêóëüòóðû,êîíñòèòóöèîí-
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íîãîìèðîâîççðåíèÿ ëè÷íîñòè è îáùåñòâà (èäåîëîãè÷åñêèé

êîìïîíåíòñóäåáíîãîêîíñòèòóöèîíàëèçìà);

â-÷åòâåðòûõ,ñóäåáíûéêîíñòèòóöèîíàëèçìåñòüìàòåðè-

àëèçàöèÿ êîíñòèòóöèîííî-ñóäåáíîé ïðàêòèêè, ðåàëüíîãî

âîïëîùåíèÿâæèçíüòðåáîâàíèéâåðõîâåíñòâàÊîíñòèòóöèè,

ååïðÿìîãîäåéñòâèÿ,ìàòåðèàëèçàöèÿêîíñòèòóöèîííûõöåí-

íîñòåéâîáùåñòâåèãîñóäàðñòâå(ìàòåðèàëüíûéêîìïîíåíò

ñóäåáíîãîêîíñòèòóöèîíàëèçìà).

Ñóäåáíûé êîíñòèòóöèîíàëèçì ñïîñîáñòâóåò óòâåðæäå-

íèþ è ïîääåðæàíèþ  êîíñòèòóöèîííîãî ïðàâîïîðÿäêà êàê

âûñøåãîþðèäè÷åñêîãîâûðàæåíèÿïðàâîâîéñîöèàëüíîéäå-

ìîêðàòè÷åñêîé ãîñóäàðñòâåííîñòè, ÷òî îáåñïå÷èâàåòñÿ ïó-

òåì ïðèäàíèÿ åé êà÷åñòâ ôàêòè÷åñêîé (ïðàêòèêî-ïðèêëàä-

íîé)öåííîñòè,ïðîíèêàþùåéêàêâïóáëè÷íî-âëàñòíóþäåÿ-

òåëüíîñòü,òàêèâïðîöåññûðåàëèçàöèèïðàâèñâîáîä÷åëî-

âåêàèãðàæäàíèíà.

Ñ ýòèõ ïîçèöèé ñóäåáíûé  êîíñòèòóöèîíàëèçì ìîæåò

áûòü ïðåäñòàâëåí êàê ïîëèòèêî-ïðàâîâîé ðåæèì ñóäåáíîãî

îáåñïå÷åíèÿ âåðõîâåíñòâàÊîíñòèòóöèè, åå ñóäåáíî-ïðàâî-

âîéçàùèòûêàêàêòàïðÿìîãîäåéñòâèÿ, ãàðàíòèðóþùèéáà-

ëàíñ âëàñòè è ñâîáîäû â äåìîêðàòè÷åñêîì ïðàâîâîì ãîñó-

äàðñòâå5.

Ïðèýòîìêîíñòèòóöèîííûéêîíòðîëüâûñòóïàåòñóùíîñò-

íîé÷åðòîéñóäåáíîãîêîíñòèòóöèîíàëèçìà,ïðîíèêàÿâîâñå

åãî ñîñòàâëÿþùèå è ñîçäàâàÿ óñëîâèÿ äëÿ ïîääåðæàíèÿ

äåéñòâåííîñòè ñîîòâåòñòâóþùåãî ïîëèòèêî-ïðàâîâîãî ðå-

æèìà îáåñïå÷åíèÿ âåðõîâåíñòâà Êîíñòèòóöèè ïîñðåäñòâîì

ðåàëèçàöèèêàêòðàäèöèîííîé,îõðàíèòåëüíîé,òàêèïðåîá-

ðàçîâàòåëüíîé ôóíêöèè. Â ýòîì ïëàíå àíàëèç âîçäåéñòâèÿ

êîíñòèòóöèîííîãîïðàâîñóäèÿíàñòàíîâëåíèå"æèâîãî"êîíñ-

òèòóöèîíàëèçìàèîáåñïå÷åíèåðåæèìàâåðõîâåíñòâàÊîíñ-

òèòóöèè íå äîëæåí èñ÷åðïûâàòüñÿ èññëåäîâàíèåì òîëüêî

ôîðìàëüíî-þðèäè÷åñêîé ñòîðîíû ñîîòâåòñòâóþùèõ îòíî-

øåíèé, à ïðåäïîëàãàåò íåîáõîäèìîñòü âûÿâëåíèÿ òàêæå

âíóòðåííèõ,ãëóáèííûõñîäåðæàòåëüíûõàñïåêòîâòàêîãîâîç-

äåéñòâèÿ,êîòîðûåìîãóòáûòüðàñêðûòûïðåæäåâñåãî÷åðåç

îáðàùåíèåêïðîáëåìàìêîíñòèòóöèîííî-ñóäåáíîéàêñèîëî-
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ãèè âåðõîâåíñòâà Êîíñòèòóöèè, ñâÿçàííûì ñ îáåñïå÷åíèåì

ðåàëèçàöèèâåäèíñòâåáóêâûèäóõàÎñíîâíîãîÇàêîíà.

3. Êîíñ òè òó öè îí íî-ñó äåá íàÿ àê ñè î ëî ãèÿ 
âåð õî âå í ñòâà Êîíñ òè òó öèè

ÂñÿäåÿòåëüíîñòüÊÑÐÔíåðàçðûâíîñâÿçàíàñêîíñòèòó-

öèîííîé àêñèîëîãèåé, èñïîëüçîâàíèåì öåííîñòíîãî ïîäõî-

äà,ïîñêîëüêóêîíñòèòóöèîííîåïðàâîñóäèåâñåãäàïðåäïîëà-

ãàåòâçâåøèâàíèåèñîïîñòàâëåíèåðàçëè÷íûõêîíñòèòóöèîí-

íûõ öåííîñòåé. Ïðè ýòîì ñëåäóåò ó÷èòûâàòü, ÷òî öåííîñòè

Êîíñòèòóöèè ðåôëåêòîðíî îòðàæàþò öåííîñòè ñàìîãî îá-

ùåñòâà,àîáùåñòâîâñåãäàî÷åíüïðîòèâîðå÷èâî,÷òîèïðåä-

ïîëàãàåò íåîáõîäèìîñòü ãàðìîíèçàöèè, ñáàëàíñèðîâàíèÿ

äàííûõöåííîñòåé.Âýòîìïëàíåñîâðåìåííûéêîíñòèòóöèî-

íàëèçì-åñëèîíÿâëÿåòñÿðåàëüíûì,àíåôèêòèâíî-äåêëàðà-

òèâíûì-áåçóñëîâíî,ïðåäñòàâëÿåòñîáîéïîíÿòèåíåòîëüêî

ïóáëè÷íî-ïðàâîâîå,íîèíðàâñòâåííî-ýòè÷åñêîå.Êåãîàíà-

ëèçó,âêëþ÷àÿôóíäàìåíòàëüíóþïðîáëåìóîáåñïå÷åíèÿâåð-

õîâåíñòâà Êîíñòèòóöèè, íåâîçìîæíî ïîäõîäèòü áåç ó÷åòà

íðàâñòâåííûõ íàöèîíàëüíî-êóëüòóðíûõ ïðåäñòàâëåíèé î

âëàñòèèñîáñòâåííîñòè,ñâîáîäåèîòâåòñòâåííîñòè,îâñåì

òîì, ÷òî ñîñòàâëÿåò ãëóáèííûå õàðàêòåðèñòèêè ðåàëüíîãî

êîíñòèòóöèîíàëèçìà.

Î÷åâèäíî,÷òîïðàêòè÷åñêàÿàêñèîëîãèÿêîíñòèòóöèîííî-

ãîïðàâîñóäèÿäîëæíàñòðîèòüñÿíàíåïðîòèâîðå÷èâûõíàó÷íî-

òåîðåòè÷åñêèõïðåäñòàâëåíèÿõîêîíñòèòóöèîííûõïàðàìåòðàõ

öåííîñòíîéìîäåëèîáùåñòâàèãîñóäàðñòâà,êîòîðàÿ,âñâîþ

î÷åðåäü,ôóíêöèîíèðóåòèðàçâèâàåòñÿïðèàêòèâíîìó÷àñòèè

ñóäåáíî-ïðàâîâûõñóáúåêòîâêîíñòèòóöèîííîãîêîíòðîëÿ.Ñî-

îòâåòñòâåííî,àíàëèçþðèäè÷åñêèçíà÷èìûõñâîéñòâêîíñòèòó-

öèîííûõöåííîñòåéêàêñóäåáíî-ïðàâîâîãîôàêòîðàêîíñòèòó-

öèîííîãî êîíòðîëÿ ïðåäïîëàãàåò ïðîâåäåíèå êîíñòèòóöèîí-

íîãîèçìåðåíèÿñàìîãîïîñåáåôåíîìåíàöåííîñòåé,âûÿâëå-

íèååãîêîíñòèòóöèîííî-ïðàâîâûõèïîñòàñåé.

Âðàìêàõàêñèîëîãè÷åñêîãîïîäõîäàêàíàëèçóêîíñòèòó-

öèîííî-ñóäåáíîãî îáåñïå÷åíèÿ âåðõîâåíñòâà Êîíñòèòóöèè

âàæíî îáðàòèòü âíèìàíèå ïðåæäå âñåãî íà ñëåäóþùèå îñ-

íîâíûåìîìåíòû.
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А. Ñ ó÷åòîì ñàìîé ñâîåé ïðèðîäû è ïðåäíàçíà÷åíèÿ

êîíñòèòóöèîííîåïðàâîñóäèåâûñòóïàåòîñíîâíûìèâàæíåé-

øèìèíñòèòóòîì,ïðèçâàííûìóòâåðæäàòüöåííîñòüñàìîéïî
ñåáåÊîíñòèòóöèèêàêàêòà,óñòàíàâëèâàþùåãîñâîäîñíîâî-
ïîëàãàþùèõöåííîñòíûõèìïåðàòèâîâãîñóäàðñòâåííîîðãà-

íèçîâàííîãîîáùåñòâà,àòàêæåáîëååêîíêðåòíûõêîíñòèòó-

öèîííûõ óñòàíîâîê, óòâåðæäàþùèõ öåííîñòíûå îñíîâû è

îðèåíòèðûïðàâîïîðÿäêàâîòäåëüíûõñôåðàõîáùåñòâåííîé

è ãîñóäàðñòâåííîé  æèçíè. Öåííîñòíîå çíà÷åíèå Êîíñòèòó-

öèèíàèáîëååïîëíîâîïëîùàåòñÿ,ïðåæäåâñåãî, âååþðè-

äè÷åñêèõñâîéñòâàõêàêïîëèòèêî-ïðàâîâîãîäîêóìåíòà,êî-

òîðûåïîëó÷àþòîáîñíîâàíèåèðàçâèòèåâêîíñòèòóöèîííî-

ñóäåáíîéïðàêòèêå.

Á.Öåííîñòíàÿ çíà÷èìîñòü ïðèñóùà íå òîëüêî Êîíñòèòó-
öèèâöåëîì,íîèêîíêðåòíûìíîðìàìÎñíîâíîãîÇàêîíà,êî-
òîðûåÿâëÿþòñÿ  âýòîìñëó÷àåîòðàæåíèåìôàêòè÷åñêèñëî-

æèâøèõñÿè þðèäè÷åñêèïðèçíàííûõïðåäñòàâëåíèéîñîöè-

àëüíûõïðèîðèòåòàõèíàèáîëååîïòèìàëüíûõìîäåëÿõîáóñò-

ðîéñòâàîáùåñòâåííîéèãîñóäàðñòâåííîéæèçíè,îñîîòíîøå-

íèèöåííîñòåéâëàñòèèñâîáîäû,ðàâåíñòâàèñïðàâåäëèâîñ-

òè, ðûíî÷íîé ýêîíîìèêè è ñîöèàëüíîé ãîñóäàðñòâåííîñòè è

ò.ä.Öåííîñòíûéõàðàêòåðñîîòâåòñòâóþùèõêîíñòèòóöèîííûõ

ïîëîæåíèé, êàê, âïðî÷åì,èèíûõóñòàíîâëåíèéÊîíñòèòóöèè,

ïîëó÷àåòïîäòâåðæäåíèåâïðàêòèêåÊÑÐÔ,êîòîðûéàêòèâíî

çàäåéñòâóåò àêñèîëîãè÷åñêèé ïîòåíöèàë êîíñòèòóöèîííûõ

íîðìäëÿôîðìèðîâàíèÿïðàâîâûõ  ïîçèöèé  ïî êîíêðåòíûì

äåëàìèêîíñòèòóöèîííî-ïðàâîâûìñïîðàì.Ñîîòâåòñòâóþùàÿ

äåÿòåëüíîñòüêîíñòèòóöèîííîãîïðàâîñóäèÿÿâëÿåòñÿêîìïëåê-

ñíîé,ìíîãîàñïåêòíîé,îõâàòûâàåòðàçëè÷íûåíàïðàâëåíèÿ.

Âàæíåéøèì ñðåäè íèõ ÿâëÿåòñÿ îáåñïå÷åíèå áàëàíñà
êîíñòèòóöèîííûõöåííîñòåé. Èäåÿáàëàíñàêîíñòèòóöèîííûõ
öåííîñòåéîòíîñèòñÿêîñíîâíûìõàðàêòåðèñòèêàìñóäåáíî-

ãî êîíñòèòóöèîíàëèçìà. Âî ìíîãîì èìåííî ïîñðåäñòâîì

êîíñòèòóöèîííî-ñóäåáíîé àêñèîëîãèè êàê ìåõàíèçìà ñîîò-

íîøåíèÿ, âçâåøèâàíèÿ è ñîãëàñîâàíèÿ êîíñòèòóöèîííûõ

öåííîñòåé êîíñòèòóöèîíàëèçì ïðèîáðåòàåò ñèñòåìíî-âñå-

îáúåìëþùèé, êîððåêòèðóþùèé è ïðàâîâîññòàíîâèòåëüíûé

õàðàêòåð, ñòàíîâèòñÿ âîçìîæíûìíà åãî îñíîâå ñôîðìèðî-

âàòüïðàâîïîðÿäîê,îñíîâîïîëàãàþùèìèïðèíöèïàìèèâûñ-
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øèìè öåííîñòÿìè êîòîðîãî ÿâëÿëèñü áû êîíñòèòóöèîííûå

öåííîñòíûå îðèåíòèðû â èõ íîðìàòèâíî-ïðàâîâîì è ðåàëü-

íîì (êîíñòèòóöèîííî-ïðàêòè÷åñêîì) âîïëîùåíèè. Ïðè ýòîì

ïðåäïîëàãàåòñÿ, ÷òî ñóáúåêòîì è èíèöèàòîðîì ïðîöåññà

êîíñòèòóöèîíàëèçàöèè ïðàâîâûõ íîðì, ïðàâîïðèìåíèòåëü-

íîéïðàêòèêèèïðàâîïîðÿäêàâöåëîìíàîñíîâåèíñòèòóòîâ

êîíñòèòóöèîííî-ñóäåáíîãîêîíòðîëÿÿâëÿþòñÿíåòîëüêîïóá-

ëè÷íî-âëàñòíûå ñóáúåêòû, íî è êàæäûé ãðàæäàíèí, ÷åëîâåê

êàêíîñèòåëüïðèíàäëåæàùèõåìóîòðîæäåíèÿåñòåñòâåííûõ

ïðàâèñâîáîä÷åëîâåêàèãðàæäàíèíà,àòàêæåïîäàòåëüêîíñ-

òèòóöèîííîéæàëîáûêàê"âòîðè÷íîãîîñíîâíîãîïðàâà".

Â ìåõàíèçìå ðîññèéñêîé ãîñóäàðñòâåííîñòè âëàñòåé ÊÑ

ÐÔÿâëÿåòñÿóíèêàëüíûìïóáëè÷íî-âëàñòíûìñóáúåêòîì,ïðèç-

âàííûìíàõîäèòüîïòèìàëüíûéáàëàíñìåæäóâûñøèìèñîöè-

àëüíûìè öåííîñòÿìè - âëàñòüþ è ñâîáîäîé, ïóáëè÷íûìè è

÷àñòíûìèèíòåðåñàìè,çàùèùàòüëè÷íîñòü,îáùåñòâîèãîñóäà-

ðñòâîîòíåîáîñíîâàííûõïîñÿãàòåëüñòâ,ïîääåðæèâàòüñîñòî-

ÿíèåçàùèùåííîñòèèáåçîïàñíîñòèöåííîñòíûõîñíîâêîíñòè-

òóöèîííîãîñòðîÿ.Òàêîéïîäõîäíåïîñðåäñòâåííîâûòåêàåòèç

êîíñòèòóöèîííûõïîëíîìî÷èéèôóíêöèéÊÑÐÔêàêåäèíñòâåí-

íîãîîðãàíà,ìîãóùåãîòîëêîâàòüÊîíñòèòóöèþèîöåíèâàòüíà

ååîñíîâåäåéñòâóþùååïðàâîâîåðåãóëèðîâàíèåèïðàâîïðè-

ìåíèòåëüíóþïðàêòèêó,à,ñëåäîâàòåëüíî,èîáëàäàþùåãîâîç-

ìîæíîñòüþâçâåøèâàòüâîïëîùåííûåâòåõèëèèíûõàíàëèçè-

ðóåìûõêîíñòèòóöèîííûõèçàêîíîäàòåëüíûõíîðìàõèèíñòèòó-

òàõêîíñòèòóöèîííûåöåííîñòè.Âýòîìïëàíåâñåïîëíîìî÷èÿ

ÊÑÐÔïîîñóùåñòâëåíèþíîðìîêîíòðîëÿèðàçðåøåíèþêîì-

ïåòåíöèîííûõñïîðîâ,îôèöèàëüíîìóòîëêîâàíèþÊîíñòèòóöèè

ÐÔ,êàêèâñåâèäûîáðàùåíèéâÊÑÐÔ,íåïîñðåäñòâåííîèëèâ

êîíå÷íîì ñ÷åòå, íàïðàâëåíû  íà îáåñïå÷åíèå îïòèìàëüíîãî

ñî÷åòàíèÿðàçëè÷íûõêîíñòèòóöèîííûõöåííîñòåéâïîëèòè÷åñ-

êîé, ñîöèàëüíîé, ýêîíîìè÷åñêîé, ýêîëîãè÷åñêîé, äóõîâíî-

êóëüòóðíîé,èíôîðìàöèîííîéñôåðàõ.

Íåìåíååâàæíûìíàïðàâëåíèåìïðàêòè÷åñêîéêîíñòèòó-

öèîííî-ñóäåáíîé àêñèîëîãèè â ñâåòå ðàñøèðÿþùèõñÿ ïðî-

öåññîâïðàâîâîéãëîáàëèçàöèèÿâëÿåòñÿîïðåäåëåíèåîñíî-
âàíèé è ïðåäåëîâ ðåãóëèðóþùåãî âîçäåéñòâèÿ â ïðàâîâîé
ñèñòåìåóíèâåðñàëüíûõöåííîñòåéêîíñòèòóöèîíàëèçìàâñî-
îòíîøåíèèñíàöèîíàëüíûìèêîíñòèòóöèîííûìèöåííîñòÿìè.
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Ïðîöåññàìîáúåêòèâíîðàçâèâàþùåéñÿïðàâîâîéãëîáàëèçà-

öèè,êîòîðàÿñâîäèòñÿíåòîëüêîê ñáëèæåíèþ,âçàèìîïðî-

íèêíîâåíèþ,íîèêîíêóðåíöèè,ñîïåðíè÷åñòâóâåäóùèõïðà-

âîâûõñèñòåìñîâðåìåííîñòèèíàýòîéîñíîâå-êóíèôèêà-

öèèíîðìàòèâíî-ïðàâîâîéæèçíèñîâðåìåííîéöèâèëèçàöèè,

çäåñüñîïóòñòâóþòòåíäåíöèè êîíñòèòóöèîííî-ïðàâîâîéñó-
âåðåíèçàöèè.Ðå÷üèäåòîáóñèëèâàþùåìñÿâïîñëåäíååâðå-
ìÿ,âòîì÷èñëåâñèñòåìåçàïàäíîåâðîïåéñêèõäåìîêðàòèé,

îñîçíàíèèíåîáõîäèìîñòèçàùèòûñóâåðåííûõ ïðàâ,ó÷åòà,

ñîõðàíåíèÿ  ñîöèîêóëüòóðíûõ îñîáåííîñòåé íàöèîíàëüíî-

ãîñóäàðñòâåííûõ êîíñòèòóöèîííûõ ñèñòåì, ôóíêöèîíèðóþ-

ùèõ â òåñíîì âçàèìîäåéñòâèè ñ ìåæäóíàðîäíî-ïðàâîâûìè

èíñòèòóòàìè.

Ýòîïîðîæäàåòïðîáëåìû,ñâÿçàííûåíåòîëüêîññîòðóä-

íè÷åñòâîìèâçàèìîäåéñòâèåìíàöèîíàëüíûõïðàâîâûõñèñ-

òåì(ìåæäóñîáîéèñìåæäóíàðîäíûìèþðèñäèêöèÿìè),

íî è íåèçáåæíûå  êîíôëèêòû, ÷òî àêòóàëèçèðóåò ïðîáëåìó

ïîèñêà  îïòèìàëüíûõ ìåõàíèçìîâ ïðåîäîëåíèÿ ïðîòèâîðå-

÷èé,íàõîæäåíèÿêîìïðîìèññîâ.

Ïðîíèêíîâåíèåâíàöèîíàëüíóþïðàâîâóþñèñòåìó óíè-

âåðñàëüíûõöåííîñòåé,îñîáåííîåñëèèìåòüââèäóâîçìîæ-

íîñòè èõ îïðåäåëåííîé èíòåðïðåòàöèè íàäíàöèîíàëüíûìè

îðãàíàìè, ñâÿçàíî ñ âîçíèêíîâåíèåì êîíôëèêòîâ è êîëëè-

çèé, ÷òî â ïîñëåäíåå âðåìÿ â îñîáîîñòðîéôîðìåïðîÿâè-

ëîñü ïðèìåíèòåëüíî ê âçàèìîîòíîøåíèÿì íàöèîíàëüíîé

êîíñòèòóöèîííîéèåâðîïåéñêîéêîíâåíöèîííîéþðèñäèêöèé

ââîïðîñàõîáåñïå÷åíèÿîñíîâíûõïðàâèñâîáîä÷åëîâåêà.

Â.Åùåîäíàðàçíîâèäíîñòüàêñèîëîãè÷åñêèõíà÷àëâåðõî-

âåíñòâàÊîíñòèòóöèèèñèñòåìûêîíñòèòóöèîíàëèçìàâöåëîì

ñâÿçàíà ñ ãåíåðèðîâàíèåì êîíñòèòóöèîííûõ öåííîñòåé,
ïðåæäåâñåãî,êàêðåçóëüòàòàíîðìîêîíòðîëüíîéäåÿòåëüíîñ-

òèêîíñòèòóöèîííî-ñóäåáíûõîðãàíîâ.Âýòîìñëó÷àåêîíñòè-

òóöèîííûåöåííîñòè-âîòëè÷èåîòöåííîñòåéñàìîéïîñåáå

Êîíñòèòóöèè - íå èìåþò ïðÿìîãî òåêñòóàëüíîãî êîíñòèòóöè-

îííîãîîôîðìëåíèÿ,íåÿâëÿþòñÿôîðìàëüíûìè,ýêñïëèöèò-

íûìèóñòàíîâëåíèÿìèÎñíîâíîãîÇàêîíà;èõêîíñòèòóöèîííîå

ïðèçíàíèåèçíà÷åíèåêîðåíÿòñÿâ ãëóáèííîìñîäåðæàíèèè

ñèñòåìíî-ñåìàíòè÷åñêèõ âçàèìîñâÿçÿõ íîðìàòèâíûõ ïîëî-

æåíèé Êîíñòèòóöèè. Ñîîòâåòñòâåííî, èõ êîíñòèòóöèîííàÿ
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çíà÷èìîñòüòðåáóåòãåðìåíåâòè÷åñêîãîâûÿâëåíèÿèïîçèòèâ-

íîãî îôîðìëåíèÿ â ïðîöåññå êîíñòèòóöèîííî-êîíòðîëüíîé

äåÿòåëüíîñòèñóäåáíûõîðãàíîâ(ïîêðàéíåéìåðå,íàóðîâíå

àêòîâîôèöèàëüíîãîòîëêîâàíèÿèëèèñòîëêîâàíèÿÎñíîâíîãî

Çàêîíà).Âóñëîâèÿõîòñóòñòâèÿêîíêðåòíîé"ïðîïèñêè"âîò-

äåëüíûõ  ñòàòüÿõ è íîðìàõ Êîíñòèòóöèè ñîîòâåòñòâóþùèå

öåííîñòèíàèáîëååãëóáîêîïðîíèêàþòâñàìäóõÊîíñòèòóöèè,

÷òîòðåáóåòòîíêîãîãåðìåíåâòè÷åñêîãîâûÿâëåíèÿèïîçèòèâ-

íîãî(êàòåãîðèàëüíî-ïîíÿòèéíîãî)îôîðìëåíèÿýòèõöåííîñ-

òåé â ïðîöåññå êîíñòèòóöèîííî-êîíòðîëüíîé äåÿòåëüíîñòè

ñóäåáíûõîðãàíîâ(ïðåæäåâñåãî,íàóðîâíåàêòîâîôèöèàëü-

íîãîòîëêîâàíèÿèëèèñòîëêîâàíèÿïîëîæåíèéÊîíñòèòóöèè).

ÂïðàêòèêåÊÑÐÔïîëó÷èëñâîåîáîñíîâàíèåöåëûéðÿä

ôîðìàëüíîíåèìåþùèõïðÿìîãîçàêðåïëåíèÿâÊîíñòèòóöèè

ÐÔöåííîñòåé,âêëþ÷àÿòàêèå,êàê:ñïðàâåäëèâîñòüèïðàâî-

âàÿîïðåäåëåííîñòü6,óñòîé÷èâîñòüïóáëè÷íûõïðàâîîòíîøå-

íèé,ñòàáèëüíîñòüóñëîâèéõîçÿéñòâîâàíèÿ,ïîääåðæàíèåáà-

ëàíñàïóáëè÷íûõèíòåðåñîâãîñóäàðñòâàè÷àñòíûõèíòåðåñîâ

ñóáúåêòîâïðàâîîòíîøåíèé7 èäð.Ýòèöåííîñòè îêàçûâàþò

ôóíäàìåíòàëüíîåâîçäåéñòâèåíàïðàâîïîðÿäîê,îïðåäåëÿ-

þòñàìîñîäåðæàíèåèîñíîâíûåõàðàêòåðèñòèêèñóäåáíîãî

êîíñòèòóöèîíàëèçìà.

Ýòîëèøüíåáîëüøàÿ÷àñòüòåõïðîáëåì,êîòî-

ðûå çàñëóæèâàþò  âíèìàíèÿ â ñâÿçè ñ àíàëèçîì

ïðîáëåìâåðõîâåíñòâàÊîíñòèòóöèèâàñïåêòåäåÿ-

òåëüíîñòè îðãàíîâ êîíñòèòóöèîííîãî êîíòðîëÿ è

êîòîðûå, íåò ñîìíåíèé, äîëæíû ñòàòü ïðåäìåòîì

äàëüíåéøèõçàèíòåðåñîâàííûõ îáñóæäåíèéèíà-

ó÷íûõèññëåäîâàíèé.
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6 Ñò.2686;îò26íîÿáðÿ2012ã.¹28-Ï//ÑÇÐÔ.2012.¹50(×.6).Ñò.
7124;îò14ôåâðàëÿ2013ã.¹4-Ï//ÑÇÐÔ.2013.¹8.Ñò.868.

7Ñì.,íàïð.,ÏîñòàíîâëåíèÿÊÑÐÔ:îò27àïðåëÿ2001ã.¹7-Ï//ÑÇÐÔ.
2001.¹23.Ñò.2409;îò10àïðåëÿ2003 ã.¹5-Ï //ÑÇÐÔ.2003.¹17.
Ñò.1656;îò14èþëÿ2005ã.¹9-Ï//ÑÇÐÔ.2005.¹30(÷.2).Ñò.3200;îò
5àïðåëÿ2013ã.¹7-Ï//ÑÇÐÔ.2013.¹15.Ñò.1843;îò22àïðåëÿ2013
ã.¹8-Ï//ÑÇÐÔ.2013.¹18.Ñò.2292;ÎïðåäåëåíèÿÊÑÐÔ:îò21àï-
ðåëÿ2005ã.¹191-Î//ÂÊÑÐÔ.2005.¹6;îò8ôåâðàëÿ2007ã.¹381-
Î-Ï//ÂÊÑÐÔ.2007.¹5.



Ì. Ìàõ ìóä çî äà 

ÏðåäñåäàòåëüÊîíñòèòóöèîííîãîÑóäà
ÐåñïóáëèêèÒàäæèêèñòàí,àêàäåìèêÀÍÐÒ,

äîêòîðþðèäè÷åñêèõíàóê,ïðîôåññîð

ÐîëüÊîíñòèòóöèîííîãîÑóäà

ÐåñïóáëèêèÒàäæèêèñòàíâóêðåïëåíèè

êîíñòèòóöèîííîéçàêîííîñòè

Êîíñòèòóöèîííûé Ñóä Òàäæèêèñòàíà, îñóùåñòâëÿþùèé

ñâîþäåÿòåëüíîñòüíàîñíîâå êîíñòèòóöèîííîãîñóäîïðîèç-

âîäñòâà, èìååò íåáîëüøóþ èñòîðèþ. Ñàìà èäåÿ ñîçäàíèÿ

ÊîíñòèòóöèîííîãîÑóäàÐåñïóáëèêèÒàäæèêèñòàíêàêîðãàíà

êîíñòèòóöèîííîãî êîíòðîëÿ òåñíî ñâÿçàíà ñ ñîçäàíèåì íî-

âåéøåé ãîñóäàðñòâåííîñòè è ïðèíÿòèÿ ïåðâîéÊîíñòèòóöèè

íåçàâèñèìîãîÒàäæèêèñòàíà,êîòîðàÿêàêîñíîâíîéïðàâîâîé

àêòãîñóäàðñòâàçàëîæèëàïðàâîâóþîñíîâóäëÿðàçâèòèÿêàê

ïðàâîâîãî è äåìîêðàòè÷åñêîãî ãîñóäàðñòâà, òàê è îðãàíà

êîíñòèòóöèîííîãîêîíòðîëÿñòðàíû.

Êîíñòèòóöèÿÿâëÿåòñÿöåíòðîìïðàâîâîéñèñòåìû.Íàåå

îñíîâåñîçäàåòñÿìåõàíèçìçàêîííîñòèâïðàâîâîìãîñóäàð-

ñòâå, î ÷åì ñâèäåòåëüñòâóåò ñòàòüÿ 10 Êîíñòèòóöèè Òàäæè-

êèñòàíà,âñîîòâåòñòâèèñêîòîðîé"ÊîíñòèòóöèÿÒàäæèêèñòà-

íà  îáëàäàåò âûñøåéþðèäè÷åñêîé ñèëîé, åå íîðìûèìåþò

ïðÿìîåäåéñòâèå.Çàêîíûèäðóãèåïðàâîâûåàêòû,ïðîòèâî-

ðå÷àùèåÊîíñòèòóöèè,íåèìåþòþðèäè÷åñêîéñèëû".Òîåñòü

ëþáîéïðàâîâîéàêò,ïðîòèâîðå÷àùèéÊîíñòèòóöèè,ÿâëÿåòñÿ

íåäåéñòâèòåëüíûìèíåäîëæåíïðèìåíÿòüñÿ.

Âñâîþî÷åðåäü,ïðåðîãàòèâàðåøåíèÿâîïðîñîâîáåñïå-

÷åíèÿ âåðõîâåíñòâàè íåïîñðåäñòâåííîãîäåéñòâèÿÊîíñòè-

òóöèèÒàäæèêèñòàíàèðåàëèçàöèèêîíñòèòóöèîííîãîêîíòðî-

ëÿñöåëüþîáåñïå÷åíèÿñîîòâåòñòâèÿíîðìàòèâíî-ïðàâîâûõ
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àêòîâÎñíîâíîìóÇàêîíóãîñóäàðñòâàïðèíàäëåæèòÊîíñòèòó-

öèîííîìó Ñóäó Ðåñïóáëèêè Òàäæèêèñòàí êàê íåçàâèñèìîìó

îðãàíó ñóäåáíîé âëàñòè, îñóùåñòâëÿþùåìó êîíñòèòóöèîí-

íûéêîíòðîëü.

Ñ îáðàçîâàíèåì îðãàíà êîíñòèòóöèîííîãî êîíòðîëÿ,

èìåþùåãîñóäåáíóþêîíñòèòóöèîííóþþðèñäèêöèþèîñóùåñò-

âëÿþùåãî êîíñòèòóöèîííîå ñóäîïðîèçâîäñòâî, â Òàäæèêèñ-

òàíåñòàëîîñóùåñòâëÿòüñÿêîíñòèòóöèîííîåïðàâîñóäèåêàê

âûñøàÿôîðìàêîíñòèòóöèîííîãîêîíòðîëÿ,îñíîâíàÿçàäà÷à

êîòîðîãî çàêëþ÷àåòñÿ â îáåñïå÷åíèè âåðõîâåíñòâà è ñòà-

áèëüíîñòè Êîíñòèòóöèè, ñîõðàíåíèè êîíñòèòóöèîííîãî ðàç-

äåëåíèÿâëàñòåéèãàðàíòèðîâàííîñòèçàùèòûêîíñòèòóöèîí-

íîçàêðåïëåííûõïðàâèñâîáîä÷åëîâåêà.

Áåçóñëîâíî,ëèøüïðèñóùåñòâîâàíèèðàçâèòîéñèñòåìû

êîíñòèòóöèîííîãîêîíòðîëÿâëþáîìäåìîêðàòè÷åñêîìãîñó-

äàðñòâåìîæíîíàäåÿòüñÿíàäîñòèæåíèåîáåñïå÷åíèÿòî÷íî-

ãîèíåóêîñíèòåëüíîãîïðåòâîðåíèÿíîðìÊîíñòèòóöèè,âûñ-

òóïàþùåéãàðàíòîìçàùèòûêîíñòèòóöèîííûõïðàâèñâîáîä

÷åëîâåêàèãðàæäàíèíà.

Îñóùåñòâëåíèå êîíñòèòóöèîííîãî êîíòðîëÿ ïîçâîëÿåò,

÷òîáû â Ðåñïóáëèêå Òàäæèêèñòàí êàê â äåìîêðàòè÷åñêîì è

ïðàâîâîì ãîñóäàðñòâå áûëà îáåñïå÷åíà ïðàâîâàÿ çàùèòà

Êîíñòèòóöèèèêîíñòèòóöèîííàÿçàêîííîñòüâöåëîì.

Óñòàíîâëåíèå â ëþáîì ãîñóäàðñòâå ïðî÷íîãî ïðàâîïî-

ðÿäêàíåìûñëèìîáåçñòðîãîãîñîáëþäåíèÿðåæèìàêîíñòè-

òóöèîííîé çàêîííîñòè, íàëè÷èÿ ýôôåêòèâíûõ ïðàâîâûõ

ñðåäñòâ îõðàíû Êîíñòèòóöèè, îáåñïå÷åíèÿ åå âûïîëíåíèÿ

âñåìèñóáúåêòàìèïðàâàèòåñíîãîâçàèìîäåéñòâèÿâñåõâåò-

âåéâëàñòèâýòîìïðîöåññå.

Ó÷èòûâàÿîñîáóþðîëüîáåñïå÷åíèÿêîíñòèòóöèîííîéçà-

êîííîñòèâñòðàíå,ÏðåçèäåíòÐåñïóáëèêèÒàäæèêèñòàí,óâà-

æàåìûéÝìîìàëèÐàõìîí,âñâîåìâûñòóïëåíèèíàÌåæäóíà-

ðîäíîéêîíôåðåíöèèíàòåìó"Êîíñòèòóöèîííîåïðàâîñóäèå

- ãàðàíòèÿ îáåñïå÷åíèÿ âåðõîâåíñòâà Êîíñòèòóöèè", ïîñâÿ-

ùåííîé20-ëåòèþîáðàçîâàíèÿÊîíñòèòóöèîííîãîÑóäàÒàä-

æèêèñòàíà,îòìåòèë,÷òî"…ñîçäàíèåÊîíñòèòóöèîííîãîÑóäà

Ðåñïóáëèêè Òàäæèêèñòàí ÿâëÿåòñÿ ïðèçíàêîì äåìîêðàòè÷-

íîñòèèïðàâîâîéñóùíîñòèòàäæèêñêîãîãîñóäàðñòâà,èíàëè-

÷èå ïîäîáíîãî îðãàíà ÿâëÿåòñÿ ïðàêòè÷åñêèì âûðàæåíèåì
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ñòðåìëåíèÿâëàñòèèíàöèèêôîðìèðîâàíèþñïðàâåäëèâîãî

îáùåñòâà.

Âñâîþî÷åðåäü,ôîðìèðîâàíèåñïðàâåäëèâîãîîáùåñò-

âà íåâîçìîæíî ïðåäñòàâèòü áåç ñàìîñòîÿòåëüíîé, êîìïå-

òåíòíîéèáàçèðóþùåéñÿíàîñíîâåçàêîíàñóäåáíîéâëàñòè,

â÷àñòíîñòèáåçîðãàíàêîíñòèòóöèîííîãîêîíòðîëÿ"1.

Íåçàâèñèìîîòòîãî,÷òîêîíñòèòóöèîííûéêîíòðîëüÿâëÿ-

åòñÿ ïðèíöèïèàëüíî íîâûìäëÿ Òàäæèêèñòàíà êîíñòèòóöèîí-

íî-ïðàâîâûìèíñòèòóòîìèâàæíåéøèìýëåìåíòîìïîëèòè÷åñ-

êîéñèñòåìûñòðàíû,ñåãîäíÿ,îáðàùàÿñüêèñòîðèèåãîäâàä-

öàòèëåòíåéäåÿòåëüíîñòè,ìîæíîîòìåòèòü,÷òîäàííûéîðãàí

âûñòóïàåòãàðàíòîìÊîíñòèòóöèèÒàäæèêèñòàíà,ñëóæèòîáåñ-

ïå÷åíèþïîëèòè÷åñêîéñòàáèëüíîñòè,ðàçâèòèþïîëèòè÷åñêèõ

ïðîöåññîââðàìêàõ,óñòàíîâëåííûõÊîíñòèòóöèåé.

Ìîæíîñóâåðåííîñòüþãîâîðèòüîòîì,÷òîñòàíîâëåíèå

íàøåé ñòðàíû êàê äåìîêðàòè÷åñêîãî è ïðàâîâîãî ãîñóäàð-

ñòâàâîìíîãîìñâÿçàíîñýôôåêòèâíîéäåÿòåëüíîñòüþîðãà-

íàêîíñòèòóöèîííîãîêîíòðîëÿÒàäæèêèñòàíà.

ÊîíñòèòóöèîííûéêîíòðîëüâÒàäæèêèñòàíå,îñóùåñòâëÿ-

åìûéñïåöèàëèçèðîâàííûìñóäåáíûìîðãàíîì-Êîíñòèòóöè-

îííûìÑóäîì,ïðèäåðæèâàÿñüåâðîïåéñêîéìîäåëè êîíñòè-

òóöèîííîãîêîíòðîëÿ,îáåñïå÷èâàåòñòðîãîåñîáëþäåíèåðå-

æèìàêîíñòèòóöèîííîéçàêîííîñòèèñîîòâåòñòâèÿïðàâîâûõ

àêòîâ,èõíîðìÊîíñòèòóöèè.

Îñóùåñòâëåíèåìêîíñòèòóöèîííîãîêîíòðîëÿâãîñóäàð-

ñòâå îáåñïå÷èâàåòñÿ âåðõîâåíñòâî, ñòàáèëüíîñòü, à òàêæå

ðåàëüíîñòüÊîíñòèòóöèè,âûðàæàþùèåñÿ:

- â îáåñïå÷åíèè êîíñòèòóöèîííîé çàêîííîñòè â ñòðàíå,

òîåñòüíàëè÷èèðåàëüíîäåéñòâóþùåéñèñòåìûêîíñ-

òèòóöèîíàëèçìà;

-âïðèîðèòåòíîìïîëîæåíèèÎñíîâíîãîÇàêîíàñòðàíûâ

ñèñòåìåíîðìàòèâíî-ïðàâîâûõàêòîâ;

-âîáåñïå÷åíèèóñòîé÷èâîñòèâñåéïðàâîâîéñèñòåìûè

îðãàíèçàöèèãîñóäàðñòâåííîéâëàñòè,îïðåäåëåííîñòè

îòíîøåíèéìåæäóëè÷íîñòüþèãîñóäàðñòâîì;
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1Ñì.:ÝìîìàëèÐàõìîí/ÂûñòóïëåíèåíàÌåæäóíàðîäíîéêîíôåðåíöèè
íàòåìó"Êîíñòèòóöèîííîåïðàâîñóäèå-ãàðàíòèÿîáåñïå÷åíèÿâåðõîâåí-
ñòâàÊîíñòèòóöèè",ïîñâÿùåííîé20-ëåòèþîáðàçîâàíèÿÊîíñòèòóöèîí-
íîãîÑóäàÒàäæèêèñòàí.Äóøàíáå,17ñåíòÿáðÿ2015ãîäà.



-âñîîòâåòñòâèèêîíñòèòóöèîííûõïðåäïèñàíèé,ñêëàäû-

âàþùèõñÿ â äåéñòâèòåëüíîñòè, îáùåñòâåííûì îòíî-

øåíèÿì.

Ñóäåáíûéêîíñòèòóöèîííûéêîíòðîëüîòíîñèòñÿ ê ÷èñëó

ýôôåêòèâíûõ ñðåäñòâ îáåñïå÷åíèÿ âåðõîâåíñòâà è íåïîñ-

ðåäñòâåííîãîäåéñòâèÿêîíñòèòóöèîííûõïðåäïèñàíèé,ÿâëÿ-

þùèõñÿîñíîâîéïðàâîâîéñèñòåìûäåìîêðàòè÷åñêîãîãîñó-

äàðñòâà.

Ñëåäóåò ïîä÷åðêíóòü, ÷òî â öåëîì â íàñòîÿùåå âðåìÿ

èíñòèòóòêîíñòèòóöèîííîãîêîíòðîëÿïðèîáðåëòåíäåíöèþê

óíèâåðñàëèçàöèè è îí ïðèñóù ïîäàâëÿþùåìó áîëüøèíñòâó

ñîâðåìåííûõ ãîñóäàðñòâ.Ïðè÷èíîéýòîãîâîñíîâíîìÿâëÿ-

åòñÿ,ïðåæäåâñåãî,îáùååïðèçíàíèåêîíöåïöèèïðàâîâîãî

ãîñóäàðñòâàèðàçâèòèåèäåèâåðõîâåíñòâàïðàâà,â÷àñòíîñ-

òèåãîâàæíåéøåãîèñòî÷íèêà-Êîíñòèòóöèè.

Â ñîîòâåòñòâèè ñî ñò. 89 Êîíñòèòóöèè Òàäæèêèñòàíà

ÊîíñòèòóöèîííûéÑóäïîëíîìî÷åíîïðåäåëÿòü:

- ñîîòâåòñòâèå çàêîíîâ, ñîâìåñòíûõ ïðàâîâûõ àêòîâ

Ìàäæëèñè ìèëëè è Ìàäæëèñè íàìîÿíäàãîí, Ïðåçè-

äåíòà, Ïðàâèòåëüñòâà, Âåðõîâíîãî Ñóäà, Âûñøåãî

ýêîíîìè÷åñêîãîñóäàèäðóãèõãîñóäàðñòâåííûõèîá-

ùåñòâåííûõîðãàíîâ,àòàêæåíåâñòóïèâøèõâçàêîí-

íóþñèëóäîãîâîðîâÒàäæèêèñòàíàÊîíñòèòóöèè;

-ðàçðåøåíèåñïîðîâìåæäóãîñóäàðñòâåííûìèîðãàíà-

ìèîòíîñèòåëüíîèõêîìïåòåíöèé;

-èñïîëíåíèåäðóãèõïîëíîìî÷èé,îïðåäåëÿåìûõÊîíñ-

òèòóöèåéèçàêîíàìè.Äðóãèåïîëíîìî÷èÿòàêæåîïðå-

äåëåíû Êîíñòèòóöèîííûì çàêîíîì2 Ðåñïóáëèêè Òàä-

æèêèñòàí"ÎÊîíñòèòóöèîííîìÑóäåÐåñïóáëèêèÒàä-

æèêèñòàí",êîòîðûé26èþëÿ20143 ãîäàáûëïðèíÿòâ

íîâîéðåäàêöèè.

Â ñâÿçè ñ íåîáõîäèìîñòüþ ïðèíÿòèÿ â íîâîé ðåäàêöèè

Êîíñòèòóöèîííîãîçàêîíà"ÎÊîíñòèòóöèîííîìÑóäåÐåñïóá-

ëèêèÒàäæèêèñòàí"õî÷óîòìåòèòü,÷òî,ó÷èòûâàÿíåìàëîâàæ-

íóþðîëüîðãàíàêîíñòèòóöèîííîãîêîíòðîëÿÒàäæèêèñòàíàâ
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2  Êîíñòèòóöèÿ Ðåñïóáëèêè Òàäæèêèñòàí (íà òàäæèêñêîì, ðóññêîì è àíã-
ëèéñêîìÿçûêàõ).-Ä.,2014.

3АÌÎÐÒ,2014ãîä,¹7÷.1,ñò.379,ñäîïîëíåíèÿìèèèçìåíåíèÿìè2015ã.



îáåñïå÷åíèèêîíñòèòóöèîííîéçàêîííîñòèâñòðàíå,çàùèòû

ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà, à òàêæå â ðàçâèòèè

ïðàâîâîãîèäåìîêðàòè÷åñêîãîãîñóäàðñòâà,âÏðîãðàììåñó-

äåáíî-ïðàâîâîéðåôîðìûíà2011-2013ãîäû,óòâåðæäåííîé

Óêàçîì Ïðåçèäåíòà Ðåñïóáëèêè Òàäæèêèñòàí îò 3 ÿíâàðÿ

2011 ãîäà4, áûëà ïðåäóñìîòðåíà íåîáõîäèìîñòü çàêîíîäà-

òåëüíîãîñîâåðøåíñòâîâàíèÿäåÿòåëüíîñòèÊîíñòèòóöèîííî-

ãîÑóäà,â÷àñòíîñòèêîíñòèòóöèîííîãîñóäîïðîèçâîäñòâà.

ÂäàííîéÏðîãðàììåáûëîïðåäóñìîòðåíî, ÷òîñöåëüþ

ñîâåðøåíñòâîâàíèÿ äåÿòåëüíîñòè Êîíñòèòóöèîííîãî Ñóäà

íåîáõîäèìîïîäãîòîâèòüèïðåäñòàâèòüíîâûéïðîåêòÊîíñ-

òèòóöèîííîãî çàêîíàÐåñïóáëèêè Òàäæèêèñòàí "ÎÊîíñòèòó-

öèîííîìÑóäåÐåñïóáëèêèÒàäæèêèñòàí".Íàîñíîâàíèèýòî-

ãî,ñó÷åòîìîïûòàèñîâðåìåííîãîçàêîíîäàòåëüñòâàîðãàíîâ

êîíñòèòóöèîííîãî êîíòðîëÿ ðàçëè÷íûõ ñòðàí ìèðà, â ÷àñò-

íîñòè Ðîññèéñêîé Ôåäåðàöèè, Ôåäåðàòèâíîé Ðåñïóáëèêè

Гåðìàíèÿ, Ðåñïóáëèêè Аðìåíèÿ, Аâñòðèè, Êàçàõñòàíà, Ëàò-

âèèèäðóãèõñòðàí,ïðåäëîæåíèéèðåêîìåíäàöèéìåæäóíà-

ðîäíûõýêñïåðòîâ,àòàêæåïðàêòèêèÊîíñòèòóöèîííîãîÑóäà

Òàäæèêèñòàíà, áûë ïîäãîòîâëåí ïðîåêò Êîíñòèòóöèîííîãî

çàêîíà"ÎÊîíñòèòóöèîííîìÑóäåÐåñïóáëèêèÒàäæèêèñòàí",

êîòîðûéâïîñëåäóþùåìáûëïðèíÿòïàðëàìåíòîìñòðàíû.

ÏðèíÿòèåíîâîãîÊîíñòèòóöèîííîãîçàêîíà"ÎÊîíñòèòó-

öèîííîìÑóäåÐåñïóáëèêèÒàäæèêèñòàí",âêëþ÷àþùåãîâñå-

áÿêàêïðàâèëà,ðåãóëèðóþùèåñòðóêòóðó,êîìïåòåíöèþ,îá-

ðàçîâàíèåñóäà,òàêèïðàâèëà,ðåãóëèðóþùèåñóäåáíûåïðî-

öåäóðû,âñâîþî÷åðåäü,îòâå÷àåòâñåìòåìïðèçíàêàì,êîòî-

ðûåõàðàêòåðíûäëÿäåìîêðàòè÷åñêîéîðãàíèçàöèèêîíñòèòó-

öèîííîãî ñóäåáíîãî êîíòðîëÿ â ïðàâîâîì ãîñóäàðñòâå, ÷òî

ñïîñîáñòâîâàëî ñîâåðøåíñòâîâàíèþ äåÿòåëüíîñòè îðãàíà

êîíñòèòóöèîííîãî êîíòðîëÿ â äåëå îáåñïå÷åíèÿ âåðõîâåí-

ñòâàÊîíñòèòóöèè,óêðåïëåíèÿêîíñòèòóöèîííîéçàêîííîñòèè

çàùèòûïðàâèñâîáîä÷åëîâåêàèãðàæäàíèíà.

Â öåëîì çà íåáîëüøîé ïåðèîä ýôôåêòèâíàÿ äåÿòåëü-

íîñòü îðãàíà êîíñòèòóöèîííîãî êîíòðîëÿ â Òàäæèêèñòàíå

ñïîñîáñòâîâàëàòîìó,÷òîñóáúåêòûîáðàùåíèÿñòàëèáîëåå
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4 Ïðîãðàììàñóäåáíî-ïðàâîâîéðåôîðìûíà2011-2013ãîäû,óòâåðæäåííàÿ
ÓêàçîìÏðåçèäåíòàÐåñïóáëèêèÒàäæèêèñòàíîò3ÿíâàðÿ2011ãîäà¹976.



ãëóáîêîîñîçíàâàòüâàæíîñòüèíåîáõîäèìîñòüîáðàùåíèÿâ

äàííûé îðãàí äëÿ îáåñïå÷åíèÿ âåðõîâåíñòâà è íåïîñðåä-

ñòâåííîãîäåéñòâèÿíîðìÊîíñòèòóöèè,àòàêæåçàùèòûïðàâ

èçàêîííûõèíòåðåñîâãðàæäàí.Ñâèäåòåëüñòâîìýòîìóÿâëÿ-

åòñÿ òî, ÷òî ñ êàæäûì ãîäîì ïîâûøàåòñÿ èíòåíñèâíîñòü è

÷èñëî îáðàùåíèé, â ÷àñòíîñòè, ôèçè÷åñêèõ è þðèäè÷åñêèõ

ëèöâÊîíñòèòóöèîííûéÑóäÒàäæèêèñòàíà.

Òàêæå ñëåäóåò îòìåòèòü, ÷òî, êîíå÷íî æå, äî ñèõ ïîð â

áîëüøåé÷àñòèîáðàùåíèéñîäåðæàòñÿâîïðîñû,ðàññìîòðå-

íèåêîòîðûõíåâõîäèòâïîëíîìî÷èåÊîíñòèòóöèîííîãîÑóäà,

âñâÿçèñ÷åìïîòàêèìîáðàùåíèÿìçàÿâèòåëÿìîòïðàâëÿþò-

ñÿîòâåòû,âêîòîðûõðàçúÿñíÿåòñÿïîëíîìî÷èåÊîíñòèòóöè-

îííîãîÑóäà.

ÍîâöåëîìÊîíñòèòóöèîííûìÑóäîìÐåñïóáëèêèÒàäæè-

êèñòàíâïåðèîäåãîäåÿòåëüíîñòèáûëðàññìîòðåíðÿäâîï-

ðîñîâ,êîòîðûåñûãðàëèçàìåòíóþðîëüâîáåñïå÷åíèèâåð-

õîâåíñòâàÊîíñòèòóöèè,óêðåïëåíèèêîíñòèòóöèîííîéçàêîí-

íîñòèèçàùèòûïðàâèñâîáîä÷åëîâåêàèãðàæäàíèíà.

Â ÷àñòíîñòè, íà îñíîâàíèè îáðàùåíèé ôèçè÷åñêèõ è

þðèäè÷åñêèõ ëèö, êîòîðûå â ñîîòâåòñòâèè ñ çàêîíîäàòåëü-

ñòâîìèìåþòïðàâîíåïîñðåäñòâåííîîáðàùàòüñÿâÊîíñòè-

òóöèîííûé Ñóä, â íåñêîëüêèõ ñëó÷àÿõ îñïàðèâàåìàÿ íîðìà

íîðìàòèâíîãîïðàâîâîãîàêòàáûëàïðèçíàíàíåêîíñòèòóöè-

îííîéèâäàëüíåéøåìóòðàòèëàñâîåäåéñòâèå.

Òàê,ÏîñòàíîâëåíèåìÊîíñòèòóöèîííîãîÑóäàÐåñïóáëè-

êèÒàäæèêèñòàíîò28ìàðòà2013ãîäàïóíêò4Ïðàâèëàòòåñ-

òàöèèèðåãèñòðàöèèïàòåíòíûõïîâåðåííûõÐåñïóáëèêèÒàä-

æèêèñòàíîò9èþíÿ2009ãîäà¹25èâíåñåííûåâíåãîèçìå-

íåíèÿîò25ñåíòÿáðÿ2012ãîäà¹92áûëèïðèçíàíûíåñîîò-

âåòñòâóþùèìè÷àñòèâòîðîéñòàòüè12è÷àñòÿìïåðâîéèâòî-

ðîéñòàòüè35ÊîíñòèòóöèèÐåñïóáëèêèÒàäæèêèñòàí.

Ïðè ðàññìîòðåíèè äàííîãî âîïðîñà Êîíñòèòóöèîííûì

Ñóäîì áûëî îòìå÷åíî, ÷òî êîíñòèòóöèîííîå ïðàâî íà òðóä

âûðàæàåòñÿâðàçëè÷íûõîðãàíèçàöèîííî-ïðàâîâûõôîðìàõ,

èåãîñàìîéðàñïðîñòðàíåííûéôîðìîéâðûíî÷íûõîòíîøå-

íèÿõ ÿâëÿåòñÿ ñâîáîäíàÿ ïðåäïðèíèìàòåëüñêàÿ äåÿòåëü-

íîñòü, è çàêîíîäàòåëüñòâîñòðàíûñöåëüþñîçäàíèÿáëàãî-

ïðèÿòíûõ óñëîâèé äëÿ îñóùåñòâëåíèÿ ýòîãî ïðàâà ñîçäàåò

ðåàëüíóþïðàâîâóþîñíîâó.
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ÍàîñíîâàíèèäàííîãîðåøåíèÿÊîíñòèòóöèîííîãîÑóäà

ïóíêò 4 Ïðàâèë àòòåñòàöèè è ðåãèñòðàöèè ïàòåíòíûõ ïîâå-

ðåííûõÐåñïóáëèêèÒàäæèêèñòàíîò9èþíÿ2009ãîäà¹25,

êîòîðûé îãðàíè÷èâàë êîíñòèòóöèîííûå ïðàâà êàæäîãî íà

ñâîáîäó ïðåäïðèíèìàòåëüñêîé äåÿòåëüíîñòè, òðóä è âûáîð

ïðîôåññèè,óòðàòèëñèëó.

Äðóãèì Ïîñòàíîâëåíèåì Êîíñòèòóöèîííîãî Ñóäà îò 27

ñåíòÿáðÿ 2013 ãîäà ÷àñòü 2 ñòàòüè 363 Óãîëîâíî-ïðîöåññó-

àëüíîãî êîäåêñà Ðåñïóáëèêè Òàäæèêèñòàí â ÷àñòè, êàñàþ-

ùåéñÿòîãî,÷òîíåïîäëåæèòîáæàëîâàíèþèîïðîòåñòîâàíèþ

âûíåñåííîåâõîäåñóäåáíîãîðàçáèðàòåëüñòâàîïðåäåëåíèå

(ïîñòàíîâëåíèå) â îòíîøåíèèèçáðàíèÿ, èçìåíåíèÿ èëè îò-

ìåíûìåðûïðåñå÷åíèÿ,áûëàïðèçíàíàíåêîíñòèòóöèîííîé,

òîåñòüíåñîîòâåòñòâóþùåéñòàòüÿì5,14,18è19Êîíñòèòó-

öèèÐåñïóáëèêèÒàäæèêèñòàí.

ÏðèðàññìîòðåíèèäàííîãîäåëàÊîíñòèòóöèîííûéÑóäñ

ó÷åòîìíîðììåæäóíàðîäíîãî ïðàâà è íàöèîíàëüíîãî çàêî-

íîäàòåëüñòâà îòíîñèòåëüíî áåñïðåïÿòñòâåííîãî îñóùåñò-

âëåíèÿãðàæäàíàìèñâîèõêîíñòèòóöèîííûõïðàâóñòàíîâèë,

÷òîëþáîéïîðÿäîê,êîòîðûéîãðàíè÷èâàåòïðàâàó÷àñòíèêîâ

óãîëîâíîãî ïðîöåññà ïî çàùèòå èõ ïðîöåññóàëüíûõ ïðàâ è

ñòàíîâèòñÿ ïðåãðàäîé äëÿ îñóùåñòâëåíèÿ, â ÷àñòíîñòè, èõ

ïðàâàíàîáæàëîâàíèåñóäåáíûõàêòîâ,ñ÷èòàåòñÿîãðàíè÷è-

âàþùèìãàðàíòèþñóäåáíîéçàùèòûèïðàâàíàîáðàùåíèåâ

ãîñóäàðñòâåííûå îðãàíû, óñòàíîâëåííûå Êîíñòèòóöèåé, çà-

êîíàìè è ïðîöåññóàëüíûì çàêîíîäàòåëüñòâîì Ðåñïóáëèêè

Òàäæèêèñòàí.

Ïîñëå ÷åãîíàîñíîâàíèèäàííîãîÏîñòàíîâëåíèÿÊîíñ-

òèòóöèîííîãîÑóäàïàðëàìåíòîìñòðàíûïîñðåäñòâîìâíåñå-

íèÿïîïðàâîêâÓãîëîâíî-ïðîöåññóàëüíûéêîäåêñÐåñïóáëè-

êè Òàäæèêèñòàí ÷àñòü 2 ñòàòüè 363 äàííîãî íîðìàòèâíîãî

ïðàâîâîãîàêòàáûëàèñêëþ÷åíà.

Â ïðàêòèêå Êîíñòèòóöèîííîãî Ñóäà íåìàëî ïðèìåðîâ,

êîãäà íîðìû íîðìàòèâíûõ ïðàâîâûõ àêòîâ áûëè ïðèçíàíû

ïðîòèâîðå÷àùèìèÎñíîâíîìóÇàêîíóñòðàíûèâäàëüíåéøåì

óòðàòèëèñèëóèïåðåñòàëèïðèìåíÿòüñÿ.

Êîíñòèòóöèîííûé Ñóä Ðåñïóáëèêè Òàäæèêèñòàí ïðèíè-

ìàåò àêòû, çàâåðøàþùèå êîíñòèòóöèîííîå ñóäîïðîèçâîä-

ñòâî,ââèäåïîñòàíîâëåíèéèëèîïðåäåëåíèé,âêîòîðûõñî-
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äåðæèòñÿ îáîñíîâàííàÿ ïðàâîâàÿ ïîçèöèÿ, èìåþùàÿ òàêæå

âàæíîåçíà÷åíèåâïðàâîòâîð÷åñêîéäåÿòåëüíîñòè.

ÂêàæäîìèçïðèíÿòûõàêòîâÊîíñòèòóöèîííûéÑóäÐåñ-

ïóáëèêèÒàäæèêèñòàíóêàçûâàåòíàíåîáõîäèìîñòüóòî÷íåíèÿ

èðàçâèòèÿçàêîíîäàòåëüíûõíîðìäëÿóñòðàíåíèÿíåîïðåäå-

ëåííîñòèâïðàâîâîìðåãóëèðîâàíèèèîáåñïå÷åíèÿêîíñòè-

òóöèîííîãîñìûñëàïðèìåíåíèÿíîðìçàêîíà.

Ýôôåêòèâíîñòü ðåøåíèé Êîíñòèòóöèîííîãî Ñóäà îïðå-

äåëÿåòñÿèõâîçäåéñòâèåìíàçàêîíîòâîð÷åñêóþèïðàâîïðè-

ìåíèòåëüíóþ äåÿòåëüíîñòü, íà ïðåîäîëåíèå íåäîñòàòêîâ

íîðìàòèâíîãî ðåãóëèðîâàíèÿ, ê ÷èñëó êîòîðûõ ñëåäóåò îò-

íåñòèíåñîãëàñîâàííîñòüìåæäóðàçëè÷íûìèïðàâîâûìèàê-

òàìè.

Íåìàëîâàæíûì âîïðîñîì, îò êîòîðîãî íàïðÿìóþ çàâè-

ñèòîáåñïå÷åíèåâåðõîâåíñòâàÊîíñòèòóöèè,ÿâëÿåòñÿèñïîë-

íåíèåðåøåíèÿÊîíñòèòóöèîííîãîÑóäà.Ñîãëàñíîêîíñòèòó-

öèîííûìïðåäïèñàíèÿì,àêòûÊîíñòèòóöèîííîãîÑóäàÿâëÿ-

þòñÿîêîí÷àòåëüíûìèèîáæàëîâàíèþíåïîäëåæàò,èõîáÿçà-

òåëüíîñòüäåéñòâóåòáåçêàêîãî-ëèáîèñêëþ÷åíèÿ.Ïðèíÿòîå

ðåøåíèåÊîíñòèòóöèîííîãîÑóäàíåòðåáóåòïîäòâåðæäåíèÿ

êàêèõ-ëèáîäðóãèõîðãàíîâ-îíîïîäëåæèòíåóêîñíèòåëüíîìó

èñïîëíåíèþ.

Ðåøåíèÿ îðãàíà êîíñòèòóöèîííîãî êîíòðîëÿ, îáëàäàÿ

íîðìàòèâíîé ñèëîé, îêàçûâàþò íåïîñðåäñòâåííîå âîçäåé-

ñòâèåíàñèñòåìóçàêîíîäàòåëüñòâàñòðàíûèâëèÿþòíàíàï-

ðàâëåííîñòüêîíñòèòóöèîííî-ïðàâîâîãîðåãóëèðîâàíèÿðàç-

âèòèÿãîñóäàðñòâàèîáùåñòâà.

Èñõîäÿèçýòîãî,ñîñòîÿíèåêîíñòèòóöèîííîéçàêîííîñòè

êàêâÐåñïóáëèêåÒàäæèêèñòàí,òàêèâðàçâèòûõäåìîêðàòè-

÷åñêèõñòðàíàõ,èìåþùèõîðãàíûêîíñòèòóöèîííîãîêîíòðî-

ëÿ,âîìíîãîìçàâèñèòîòèñïîëíåíèÿðåøåíèéêîíñòèòóöèîí-

íûõ ñóäîâ âñåìè îðãàíàìè ãîñóäàðñòâåííîé âëàñòè, â òîì

÷èñëåçàêîíîäàòåëüíîéèèñïîëíèòåëüíîéâëàñòÿìè.

×åòêîå èñïîëíåíèå ðåøåíèé îðãàíà êîíñòèòóöèîííîãî

êîíòðîëÿÿâëÿåòñÿâàæíåéøèìýëåìåíòîììåõàíèçìàîáåñ-

ïå÷åíèÿ êîíñòèòóöèîííîé çàêîííîñòè â ãîñóäàðñòâå, è îò

ýòîãîçàâèñèòýôôåêòèâíàÿäåÿòåëüíîñòüèíñòèòóòàñóäåáíî-

ãî êîíñòèòóöèîííîãî êîíòðîëÿ, ñâîåâðåìåííîå èñïîëíåíèå

åãîðåøåíèé,èìåþùèõâàæíîåçíà÷åíèå.
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Òîëüêîôàêòè÷åñêîåèñïîëíåíèåðåøåíèé,ïðèíÿòûõîð-

ãàíàìè êîíñòèòóöèîííîãî êîíòðîëÿ, èñõîäÿ èç ðåàëèçàöèè

ñâîèõçàêîííûõïîëíîìî÷èé,äåëàåòêîíñòèòóöèîííîåïðàâî-

ñóäèåðåàëüíûìèçàâåðøåííûì.Ïîýòîìóìåõàíèçìíåçàâè-

ñèìîãîîðãàíàñóäåáíîéâëàñòè,îáåñïå÷èâàþùèéâåðõîâåí-

ñòâîÊîíñòèòóöèèèçàùèòóïðàâèñâîáîä÷åëîâåêàèãðàæäà-

íèíà, âêëþ÷àåò â ñåáÿ â êà÷åñòâå îáÿçàòåëüíîãî ýëåìåíòà

îáåñïå÷åíèåèñïîëíåíèÿñóäåáíîãîàêòà.

Íåèñïîëíåíèåðåøåíèéîðãàíîâêîíñòèòóöèîííîãîêîíò-

ðîëÿñòàâèòïîäñîìíåíèåâåñüìåõàíèçìðåàëèçàöèèÊîíñ-

òèòóöèè,ïðèâîäèòêêîëåáàíèþöåëåé,íàäîñòèæåíèåêîòî-

ðûõîíèáûëèíàïðàâëåíû,òîåñòüíàîáåñïå÷åíèåâåðõîâåí-

ñòâàèïðÿìîãîäåéñòâèÿÊîíñòèòóöèèêàæäîãîãîñóäàðñòâà,

çàùèòóïðàâèñâîáîä÷åëîâåêàèãðàæäàíèíà,àòàêæåóêðåï-

ëåíèååäèíîãîêîíñòèòóöèîííî-ïðàâîâîãîïðîñòðàíñòâàâãî-

ñóäàðñòâå.

Âñâÿçèñýòèìäëÿïîâûøåíèÿýôôåêòèâíîñòèäåÿòåëü-

íîñòèîðãàíîâêîíñòèòóöèîííîãîêîíòðîëÿ,àòàêæåäëÿíàè-

áîëåå ýôôåêòèâíîãî èñïîëíåíèÿ èõ ðåøåíèé íåîáõîäèìî

óæåñòî÷èòüìåðûîòâåòñòâåííîñòèçàíåèñïîëíåíèåðåøåíèé

îðãàíîâêîíñòèòóöèîííîãîêîíòðîëÿ.Îðãàíñóäåáíîãîêîíñ-

òèòóöèîííîãîêîíòðîëÿäîëæåíèìåòüáîëååàêòèâíóþïîçè-

öèþïðèôîðìóëèðîâàíèèðåçîëþòèâíîé÷àñòèñâîèõðåøå-

íèé.Íåîáõîäèìîóñòàíîâèòüìåõàíèçìèñïîëíåíèÿïðèíÿòî-

ãîÊîíñòèòóöèîííûìÑóäîìðåøåíèÿ,âíåìïîëíîè÷åòêîîï-

ðåäåëèòüîñîáåííîñòèèñïîëíåíèÿèîñóùåñòâëÿòüñàìîñòî-

ÿòåëüíîêîíòðîëüçàèñïîëíåíèåìñâîèõðåøåíèé.
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×. Îñ ìî íî âà 

×ëåíÊîíñòèòóöèîííîéïàëàòû
ÂåðõîâíîãîñóäàÊûðãûçñêîéÐåñïóáëèêè

Êîíñòèòóöèîííîåïðàâîñóäèå

âÊûðãûçñêîéÐåñïóáëèêå:

îïûòèïåðñïåêòèâû

ÏîçâîëüòåîòèìåíèÊîíñòèòóöèîííîéïàëàòûÂåðõîâíî-

ãî ñóäà Êûðãûçñêîé Ðåñïóáëèêè è îò ñåáÿ ëè÷íî ïîïðèâåò-

ñòâîâàòü âñåõ ó÷àñòíèêîâ Ìåæäóíàðîäíîé êîíôåðåíöèè,

ïîçäðàâèòüñ20-ëåòèåìîáðàçîâàíèÿÊîíñòèòóöèîííîãîÑó-

äà Ðåñïóáëèêè Òàäæèêèñòàí, âûðàçèòü ïðèçíàòåëüíîñòü çà

ïðèãëàøåíèå è âîçìîæíîñòü âûñòóïèòü ñ äîêëàäîì íà äàí-

íîììåðîïðèÿòèè.ÑåãîäíÿøíÿÿÌåæäóíàðîäíàÿêîíôåðåí-

öèÿïîñâÿùåíàòàêîéàêòóàëüíîéòåìå,êàê"Êîíñòèòóöèîííîå

ïðàâîñóäèå êàê ãàðàíòèÿ îáåñïå÷åíèÿ âåðõîâåíñòâà íîðì

Êîíñòèòóöèè".

Áåçóñëîâíî,òåìàòèêàÊîíôåðåíöèèÿâëÿåòñÿâåñüìààê-

òóàëüíîé,ïîñêîëüêóîáåñïå÷åíèå,ñîõðàíåíèåèñîáëþäåíèå

Êîíñòèòóöèèíåîáõîäèìîäëÿñîâðåìåííîãîïðàâîâîãîãîñó-

äàðñòâà.

Êîíñòèòóöèîííîåïðàâîñóäèåÿâëÿåòñÿîòíîñèòåëüíîíî-

âûìäëÿÊûðãûçñòàíàïðàâîâûìèíñòèòóòîì,ïðåäíàçíà÷åíèå

êîòîðîãî ñîñòîèò â îáåñïå÷åíèè âåðõîâåíñòâà è ïðÿìîãî

äåéñòâèÿÊîíñòèòóöèèÊûðãûçñêîéÐåñïóáëèêè,çàùèòåïðàâ

èñâîáîäëè÷íîñòè.Ïåðâîñòåïåííîéîñîáåííîñòüþêîíñòèòó-

öèîííîãîïðàâîñóäèÿÿâëÿåòñÿåãîôóíêöèÿïîðàçðåøåíèþ

èñêëþ÷èòåëüíîâîïðîñîâïðàâà.

Ýòî åäèíñòâåííûé âèä ïðàâîñóäèÿ, îöåíèâàþùèé íîð-

ìàòèâíûåïðàâîâûåàêòûñïîçèöèèñîîòâåòñòâèÿèõÊîíñòè-

òóöèè.
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Ïåðâûåøàãèêñîçäàíèþèíñòèòóöèîíàëüíîãîìåõàíèçìà

ïî çàùèòå Êîíñòèòóöèè áûëè ñäåëàíû â ãîäû ïåðåñòðîéêè,

åùåäîðàñïàäàÑÑÑÐèîáðåòåíèÿÊûðãûçñòàíîìíåçàâèñè-

ìîñòè.

23 ñåíòÿáðÿ 1989 ãîäà âïåðâûå áûë ó÷ðåæäåí îðãàí

êîíñòèòóöèîííîãîíàäçîðà-Êîìèòåòêîíñòèòóöèîííîãîíàä-

çîðàÊèðãèçñêîéÑÑÐ.

ÍàÊîìèòåòâîçëàãàëîñüïðåäñòàâëåíèåÂåðõîâíîìóÑî-

âåòóÊèðãèçñêîéÑÑÐçàêëþ÷åíèéî ñîîòâåòñòâèèÊîíñòèòó-

öèè Êèðãèçñêîé ÑÑÐ ïðîåêòîâ çàêîíîâ, ïîäëåæàùèõ ðàñ-

ñìîòðåíèþ,àêòîâÂåðõîâíîãîÑîâåòà,íàáëþäåíèåçàñîîò-

âåòñòâèåìÊîíñòèòóöèèèçàêîíàìÊèðãèçñêîéÑÑÐïîñòàíîâ-

ëåíèéèðàñïîðÿæåíèéÑîâåòàÌèíèñòðîâ,ðåøåíèéìåñòíûõ

Ñîâåòîâíàðîäíûõäåïóòàòîâ,àêòîâäðóãèõãîñóäàðñòâåííûõ

îðãàíîâèîáùåñòâåííûõîðãàíèçàöèé.

Ñó÷ðåæäåíèåìïîñòàÏðåçèäåíòàÊèðãèçñêîéÑÑÐ24îê-

òÿáðÿ 1990 ãîäà ñóùåñòâåííî èçìåíèëàñü ñèñòåìà îðãàíîâ

ãîñóäàðñòâåííîéâëàñòèèóïðàâëåíèÿ.14äåêàáðÿ1990ãîäà

Êîìèòåòêîíñòèòóöèîííîãîíàäçîðàáûëóïðàçäíåí,èÊûðãû-

çñòàíîäíîéèçïåðâûõðåñïóáëèê,âõîäèâøèõâñîñòàâÑÑÑÐ,

îáðàçîâàë âûñøèé ñóäåáíûé îðãàí ïî êîíñòèòóöèîííîìó

êîíòðîëþ-ÊîíñòèòóöèîííûéÑóäÊèðãèçñêîéÑÑÐ.

Îòñ÷åòèñòîðèè êîíñòèòóöèîííîãîïðàâîñóäèÿ âÊûðãû-

çñòàíåíà÷èíàåòñÿèìåííîñýòîãîäíÿ.

ÎáðàçîâàíèåÊîíñòèòóöèîííîãîÑóäàêàêîñîáîãîñóäåá-

íîãîîðãàíàñâîçëîæåíèåìíàíåãîôóíêöèéêîíñòèòóöèîííî-

ãî êîíòðîëÿ, áåçóñëîâíî, ñâèäåòåëüñòâîâàëî î ñòðåìëåíèè

ÊûðãûçñêîéÐåñïóáëèêèêñîçäàíèþîñíîâäåìîêðàòè÷åñêîãî

ïðàâîâîãîãîñóäàðñòâà.

Âìåñòåñòåì,êàêïîêàçûâàåòèñòîðèÿ,âñåïîïûòêèóñòà-

íîâëåíèÿ ýôôåêòèâíîãî êîíñòèòóöèîííîãî êîíòðîëÿ áûëè

òùåòíûìè.Ñîçäàííûåãîñóäàðñòâåííûåîðãàíûáûëèìàëî-

ýôôåêòèâíûèëèæåâîâñåáåçäåéñòâîâàëè.

Îòíîñèòåëüíî çíà÷èìûåèçìåíåíèÿ â ýòîéñôåðåñòàëè

ïðîèñõîäèòüëèøüïîñëåîáðåòåíèÿÊûðãûçñòàíîìíåçàâèñè-

ìîñòèèïðèíÿòèÿïåðâîéÊîíñòèòóöèèíåçàâèñèìîãîÊûðãû-

çñòàíà5ìàÿ1993ãîäà.

ÊîíñòèòóöèÿÊûðãûçñêîéÐåñïóáëèêèïî-íîâîìóîïðåäå-

ëèëàìåñòîèðîëüñóäåáíîéñèñòåìûâöåëîìèÊîíñòèòóöè-
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îííîãîÑóäàâ÷àñòíîñòè,àòàêæåçàëîæèëàîñíîâûñóäåáíî-

ïðàâîâîéðåôîðìûâñòðàíå.

ÊîíñòèòóöèîííûéÑóäçàïåðèîäñóùåñòâîâàíèÿ,íàðÿäó

ñôóíêöèåéêîíñòèòóöèîííîãîêîíòðîëÿ,îáëàäàëòàêèìèïîë-

íîìî÷èÿìè,êàê:äà÷àîôèöèàëüíîãîòîëêîâàíèÿíîðìÊîíñ-

òèòóöèè; äà÷à çàêëþ÷åíèÿ î êîíñòèòóöèîííîñòè âûáîðîâ

Ïðåçèäåíòà; äà÷à çàêëþ÷åíèÿ íà îòðåøåíèå îò äîëæíîñòè

Ïðåçèäåíòà.

Âñâÿçèñïðîèçîøåäøèìèâñòðàíåñîáûòèÿìèïîëèòè-

÷åñêîãî õàðàêòåðà Êîíñòèòóöèîííûé Ñóä áûë ðàñôîðìèðî-

âàí12àïðåëÿ2010ãîäà.

Íåñòàáèëüíîñòüêîíñòèòóöèîííîãîñòðîÿâëþáîéñòðàíå

ïðèâîäèò ê åå  ïîëèòè÷åñêîé, ñîöèàëüíîé è ýêîíîìè÷åñêîé

íåóñòîé÷èâîñòè.

Âñâÿçèñýòèìïîñëåïðèíÿòèÿ27èþíÿ2010ãîäàíîâîé

ÊîíñòèòóöèèÊûðãûçñêîéÐåñïóáëèêè,ïîäòâåðæäàÿñòðåìëå-

íèå íàøåé ñòðàíû ñëåäîâàòü öåííîñòÿì öèâèëèçîâàííîãî

ïðàâîâîãîãîñóäàðñòâà,â2010ãîäóáûëàñîçäàíàÊîíñòèòó-

öèîííàÿ ïàëàòà Âåðõîâíîãî ñóäà Êûðãûçñêîé Ðåñïóáëèêè â

êà÷åñòâå ñïåöèàëèçèðîâàííîãî ñóäåáíîãî îðãàíà êîíñòèòó-

öèîííîãî êîíòðîëÿ. È òîëüêî ïîñëå òðåõëåòíåãî ïåðåðûâà

îðãàíêîíñòèòóöèîííîãîêîíòðîëÿâíîâüíà÷àëñâîþäåÿòåëü-

íîñòü ïî îáåñïå÷åíèþ âåðõîâåíñòâà è ïðÿìîãî äåéñòâèÿ

Êîíñòèòóöèè.Êîíñòèòóöèîííàÿïàëàòà ÿâëÿåòñÿ âàæíåéøèì

èíñòèòóòîìâñòðóêòóðå ãîñóäàðñòâà, êîòîðàÿèãðàåò êëþ÷å-

âóþðîëüâäåëåñîõðàíåíèÿèóêðåïëåíèÿêîíñòèòóöèîííîãî

ñòðîÿÊûðãûçñòàíà.

ÂñîâðåìåííîéñèòóàöèèÊîíñòèòóöèîííàÿïàëàòàñòàíî-

âèòñÿñòåðæíåâûìýëåìåíòîìóòâåðæäåíèÿîñíîâêîíñòèòó-

öèîííîãîñòðîÿ,çàùèòûïðàâèñâîáîä÷åëîâåêàèãðàæäàíè-

íà,ñîáëþäåíèÿïðèíöèïàðàçäåëåíèÿâëàñòåéèîáåñïå÷åíèÿ

êîíñòèòóöèîííîãî ìåõàíèçìà ñäåðæåê è ïðîòèâîâåñîâ. Â

ñâîþ î÷åðåäü, ðàçâèòèå êîíñòèòóöèîíàëèçìà òåñíûì îáðà-

çîìñâÿçàíîñóñòîé÷èâîñòüþäåÿòåëüíîñòèÊîíñòèòóöèîííîé

ïàëàòû, ñ ñîõðàíåíèåì åå íåçàâèñèìîñòè è áåñïðèñòðàñò-

íîñòèâðàçðåøåíèèâîïðîñîâ,îòíåñåííûõêååêîìïåòåíöèè.

ÍàñåãîäíÿøíèéäåíüÊîíñòèòóöèîííàÿïàëàòàÿâëÿåò-

ñÿ âûñøèì ñóäåáíûì îðãàíîì, ñàìîñòîÿòåëüíî îñóùåñò-

âëÿþùèìêîíñòèòóöèîííûéêîíòðîëüïîñðåäñòâîìêîíñòè-
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òóöèîííîãî ñóäîïðîèçâîäñòâà. Ïî ñðàâíåíèþ ñ ïðåäûäó-

ùèì îðãàíîì êîíñòèòóöèîííîãî êîíòðîëÿ, ïîëíîìî÷èÿ

Êîíñòèòóöèîííîéïàëàòûñóùåñòâåííîóðåçàíû,íîîñíîâ-

íàÿôóíêöèÿïîîñóùåñòâëåíèþêîíñòèòóöèîííîãîïðàâîñó-

äèÿ çà íåþ ñîõðàíåíà.Íàðÿäó ñ ïîëíîìî÷èåì ïî ïðèçíà-

íèþ íåêîíñòèòóöèîííûìè çàêîíîâ è èíûõ íîðìàòèâíûõ

ïðàâîâûõ àêòîâ â ñëó÷àå èõ ïðîòèâîðå÷èÿ Êîíñòèòóöèè,

Êîíñòèòóöèîííàÿïàëàòà òàêæåäàåò çàêëþ÷åíèÿî êîíñòè-

òóöèîííîñòèíåâñòóïèâøèõâñèëóìåæäóíàðîäíûõäîãîâî-

ðîâ,ó÷àñòíèöåéêîòîðûõÿâëÿåòñÿÊûðãûçñêàÿÐåñïóáëèêà,

èçàêëþ÷åíèÿêïðîåêòóçàêîíàîáèçìåíåíèÿõâÊîíñòèòó-

öèþ.

ÂñîâðåìåííûéïåðèîäðàçâèòèÿïðàâîâîéñèñòåìåÊûð-

ãûçñêîéÐåñïóáëèêèõàðàêòåðåííîâûéýòàïðàçâèòèÿêîíñòè-

òóöèîííîãî ïðàâîñóäèÿ, ñâÿçàííûé ñ ñîâåðøåíñòâîâàíèåì

ìåõàíèçìîâîáåñïå÷åíèÿçàùèòûïðàâèñâîáîä÷åëîâåêàè

ãðàæäàíèíà.Òàê,Êîíñòèòóöèåéçàëîæåíàáñòðàêòíûéêîíñòè-

òóöèîííûéêîíòðîëü, ñîãëàñíî êîòîðîìó êàæäûéâïðàâåîñ-

ïîðèòüêîíñòèòóöèîííîñòüçàêîíàèèíîãîíîðìàòèâíîãîïðà-

âîâîãîàêòà,åñëèñ÷èòàåò,÷òîèìèíàðóøàþòñÿïðàâàèñâî-

áîäû,ïðèçíàâàåìûåÊîíñòèòóöèåé.

Áåññïîðíî,äàííûéâèäêîíòðîëÿïðåäîñòàâèëáîëüøîìó

÷èñëó ãðàæäàí ñòðàíû âîçìîæíîñòü çàùèòèòü ñâîè ïðàâà

ïîñðåäñòâîìêîíñòèòóöèîííîãîïðàâîñóäèÿ.Ñìîìåíòàôîð-

ìèðîâàíèÿÊîíñòèòóöèîííîéïàëàòû,çàäâàñëèøíèìãîäà,

ïðèíÿòîáîëåå50ðåøåíèé.

Ïåðåä Êîíñòèòóöèîííîé ïàëàòîé ñòîÿò âàæíûå çàäà÷è

ñèñòåìíîãîîáåñïå÷åíèÿâåðõîâåíñòâàçàêîíà,îáåñïå÷åíèÿ

èçàùèòûïðàâèñâîáîä÷åëîâåêàèãðàæäàíèíà,ïîâûøåíèÿ

çíàíèÿãðàæäàíîêîíñòèòóöèîííîìïðàâîñóäèè.

Ïîíèìàÿ âñþ âàæíîñòü âîçëîæåííûõ íà Êîíñòèòóöèîí-

íóþïàëàòóçàäà÷,â2015ãîäóáûëàðàçðàáîòàíàèóòâåðæäå-

íàÑòðàòåãèÿðàçâèòèÿÊîíñòèòóöèîííîéïàëàòûÂåðõîâíîãî

ñóäàÊûðãûçñêîéÐåñïóáëèêèíà2015-2020 ãîäû, â êîòîðîé

îïðåäåëåíûïåðñïåêòèâûðàçâèòèÿêîíñòèòóöèîííîãîïðàâî-

ñóäèÿâÊûðãûçñêîéÐåñïóáëèêå.

ÂÑòðàòåãèè â êà÷åñòâå ñâîåéìèññèèÊîíñòèòóöèîííàÿ

ïàëàòàîïðåäåëèëàçàùèòóïðàâèñâîáîä÷åëîâåêàêàêâûñ-

øóþêîíñòèòóöèîííóþöåííîñòü.
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ÄëÿâîïëîùåíèÿìèññèèÊîíñòèòóöèîííîéïàëàòûáûëè

îïðåäåëåíûñëåäóþùèåñòðàòåãè÷åñêèåíàïðàâëåíèÿ:

1) îáåñïå÷åíèåâûñîêîãî êà÷åñòâàîòïðàâëåíèÿ êîíñòè-

òóöèîííîãîïðàâîñóäèÿ;

2)îáåñïå÷åíèåîòêðûòîñòèèïðîçðà÷íîñòèäåÿòåëüíîñ-

òèÊÏ,ïðàâîâîåâîñïèòàíèå;

3)îáåñïå÷åíèåýôôåêòèâíîñòèèäîñòóïíîñòèêîíñòèòó-

öèîííîãîïðàâîñóäèÿ.

Êàæäîåèçâûäåëåííûõíàïðàâëåíèéñîäåðæèòâñåáåîï-

ðåäåëåííûåñòðàòåãè÷åñêèåöåëèèçàäà÷è,êîòîðûåâäàëü-

íåéøåìâûïîëíÿþòñÿ ÷åðåçðåàëèçàöèþêîíêðåòíîãîïëàíà

ìåðîïðèÿòèé.

ÏîëíîöåííàÿðåàëèçàöèÿÑòðàòåãèèìîæåòáûòüäîñòèã-

íóòà òîëüêî ïðè óñïåøíîì âûïîëíåíèè âñåõ çàïëàíèðîâàí-

íûõìåðîïðèÿòèé,÷òîïîçâîëèòíàìïîñëåäîâàòåëüíîïðîä-

âèãàòüñÿêíàìå÷åííûìöåëÿì.

Êîíå÷íî, â ñèëó èçìåí÷èâîñòè ñèòóàöèè, ìîãóò âîçíèê-

íóòü ðàçëè÷íûå îáñòîÿòåëüñòâà è óñëîâèÿ, êîòîðûå ìîãóò

ñîçäàòüêàêèå-ëèáîïðåïÿòñòâèÿäëÿóñïåøíîãîîñóùåñòâëå-

íèÿïëàíàìåðîïðèÿòèé.

Âìåñòåñòåìâïåðñïåêòèâå,ìûíàäååìñÿ,ïîñðåäñòâîì

ðåàëèçàöèèïîñòàâëåííûõïåðåäíàìèöåëåéèçàäà÷Êîíñòè-

òóöèîííàÿ ïàëàòà ñòàíåò áåññïîðíûì àâòîðèòåòîì è ïðèç-

íàííûìîðèåíòèðîìâäåëåîáåñïå÷åíèÿâåðõîâåíñòâàÊîíñ-

òèòóöèè.

Â çàâåðøåíèå ñâîåãî âûñòóïëåíèÿ õî÷ó âûðàçèòü Âàì

áëàãîäàðíîñòü çà ïðèãëàøåíèå è âîçìîæíîñòü ïîäåëèòüñÿ

îïûòîìíàøåéñòðàíû.
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Ì. Ðà õèì çî äà  

ÄèðåêòîðÍàöèîíàëüíîãîöåíòðà
çàêîíîäàòåëüñòâàïðèÏðåçèäåíòå

ÐåñïóáëèêèÒàäæèêèñòàí,ä.þ.í.,ïðîôåññîð

ÐîëüÊîíñòèòóöèîííîãîÑóäàâçàùèòåïðàâ

èçàêîííûõèíòåðåñîâïðåäïðèíèìàòåëåé

Äëÿçàùèòûïðàâèñâîáîäãðàæäàíãîñóäàðñòâîñîçäàåò

îïðåäåëåííûåèíñòèòóòû,äåÿòåëüíîñòüêîòîðûõïðåäñòàâëÿ-

åò ñîáîé ñïîñîá ãàðàíòèðîâàíèÿ óêàçàííûõ ïðàâ.Ïðè ýòîì

âñåïðàâàèñâîáîäûïîäëåæàòðàâíîéêîíñòèòóöèîííî-ïðà-

âîâîéçàùèòåñîñòîðîíûãîñóäàðñòâàèòåõãîñóäàðñòâåííûõ

îðãàíîâ,êôóíêöèÿìêîòîðûõýòîíåïîñðåäñòâåííîîòíåñåíî.

Ñëåäóåòîòìåòèòü,÷òîñóäåáíàÿçàùèòà -îäèíèçíàèáîëåå

ýôôåêòèâíûõèíñòðóìåíòîâ,îáåñïå÷èâàþùèõðåàëüíóþçà-

ùèòó ïðàâ è ñâîáîä, èõ ýôôåêòèâíîñòü è äîñòóïíîñòü äëÿ

âñåõ.Åñòåñòâåííî, âåäóùàÿðîëüâ çàùèòåïðàâè çàêîííûõ

èíòåðåñîâãðàæäàí,âòîì÷èñëåïðåäïðèíèìàòåëåé,ïðèíàä-

ëåæèò  êîíñòèòóöèîííîìó ïðàâîñóäèþ. Ðîëü Êîíñòèòóöèîí-

íîãîÑóäàÐÒâçàùèòåïðàâèçàêîííûõèíòåðåñîâïðåäïðè-

íèìàòåëåéçàêëþ÷àåòñÿ,ïðåæäåâñåãî,âîáåñïå÷åíèèðàâåí-

ñòâàâñåõïåðåäçàêîíîì,ðàâíîãîäîñòóïàêðåàëèçàöèèïðàâ

íàñâîáîäóýêîíîìè÷åñêîéèïðåäïðèíèìàòåëüñêîéäåÿòåëü-

íîñòè,ñîðàçìåðíîãîîãðàíè÷åíèÿïðàâíàñâîáîäóýêîíîìè-

÷åñêîéè ïðåäïðèíèìàòåëüñêîéäåÿòåëüíîñòè, â ïðåäîñòàâ-

ëåíèè îïðåäåëåííîãî ïðåèìóùåñòâà ýêîíîìè÷åñêè ñëàáîé

ñòîðîíå ïðàâîîòíîøåíèé, îáåñïå÷åíèè íåîò÷óæäàåìîñòè

ïðàâíàñâîáîäóýêîíîìè÷åñêîéèïðåäïðèíèìàòåëüñêîéäå-

ÿòåëüíîñòè è íåïîñðåäñòâåííîãî äåéñòâèÿ ãàðàíòèé ñóäåá-

íîéçàùèòûäàííûõïðàâ.

Ïðàâî íà ýêîíîìè÷åñêóþ è ïðåäïðèíèìàòåëüñêóþ äåÿ-

òåëüíîñòü ÿâëÿåòñÿ ñóáúåêòèâíûì ïðàâîì  ïðåäïðèíèìàòå-
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ëåé.Îíîíîñèòöåëüíûéõàðàêòåðèíåñâîäèòñÿêïðàâîìî÷è-

ÿìíàîòäåëüíûåäåéñòâèÿ.Ñîäåðæàíèåýòîãîïðàâàñîñòàâ-

ëÿåò:ñîçäàíèåëþáûõîðãàíèçàöèîííî-ïðàâîâûõôîðìîðãà-

íèçàöèéèèíäèâèäóàëüíîãîïðåäïðèíèìàòåëüñòâà, êîòîðûå

íå ïðîòèâîðå÷àò äåéñòâóþùåìó çàêîíîäàòåëüñòâó; ó÷àñòèå

ñâîèì èìóùåñòâîì â äåÿòåëüíîñòè äðóãèõ õîçÿéñòâóþùèõ

ñóáúåêòîâ;ñàìîñòîÿòåëüíûéâûáîðïîñòàâùèêîâèïîòðåáè-

òåëåéñâîåéïðîäóêöèè;óñòàíîâëåíèåöåíèòàðèôîâíàïðî-

äóêöèþ(ðàáîòû,óñëóãè)âñîîòâåòñòâèèñçàêîíîäàòåëüñòâîì

ÐÒ;îòêðûòèåñ÷åòîââáàíêàõ;ñâîáîäíîåðàñïîðÿæåíèåïðè-

áûëüþ (äîõîäîì) è ïîëó÷åíèå ëþáîãî, íåîãðàíè÷åííîãî ïî

ðàçìåðàìëè÷íîãîäîõîäàèò.ä.Òåìñàìûìâîçìîæíîñòüîñó-

ùåñòâëåíèÿ ëþáîé ïðåäïðèíèìàòåëüñêîé äåÿòåëüíîñòè, íå

çàïðåùåííîé çàêîíîì, ñîñòàâëÿåò ñîäåðæàíèå ïðàâà íà

ïðåäïðèíèìàòåëüñêóþäåÿòåëüíîñòü.

ÎäíàêîÊîíñòèòóöèÿÐÒ,ïðîâîçãëàøàÿèãàðàíòèðóÿñâî-

áîäó ïðåäïðèíèìàòåëüñêîéè ýêîíîìè÷åñêîéäåÿòåëüíîñòè,

â òîæåâðåìÿíåïðåäóñìàòðèâàåòååâêà÷åñòâåñàìîñòîÿ-

òåëüíîãîñîöèàëüíî-ýêîíîìè÷åñêîãîïðàâàèñâîáîäû÷åëî-

âåêàèãðàæäàíèíà,÷òîÿâëÿåòñÿ,íàíàøâçãëÿäíåäîðàáîò-

êîé, ïîñêîëüêó êîíñòèòóöèîííûå ãàðàíòèè ïðåäïðèíèìà-

òåëüñêîéäåÿòåëüíîñòèáåçïðåäîñòàâëåíèÿêîíêðåòíûõïðàâ

â Îñíîâíîì Çàêîíå ñòàíîâÿòñÿ íåïîëíûìè. Íà íàø âçãëÿä,

òðàêòîâêàïðåäïðèíèìàòåëüñòâà÷åðåçïðèçìóïðàâ÷åëîâåêà

èãðàæäàíèíàïîçâîëèëàáûóâåðåííîóòâåðæäàòü,÷òîîòíî-

øåíèÿãîñóäàðñòâàèïðåäïðèíèìàòåëÿÿâëÿþòñÿîòíîøåíè-

ÿìè ðàâíûõ ïàðòíåðîâ è ó íèõ èìåþòñÿ âçàèìíûå ïðàâà è

îáÿçàííîñòè. Òðàêòîâêà ïðàâ è ñâîáîä ïðåäïðèíèìàòåëåé

êàêðàçíîâèäíîñòüïðàâèñâîáîäãðàæäàíîçíà÷àåò,÷òîêîíñ-

òèòóöèîííûéñòàòóñïðåäïðèíèìàòåëåé,íåçàâèñèìîîòòîãî,

ÿâëÿåòñÿ îí ãîñóäàðñòâåííûì  èëè ÷àñòíûì, äîëæåí áûòü

åäèíûì1. Åäèíñòâî ñòàòóñà ïðåäïðèíèìàòåëåé âûòåêàåò èç

ñò.17 Êîíñòèòóöèè ÐÒ, çàêðåïëÿþùåé âàæíåéøèé ïðèíöèï

ðàâåíñòâàâñåõïåðåäçàêîíîìèñóäîì.Ñîäåðæàíèåïðàâàíà

ïðåäïðèíèìàòåëüñêóþ äåÿòåëüíîñòü ìîæåò áûòü âûÿâëåíî
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ïðåäïðèíèìàòåëüñêîéäåÿòåëüíîñòüþ/ÊîíñòèòóöèîííîåðàçâèòèåÒàä-
æèêèñòàíàèÑØА:Ìàòåðèàëûìåæäóíàðîäíîãîíàó÷íîãîñåìèíàðà,Äó-
øàíáå-Óðà-Òþáå,20-24èþíÿ1995ã.-Äóøàíáå,1996.-Ñ.88-93.



òîëüêîïðèñèñòåìíîìàíàëèçåâñåõêîíñòèòóöèîííûõïîëî-

æåíèé. Âàæíîé ñîñòàâíîé ÷àñòüþ ïðàâà íà ïðåäïðèíèìà-

òåëüñòâîÿâëÿþòñÿïðàâîïðåäïðèíèìàòåëåéíàèìóùåñòâî,

íàñîáñòâåííîñòü,ïðàâîíàíåïðèêîñíîâåííîñòüæèçíè,÷åñ-

òè è äîñòîèíñòâà, ïðåäóñìîòðåííûå ñòàòüåé 5 Êîíñòèòóöèè

ÐÒ,ïðàâîêàæäîãîñâîáîäíîïîëó÷àòüèíôîðìàöèþ(ïîëüçî-

âàòüñÿ ñðåäñòâàìèèíôîðìàöèè) (ñò. 30ÊîíñòèòóöèèÐÒ), à

òàêæå ïðàâî êàæäîãî íà îáúåäèíåíèå (ñò. 28 Êîíñòèòóöèè

ÐÒ)2.

Âàæíàÿðîëüâçàùèòåíàðóøåííûõïðàâèçàêîííûõèíòå-

ðåñîâ ïðåäïðèíèìàòåëåé ïðèíàäëåæèò Êîíñòèòóöèîííîìó

ÑóäóÐÒêàêâûñøåìóñóäåáíîìóîðãàíó,îñóùåñòâëÿþùåìó

êîíñòèòóöèîííûé êîíòðîëü â Ðåñïóáëèêå Òàäæèêèñòàí ïîñ-

ðåäñòâîìêîíñòèòóöèîííîãîñóäîïðîèçâîäñòâà,ïîëíîìî÷èÿ

èïîðÿäîêîáðàçîâàíèÿèäåÿòåëüíîñòè êîòîðîãîîïðåäåëÿ-

þòñÿÊîíñòèòóöèåéÐÒèÊîíñòèòóöèîííûìçàêîíîìÐÒîò26

èþëÿ2015ãîäà"ÎÊîíñòèòóöèîííîìÑóäåÐÒ".

Ïîëíîìî÷èÿÊîíñòèòóöèîííîãîÑóäàÐÒâñîîòâåòñòâèèñ

ÊîíñòèòóöèîííûìçàêîíîìÐÒ"ÎÊîíñòèòóöèîííîìÑóäåÐÒ"

ïðåæäåâñåãîíàïðàâëåíûíàçàùèòóîñíîâíûõïðàâèñâîáîä

÷åëîâåêàèãðàæäàíèíà,èíòåðåñûãîñóäàðñòâà,îðãàíèçàöèé,

ó÷ðåæäåíèé,çàêîííîñòüèñïðàâåäëèâîñòü.

Íåîáõîäèìî îòìåòèòü, ÷òî êîíñòèòóöèîííî-ïðàâîâîå

ðàçâèòèåÐÒïðåäîïðåäåëèëîâîçðàñòàíèåðîëèÊîíñòèòóöè-

îííîãîÑóäàÐÒ â çàùèòå ïðàâè çàêîííûõèíòåðåñîâ ïðåä-

ïðèíèìàòåëåé, ÷òî ãîâîðèò î âàæíîñòè èíñòèòóòà êîíñòèòó-

öèîííîãîïðàâîñóäèÿêàêãàðàíòàïðàâèñâîáîäïðåäïðèíè-

ìàòåëåé. 20-ëåòíÿÿ ïðàêòèêà Êîíñòèòóöèîííîãî Ñóäà ÐÒ ïî

çàùèòåïðàâè çàêîííûõèíòåðåñîâïðåäïðèíèìàòåëåéïîç-

âîëÿåòñïîëîæèòåëüíîéñòîðîíûîöåíèòüñîñòîÿíèåèïåðñ-

ïåêòèâûóñèëåíèÿñóäåáíîéçàùèòûïðàâèçàêîííûõèíòåðå-

ñîâ ïðåäïðèíèìàòåëåé ïîñëå ó÷ðåæäåíèÿ â Òàäæèêèñòàíå

èíñòèòóòàêîíñòèòóöèîííîãîñóäîïðîèçâîäñòâà.

Íàðóøåíèÿïðàâèñâîáîäïðåäïðèíèìàòåëåéìîãóòáûòü

âûçâàíûíåòîëüêîïðîòèâîðå÷àùèìèçàêîíóäåéñòâèÿìèèëè

áåçäåéñòâèåì îðãàíîâ ãîñóäàðñòâåííîé âëàñòè è èõ äîëæ-
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íîñòíûõëèö,íîèáûòüñëåäñòâèåìíåñîîòâåòñòâèÿçàêîíîâè

äðóãèõ íîðìàòèâíûõ ïðàâîâûõ àêòîâ, à òàêæå ðóêîâîäÿùèõ

ðàçúÿñíåíèé ïëåíóìîâ Âåðõîâíîãî Ñóäà è Âûñøåãî ýêîíî-

ìè÷åñêîãîñóäàÐÒêîíñòèòóöèîííûìïðèíöèïàì.

Ïðèýòîìçàùèòàïðàâèçàêîííûõèíòåðåñîâïðåäïðèíè-

ìàòåëåéîñóùåñòâëÿåòñÿÊîíñòèòóöèîííûìÑóäîìÐÒïóòåì

ïðèçíàíèÿíåêîíñòèòóöèîííûìèçàêîíîâèëèèíûõíîðìàòèâ-

íûõïðàâîâûõàêòîâ,àòàêæåèõïîëîæåíèé.Ïðèçíàâàÿíåêîí-

ñòèòóöèîííîñòü òîãî èëè èíîãî çàêîíà èëè åãî ïîëîæåíèÿ,

ÊîíñòèòóöèîííûéÑóäçàùèùàåòíåòîëüêîïðàâàèçàêîííûå

èíòåðåñûïðåäïðèíèìàòåëåé,îáðàòèâøèõñÿñõîäàòàéñòâîì,

íî è ïðåñåêàåò äàëüíåéøèå íàðóøåíèÿ êîíñòèòóöèîííûõ

ïðàâïðîòèâîðå÷àùèìÊîíñòèòóöèèÐÒçàêîíîìèëèïîëîæå-

íèåìçàêîíàäðóãîãîíîðìàòèâíîãîïðàâîâîãîàêòàèëèðóêî-

âîäÿùèõðàçúÿñíåíèéïëåíóìîâÂåðõîâíîãîñóäàèÂûñøåãî

ýêîíîìè÷åñêîãîñóäàÐÒ.

Ïðèýòîìïðèíÿòûéñóäåáíûéàêò(ïîñòàíîâëåíèå),ñîä-

íîéñòîðîíû,ïðåäñòàâëÿåòñîáîéèíäèâèäóàëüíûåàêòûïðà-

âîïðèìåíèòåëüíîãîîðãàíà,ñäðóãîéñòîðîíû,â åãîñîäåð-

æàíèèìîæíîíàéòèïîëîæåíèÿââèäåâûâîäîâïîäåëó,êîòî-

ðûåõàðàêòåðèçóþòñÿñâîéñòâîìíîðìàòèâíîñòè.Íîðìàòèâ-

íûéõàðàêòåðñâîéñòâåíåíïîñòàíîâëåíèÿìÊîíñòèòóöèîííî-

ãîÑóäàÐÒ,âêîòîðûõïîëîæåíèÿíîðìàòèâíûõàêòîâïðèçíà-

þòñÿ íåêîíñòèòóöèîííûìè.Îñóùåñòâëÿÿ â õîäå ñóäîïðîèç-

âîäñòâàíîðìîêîíòðîëü,ÊîíñòèòóöèîííûéÑóäÐÒíåòîëüêî

âíîñèòêîððåêòèâûâäåéñòâóþùèåçàêîíû,àòàêæåèíûåíîð-

ìàòèâíûåïðàâîâûåàêòû,çàòðàãèâàþùèåïðàâàèçàêîííûå

èíòåðåñûïðåäïðèíèìàòåëåé,íîè óêàçûâàåò çàêîíîäàòåëþ

íàíåîáõîäèìîñòüïðèíÿòèÿíîâîãîçàêîíàñó÷åòîìïðàâîâî-

ãîñìûñëàÊîíñòèòóöèèÐÒ.ÒåìñàìûìïîñòàíîâëåíèÿÊîíñ-

òèòóöèîííîãîÑóäàÐÒîêàçûâàþò ñóùåñòâåííîå âëèÿíèå íà

íàïðàâëåíèåçàêîíîäàòåëüñòâà.

ÕàðàêòåðèçóÿðîëüÊîíñòèòóöèîííîãîÑóäàÐÒâìåõàíèç-

ìå çàùèòû ïðàâ è çàêîííûõ èíòåðåñîâ ïðåäïðèíèìàòåëåé,

íåëüçÿíåïîä÷åðêíóòüîñîáóþçíà÷èìîñòüäåéñòâèÿïðèíöè-

ïàíåçàâèñèìîñòèêîíñòèòóöèîííîãîêîíòðîëÿèñóäîïðîèç-

âîäñòâà.Аèìåííî,îíâçíà÷èòåëüíîéñòåïåíèâëèÿåòíàçà-

ùèòóïðàâàíàñâîáîäóïðåäïðèíèìàòåëüñêîéäåÿòåëüíîñòè,

îñóùåñòâëÿåìóþÊîíñòèòóöèîííûìÑóäîìÐÒïóòåìïðèçíà-
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íèÿ íåêîíñòèòóöèîííûìè çàêîíîâ èëè èíûõ íîðìàòèâíûõ

ïðàâîâûõ àêòîâ, ðàçúÿñíåíèé ïëåíóìîâ Âåðõîâíîãî Ñóäà è

Âûñøåãîýêîíîìè÷åñêîãîñóäàÐÒ,àòàêæåèõïîëîæåíèé.

Ñëåäóåòîòìåòèòü,÷òîÊîíñòèòóöèîííûéÑóäÐÒíåâïðà-

âå ïîäìåíÿòü çàêîíîäàòåëÿ, ê êîìïåòåíöèè êîòîðîãî îòíî-

ñèòñÿïðèíÿòèåçàêîíîâ,àòàêæåâíåñåíèåâíèõèçìåíåíèéè

äîïîëíåíèé. Îäíàêî èñïîëíåíèå òðåáîâàíèÿ åãî ïîñòàíîâ-

ëåíèÿÿâëÿåòñÿîêîí÷àòåëüíûìèîáÿçàòåëüíûì.Íàíàëè÷èå

îáùåîáÿçàòåëüíîãî ïðèçíàêà ïðàâîâûõ ïîçèöèé óêàçûâàþò

ìíîãèåñîâðåìåííûåàâòîðû,êìíåíèþêîòîðûõïðåäñòàâëÿ-

åòñÿâîçìîæíûìïîëíîñòüþïðèñîåäèíèòüñÿ, òåìáîëåå÷òî

äëÿýòîãîèìååòñÿèíàäëåæàùååïðàâîâîåîñíîâàíèåââèäå

ñòàòüè60ÊîíñòèòóöèîííîãîçàêîíàÐÒ "ÎÊîíñòèòóöèîííîì

ÑóäåÐÒ",ãäåãîâîðèòñÿîáîêîí÷àòåëüíîñòèèîáÿçàòåëüíîñ-

òè äëÿ âñåõ îðãàíîâ ãîñóäàðñòâåííîé âëàñòè, ïðåäïðèÿòèé,

ó÷ðåæäåíèé, îðãàíèçàöèé, äîëæíîñòíûõ ëèö, ãðàæäàí è èõ

îáúåäèíåíèéàêòîâÊîíñòèòóöèîííîãîÑóäàÐÒ(ñò.60Çàêîíà).

Íåîáõîäèìîîòìåòèòü,÷òîâïîñòàíîâëåíèÿõÊîíñòèòóöè-

îííîãîÑóäàÐÒñìîìåíòàåãîñîçäàíèÿïîíàñòîÿùååâðåìÿ

çàòðàãèâàëèñüðàçëè÷íûåàñïåêòûïðàâèñâîáîäïðåäïðèíè-

ìàòåëåé:îòîáùèõâîïðîñîâïîíèìàíèÿïðèíöèïàýêîíîìè-

÷åñêîé è ïðåäïðèíèìàòåëüñêîé ñâîáîäû, ðàâåíñòâà  âñåõ

ôîðìñîáñòâåííîñòèäîêîíêðåòíûõàñïåêòîâñóùíîñòèèñî-

äåðæàíèÿ ïðàâ íà ñâîáîäó ýêîíîìè÷åñêîé è ïðåäïðèíèìà-

òåëüñêîéäåÿòåëüíîñòèèâûòåêàþùåãîèçíåãî÷àñòíîãîïðà-

âàíàñâîáîäíîåèñïîëüçîâàíèåñâîèõñïîñîáíîñòåéèèìó-

ùåñòâà äëÿ ïðåäïðèíèìàòåëüñêîé è èíîé íå çàïðåùåííîé

çàêîíîì ýêîíîìè÷åñêîé äåÿòåëüíîñòè (âñåãî øåñòü ïîñòà-

íîâëåíèé).

Ïðèýòîìâíåêîòîðûõñëó÷àÿõÊîíñòèòóöèîííûéÑóäÐÒ

íå ïðèçíàåò íåêîíñòèòóöèîííûìèïîëîæåíèÿ çàêîíà, à óêà-

çûâàåòíàêîíñòèòóöèîííûéñìûñëýòèõïîëîæåíèéèïðèçíà-

åò äàííûå ïîëîæåíèÿ êîíñòèòóöèîííûìè. Òàê, 28 ìàÿ 2015

ãîäàÊîíñòèòóöèîííûéÑóäÐÒðàññìîòðåëõîäàòàéñòâîãåíå-

ðàëüíîãîäèðåêòîðàçàêðûòîãîàêöèîíåðíîãîîáùåñòâà"Âà-

âèëîí-Ìîáàéë""Îáîïðåäåëåíèèñîîòâåòñòâèÿïóíêòà7Ïî-

ëîæåíèÿïîêàëüêóëèðîâàíèþñåáåñòîèìîñòèïðîäóêöèè(ðà-

áîò, óñëóã) íà ïðåäïðèÿòèÿõ è â îðãàíèçàöèÿõ Ðåñïóáëèêè

Òàäæèêèñòàí, óòâåðæäåííîãî ïîñòàíîâëåíèåì Ïðàâèòåëü-
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ñòâàÐÒîò12ìàÿ1999ãîäà¹210,ñòàòüÿì12,32è45Êîíñ-

òèòóöèèÐÒ"èîòìåòèë, ÷òîîáåñïå÷åíèåîñóùåñòâëåíèÿ ãà-

ðàíòèè íà ñâîáîäó ýêîíîìè÷åñêîé è ïðåäïðèíèìàòåëüñêîé

äåÿòåëüíîñòè, ðàâíîïðàâèå è ïðàâîâóþ çàùèòó âñåõ ôîðì

ñîáñòâåííîñòè,âòîì÷èñëå÷àñòíîé,àòàêæåîáåñïå÷åíèåèñ-

ïîëíåíèÿîáÿçàòåëüñòâàïîóïëàòåíàëîãîâèñáîðîâ,îïðåäå-

ëåííûõ çàêîíàìè, ïðåäóñìîòðåííûõ â ñòàòüÿõ 12, 32 è 45

ÊîíñòèòóöèèÐÒèäðóãèõíîðìàòèâíûõïðàâîâûõàêòàõ,ñ÷èòà-

åòñÿ îäíîé èç âàæíåéøèõ çàäà÷ ñîöèàëüíîãî ãîñóäàðñòâà.

Óïëàòàíàëîãà âáþäæåòíàïðàâëåíàíàñîäåéñòâèåïîëèòè-

÷åñêèì, ýêîíîìè÷åñêèì è ñîöèàëüíî-êóëüòóðíûì âîïðîñàì

ãîñóäàðñòâà,ðàçâèòèåðàçëè÷íûõñôåðíàðîäíîãîõîçÿéñòâà

èïîâûøåíèåóðîâíÿáëàãîñîñòîÿíèÿãðàæäàíñòðàíû,èñïîë-

íåíèå÷åãî,îáåñïå÷èâàÿñüðàçëè÷íûìèïðàâîâûìèñïîñîáà-

ìè, íàøëî ñâî¸ âñåñòîðîííåå ðåãóëèðîâàíèå â Íàëîãîâîì

êîäåêñå ÐÒ, çàêîíàõ è äðóãèõ íîðìàòèâíûõ ïðàâîâûõ àêòàõ

íàëîãîâîéñôåðû.

Ïîëîæåíèåïîêàëüêóëèðîâàíèþñåáåñòîèìîñòèïðîäóê-

öèè(ðàáîò,óñëóã)íàïðåäïðèÿòèÿõèâîðãàíèçàöèÿõÐåñïóá-

ëèêèÒàäæèêèñòàíêàêíîðìàòèâíûéïðàâîâîéàêòîòíîñèòñÿê

ñèñòåìåïðàâîâûõàêòîâíàëîãîâîéñôåðûèíåÿâëÿåòñÿàê-

òîì,óñòàíàâëèâàþùèìíàëîãèèëèíàëîãîâîåîáÿçàòåëüñòâî,

à ÿâëÿåòñÿ àêòîì, îïðåäåëÿþùèì ðåàëüíóþ îáîñíîâàííóþ

ñåáåñòîèìîñòüïðîäóêöèè(ðàáîò,óñëóã),èñïðàâîâîéòî÷êè

çðåíèÿíåìîæåòðàçúÿñíÿòüñÿèíûìîáðàçîì.

Èñõîäÿèçýòîãî,ÏîñòàíîâëåíèåìÊîíñòèòóöèîííîãîÑó-

äàÐÒïóíêò7Ïîëîæåíèÿïîêàëüêóëèðîâàíèþñåáåñòîèìîñòè

ïðîäóêöèè (ðàáîò,óñëóã)íàïðåäïðèÿòèÿõèâîðãàíèçàöèÿõ

Ðåñïóáëèêè Òàäæèêèñòàí, óòâåðæäåííîãî Ïîñòàíîâëåíèåì

ÏðàâèòåëüñòâàÐÒîò12ìàÿ1999ãîäà¹210,ïðèçíàíñîîò-

âåòñòâóþùèìñòàòüÿì12,32è45ÊîíñòèòóöèèÐÒ.

Ñëåäóåòçàìåòèòü,÷òîâíåêîòîðûõñëó÷àÿõÊîíñòèòóöèîí-

íûéÑóäÐÒìîæåòíåñîãëàñèòüñÿñõîäàòàéñòâîìçàÿâèòåëåé

î ïðèçíàíèè íåçàêîííûìè ïîëîæåíèé çàêîíà, êîòîðûå, ïî

ìíåíèþçàÿâèòåëÿ,íàðóøàþòèõïðàâàèçàêîííûåèíòåðåñû.

Òàê,âñâîåìÏîñòàíîâëåíèèîò10íîÿáðÿ2011ãîäà"Îá

îïðåäåëåíèè ñîîòâåòñòâèÿ ñ ïóíêòîì ïåðâûì ÷àñòè âòîðîé

ñòàòüè øåñòîé Çàêîíà ÐÒ "Î ãîñóäàðñòâåííîé ïîøëèíå" â

ñâÿçèñõîäàòàéñòâîìГåíåðàëüíîãîäèðåêòîðàÇАÎ"Ôîðòó-
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íà"èäðóãèõïîëíîìî÷íûõïðåäñòàâèòåëåéäàííîãîîáùåñò-

âà"ÊîíñòèòóöèîííûéÑóäÐÒóêàçàë,÷òîÒàäæèêèñòàí,ÿâëÿ-

ÿñü ñîöèàëüíûì ãîñóäàðñòâîì, ñîçäàåò óñëîâèÿ, îáåñïå÷è-

âàþùèåäîñòîéíóþæèçíüèñâîáîäíîåðàçâèòèåêàæäîãî÷å-

ëîâåêà,êàæäûéîáÿçàíñîáëþäàòüåãîÊîíñòèòóöèþèçàêîíû,

óâàæàòüïðàâà,ñâîáîäû,÷åñòüèäîñòîèíñòâîäðóãèõëþäåé,è

÷òîóïëàòàíàëîãîâèñáîðîâ,îïðåäåëåííûõçàêîíîì,ÿâëÿåò-

ñÿîáÿçàííîñòüþêàæäîãî.Òàêèìîáðàçîì,Êîíñòèòóöèîííûé

Ñóäïðèçíà̧ òïóíêò1÷àñòè2ñòàòüè6ÇàêîíàÐÒ"Îãîñóäàð-

ñòâåííîé ïîøëèíå" ñîîòâåòñòâóþùèì ÷àñòè 1 ñòàòüè 17 è

÷àñòè1ñòàòüè19ÊîíñòèòóöèèÐÒ,ïîñêîëüêóîòñóòñòâèåôè-

íàíñîâîéèìàòåðèàëüíîéâîçìîæíîñòèíåÿâëÿåòñÿîñíîâà-

íèåìäëÿíåèñïîëíåíèÿïðîöåäóðûèïðîöåññóàëüíûõòðåáî-

âàíèé, óñòàíîâëåííûõ çàêîíîäàòåëüñòâîì, è ôèçè÷åñêèå è

þðèäè÷åñêèåëèöàïîýòèìîñíîâàíèÿìíåâïðàâåïðèçíàòü

òîòèëèèíîéçàêîííåñîîòâåòñòâóþùèìÊîíñòèòóöèè.

Òàêèìîáðàçîì,î÷åâèäíàâàæíàÿðîëüÊîíñòèòóöèîííî-

ãîÑóäàÐÒâçàùèòåïðàâèçàêîííûõèíòåðåñîâïðåäïðèíè-

ìàòåëåé,êîòîðàÿçàêëþ÷àåòñÿâîáåñïå÷åíèèðàâíîãîäîñòó-

ïà âñåõ ê ðåàëèçàöèè ïðàâà íà ñâîáîäó ýêîíîìè÷åñêîé  è

ïðåäïðèíèìàòåëüñêîéäåÿòåëüíîñòè,ñîðàçìåðíîãîîãðàíè-

÷åíèÿâïðåäîñòàâëåíèèîïðåäåëåííîãîïðåèìóùåñòâàýêî-

íîìè÷åñêèñëàáûìñóáúåêòàìõîçÿéñòâåííîéäåÿòåëüíîñòèè

íåïîñðåäñòâåííîãî äåéñòâèÿ ãàðàíòèé ñóäåáíîé çàùèòû

äàííûõïðàâ.
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Þ. Ðàõ ìîí 

Ãåíåðàëüíûéïðîêóðîð
ÐåñïóáëèêèÒàäæèêèñòàí,

ãåíåðàë-ëåéòåíàíòþñòèöèè

Ðîëüîðãàíîâïðîêóðàòóðû

âçàùèòåêîíñòèòóöèîííûõïðàâãðàæäàí

âÐåñïóáëèêåÒàäæèêèñòàí

Ðàçðåøèòå ïîáëàãîäàðèòü îðãàíèçàòîðîâ íàñòîÿùåé

ÊîíôåðåíöèèñòîëüâûñîêîãîóðîâíÿèïîçäðàâèòüâñåõÂàññ

þáèëååì 20-ëåòèåì îáðàçîâàíèÿ Êîíñòèòóöèîííîãî Ñóäà

ÐåñïóáëèêèÒàäæèêèñòàí.

Âñâîåìäîêëàäåõî÷óîñòàíîâèòüñÿíàíåêîòîðûõìîìåí-

òàõñîñòîÿíèÿïðîêóðîðñêîéäåÿòåëüíîñòèïîçàùèòåêîíñòè-

òóöèîííûõïðàâãðàæäàíâÐåñïóáëèêåÒàäæèêèñòàí.

Â ðåàëèçàöèè êîíñòèòóöèîííûõ íîðì, ïðåæäå âñåãî â

îáåñïå÷åíèèïðàâèñâîáîä ãðàæäàí, êîòîðûåÿâëÿþòñÿîñ-

íîâíûìè öåííîñòÿìè äåìîêðàòè÷åñêîãî ñòðîÿ, ñóäåáíàÿ

âëàñòü, â òîì ÷èñëå Êîíñòèòóöèîííûé Ñóä, èãðàþò âàæíóþ

ðîëü.

ÏðåäîñòàâëåííûåÊîíñòèòóöèåéÊîíñòèòóöèîííîìóÑóäó

ïîëíîìî÷èÿ,ïîçâîëÿþùèåîáåñïå÷èâàòüâåðõîâåíñòâîïðà-

âàèêîíñòèòóöèîííóþçàêîííîñòüâñòðàíå,ÿâëÿþòñÿÿðêèì

äîêàçàòåëüñòâîìïðåäàííîñòèíàøåãîãîñóäàðñòâàèäåàëàì

äåìîêðàòè÷åñêîãîîáùåñòâà.

ÄåÿòåëüíîñòüÊîíñòèòóöèîííîãîÑóäà,îêàçûâàÿñåðüåç-

íîåâîçäåéñòâèåíàôóíêöèîíèðîâàíèåèðàçâèòèåïðàâîâîé

ñèñòåìû, ïîçâîëÿåò îïåðàòèâíî èçìåíÿòü ñóùåñòâóþùåå

ïðàâîâîåðåãóëèðîâàíèåïóòåìëèøåíèÿþðèäè÷åñêîéñèëû

èëè êîððåêòèðîâàíèÿ ïîëîæåíèé íîðìàòèâíî-ïðàâîâûõ àê-

òîâ,íåñîîòâåòñòâóþùèõÎñíîâíîìóÇàêîíóñòðàíû.
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Îñóùåñòâëåíèþ óêàçàííûõ ôóíêöèé Êîíñòèòóöèîííîãî

Ñóäà ñîäåéñòâóþò òàêæå îðãàíû ïðîêóðàòóðû, êîòîðûå, â

ñâîþî÷åðåäü,ïðèçâàíûîáåñïå÷èâàòüêîíñòèòóöèîííóþçà-

êîííîñòüâïðåäåëàõñâîåéêîìïåòåíöèè.

Â ñîîòâåòñòâèè ñî ñòàòüåé 93 Êîíñòèòóöèè Ðåñïóáëèêè

Òàäæèêèñòàííàäçîðçàòî÷íûìèåäèíîîáðàçíûìèñïîëíåíè-

åìçàêîíîâíàòåððèòîðèèÒàäæèêèñòàíàîñóùåñòâëÿþòГåíå-

ðàëüíûéïðîêóðîðèïîä÷èíåííûååìóïðîêóðîðûâïðåäåëàõ

ñâîèõïîëíîìî÷èé.

Íàñòîÿùåé êîíñòèòóöèîííîé íîðìîé óñòàíàâëèâàåòñÿ,

÷òî ïðîêóðîðñêèé íàäçîð ÿâëÿåòñÿ ãëàâíûì íàïðàâëåíèåì

äåÿòåëüíîñòèâñåõîðãàíîâïðîêóðàòóðû(âîåííàÿïðîêóðàòó-

ðà,òðàíñïîðòíàÿïðîêóðàòóðà,ïðîêóðàòóðàïîíàäçîðóçàèñ-

ïîëíåíèåìçàêîíîââìåñòàõëèøåíèÿñâîáîäûèèñïîëíåíèÿ

íàêàçàíèé)  è ïðåäñòàâëÿåò ñîáîé äåéñòâèÿ ïðîêóðîðîâ ïî

íàäçîðóçàçàêîííîñòüþðåøåíèéîðãàíîââëàñòèèóïðàâëå-

íèÿ,õîçÿéñòâóþùèõñóáúåêòîâèîáúåäèíåíèé,ñóäåáíûõàê-

òîâèàêòîâäðóãèõïðàâîîõðàíèòåëüíûõîðãàíîâ,çàòðàãèâàþ-

ùèõïðàâàè çàêîííûåèíòåðåñû ãðàæäàí,îáùåñòâàè ãîñó-

äàðñòâà,àòàêæåíàïðàâëåííûåíàóñòðàíåíèåíàðóøåíèéçà-

êîíîâèñïîñîáñòâîâàâøèõèìîáñòîÿòåëüñòâ,íàâîññòàíîâ-

ëåíèå íàðóøåííûõ ïðàâ è ïðèâëå÷åíèå âèíîâíûõ ê îòâåò-

ñòâåííîñòè.

Ñòàòóñèïîëíîìî÷èÿîðãàíîâïðîêóðàòóðûâÒàäæèêèñòà-

íå îïðåäåëåíû ñ ó÷åòîì îñîáåííîñòåé ïðàâîâîé ñèñòåìû

ñòðàíû, íàöèîíàëüíûõ  ïðàâîâûõ òðàäèöèé, à òàêæåðåàëèé

ñîâðåìåííîãîýòàïàðàçâèòèÿòàäæèêñêîãîãîñóäàðñòâà.

Òàêèì îáðàçîì, çàêîí îïðåäåëÿåò ìåñòî ïðîêóðàòóðû

êàê ñèñòåìó îðãàíîâ, îñóùåñòâëÿþùèõ íàäçîð çà ñîáëþäå-

íèåìÊîíñòèòóöèèÐåñïóáëèêè Òàäæèêèñòàí, ÷òî òàêæåðàñ-

ïðîñòðàíÿåòñÿ íà ñôåðó íàäçîðà çà ñîáëþäåíèåì ïðàâ è

ñâîáîä÷åëîâåêàèãðàæäàíèíà.

ÂðåçóëüòàòåñïåöèôèêàðàáîòûïðîêóðàòóðûÐåñïóáëè-

êèÒàäæèêèñòàíâíåñèñòåìûóãîëîâíîãîïðàâîñóäèÿòàêîâà,

÷òîíàíååâîçëîæåíûîñîáûåíàäçîðíûåïîëíîìî÷èÿ,ïðèç-

âàííûåîáåñïå÷èòüîõðàíóèçàùèòóêîíñòèòóöèîííûõïðàâè

ñâîáîä÷åëîâåêàèãðàæäàíèíà.

Ñîáëþäåíèåïðàâèñâîáîä÷åëîâåêàèãðàæäàíèíàíàõî-

äèòñÿâöåíòðåâíèìàíèÿïðîêóðîðîâòàêæåâõîäåðåàëèçàöèè
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òàêèõôóíêöèéïðîêóðàòóðû, êàê óãîëîâíîåïðåñëåäîâàíèåâ

ñîîòâåòñòâèè ñ ïîëíîìî÷èÿìè, óñòàíîâëåííûìè óãîëîâíî-

ïðîöåññóàëüíûì çàêîíîäàòåëüñòâîì, êîîðäèíàöèÿ äåÿòåëü-

íîñòè ïðàâîîõðàíèòåëüíûõ îðãàíîâ ïî áîðüáå ñ ïðåñòóï-

íîñòüþ,ó÷àñòèåâðàññìîòðåíèèóãîëîâíûõäåëñóäàìè.

Ïðîêóðàòóðàåæåãîäíîçàùèùàåòèíòåðåñûäåñÿòêîâòû-

ñÿ÷ãðàæäàí,â÷àñòíîñòè,âñôåðåãðàæäàíñêîãî,òðóäîâîãî,

ñåìåéíîãî,æèëèùíîãîèäðóãîãîçàêîíîäàòåëüñòâà.

Îðãàíû ïðîêóðàòóðû èãðàþò âàæíóþ ðîëü â î÷èùåíèè

ïðàâîâîãî ïîëÿ îò íåêîíñòèòóöèîííûõ è íåçàêîííûõ ïðàâî-

âûõàêòîâ,çàùèòåïîëèòè÷åñêèõ,ýêîíîìè÷åñêèõ,ñîöèàëüíûõ

èêóëüòóðíûõïðàâèñâîáîäãðàæäàí.

Êïðèìåðó,òîëüêîçà2014ãîäèïåðâîåïîëóãîäèå2015

ãîäàîðãàíàìèïðîêóðàòóðûáûëîïðîèçâåäåíîáîëåå7òûñÿ÷

ïðîâåðîêñîáëþäåíèÿçàêîíîäàòåëüñòâà,ïîðåçóëüòàòàìêî-

òîðûõïðèíÿòî32òûñÿ÷èàêòîâïðîêóðîðñêîãîðåàãèðîâàíèÿ,

âòîì÷èñëåíàáîëåå800ðåøåíèéìåñòíûõîðãàíîâãîñóäàð-

ñòâåííîé âëàñòè, 37 òûñÿ÷ ëèö ïðèâëå÷åíû ê äèñöèïëèíàð-

íîé, ìàòåðèàëüíîé è àäìèíèñòðàòèâíîé îòâåòñòâåííîñòè,

âîçáóæäåíî 3500 óãîëîâíûõ äåë. Â ïîëüçó ãðàæäàí è ãîñó-

äàðñòâàâîçìåùåíóùåðáíàñóììóñâûøå537ìëí.ñîìîíè.

Îäíèìèç ïðèîðèòåòíûõ íàïðàâëåíèé äåÿòåëüíîñòè îð-

ãàíîâïðîêóðàòóðûÿâëÿåòñÿïðȩ̀ ìãðàæäàíèðàññìîòðåíèå

îáðàùåíèé(æàëîáèçàÿâëåíèé)ãðàæäàí.

Çà óêàçàííûé ïåðèîä ðóêîâîäñòâî ïðîêóðàòóðû áûëî

ïðèíÿòî37158÷åëîâåêèïðèíÿòîêïðîèçâîäñòâó42000îá-

ðàùåíèéãðàæäàíîíàðóøåííûõïðàâàõ,èçêîòîðûõîðãàíàìè

ïðîêóðàòóðûíåïîñðåäñòâåííîðàññìîòðåíû19057îáðàùå-

íèéè3167òðåáîâàíèé ãðàæäàíáûëèóäîâëåòâîðåíûïóòåì

ïðèíÿòèÿàêòîâïðîêóðîðñêîãîðåàãèðîâàíèÿ.

Ðàññìàòðèâàÿïðîáëåìûçàùèòû êîíñòèòóöèîííûõïðàâ

è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà â Òàäæèêèñòàíå, õîòåëîñü

áûîáðàòèòüîñîáîåâíèìàíèåíàâñåâîçðàñòàþùóþíåîáõî-

äèìîñòüçàùèòûïðàâñîöèàëüíîóÿçâèìûõãðóïïíàñåëåíèÿ.

Ýòîñòàðèêè,èíâàëèäû,äåòè,ìàëîèìóùèåèíåòðóäîñïîñîá-

íûåãðàæäàíå.Îíèçà÷àñòóþäàæåíåçíàþò,÷òîèìäåëàòüâ

ñèòóàöèÿõ,êîãäàïîïèðàþòñÿèõïðàâà.Èïðîêóðàòóðàâýòîì

ñëó÷àåñòàíîâèòñÿäëÿíèõ÷óòüëèíååäèíñòâåííûìøàíñîì

íàâîññòàíîâëåíèåñïðàâåäëèâîñòè.
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Ïðîêóðàòóðà,çàùèùàÿèíòåðåñûòûñÿ÷ãðàæäàí,â÷àñò-

íîñòè,âñôåðåãðàæäàíñêîãî,òðóäîâîãî,ñåìåéíîãî,æèëèù-

íîãîèäðóãèõçàêîíîäàòåëüñòâ,íàïðàâëÿåòìíîãî÷èñëåííûå

èñêèâñóäåáíûåîðãàíû.

Òàê,òîëüêîçàïåðâîåïîëóãîäèå2015ãîäàâçàùèòóèíòå-

ðåñîâãðàæäàíïðîêóðîðàìèïðåäúÿâëåíîáîëåå300èñêîâûõ

çàÿâëåíèé ïî óãîëîâíûì äåëàì íà îáùóþ ñóììó ñâûøå 16

ìëí.ñîìîíè,êîòîðûåïîëíîñòüþóäîâëåòâîðåíû.

Ó÷èòûâàÿîïûòðåñïóáëèêè,êà÷åñòâîïðîâåäåíèÿóãîëîâ-

íîãî ïðîöåññà, ñèñòåìó è ñòðóêòóðó îðãàíîâ ïðåäâàðèòåëü-

íîãîðàññëåäîâàíèÿ,óðîâåíüïðîôåññèîíàëüíîéïîäãîòîâêè

ñîòðóäíèêîâ ïðàâîîõðàíèòåëüíûõ îðãàíîâ è ïðàâîâîé ãðà-

ìîòíîñòè íàñåëåíèÿ, ìîæíî ãîâîðèòü î òîì, ÷òî íàäçîðíàÿ

äåÿòåëüíîñòüïðîêóðîðàíàýòîìó÷àñòêåâíàñòîÿùååâðåìÿ

äîñòàòî÷íîçíà÷èìàèâîñòðåáîâàíà.

Ïðîêóðàòóðà  Òàäæèêèñòàíà  ïðîäîëæàåò ðàçâèâàòüñÿ è

ñîâåðøåíñòâîâàòüñÿ, ðåàëèçóÿ íàêîïëåííûé ïîòåíöèàë,

ïðåæäå âñåãî â ïðàâîçàùèòíîì ðóñëå íà îñíîâå ïîëèòèêè

ïðîçðà÷íîñòèèîòêðûòîñòèñâîåéäåÿòåëüíîñòè.

Âðàìêàõïðîâîäèìîéñóäåáíî-ïðàâîâîéðåôîðìûíåîá-

õîäèìîðåàëèçîâûâàòüïðîöåññîïòèìèçàöèèèâûáîðàíàè-

áîëåå ýôôåêòèâíûõôîðì è ñðåäñòâ îñóùåñòâëåíèÿ ïðîêó-

ðîðñêîãî íàäçîðà ñ öåëüþ ñîçäàíèÿ òâåðäûõ ãàðàíòèé äëÿ

ýôôåêòèâíîéçàùèòûêîíñòèòóöèîííûõïðàâèñâîáîä÷åëî-

âåêàèãðàæäàíèíà,îáåñïå÷åíèåçàêîííîñòèèïðàâîïîðÿäêà.

Çàêàí÷èâàÿñâîåâûñòóïëåíèå,ïîçâîëüòååùåðàçïîçä-

ðàâèòü Âàñ ñ þáèëååì - 20-ëåòèåì Êîíñòèòóöèîííîãî Ñóäà

ÐåñïóáëèêèÒàäæèêèñòàí,ïîæåëàòüÂàìóñïåõîââðàáîòåâî

áëàãîïðîöâåòàíèÿíàøåéñòðàíû,óòâåðæäåíèÿçàêîííîñòèè

ïðàâîïîðÿäêà.
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È. Ðî ãîâ 

ÏðåäñåäàòåëüÊîíñòèòóöèîííîãîÑîâåòà
ÐåñïóáëèêèÊàçàõñòàí

Êîíñòèòóöèîííûéêîíòðîëüêàêèíñòðóìåíò

îáåñïå÷åíèÿâåðõîâåíñòâàÊîíñòèòóöèè

âÐåñïóáëèêåÊàçàõñòàí

ÏîçâîëüòåîòèìåíèÊîíñòèòóöèîííîãîÑîâåòàÐåñïóáëè-

êèÊàçàõñòàíïðèâåòñòâîâàòüó÷àñòíèêîâíàñòîÿùåãîôîðóìà,

ïîçäðàâèòü êîëëåêòèâ Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè

Òàäæèêèñòàíñåãî20-ëåòíèìþáèëååìèïîæåëàòüäàëüíåé-

øèõ óñïåõîâ â óêðåïëåíèè ðåæèìà êîíñòèòóöèîííîé çàêîí-

íîñòè.

Â äåìîêðàòè÷åñêîì è ïðàâîâîì ãîñóäàðñòâå äåÿòåëü-

íîñòü îðãàíîâ êîíñòèòóöèîííîãî êîíòðîëÿ èãðàåò âàæíóþ

ðîëüâîáåñïå÷åíèèôóíêöèîíèðîâàíèÿèðàçâèòèÿñòðàíûâ

ñîîòâåòñòâèè ñ äóõîì è áóêâîé Êîíñòèòóöèè. Âåäü ðåøåíèÿ

äàííûõãîñóäàðñòâåííûõîðãàíîâ,ñòîÿùèõíàñòðàæåÊîíñòè-

òóöèèèïîääåðæèâàþùèõååâåðõîâåíñòâîíàâñåéòåððèòî-

ðèè ãîñóäàðñòâà, âûñòóïàþò ëîãè÷åñêèì ïðîäîëæåíèåì ñà-

ìîãîÎñíîâíîãîÇàêîíà.

ÂÊàçàõñòàíåèñòîðèÿñîçäàíèÿîðãàíàêîíñòèòóöèîííîãî

êîíòðîëÿíà÷àëàñüâêîíöå80-õãîäîâïðîøëîãîâåêà.Â1989

ãîäóáûëàîñóùåñòâëåíàïåðâàÿïîïûòêàñîçäàíèÿèíñòèòóòà

êîíñòèòóöèîííîãîíàäçîðà.Òîãäàáûëèâíåñåíûèçìåíåíèÿè

äîïîëíåíèÿâÊîíñòèòóöèþÊàçàõñêîéÑÑÐ1978ãîäà,êîòîðûå

ïðåäóñìàòðèâàëè îáðàçîâàíèå Êîìèòåòà êîíñòèòóöèîííîãî

íàäçîðà.Îäíàêîðåàëüíîñîçäàíîíòàêèíåáûë.Îðãàíêîíñ-

òèòóöèîííîãîêîíòðîëÿïîÿâèëñÿëèøüïîñëåîáðåòåíèÿãîñó-

äàðñòâîìñóâåðåíèòåòà.

Êîíñòèòóöèîííûì çàêîíîì Ðåñïóáëèêè Êàçàõñòàí îò 16

äåêàáðÿ1991 ãîäà "Î ГîñóäàðñòâåííîéíåçàâèñèìîñòèÐåñ-
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ïóáëèêèÊàçàõñòàí"âûñøèìîðãàíîìñóäåáíîéçàùèòûÊîíñ-

òèòóöèè óñòàíàâëèâàëñÿ Êîíñòèòóöèîííûé Ñóä Ðåñïóáëèêè

Êàçàõñòàí.ÄåéñòâîâàòüÊîíñòèòóöèîííûéÑóä íà÷àë â 1992

ãîäó,êîãäàáûëèïðèíÿòûÇàêîíû"ÎÊîíñòèòóöèîííîìÑóäå

ÐåñïóáëèêèÊàçàõñòàí"è"Îêîíñòèòóöèîííîìñóäîïðîèçâîä-

ñòâå",èèçáðàíûïðåäñåäàòåëüèäåñÿòüñóäåéÊîíñòèòóöèîí-

íîãîÑóäà.

ÂñîîòâåòñòâèèñäåéñòâóþùåéÊîíñòèòóöèåéÐåñïóáëè-

êè,20-ëåòíèéþáèëåéêîòîðîéìûîòìåòèëèíåäàâíî,âÊàçàõ-

ñòàíå ñ 1996 ãîäà êîíñòèòóöèîííûé êîíòðîëü âîçëîæåí íà

êâàçèñóäåáíûé îðãàí - Êîíñòèòóöèîííûé Ñîâåò. Çàíèìàÿ

îñîáîåïîëîæåíèåâãîñóäàðñòâåííîììåõàíèçìå,Êîíñòèòó-

öèîííûéÑîâåòÐåñïóáëèêèÊàçàõñòàíñëåäèòçàñîîòâåòñòâè-

åì äåéñòâóþùåãî ïðàâà Îñíîâíîìó Çàêîíó ñòðàíû ïóòåì

îñóùåñòâëåíèÿïðåäâàðèòåëüíîãîèïîñëåäóþùåãîêîíñòèòó-

öèîííîãî êîíòðîëÿ. Ïðèíèìàåìûå èì íîðìàòèâíûå ïîñòà-

íîâëåíèÿ ïðèçâàíû ñëóæèòü ïðàâèëüíîé èíòåðïðåòàöèè

ïðèíöèïîâèíîðìÊîíñòèòóöèèðàçëè÷íûìèñóáúåêòàìèîá-

ùåñòâåííûõîòíîøåíèé,÷òîÿâëÿåòñÿãàðàíòèåéóñòîé÷èâîãî

è ñòàáèëüíîãî ðàçâèòèÿ ãîñóäàðñòâà. Ïðàâîâûå ïîçèöèè

Êîíñòèòóöèîííîãî Ñîâåòà èãðàþò ãëàâåíñòâóþùóþ ðîëü íå

òîëüêîââîññòàíîâëåíèèêîíñòèòóöèîííîñòèâñîîòâåòñòâóþ-

ùèõ ïðàâîîòíîøåíèÿõ, íî è âûñòóïàþò îðèåíòèðóþùèìè

ôàêòîðàìèâðàçâèòèèòåêóùåãîçàêîíîäàòåëüñòâàèôîðìè-

ðîâàíèèïðàâîïðèìåíèòåëüíîéïðàêòèêè.

Â ñîîòâåòñòâèè ñî ñòàòüåé 1 Êîíñòèòóöèîííîãî çàêîíà

"Î Êîíñòèòóöèîííîì Ñîâåòå Ðåñïóáëèêè Êàçàõñòàí" Êîíñ-

òèòóöèîííûéÑîâåò êàê ãîñóäàðñòâåííûé îðãàí, îáåñïå÷è-

âàþùèé âåðõîâåíñòâî Êîíñòèòóöèè Ðåñïóáëèêè Êàçàõñòàí

íàâñåéòåððèòîðèèðåñïóáëèêè,ïðèîñóùåñòâëåíèèñâîèõ

ïîëíîìî÷èé ñàìîñòîÿòåëåí è íåçàâèñèì îò ãîñóäàðñòâåí-

íûõ îðãàíîâ, îðãàíèçàöèé, äîëæíîñòíûõ ëèö è ãðàæäàí,

ïîä÷èíÿåòñÿòîëüêîÊîíñòèòóöèèÐåñïóáëèêèèíåìîæåòèñ-

õîäèòüèçïîëèòè÷åñêèõèèíûõìîòèâîâ,îñóùåñòâëÿåòñâîè

ïîëíîìî÷èÿ, ðóêîâîäñòâóÿñü Êîíñòèòóöèåé Ðåñïóáëèêè è

êîíñòèòóöèîííûìçàêîíîì,âîçäåðæèâàÿñüîòóñòàíîâëåíèÿ

è èññëåäîâàíèÿ èíûõ âîïðîñîâ âî âñåõ ñëó÷àÿõ, êîãäà ýòî

âõîäèò â êîìïåòåíöèþ ñóäîâ èëè äðóãèõ ãîñóäàðñòâåííûõ

îðãàíîâ.
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Çàïåðèîäñôåâðàëÿ1996ãîäàâÊîíñòèòóöèîííûéÑîâåò

ïîñòóïèëîáîëåå190îáðàùåíèé:îòГëàâûãîñóäàðñòâà-21

îáðàùåíèå,îòïðåäñåäàòåëåéÏàëàòÏàðëàìåíòàèåãîäåïó-

òàòîâ - 77, Ïðåìüåð-ìèíèñòðà - 27, ñóäîâ - 66 îáðàùåíèé.

ÊîíñòèòóöèîííûìÑîâåòîìïðèíÿòîáîëåå140íîðìàòèâíûõ

ïîñòàíîâëåíèé.

ÈçâñåõïîñòóïèâøèõâÊîíñòèòóöèîííûéÑîâåòîáðàùå-

íèéïðåäìåòîì27èçíèõÿâèëàñüïðîâåðêàíàñîîòâåòñòâèå

ÊîíñòèòóöèèïðèíÿòûõÏàðëàìåíòîìèïðåäñòàâëåííûõГëà-

âåãîñóäàðñòâàíàïîäïèñüçàêîíîâ.Ïî15îáðàùåíèÿìáûëè

ïðèçíàíûíåñîîòâåòñòâóþùèìèÊîíñòèòóöèèâîáùåéñëîæ-

íîñòè17çàêîíîâ.Ðÿäçàêîíîâ,ïðèíÿòèåêîòîðûõèìåëîâû-

ñîêèé îáùåñòâåííûé ðåçîíàíñ, ïðèçíàí ñîîòâåòñòâóþùèì

Êîíñòèòóöèè.

Îäíèìèçâàæíûõñðåäñòâîáåñïå÷åíèÿâåðõîâåíñòâàÎñ-

íîâíîãî Çàêîíà ÿâëÿåòñÿ îôèöèàëüíîå òîëêîâàíèå íîðì

Êîíñòèòóöèè.ÇàãîäûäåÿòåëüíîñòèÊîíñòèòóöèîííûìÑîâå-

òîì ðàññìîòðåíî áîëåå 100 òàêèõ îáðàùåíèé, ïî êîòîðûì

ïðèíÿòîáîëåå80íîðìàòèâíûõïîñòàíîâëåíèé.Äàíûðàçúÿñ-

íåíèÿ,óñòàíàâëèâàþùèåëåãèòèìíûåïîäõîäûêïîíèìàíèþ

îñíîâíûõêîíñòèòóöèîííûõèíñòèòóòîâèïåðñïåêòèâèõðàç-

âèòèÿ,îïðåäåëÿþùèåïðèíöèïûâçàèìîîòíîøåíèéãîñóäàð-

ñòâà, îáùåñòâåííûõ îáúåäèíåíèé è ãðàæäàí, óêðåïëÿþùèå

ìåõàíèçìûîáåñïå÷åíèÿïðàâ÷åëîâåêà,àòàêæåðÿäàäðóãèõ

âîïðîñîâ, êàñàþùèõñÿ äàëüíåéøåãî êîíñòèòóöèîííîãî ðàç-

âèòèÿñòðàíû.

Â óêðåïëåíèè êîíñòèòóöèîííîé çàêîííîñòè ñóùåñòâåí-

íûì ÿâëÿåòñÿ ðàññìîòðåíèå Êîíñòèòóöèîííûì Ñîâåòîì

ïðåäñòàâëåíèéñóäîâðåñïóáëèêè.Îíèïîçâîëÿþòóñòðàíÿòü

íåäîñòàòêè çàêîíîäàòåëüíûõ àêòîâ â ïðàâîïðèìåíèòåëüíîé

ïðàêòèêå.

Çà ïðîøåäøèå ãîäû íà ñîâìåñòíûõ çàñåäàíèÿõ Ïàëàò

Ïàðëàìåíòàîãëàøåíî19ïîñëàíèéÊîíñòèòóöèîííîãîÑîâå-

òàîñîñòîÿíèèêîíñòèòóöèîííîéçàêîííîñòèâÐåñïóáëèêå.Â

íèõïîäíèìàëèñüâîïðîñûîçàùèòåïðàâ÷åëîâåêà,ñîâåðøåí-

ñòâîâàíèè çàêîíîòâîð÷åñêîé äåÿòåëüíîñòè, ïðèâåäåíèè çà-

êîíîäàòåëüñòâà â ñîîòâåòñòâèå ñ Êîíñòèòóöèåé, ñóäåáíîé

ñèñòåìå,ïðîâîäèìîéàäìèíèñòðàòèâíîéðåôîðìåèäðóãèõ

ñôåðàõêîíñòèòóöèîííîãîðåãóëèðîâàíèÿ.
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Äîëæíîåîòíîøåíèå êðåøåíèÿìÊîíñòèòóöèîííîãîÑî-

âåòàíàõîäèòñÿïîäêîíòðîëåìÑîâåòàïîïðàâîâîéïîëèòèêå

ïðèÏðåçèäåíòåÐåñïóáëèêè.Áëàãîäàðÿèíèöèèðîâàííûìâ

2008ãîäóГëàâîéãîñóäàðñòâàïîïðàâêàìâêîíñòèòóöèîííûé

Çàêîí "Î Êîíñòèòóöèîííîì Ñîâåòå Ðåñïóáëèêè Êàçàõñòàí"

ðåêîìåíäàöèèèïðåäëîæåíèÿïîñîâåðøåíñòâîâàíèþçàêî-

íîäàòåëüñòâà,ñîäåðæàùèåñÿâðåøåíèÿõÊîíñòèòóöèîííîãî

Ñîâåòà, ïîäëåæàò îáÿçàòåëüíîìó ðàññìîòðåíèþ óïîëíîìî-

÷åííûìè ãîñóäàðñòâåííûìè îðãàíàìè ñ îáÿçàòåëüíûì óâå-

äîìëåíèåìÊîíñòèòóöèîííîãîÑîâåòàîïðèíÿòîìðåøåíèè.

Ñîâðåìåííûå òåìïû ðàçâèòèÿ ãîñóäàðñòâ â êîíòåêñòå

ïðîâîäèìûõèìèðåôîðìïîðîæäàþòíåîáõîäèìîñòüâñåîá-

ùåãî îñìûñëåíèÿ èäåé è ïðèíöèïîâ êîíñòèòóöèîíàëèçìà,

ñòåïåíèèõðàñïðîñòðàíåíèÿèäèíàìèêèðåàëèçàöèèâíàöè-

îíàëüíîìçàêîíîäàòåëüñòâå,àòàêæåñòàâÿòíîâûåçàäà÷èïå-

ðåäîðãàíàìèêîíñòèòóöèîííîéþðèñäèêöèè.

Äâèæåíèå ê ïðàâîâîìó ãîñóäàðñòâó, ïðèâåðæåííîñòü ê

ñîáëþäåíèþïðàâèñâîáîä÷åëîâåêàâÊàçàõñòàíåïðèîáðåëè

óñòîé÷èâûé íåîáðàòèìûé õàðàêòåð, è íàöèîíàëüíàÿ ïðàâî-

âàÿñèñòåìà,â÷àñòíîñòèêîíñòèòóöèîííîåïðàâî,ïîñòîÿííî

ñîâåðøåíñòâóåòñÿàäåêâàòíîïðîèñõîäÿùèìâìèðîâîìïðà-

âîâîìïðîñòðàíñòâåòðàíñôîðìàöèÿìèâûçîâàì.

ÂíàñòîÿùååâðåìÿÊàçàõñòàííàõîäèòñÿíàïîðîãåíîâî-

ãîýòàïàäèíàìè÷íîãîðàçâèòèÿ.Âñòðàíåâåäåòñÿðàáîòàïî

ïîýòàïíîé ðåàëèçàöèè ïÿòè èíñòèòóöèîíàëüíûõ ðåôîðì,

îáîçíà÷åííûõ Ïðåçèäåíòîì Ðåñïóáëèêè Êàçàõñòàí Í.А.Íà-

çàðáàåâûìíàXVIñúåçäåÏàðòèè"ÍóðÎòàí",ñîñòîÿâøåìñÿ

11ìàðòà òåêóùåãî ãîäà. Â èõ ÷èñëå:ôîðìèðîâàíèå ñîâðå-

ìåííîãî, ïðîôåññèîíàëüíîãî è àâòîíîìíîãî ãîñóäàðñòâåí-

íîãîàïïàðàòà;îáåñïå÷åíèåâåðõîâåíñòâàçàêîíà;èíäóñòðè-

àëèçàöèÿèýêîíîìè÷åñêèéðîñò,îñíîâàííûéíàäèâåðñèôè-

êàöèè;íàöèÿåäèíîãîáóäóùåãî;òðàíñïàðàíòíîåèïîäîò÷åò-

íîåãîñóäàðñòâî.

20ìàÿ òåêóùåãî ãîäà îáíàðîäîâàí ïðåäëîæåííûé Гëà-

âîé ãîñóäàðñòâàÏëàíÍàöèè "100øàãîâäàëüíåéøåãî ãîñó-

äàðñòâåííîãî ñòðîèòåëüñòâà", êîòîðûé ïðåäóñìàòðèâàåò

êîíêðåòíûåìåðûïîðåàëèçàöèèäàííûõðåôîðì.

Áîëüøàÿðàáîòàïðîâîäèòñÿ ñïåöèàëüíî ñîçäàííîéÍà-

öèîíàëüíîé êîìèññèåé ïî ìîäåðíèçàöèè ïðè Ïðåçèäåíòå
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ÐåñïóáëèêèÊàçàõñòàí,ïðèêîòîðîéñôîðìèðîâàíûïÿòüðà-

áî÷èõãðóïïïîîòìå÷åííûìíàïðàâëåíèÿìèç÷èñëàîòå÷åñò-

âåííûõèçàðóáåæíûõñïåöèàëèñòîâ.Âðàìêàõñâîèõïîëíî-

ìî÷èé â íèõ ó÷àñòâóþò è ïðåäñòàâèòåëè Êîíñòèòóöèîííîãî

Ñîâåòà.

Âíàñòîÿùååâðåìÿïîäãîòîâëåíîáîëåå50çàêîíîïðîåê-

òîâ.Ïëàíèðóåòñÿ,÷òîÏàðëàìåíòîìîíèáóäóòðàññìîòðåíû

äîêîíöàòåêóùåãîãîäà.

ÎíèáàçèðóþòñÿíàñîçèäàòåëüíîìïîòåíöèàëåÊîíñòèòó-

öèèÐåñïóáëèêè,àïîíåêîòîðûìâîïðîñàìòðåáóþòåãîäàëü-

íåéøåéìîäåðíèçàöèè,âñâÿçèñ÷åìâêîíñòèòóöèîííî-ïðà-

âîâîì ïîëå ñòðàíû ìîæíî îæèäàòü ñåðüåçíûõ èçìåíåíèé.

Ìíîãèå èíèöèàòèâû â ñôåðàõ îáåñïå÷åíèÿ âåðõîâåíñòâà

ïðàâà, òðàíñïàðàíòíîñòè è ïîäîò÷åòíîñòè ãîñóäàðñòâåííûõ

îðãàíîâ,óêðåïëåíèÿðîëèèíñòèòóòîâãðàæäàíñêîãîîáùåñò-

âàèðåôîðìûïðàâîîõðàíèòåëüíîéèñóäåáíîéñèñòåììîãóò

òàêæå ïîòðåáîâàòü àäåêâàòíîãî êîíñòèòóöèîííîãî ïîäêðåï-

ëåíèÿ.

Â ýòîé ñâÿçè âïåðåäèïðåäñòîèò îòâåòñòâåííàÿðàáîòà.

ÊîíñòèòóöèîííûéÑîâåòâñèëóñâîèõïîëíîìî÷èéòàêæåâîâ-

ëå÷åíâýòèïðîöåññû.

Ïðåäñòàâëÿåòñÿ,÷òîðåàëèçàöèÿèíñòèòóöèîíàëüíûõðå-

ôîðì Ïðåçèäåíòà Êàçàõñòàíà áóäåò ñïîñîáñòâîâàòü äàëü-

íåéøåìóóïðî÷åíèþïðîãðåññèâíûõèäåéèïðèíöèïîâêîíñ-

òèòóöèîíàëèçìàâÐåñïóáëèêå.

Óâåðåí,÷òîñåãîäíÿáóäåòâûñêàçàíîíåìàëîèíòåðåñíûõ

èäåéèðåêîìåíäàöèéïîîòìå÷åííûìèäðóãèìâîïðîñàì.
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Á. Õó äî ̧ ð çî äà

Ðóêîâîäèòåëüèñïîëíèòåëüíîãî
ÀïïàðàòàÏðåçèäåíòàÐåñïóáëèêè

Òàäæèêèñòàí,êàíäèäàòþðèäè÷åñêèõíàóê

Êîíñòèòóöèîííûåîñíîâûçàùèòûñåìüè

âÒàäæèêèñòàíå

Ïðåçèäåíò Ðåñïóáëèêè Òàäæèêèñòàí, âûñòóïàÿ íà ñîâ-

ìåñòíîéñåññèèÌàäæëèñèìèëëèèÌàäæëèñèíàìîÿíäàãîí

ÌàäæëèñèÎëèÐåñïóáëèêèÒàäæèêèñòàíñî÷åðåäíûìïîñëà-

íèåìîò23ÿíâàðÿ2015ãîäà,îòìåòèë,÷òîñåìüÿ,ÿâëÿÿñüîñ-

íîâíîé ÿ÷åéêîé îáùåñòâà è ãîñóäàðñòâà, íàõîäèòñÿ ïîä

ïðèñòàëüíûìâíèìàíèåìãîñóäàðñòâà.Âòîì÷èñëåáûëîñêà-

çàíî,÷òî"âîïðîñûêóëüòóðûñåìåéíîéæèçíè,ïîâûøåíèÿîò-

âåòñòâåííîñòèðîäèòåëåéçàîáó÷åíèå,âîñïèòàíèåèïîäãî-

òîâêó äåòåé ê ñàìîñòîÿòåëüíîé æèçíè, à òàêæå ïðî÷íîñòü

ñåìüèîòíîñÿòñÿê÷èñëóòåõïðîáëåì,êîòîðûåòðåáóþòïîñ-

òîÿííîãîâíèìàíèÿâñåõãîñóäàðñòâåííûõîðãàíîâ,îáðàçîâà-

òåëüíûõ ó÷ðåæäåíèé è êàæäîãî ÷ëåíà îáùåñòâà. Ó÷èòûâàÿ

âàæíîñòüâîïðîñà,âñòàðøèõêëàññàõîáùåîáðàçîâàòåëüíûõ

øêîëöåëåñîîáðàçíîââåñòèñïåöèàëüíûå êóðñûïîïðîñâå-

ùåíèþ è ýòèêå ñåìåéíîéæèçíè. Áåçóñëîâíî, ÷òî çäîðîâîå

îáùåñòâîôîðìèðóåòñÿèççäîðîâîéñåìüèèçäîðîâîãîïî-

òîìñòâà.Âñâÿçèñýòèìïðåäëàãàþîáúÿâèòü2015ãîäâñòðà-

íå"Гîäîìñåìüè"1.

Ñó÷åòîìâûøåñêàçàííîãîñëåäóåòîòìåòèòü,÷òîçàùèòà

ñåìüè è ëþáûå ãîñóäàðñòâåííûå ïðîãðàììû â îáëàñòè ñå-

ìåéíûõïðàâîîòíîøåíèé,âòîì÷èñëåãîñóäàðñòâåííûåïðîã-
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1  Ïîñëàíèå Ïðåçèäåíòà Ðåñïóáëèêè Òàäæèêèñòàí Ìàäæëèñè ìèëëè è
ÌàäæëèñèíàìîÿíäàãîíÌàäæëèñèÎëèÐåñïóáëèêèÒàäæèêèñòàíîò23
ÿíâàðÿ2015ãîäà.Ýëåêòðîííûéðåñóðñ//www.president.tjîò3ñåíòÿáðÿ
2015ãîäà.



ðàììû, íàïðàâëåííûå íà çàùèòó ñåìüè, äîëæíû îñóùåñò-

âèòüñÿâðàìêàõïðàâîâîãîïîëÿè÷åðåçïðàâîâûåñðåäñòâà.

ÑýòîéöåëüþÊîíñòèòóöèÿÐåñïóáëèêèÒàäæèêèñòàíêàêÎñ-

íîâíîéÇàêîíñòðàíû,óäåëÿÿîñîáîåâíèìàíèåñåìüå,çàùè-

òå ñåìüè, áëàãîóñòðîéñòâó ñåìüè, ñîäåðæèò ðÿä íîðì,

íàïðàâëåííûõâýòóîáëàñòüîáùåñòâåííûõîòíîøåíèé.Äàí-

íûåíîðìû,ÿâëÿÿñüîïðåäåëèòåëåìñóùíîñòèèíàïðàâëåíè-

åìãîñóäàðñòâåííîéïîëèòèêèâîáëàñòèñåìåéíûõïðàâîîò-

íîøåíèé,îõâàòûâàþòâàæíûåìîìåíòûíàìåðåíèÿãîñóäàð-

ñòâàèðàçâèòèÿñåìåéíîãîçàêîíîäàòåëüñòâà.

Ïðàâîóñòàíàâëèâàþùèå ïîçèöèè ãîñóäàðñòâà î âñåñòî-

ðîííåé ïîääåðæêå ñåìüè íàõîäÿò ñâîå ðàçâèòèå âî ìíîãèõ

ñòàòüÿõÊîíñòèòóöèèÐåñïóáëèêèÒàäæèêèñòàíèîïðåäåëÿþò

îñíîâíûåíàïðàâëåíèÿãîñóäàðñòâåííîéñåìåéíîéïîëèòèêè.

Ýòîâàæíûåãàðàíòèèíàïóòèïðèçíàíèÿñåìüèïðèîðèòåòíîé

ñîöèàëüíîé îáùíîñòüþ, ó÷èòûâàÿ òîò ôàêò, ÷òî â ðàíåå

äåéñòâîâàâøèõñîâåòñêèõêîíñòèòóöèÿõïîëîæåíèåîãîñóäàð-

ñòâåííîéçàùèòåñåìüèâîâñåîòñóòñòâîâàëî2.

Íåêîòîðûåèññëåäîâàòåëèêîíñòèòóöèîííî-ïðàâîâûõîò-

íîøåíèé â îáëàñòè ñåìåéíûõ ïðàâîîòíîøåíèé, íàïðèìåð

Ë.Â.Ñàåíêî,èññëåäóÿâîïðîñêîíñòèòóöèîííî-ïðàâîâûõîñ-

íîâîõðàíûèçàùèòûñåìüè,óâåðÿåò,÷òî"êîðåííîãîèçìåíå-

íèÿêîíñòèòóöèîííîãîïîäõîäàêïîíèìàíèþñîöèàëüíîéçíà-

÷èìîñòè ñåìüèäî íàñòîÿùåãî âðåìåíè åùåíå ïðîèçîøëî.

Ðîëü ñåìüè êàê åñòåñòâåííîé è îñíîâíîé ÿ÷åéêè îáùåñòâà,

ïðèçíàâàåìîé òàêîâîé ìèðîâûì ñîîáùåñòâîì, òàê è îñòà-

ëàñü íåçàêðåïëåííîé. Ó÷èòûâàÿ îñòðåéøóþ íåîáõîäèìîñòü

âîçðàñòàíèÿðîëèñåìüèâîáùåñòâå,íåïðåäñòàâëÿåòñÿâîç-

ìîæíûìîáîéòèñüáåçäàëüíåéøåãîóñèëåíèÿêîíñòèòóöèîí-

íîéáàçûîõðàíûèçàùèòûäàííîãîèíñòèòóòà"3.

Ñ íàøåé òî÷êè çðåíèÿ, ïîýòàïíîå ðàçâèòèå ñåìåéíîãî

çàêîíîäàòåëüñòâàèïðèíÿòèåðÿäàíîðìàòèâíî-ïðàâîâûõàê-

òîâñîâðåìåííûìòàäæèêñêèì ãîñóäàðñòâîìçàëîæèëèôóí-

äàìåíòäëÿäàëüíåéøåãîðàçâèòèÿêîíñòèòóöèîííîéçàùèòû

ñåìüèèòàêèìîáðàçîìâêîðíåèçìåíèëèêîíñòèòóöèîííûé
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2 ÑàåíêîË.Â.Êîíñòèòóöèîííî-ïðàâîâûåîñíîâûîõðàíûèçàùèòûñåìüè
âÐîññèéñêîéÔåäåðàöèè.Аâòîðåô.äèññ. êàíä.þðèäíàóê. -Ñàðàòîâ,
2006.-Ñ.4.

3Òàìæå.



ïîäõîäêïîíèìàíèþñîöèàëüíîéçíà÷èìîñòèñåìüè.Îáýòîì,

ïðåæäå âñåãî, ñâèäåòåëüñòâóåò ñòàòüÿ 34 Êîíñòèòóöèè Ðåñ-

ïóáëèêèÒàäæèêèñòàí,ñîãëàñíîêîòîðîéìàòüèðåá¸íîêíà-

õîäÿòñÿ ïîä îñîáîé çàùèòîé è ïîêðîâèòåëüñòâîì ãîñóäàð-

ñòâà. Äàííàÿ íîðìà, îïðåäåëÿÿ îáÿçàííîñòè ãîñóäàðñòâà â

îáëàñòè ñåìåéíî-ïðàâîâûõ îòíîøåíèé, çàñòàâèëà áðàòü íà

ñåáÿ îòâåòñòâåííîñòü çà ðàçâèòèå ñîöèàëüíîé îáëàñòè îá-

ùåñòâà.Âýòîìíàïðàâëåíèèñåìüÿíåèñêëþ÷åíèå.Ýòàîòâå-

òñòâåííîñòü ñîñòîèò â ðàçðàáîòêå ìåðîïðèÿòèé, êîòîðûå

íàïðàâëåíûíàñîçäàíèåóñëîâèéäëÿóêðåïëåíèÿñåìüè,çà-

ùèòûèíòåðåñîââñåõ÷ëåíîâñåìüè,âòîì÷èñëåìàòåðèèðå-

áåíêà, ãàðàíòèðóþùèõ ïîëíîå îñóùåñòâëåíèå ñåìåéíûõ

ïðàâ4 . Ïîýòîìóìîæíî ñîãëàñèòüñÿ ñ òåì, ÷òî îáÿçàííîñòü

çàùèùàòü ñåìüþ ïðåäóñìàòðèâàåò àêòèâíóþ äåÿòåëüíîñòü

ñàìîãîãîñóäàðñòâà.Âýòîéñâÿçèòðåáóåòñÿáîëååäåòàëüíî

ïðîðàáîòàòü âîïðîñû ãîñóäàðñòâåííîãî ðåãóëèðîâàíèÿ îõ-

ðàíûèçàùèòûñåìüè,îïðåäåëèâñèñòåìó,ñòðóêòóðóèïðèí-

öèïû îáåñïå÷åíèÿ ãîñóäàðñòâåííî-ïðàâîâîé îõðàíû, åå

êîíñòèòóöèîííî-ïðàâîâûå ãàðàíòèè, îáîçíà÷èòü ôàêòîðû

ðàçãðàíè÷åíèÿ êîìïåòåíöèè â îáëàñòè îõðàíû è çàùèòû

ñåìüè íà ðàçëè÷íûõ óðîâíÿõ 5. Аíàëèç íîðì äåéñòâóþùåãî

çàêîíîäàòåëüñòâà Ðåñïóáëèêè Òàäæèêèñòàí, â ÷àñòíîñòè

íîðìÑåìåéíîãîêîäåêñàÐåñïóáëèêèÒàäæèêèñòàí,Çàêîíîâ

ÐåñïóáëèêèÒàäæèêèñòàí"Îáîòâåòñòâåííîñòèðîäèòåëåéçà

îáó÷åíèåèâîñïèòàíèåäåòåé","Îïðåäóïðåæäåíèèíàñèëèÿâ

ñåìüå"èäðóãèõíîðìàòèâíî-ïðàâîâûõàêòîâêàñàòåëüíîñå-

ìåéíî-ïðàâîâûõ îòíîøåíèé, óêàçûâàåò íà òî, ÷òî äàííûé

âîïðîñåù¸íåðåøåíêàðäèíàëüíûìîáðàçîì.

Ñëåäóåòîòìåòèòü,÷òîíîðìû,îáóñëàâëèâàþùèåíåîáõî-

äèìîñòüïîääåðæêèñîöèàëüíîãîèíñòèòóòàñåìüè,ñîäåðæàò-

ñÿïðàêòè÷åñêèâîâñåõîòðàñëÿõïðàâà.Íàïðèìåð,âîçìîæ-

íîñòüæåíùèíû ñî÷åòàòü ïðîôåññèîíàëüíûé îïëà÷èâàåìûé

òðóä ñ ìàòåðèíñòâîì îáåñïå÷èâàåòñÿ â îñíîâíîì íîðìàìè

òðóäîâîãî ïðàâà, ïîðÿäîê çàùèòû ñóáúåêòèâíûõ ñåìåéíûõ

ïðàâ-ãðàæäàíñêî-ïðîöåññóàëüíûìèíîðìàìè,èìóùåñòâåí-
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4Ïðàâà÷åëîâåêà.Ó÷åáíèê.//Ïîäîáù.ðåä.Çȩ̀ åâàÒ.Í.,ÌàõìóäîâàÌ.А.,
ÏàâëåíêîÅ.Ì.,ÕàëèêîâàА.Г.-Ä.,2008.-Ñ.204.

5ÑàåíêîË.Â.Óêàç.ðàá.Ñ.5.



íûå èíòåðåñû ÷ëåíîâ ñåìüè ãàðàíòèðóþòñÿ ãðàæäàíñêèì è

ñåìåéíûì ïðàâîì, à îòâåòñòâåííîñòü çà íàèáîëåå òÿæêèå

ïðàâîíàðóøåíèÿâñåìüå-íîðìàìèóãîëîâíîãîïðàâàèò.ä.

Òàêèìîáðàçîì,"êîíñòèòóöèîííàÿïîñòàíîâêàâîïðîñàîçà-

ùèòåñåìüèãîñóäàðñòâîìíàõîäèòñâîåðàçâèòèåèðàçðåøå-

íèåâìíîãî÷èñëåííûõíîðìàõðàçëè÷íûõîòðàñëåéïðàâà"6.

Ñåìåéíîåçàêîíîäàòåëüñòâî,îïðåäåëÿÿîñíîâíûåíà÷à-

ëàñåìüè,òàêèåêàêíåîáõîäèìîñòüóêðåïëåíèÿñåìüè,ïîñò-

ðîåíèåñåìåéíûõîòíîøåíèéíà÷óâñòâàõâçàèìíîéëþáâèè

óâàæåíèÿ, âçàèìîïîìîùè è îòâåòñòâåííîñòè ïåðåä ñåìüåé

âñåõåå÷ëåíîâèò.ä.,êîíêðåòíîíåîïðåäåëÿåòêðóããîñóäàð-

ñòâåííûõîðãàíîâ,óïîëíîìî÷åííûõîñóùåñòâëÿòüýòèîñíîâ-

íûåíà÷àëà.Äðóãèåíîðìàòèâíî-ïðàâîâûåàêòû,ïðèçâàííûå

îáåñïå÷èòü çàùèòó ñåìåéíûõ ïðàâ è èíòåðåñîâ ÷ëåíîâ

ñåìüè,èìåÿâîñíîâíîìõàðàêòåðññûëîê,õðîìàþòâêîíêðå-

òèçàöèèêîìïåòåíöèèèîáÿçàííîñòèãîñóäàðñòâåííûõîðãà-

íîââîáëàñòèçàùèòûñåìåéíûõïðàâ.

Ñðàâíèòåëüíî-ïðàâîâîéàíàëèççàêîíîäàòåëüñòâà,ðåãó-

ëèðîâàâøåãî ñåìåéíî-ïðàâîâûå îòíîøåíèÿ â íåäàë¸êîì

ïðîøëîì, ïîêàçûâàåò, ÷òî îíî íå òîëüêî êîíêðåòèçèðîâàëî

êðóã ãîñóäàðñòâåííûõîðãàíîâ,ïðèçâàííûõîáåñïå÷èòüîñó-

ùåñòâëåíèåîñíîâíûõíà÷àëñåìåéíîãîçàêîíîäàòåëüñòâà,íî

èîïðåäåëèëîèõêîìïåòåíöèþâîáëàñòèçàùèòûñåìüèèèí-

òåðåñîâ÷ëåíîâñåìüè,íàïðàâëåííûõâêîíå÷íîìèòîãåíàóê-

ðåïëåíèåñåìüè.

Ñó÷åòîìâûøåñêàçàííîãîïðåäëàãàåòñÿâíåñòèäîïîëíå-

íèÿèèçìåíåíèÿâÑåìåéíûéêîäåêñÐåñïóáëèêèÒàäæèêèñ-

òàí,ïðåäóñìàòðèâàþùèéêðóãîðãàíîâ,óïîëíîìî÷åííûõçà-

íèìàòüñÿçàùèòîéñåìåéíûõïðàâ,ñóêàçàíèåìèõïîëíîìî-

÷èé,òàêêàêèìåííîÑåìåéíûéêîäåêñÐåñïóáëèêèÒàäæèêèñ-

òàí,ÿâëÿÿñüâåäóùèìíîðìàòèâíî-ïðàâîâûìàêòîìâîáëàñ-

òèñåìåéíî-ïðàâîâûõîòíîøåíèé,îïðåäåëÿåòîñíîâíûåìî-

ìåíòûñåìåéíîãîçàêîíîäàòåëüñòâà.

Òåîðåòè÷åñêàÿ÷àñòüèññëåäîâàíèÿâîïðîñàêîíñòèòóöè-

îííûõîñíîâçàùèòûñåìüèâûãëÿäèòíåìíîãîèíà÷å,òàêêàêâ

ýòîìíàïðàâëåíèèñðåäèèññëåäîâàòåëåéâîïðîñàêîíñòèòó-
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6ÊîðîëåâÞ.À. Îáùèåâîïðîñûãîñóäàðñòâåííîéçàùèòèñåìüè.//Ïðàâî
èçàùèòàñåìüèãîñóäàðñòâîì.-Ì.,1987.-Ñ.20.



öèîííûõ îñíîâ çàùèòû ñåìüè íàìå÷àþòñÿ íåêîòîðûå ðàñ-

õîæäåíèÿâçãëÿäîââîïðåäåëåíèèïîíÿòèÿ"îõðàíàñåìüè"è

"çàùèòàñåìüè".

Èññëåäîâàòåëèâîïðîñîâêîíñòèòóöèîííûõîñíîâçàùèòû

ñåìüèèïðåäñòàâèòåëèêîíñòèòóöèîííîãîèñåìåéíîãîïðàâà,

èññëåäóÿ äàííûé âîïðîñ (èìåþòñÿ â âèäó êîíñòèòóöèîííûå

îñíîâû çàùèòû ñåìüè), ðàçëè÷àþò äâà ïîíÿòèÿ: "îõðàíà

ñåìüè"è"çàùèòàñåìüè".Ñòî÷êèçðåíèÿèññëåäîâàòåëåé,â

ñîâîêóïíîñòèýòèäâàïîíÿòèÿ,èìåÿðàçëè÷íûéñìûñë,íåòîæ-

äåñòâåííû,ïîýòîìóòîëêóþòñÿïî-ðàçíîìó.Òàê,A.M.Íå÷àåâà

òðàêòóåòçàùèòóñåìüèãîñóäàðñòâîìêàêðåàëèçàöèþðàçíî-

îáðàçíûõìåðñîöèàëüíîéïîääåðæêèñåìüèîáùåñòâîì.Îä-

íîé èç òàêèõ ìåð îíà íàçûâàåò "ïðåäîñòàâëåííîå êàæäîìó

ãðàæäàíèíóïðàâîíàçàùèòóñâîåéñåìüè,êîòîðîåîáåñïå÷è-

âàåòñÿñïîìîùüþóñòàíàâëèâàåìûõãîñóäàðñòâîìãàðàíòèé,

âòîì÷èñëåñïîìîùüþçàêîíîäàòåëüñòâàîáðàêåèñåìüå"7.

Ýòîïðàâîíîñèòêîìïëåêñíûéõàðàêòåð,âêëþ÷àÿèâîç-

ìîæíîñòü ïîëüçîâàòüñÿ ýêîíîìè÷åñêîé ïîääåðæêîé ñî ñòî-

ðîíû ãîñóäàðñòâà. Ñóùíîñòü åãî - "â ïîääåðæêå ñåìüè êàê

îáùíîñòè,îñíîâàííîéïðåæäåâñåãîíàëè÷íûõîòíîøåíèÿõ

÷åëîâåêà"8.

Ç.Â. Ðîìîâñêàÿ ïðåäëàãàåò îïðåäåëåíèå ãîñóäàðñòâåí-

íîéçàùèòûñåìüèêàêêîìïëåêñà"ðàçëè÷íûõñîöèàëüíî-ïðà-

âîâûõìåðîïðèÿòèé,íàïðàâëåííûõíàñîçäàíèååéíàèáîëåå

îïòèìàëüíûõóñëîâèéôóíêöèîíèðîâàíèÿ"9.

Íàìêàæåòñÿ,÷òîìîæíîñîãëàñèòüñÿñË.Â.Ñàåíêîâòîì,

÷òî,íåñìîòðÿíàñõîäñòâîâòåðìèíîëîãèè,çàùèòóñåìüèãî-

ñóäàðñòâîì íå ñëåäóåò îòîæäåñòâëÿòü ñ ñåìåéíî-ïðàâîâîé

çàùèòîé (çàùèòîé ñåìüèâ óçêîì, áðà÷íî-ñåìåéíîìïðàâî-

âîìçíà÷åíèè),êîòîðàÿÿâëÿåòñÿëèøüñîñòàâíîé÷àñòüþïåð-

âîãîÿâëåíèÿñîòðàñëåâûìèïðàâîâûìèïðîÿâëåíèÿìè.Ñå-

ìåéíî-ïðàâîâàÿ çàùèòà - ýòî ïðàâîïðèìåíèòåëüíàÿ äåÿ-

98

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ·3(69)`15

7 Íå÷àåâàA.M. Ðåàëèçàöèÿêîíñòèòóöèîííîãîïðèíöèïàçàùèòûñåìüèãî-
ñóäàðñòâîì.//Ñîâåòñêàÿþñòèöèÿ.1979.¹21.-Ñ.2-4.

8Íå÷àåâàA.M. Îáåñïå÷åíèåêîíñòèòóöèîííûõïðàâèîáÿçàííîñòåéãðàæ-
äàíñîâåòñêèìñåìåéíûìçàêîíîäàòåëüñòâîì//Ðîëüãðàæäàíñêîãîèñå-
ìåéíîãîçàêîíîäàòåëüñòâàâîáåñïå÷åíèèêîíñòèòóöèîííûõïðàâèîáÿ-
çàííîñòåéãðàæäàíÑÑÑÐ.-Ì.,1983.-Ñ.179,167.

9 Ðîìîâñêàÿ Ç.Â. Çàùèòà â ñîâåòñêîì ñåìåéíîì ïðàâå. - Ëüâîâ: ÂÈÙА
ØÊÎËА,1985.-Ñ.14.



òåëüíîñòü, îáåñïå÷èâàþùàÿ îñóùåñòâëåíèå ñóáúåêòèâíûõ

ñåìåéíûõïðàâèäîñòèæåíèåîõðàíÿåìûõçàêîíîìèíòåðåñîâ

ó÷àñòíèêîâêîíêðåòíûõñåìåéíûõïðàâîîòíîøåíèé,ëèêâèäà-

öèþïðàâîâîéíåîïðåäåëåííîñòèâèõâçàèìîîòíîøåíèÿõ10.

Ñîãëàñíîþðèäè÷åñêèìñëîâàðÿì,ïîäïîíÿòèåìçàùèòû

ïîíèìàåòñÿ ïîääåðæêà äèñöèïëèíû äîñòóïà, èñêëþ÷àþùàÿ

íåñàíêöèîíèðîâàííîåïîëó÷åíèåèíôîðìàöèè11.

Îõðàíà,âîòëè÷èåîòçàùèòû,òðàêòóåòñÿêàêñèñòåìàìå-

ðîïðèÿòèéïîïðåäîòâðàùåíèþêàêèõ-ëèáîíåáëàãîïðèÿòíûõ

ïîñëåäñòâèé12.Ñýòîéòî÷êèçðåíèÿ,êîãäàðå÷üèäåòîçàùè-

òå, òî ýòîò òåðìèí ïðåäïîëàãàåò âîññòàíîâëåíèå ïðàâ, ò.å.

êîìïëåêñìåð,êîòîðûéíàïðàâëåííàâîññòàíîâëåíèåíàðó-

øåííûõïðàâ.

Ó÷èòûâàÿèçëîæåííîå,ñíàøåéòî÷êèçðåíèÿ,áóäåòïðà-

âèëüíåå èñïîëüçîâàòü íà êîíñòèòóöèîííîì óðîâíå òåðìèí

"îõðàíà" âìåñòî "çàùèòû", òàê êàêÊîíñòèòóöèÿ, áóäó÷èÎñ-

íîâíûì Çàêîíîì ñòðàíû, îïðåäåëÿåò òîëüêî áàçîâûå ýëå-

ìåíòûïðàâîâûõñèñòåì(çàêîíîäàòåëüñòâà)ñòðàíû.Çàêîíû,

áóäó÷è íîðìàòèâíî-ïðàâîâûìè àêòàìè, îñíîâàííûìè íà

Êîíñòèòóöèè,ïðåäóñìàòðèâàþòòåìåðû,êîòîðîåíàïðàâëå-

íûíàçàùèòóïðàâ,ïðåäóñìîòðåííûõÊîíñòèòóöèåé.Íàïðè-

ìåð,ÊîíñòèòóöèÿÐåñïóáëèêèÒàäæèêèñòàíâñòàòüå33çàï-

ðåùàåò ìíîãîáðà÷èå è òàêèì îáðàçîì îõðàíÿåò ñåìåéíûå

ïðàâîîòíîøåíèÿîòíàðóøåíèÿ.Аêîãäàðå÷üèäåòîíàðóøå-

íèèýòèõíîðì,óãîëîâíîåçàêîíîäàòåëüñòâî,ïðåäóñìàòðèâàÿ

íàêàçàíèåçàíåãî,çàùèùàåòñåìåéíî-ïðàâîâûåîòíîøåíèÿ

îòâòîðæåíèÿ.Òàê,ïîìíåíèþÞ.А.Êîðîëåâà,"îõðàíàñåìüè

ïîíèìàåòñÿ êàê îõðàíà èíñòèòóòà ñåìüè.Â ñâîåì ñîäåðæà-

íèè îíà èìååò â âèäó óñòàíîâëåíèå íîðì, ñàíêöèé, îòâåò-

ñòâåííîñòè.Îõðàíàíàõîäèòñÿáëèæåêäåÿòåëüíîñòèãîñóäàð-

ñòâàïîèçäàíèþàêòîâ,âêîòîðûõïðåäóñìàòðèâàþòñÿïðàâà

èîáÿçàííîñòèñóáúåêòîâ,äîïîëíèòåëüíûåëüãîòûèïðåèìó-

ùåñòâàìàòåðèàëüíîãîïëàíà-òðóäîâûå,æèëèùíûåèäðóãèå

ãàðàíòèèèõñîáëþäåíèÿ.Ïðè÷åìîäíîéèçíàèáîëååâàæíûõ

ãàðàíòèé ñòàíåò âîçìîæíîñòü îáðàòèòüñÿ çà çàùèòîé (ò. å.

99

Êîíôåðåíöèÿ,ïîñâÿùåííàÿ20-ëåòèþÊÑÒàäæèêèñòàíà

10ÑàåíêîË.Â. Óêàç.ðàá.-Ñ.7.
11 Þðèäè÷åñêèéñëîâàðü.//Ïîäðåä.А.Í.Аçðèëèÿíà.-Ì.,2007.-Ñ.226.
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óæåçààêòèâíûìñîäåéñòâèåì)âãîñóäàðñòâåííûåîðãàíû,â

ñóä"13.

Ïîäçàùèòîéñåìüèâáîëååóçêîìáðà÷íî-ñåìåéíîìïðà-

âîâîìçíà÷åíèèÞ.А.Êîðîëåâèìååòââèäóçàùèòó"çàêîíîì

èîáåñïå÷åíèåïðàâèèíòåðåñîâ÷ëåíîâñåìüè,ñîçäàíèåóñ-

ëîâèéäëÿèñïîëíåíèÿèìèñâîèõîáÿçàííîñòåé,àòàêæåäëÿ

ñîáëþäåíèÿ óñòàíîâëåííûõïðàâèëðåãèñòðàöèè,ðàñòîðæå-

íèÿèïðèçíàíèÿíåäåéñòâèòåëüíûìáðàêà,ïðàâèëñîâåðøå-

íèÿ è ðåãèñòðàöèè àêòîâ ãðàæäàíñêîãî ñîñòîÿíèÿ. Çàùèòà

ñåìüè â ðàìêàõ áðà÷íî-ñåìåéíîãî çàêîíîäàòåëüñòâà ïîíè-

ìàåòñÿ êàê çàùèòà íàïðàâëåííûõ â èíòåðåñàõ ñåìüè íðàâ-

ñòâåííîîáîñíîâàííûõñåìåéíûõïðàâñóáúåêòàýòèõîòíîøå-

íèé".

Âêîíå÷íîìèòîãå,çàùèòàñåìüè,ìàòåðèíñòâàèäåòñòâà,

ëþáûå ñîöèàëüíûå ïðîãðàììû äîëæíû îñóùåñòâëÿòüñÿ â

ïåðâóþî÷åðåäüèìåííîïðàâîâûìè ñðåäñòâàìè.Èíà÷å îíè

ìîãóòïîòåðÿòüñâîéñìûñëèïðåñëåäóåìûåöåëè.Ïîýòîìóâ

ýòîìíàïðàâëåíèèîñîáîåâíèìàíèåóäåëÿåòñÿèìåííîíîð-

ìàòèâíî-ïðàâîâûìàêòàì,äåéñòâóþùèìâîáëàñòèîõðàíûè

çàùèòûñåìüèíåòîëüêîâÒàäæèêèñòàíå,íîèâîâñåììèðå.

Èñõîäÿ èç âûøåóïîìÿíóòîãî, êîíñòèòóöèîííûå îñíîâû

çàùèòûñåìüèâÒàäæèêèñòàíåíåîãðàíè÷èâàþòñÿòîëüêîíà-

öèîíàëüíûìè ïðàâîâûìè àêòàìè, êàñàþùèìèñÿ ñåìåéíî-

ïðàâîâûõîòíîøåíèé.Ýòîîáîñíîâûâàåòñÿòåì,÷òî,âî-ïåð-

âûõ, Òàäæèêèñòàí â ðàìêàõ Êîíñòèòóöèè îáúÿâèë ñåáÿ ñîñ-

òàâíîé÷àñòüþìèðîâîãîñîîáùåñòâà.Âî-âòîðûõ,Òàäæèêèñ-

òàí,ðàòèôèöèðóÿðÿäìåæäóíàðîäíûõïðàâîâûõàêòîâ,ïðè-

íÿòûõ â ðàìêàõ ñîòðóäíè÷åñòâà ñ ðàçëè÷íûìèìåæäóíàðîä-

íûìèèðåãèîíàëüíûìèîðãàíèçàöèÿìè,âçÿëíàñåáÿîáÿçà-

òåëüñòâîîáåñïå÷èòüèõèñïîëíåíèå.Â-òðåòüèõ,ìåæäóíàðîä-

íî-ïðàâîâûå àêòû â ñâîþ î÷åðåäü ïðåäóñìàòðèâàþò ìåõà-

íèçìûìåæäóíàðîäíîãî õàðàêòåðà, êîòîðûåçàëîæåíûâîñ-

íîâåíàöèîíàëüíîãîìåõàíèçìàçàùèòûñåìüè,ò.å.âêîíñòè-

òóöèîííîé îñíîâå çàùèòû ñåìüè â Òàäæèêèñòàíå. Èç ýòèõ

ìåæäóíàðîäíûõïðàâîâûõ àêòîâìûìîæåìïåðå÷èñëèòü òà-

êèåàêòû,êàêÊîíâåíöèÿîïðàâàõðåáåíêà,Ìåæäóíàðîäíûé

ïàêòîïîëèòè÷åñêèõèãðàæäàíñêèõïðàâàõ,Ìåæäóíàðîäíûé
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ïàêò îá ýêîíîìè÷åñêèõ, ñîöèàëüíûõ è êóëüòóðíûõ ïðàâàõ,

Âñåîáùàÿäåêëàðàöèÿïðàâ÷åëîâåêàèò.ä.

Íàäîîòìåòèòü,÷òîîñíîâûçàùèòûñåìåéíûõïðàâîîòíî-

øåíèé, ïðåäóñìîòðåííûå ìåæäóíàðîäíûìè ïðàâîâûìè àê-

òàìè,èìåÿâîñíîâíîìðåêîìåíäàòåëüíûéõàðàêòåð,ñïîñîá-

ñòâóþòäåìîêðàòèçàöèèèãàðìîíèçàöèèíàöèîíàëüíûõïðà-

âîâûõàêòîââíàïðàâëåíèèîõðàíûèçàùèòûñåìüèâÒàäæè-

êèñòàíå.Òàê,âñòàòüå16Âñåîáùåéäåêëàðàöèèïðàâ÷åëîâå-

êà,ñòàòüå10Ìåæäóíàðîäíîãîïàêòàîáýêîíîìè÷åñêèõ,ñîöè-

àëüíûõèêóëüòóðíûõïðàâàõñåìüÿïðèçíàíàêàêåñòåñòâåííàÿ

è îñíîâíàÿ ÿ÷åéêà îáùåñòâà. Â íàçâàííûõ àêòàõ è äðóãèõ

ìåæäóíàðîäíûõàêòàõçàêðåïëåíàçàùèòàïðàâìàòåðèèðå-

áåíêà, ïðåäóñìîòðåíû ðàçëè÷íûå ñîöèàëüíûå ïîääåðæêè

ñåìüè.Íàïðèìåð,ñîãëàñíîñòàòüå10Ìåæäóíàðîäíîãîïàêòà

îáýêîíîìè÷åñêèõ,ñîöèàëüíûõèêóëüòóðíûõïðàâàõ "ñåìüå,

ÿâëÿþùåéñÿ åñòåñòâåííîé è îñíîâíîé ÿ÷åéêîé îáùåñòâà,

äîëæíàïðåäîñòàâëÿòüñÿïîâîçìîæíîñòèñàìàÿøèðîêàÿîõ-

ðàíàèïîìîùü -íàíåéëåæèòçàáîòàîíåñàìîñòîÿòåëüíûõ

äåòÿõèèõâîñïèòàíèå.Áðàêäîëæåíçàêëþ÷àòüñÿïîñâîáîä-

íîìóñîãëàñèþâñòóïàþùèõâáðàê".Íàðÿäóñýòèì,äàííûé

àêòïðåäóñìàòðèâàåò, ÷òîìàòåðèâîâðåìÿáåðåìåííîñòèè

äîðîæäåíèÿèïîñëåðîæäåíèÿäîëæíûáðàòüñÿïîäîñîáóþ

îïåêó.

Îòäåëüíûåìîìåíòûçàùèòûìàòåðèíñòâàèäåòñòâàïðå-

äóñìîòðåíû òàêæå àêòàìè, ïðèíèìàåìûìè Ìåæäóíàðîäíîé

îðãàíèçàöèåéòðóäà.Íàïðèìåð,ÊîíâåíöèåéÌåæäóíàðîäíîé

îðãàíèçàöèè òðóäà çà¹103 "Îá îõðàíå ìàòåðèíñòâà" ïðå-

äóñìîòðåíî,÷òîïðîäîëæèòåëüíîñòüîòïóñêàïîáåðåìåííîñ-

òèèðîäàìñîñòàâëÿåòïîìåíüøåéìåðå12íåäåëüèâêëþ÷à-

åòîáÿçàòåëüíûéïîñëåðîäîâîéîòïóñê.

Äàííûåíîðìûíàøëèñâî¸îòðàæåíèåâðàçëè÷íûõíîð-

ìàõòðóäîâîãîçàêîíîäàòåëüñòâàÒàäæèêèñòàíà,êîòîðûé,îñ-

íîâûâàÿñüíàêîíñòèòóöèîííûõíîðìàõ,ãàðàíòèðóåòìàòåðèí-

ñòâîèäåòñòâî.Íàïðèìåð,ñîãëàñíîñòàòüå172Òðóäîâîãîêî-

äåêñàÐåñïóáëèêèÒàäæèêèñòàíïðåêðàùåíèå òðóäîâîãîäî-

ãîâîðà (êîíòðàêòà) ñ áåðåìåííûìèæåíùèíàìèèæåíùèíà-

ìè,èìåþùèìèäåòåéââîçðàñòåäîòðåõëåò(îäèíîêèìèìà-

òåðÿìèïðèíàëè÷èèóíèõðåáåíêà-èíâàëèäàäîâîñåìíàäöà-

òèëåò),ïîèíèöèàòèâåðàáîòîäàòåëÿíåäîïóñêàåòñÿ,êðîìå
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ñëó÷àåâ ïîëíîé ëèêâèäàöèè îðãàíèçàöèè, êîãäà ïðåêðàùå-

íèå òðóäîâîãî äîãîâîðà (êîíòðàêòà) äîïóñêàåòñÿ ñ îáÿçà-

òåëüíûì òðóäîóñòðîéñòâîì. Òðóäîóñòðîéñòâî óêàçàííûõ

æåíùèíïðîèçâîäèòñÿïðàâîïðååìíèêîìëèêâèäèðóåìîéîð-

ãàíèçàöèè,àïðèîòñóòñòâèèïðàâîïðååìíèêîâîáÿçàòåëüíîå

îêàçàíèåèìïîìîùèâïîäáîðåïîäõîäÿùåéðàáîòûèòðóäî-

óñòðîéñòâåîñóùåñòâëÿåòñÿãîñóäàðñòâåííûìîðãàíîìçàíÿ-

òîñòèíàñåëåíèÿñîáåñïå÷åíèåìâïåðèîäòðóäîóñòðîéñòâà

ñîîòâåòñòâóþùèõ ñîöèàëüíûõ âûïëàò, óñòàíîâëåííûõ çàêî-

íîäàòåëüñòâîìÐåñïóáëèêèÒàäæèêèñòàí.

Òàêèìîáðàçîì,ìîæíîñêàçàòü,÷òîêîíñòèòóöèîííûåîñ-

íîâûçàùèòûñåìüèâÒàäæèêèñòàíå,îñíîâûâàÿñüíàíàöèî-

íàëüíûåèìåæäóíàðîäíûåïðèíöèïû,ïðèçâàíûîáåñïå÷èòü

ñòàáèëüíîñòüñåìüè,òàêêàêñåìüÿ,áóäó÷èîñíîâíîéÿ÷åéêîé

îáùåñòâà, ÿâëÿåòñÿ ãàðàíòîì ðàçâèòèÿ îáùåñòâà è ãîñó-

äàðñòâà.
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Cho Yongho 

JudgeoftheConstitutionalCourt
ofSouthKorea

ConstitutionalJusticeasaGuarantee

ofEnsuringtheSupremacyofConstitutional

Norms-FocusingontheKoreanExperience

It is my great pleasure and honor to take part in the

InternationalSymposiumoncelebrationofthe20thanniversaryof

theConstitutionalCourtofTajikistananddeliverapresentationon

thesubjectof"ConstitutionalJusticeasaGuaranteeofEnsuring

theSupremacyofConstitutionalNorms."

TheConstitutionisthesupremelawoftheland,whichserves

astheessenceoflegalvaluesagreeduponbymembersofasoci-

ety.Asthenationalorderisfoundedontheprincipleof"suprema-

cy of the Constitution," all state powers created by the

Constitution,includingthelegislature,executiveandjudiciary,are

bynatureboundbythehighestlaw.Andthestrongestandmost

effective mechanism to preserve the supremacy of the

Constitutionisconstitutionaljustice.Itisconstitutionaljusticethat

ensures the normative power and effectiveness of the

Constitution,enablestheenforcementoffundamentalrightspro-

videdby theConstitutionandbringsall stateactionsunder the

controlofconstitutionalorder.

Yet, constitutional justice takes different forms depending

on the country. In the case of the Republic of Korea, on

September1,1988,theConstitutionalCourtwasbornoutofthe

nation's experience under the past authoritarian regime and

self-reflection of the unfortunate history. Under the Korean

Constitution,theConstitutionalCourtisvestedwiththepowerto

protect thesupremacyof theConstitution through its jurisdic-

tionover the judicial reviewof laws, constitutional complaints,
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impeachment,competencedisputesanddissolutionofpolitical

parties.

Inthispresentation, Iwould liketogiveyouafewexamples

abouthowtheKoreanConstitutionalCourtservestoensurethe

supremacyoftheConstitution.

First,theConstitutionalCourt'spowertoreviewtheconsti-

tutionalityoflaws providesforconcretenormcontrol. Inother

words,theConstitutionalCourtcanreviewtheconstitutionalityof

alawuponthemotionofanordinarycourtonlywhenthelawisat

issueinapendingcase.Thisjurisdictionoffersameansofcontrol

over concrete cases where constitutional principles and values

areviolatedby"laws",whicharelegislativeactionsbytheNational

Assembly.StartingfromitsestablishmenttoJune30,2015,the

ConstitutionalCourthasreceived868motionsforjudicialreview

filed by ordinary courts. The Court granted themotions in 322

cases, holding the laws at issue unconstitutional, incompatible

withtheConstitutionorconditionallyunconstitutional(37.09per-

cent).

PerhapsIcouldintroducesomespecificcasestofurtheryour

understanding.

Tobeginwith,theKoreanCivilActinthepasthadanumber

of provisions that supported and entrenched themale-oriented

structure of family groups (male-centered family head system,

paternal surname, prohibition ofmarriage betweenpeoplewith

thesamesurnameandsameplaceoforigin).TheConstitutional

Court has ruled that the stated provisions allowing for gender

inequalityviolatedArticle36Section1oftheConstitution.Article

36Section1statesthat"marriageandfamilylifeshallbeentered

intoandsustainedonthebasisofindividualdignityandequalityof

thesexes,andtheStateshalldoeverythinginitspowertoachieve

thatgoal."SuchdecisionsoftheCourtwellindicatethateventhe

traditionortraditionalcultureshouldbeconsistentwiththeprinci-

plesandvaluesoftheConstitution.Theyalsotellusthatinterpre-

tation and application of theConstitution should be carried out

from the present and future perspectives, not froma past per-

spective.

TheCourtalsoheldthataprovisionoftheMotionPictureAct

granting thegovernment theauthority to conductprior censor-
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ship of films was in violation of Article 21 Section 2 of the

Constitution.Article21Section2providesthat,"licensingorcen-

sorshipofspeechandthepress(andlicensingofassemblyand

association)shallnotbepermitted."Itistobenotedthattheso-

called"KoreanWave,"orHallyu,suchastheworldwidepopulari-
tyofK-Pop,K-DramaandK-Cinema,was,afterall,madepossi-

blebytheCourt'sdecisiontostrikedownthelawlegalizingpre-

liminaryscreeningorcensorshipofculturalandartactivities.

Recently,theConstitutionalCourtalsoheldunconstitutional

Article241oftheCriminalActprohibitingadultery,statingthatit

infringes on the right to sexual self-determination (Article 10,

Constitution)andprivacy(Article17,Constitution)ofindividuals.

Infact,theprohibitionofadulteryhadbeenupheldbytheCourt

threetimesinitsearlierdecisions.Thisisagoodexamplewhich

showsthatconstitutionaljusticeisaffectedbytheclimateofthe

eraandchangesofsociety.

Second, theConstitutionalCourthasthepowertoadjudi-

cate on the impeachment of the nation's President, Prime

Minister,Ministersofadministrativedepartments, judges,etc. It

allowstheCourttoensurethesupremacyoftheConstitutionby

preventinghigh-rankingpublicofficialsfromunderminingconsti-

tutionalvalues.

OurCourtactuallyhastheexperienceofreviewingthemotion

callingfortheimpeachmentofKorea's16thPresidentRohMoo-

hyun. In 2004, the National Assembly filed an impeachment

motionagainsttheformerpresidentRoh,claimingthatheviolat-

edtheConstitutionandlawsintheperformanceofhisduties.The

Court held that impeachment is possible only when there is a

"grave"violationoflawsufficienttojustifythedismissalofpublic

officials,andthatgravityoftheviolationisdeterminedbybalanc-

ingthe"gravityoftheviolationoflaw"and"impactofthedecision

to remove." Eventually, the Court dismissed the motion for

impeachment, stating that the requirements for impeachment

cannot be satisfied just because former President Roh made

statementssupportingacertainpoliticalpartyanddisapproving

electionlawsatapressconference.

Third,theConstitutionalCourthastheauthoritytodissolve

apoliticalparty iftheparty'spurposeoractivitiesarecontraryto
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the fundamental democratic order (Article 8 Section 4,

Constitution).Atthesametime,italsoprovidesbroadprotection

to political parties in terms of their establishment and activities

(Article8Section1,2and3,Constitution).Thisjurisdictionofthe

Court exists to protect the Constitution from the attempt of its

"enemies"tomobilizeforcesfordestructionintheformofpoliti-

calparties.

TheConstitutionalCourtdidreviewonecaseconcerning the

dissolutionofapoliticalparty.OnDecember19,2014, theCourt

decided to disband the Unified Progressive Party. The Court

reviewedapproximately4,000kindsofdocumentaryevidenceover

2preliminaryoralargumentsand18oralarguments,examined12

witnesses,heardstatementsfrom6expertwitnessesonkeyissues

and,forreference,conductedin-depthcomparativestudyofparty

dissolutioncasesinothercountriessuchasGermany,Turkeyand

Spain,aswellastheEuropeanCourtofHumanRights.

Thekeyissuesoftheabovementionedcasewereasfollow-

ing:(1)whetherthepurposeoractivitiesoftherespondentparty

were in violationof thebasicdemocraticorder, (2)whether the

principleofproportionalityshouldadditionallybetakenintocon-

siderationindissolvingthepartyand(3)whether,shouldtheparty

bedissolved,membersofthatpartyhavetobestrippedoftheir

seatsintheNationalAssembly.Afterreviewingthedetailsofthe

case,theCourtconcludedasfollowing:therespondenthadbeen

attempting to implementNorth-Korean style socialism, particu-

larly under the circumstances where South Korea was in con-

frontation with its northern neighbor, thus violating the basic

democraticorder.Evenundertheapplicationoftheproportional-

ityprinciple,thecourthadnochoicebuttoorderthedissolution

oftherespondentparty.Inan8to1vote,theCourtorderedthe

dissolutionof the respondent party, alongwith all itsmembers'

forfeitureofseatsintheNationalAssembly.

Fourth,theCourthasthepowertoadjudicateoncompe-

tence disputes between state agencies and local govern-

ments.Byresolvingcompetencedisputesbetweenstateagen-

cies and local governments through constitutional justice, the

Court acts as an arbiter that protects the constitutional values

frombeingunderminedbypublicandstate institutions.Froma

politicalpointofview,thesedisputesareakindofpowerstruggle,
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however, froma judicial perspective, theyaremattersofdiffer-

ences over rights and duties. This system of resolving compe-

tence disputes also functions as a mechanism that enables

minority groups to exercise constitutional control over power

abusecommittedbymajoritygroupsinthepoliticalprocess.

Specifically,therewasacasewheretheCourtheldunconsti-

tutionaltheactofrailroadingabillattheNationalAssembly,and

anothercasewhereitdelineatedthemaritimeboundaryinafish-

ingrightsdisputebetweenlocalgovernments.

Lastly, theCourthas theauthority tohearconstitutional

complaintsfiledbyindividuals.Therearetwotypesofconsti-

tutional complaints. First, individuals can file complaints when

theirconstitutionalfundamentalrightsareviolatedbyanexercise

or non-exercise of state powers (Article 68 Section 1,

ConstitutionalCourtAct).Second, if anordinary court'smotion

requesting judicial review is denied, the party concerned can

directly fileacomplaintwith theConstitutionalCourt (Article68

Section2,ConstitutionalCourtAct).Bygranting individuals the

righttofileconstitutionalcomplaints,thissystemhelpstoprovide

substantialprotectionofpeople'sfundamentalrightsenumerated

in the Constitution, and is considered by the people as the

"guardianoftheConstitution."

The first typeofconstitutionalcomplaintsallows individuals

to file complaints with the Constitutional Court directly, which

tends toprovideremedies forviolationofsubjectiverights.This

formofcomplaintsaccountsfor78.34percentofallcasesfiled.

Starting from its establishment, the Constitutional Court, as of

June30,2015,hasreceived21,774casesandupheldthecom-

plaintsin659cases(threepercentoftotal).

Thesecondtypeofconstitutionalcomplaintsaimstoprevent

thesituationwhereordinarycourtsbecomepassiveinrequesting

judicialreviewandthustheConstitutionalCourt'spowerofnorm

controlisrenderedinsignificantandmerelysymbolic.Thissystem

iswell receivedas theworld'sunprecedented,unique,andpru-

dentwayofoffsettingtheshortcomingsofnormcontrolpowerof

thecourt.Thesecasesaccountfor18.87percent(5,064cases)of

allconstitutionalcomplaintcases(26,838cases),andcomplaints

areupheldinasmuchas286cases,or5.64percent.Indeed,this

resultpointstothesuccessofthissystem.
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Yet, the low rate of upholding constitutional complaints

should not overshadow the significance of constitutional com-

plaints.Itistobenotedthatthissystemdoesnotonlyfunctionto

protect the fundamental rights of individuals (when complaints

areupheld),butalsoservestopreserveandsafeguardtheobjec-

tivityoftheConstitution,aswellascontributetoitsinterpretation

anddevelopment(whencomplaintsaredismissed).

Indeed, the constitutional complaint system greatly con-

tributestothepromotionofpeople'sfundamentalrights,buthas

itslimitssinceordinarycourtjudgmentsare,inprinciple,notsub-

ject to review.Thesystemmayhavesomesetbacks,aspeople

maysometimesabusetheirrighttofileaconstitutionalcomplaint.

Ihavethusfarspokenaboutthemandated,specificexperi-

encesofthecourtaswellassomepracticalproblemsitfacesin

fillingsuchmandates.

As theRepublicofKoreahasachieved industrializationand

democracyatthesametime,wearemorecommittedtouphold-

ing thesubstantive ruleof lawandbetterawareof fundamental

rights.Overthepast27years,theConstitutionalCourtofKorea

made remarkable achievements. People's highest trust in the

Courtamonganumberofstateinstitutionswellatteststothefact

thattheCourthasfirmlyestablisheditselfastheguardianofthe

Constitutionandfundamentalrights.TheCourtwillnotstaycom-

placent,butisdeterminedtomoveforward.Webelievethereisan

important task ahead of the Court: to create a unique, original

legalcultureandconstitutionaljurisprudencethatreflectKorea's

ownlegalenvironment.

IwanttomentionthatIamverygratefulandpleasedforthis

opportunity to share some cases of our Court with the partici-

pants.
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Ñ. Øî íà çà ðîâ 

ÑòàðøèéñîâåòíèêïîìîùíèêàÏðåçèäåíòàÐåñïóáëèêè
Òàäæèêèñòàíïîïðàâîâîéïîëèòèêå,ïîëíîìî÷íûé

ïðåäñòàâèòåëüÏðåçèäåíòàÐåñïóáëèêèÒàäæèêèñòàí
âÊîíñòèòóöèîííîìÑóäåÐåñïóáëèêèÒàäæèêèñòàí

ÐîëüÊîíñòèòóöèîííîãîÑóäà

ÐåñïóáëèêèÒàäæèêèñòàí

âñîâðåìåííîìîáùåñòâå

ßèñêðåííåðàäïðèâåòñòâîâàòüÂàñèïîæåëàòüÂàìõî-

ðîøåãîíàñòðîåíèÿèóñïåõîââðàáîòåêîíôåðåíöèè.

ÑåãîäíÿÊîíñòèòóöèîííûéÑóäÐåñïóáëèêèÒàäæèêèñòàí

îòìå÷àåò20-ëåòèåîáðàçîâàíèÿ,èâýòîéñâÿçèÿïîçäðàâëÿþ

âñåõ ñóäåéè ðàáîòíèêîâÊîíñòèòóöèîííîãîÑóäà, îñîáåííî

åãî Ïðåäñåäàòåëÿ - àêàäåìèêà Ìàõêàìà Аúçàìîâè÷à, êîòî-

ðûéíåóñòàííîâåä¸òðàáîòóïîóêðåïëåíèþÊîíñòèòóöèîííî-

ãîÑóäàèêîíñòèòóöèîííîãîêîíòðîëÿâíàøåéðåñïóáëèêåè

æåëàþèìâñåãîñàìîãîíàèëó÷øåãî.

Õî÷óîòìåòèòü,÷òîãîñóäàðñòâîìïðåäîñòàâëåíûîãðîì-

íûåïîëíîìî÷èÿÊîíñòèòóöèîííîìóÑóäóèâòîæåâðåìÿíà

ÊîíñòèòóöèîííûéÑóäâîçëîæåíàîãðîìíàÿîòâåòñòâåííîñòü

â ñôåðå ñóäåáíîé çàùèòû Êîíñòèòóöèè Ðåñïóáëèêè Òàäæè-

êèñòàí, îáåñïå÷åíèÿ åãî ïðÿìîãî, íåïîñðåäñòâåííîãî

äåéñòâèÿ.

Ïðîèçîøåäøèå â ïîñëåäíèå ãîäû ãëóáîêèå ïðåîáðàçî-

âàíèÿâðàçëè÷íûõñôåðàõæèçíèîáùåñòâàñïîñîáñòâóþòáî-

ëåå ïîëíîìó èñïîëüçîâàíèþ ïîòåíöèàëà Êîíñòèòóöèîííîãî

Ñóäàêàêðåàëüíîéñèëû,ñïîñîáíîéîñóùåñòâëÿòüêîíòðîëü

çàñîîòâåòñòâèåìçàêîíîâèäðóãèõíîðìàòèâíî-ïðàâîâûõàê-

òîâ Êîíñòèòóöèè Ðåñïóáëèêè Òàäæèêèñòàí. Õî÷ó îòìåòèòü,

÷òîíàðÿäóñýòèìÊîíñòèòóöèåéèçàêîíàìèïðåäîñòàâëåíû
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äðóãèåïîëíîìî÷èÿÊîíñòèòóöèîííîìóÑóäóÐåñïóáëèêèÒàä-

æèêèñòàí.

Îäíîâðåìåííîñîñòàíîâëåíèåìïðàâîâîãî ãîñóäàðñòâà

èíåçàâèñèìîãîïðàâîñóäèÿâíàøåéñòðàíåïîñòåïåííîðàñ-

òåò óðîâåíü îñâåäîìëåííîñòè ãðàæäàí î ñâîèõ ïðàâàõ è î

òîì,ñêàêèìèòðåáîâàíèÿìèîíèìîãóòâûñòóïàòü.Гðàæäàíåè

îðãàíèçàöèèíà÷èíàþòïðèáåãàòüêåùåñðàâíèòåëüíîíîâûì

äëÿíèõâîçìîæíîñòÿìñóäåáíîéôîðìûçàùèòûïðàâà,âòîì

÷èñëå âûäâèãàÿ âîçðàæåíèÿ ïðîòèâ íå ñîîòâåòñòâóþùèõ

Êîíñòèòóöèèçàêîíîâèäðóãèõíîðìàòèâíî-ïðàâîâûõàêòîââ

õîäåðàññìîòðåíèÿêîíêðåòíûõñóäåáíûõäåë,îáæàëóÿòàêèå

àêòûâñàìîñòîÿòåëüíîéèñïåöèàëüíîéñóäåáíîéïðîöåäóðå.

Íåîáõîäèìîîòìåòèòü,÷òîñòàíîâëåíèåÊîíñòèòóöèîííî-

ãîÑóäàòàêæåêàêèñóäîâîáùåéþðèñäèêöèèïðîèñõîäèëî

íàêîíñòèòóöèîííîéîñíîâå,àèìåííîíàïðèíöèïàõðàçäåëå-

íèÿâëàñòåéèïðèçíàíèÿîðãàíîâïðàâîñóäèÿñàìîñòîÿòåëü-

íîéâåòâüþâëàñòè-ñóäåáíîéâëàñòè.

Ñóùíîñòü êîíñòèòóöèîííîãî êîíòðîëÿ çàêëþ÷àåòñÿ â

òîì, ÷òî îíà âûïîëíÿåò âàæíåéøóþôóíêöèþ ãîñóäàðñòâà -

ãàðàíòèðóåò âûïîëíåíèå êîíñòèòóöèîííûõ íîðì, îáåñïå÷è-

âàåòñîáëþäåíèåòðåáîâàíèéÊîíñòèòóöèèâîâñåõîáëàñòÿõ

æèçíè îáùåñòâà, ïðåæäå âñåãî îáåñïå÷èâàåò ýôôåêòèâíóþ

çàùèòóïðàâ÷åëîâåêà,òîåñòüâàæíàÿèîñíîâíàÿðîëüâêîíñ-

òèòóöèîííîéíîðìåîòâåäåíàäàííîìóâîïðîñó,àèìåííîçà-

ùèòåïðàâèñâîáîä÷åëîâåêà,èïîñêîëüêóñàìîéñóòüþäå-

ìîêðàòè÷åñêîãîîáùåñòâàÿâëÿåòñÿ÷åëîâåê,ñëåäîâàòåëüíî,

åãîïðàâàìèñâîáîäàì.

Ñèëüíûé è íåçàâèñèìûé êîíñòèòóöèîííûé êîíòðîëü -

ýòîçàëîãñîáëþäåíèÿêîíñòèòóöèîííûõíîðìèóêðåïëåíèÿ

âåðû ëþäåé â ãîñóäàðñòâî, ãàðàíòèÿ ãðàæäàíñêîãî ñîãëà-

ñèÿèìèðà,ñòàíîâëåíèÿèðàçâèòèÿãðàæäàíñêîãîîáùåñò-

âà,îáåñïå÷åíèÿâåðõîâåíñòâàçàêîíàèâåðõîâåíñòâàïðà-

âà, òîðæåñòâà ñïðàâåäëèâîñòè è ðàçâèòèÿ ãîñóäàðñòâà. È

ïîëèòèêàíàøåãîãîñóäàðñòâàíàïðàâëåíàíàóñèëåíèåýòî-

ãîêóðñà.

Êîíñòèòóöèîííûéêîíòðîëüäåéñòâóåòíåçàâèñèìîèñëó-

æèò îáùåñòâó, òåì ñàìûì îáåñïå÷èâàåò ñîáëþäåíèå íîðì

Êîíñòèòóöèè.Åñëèâãîñóäàðñòâåîòñóòñòâóåòêîíñòèòóöèîí-

íûéêîíòðîëü,òîäàæåñàìàÿäåìîêðàòè÷åñêàÿêîíñòèòóöèÿñ
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øèðîêîéíîðìîéìîæåòñòàòüîáû÷íîéáóìàãîé,àîáùåñòâî

ìîæåòñòîëêíóòüñÿññåðü̧ çíûìèïðîáëåìàìè.

Ñëåäóåòîòìåòèòü,÷òîîðãàíêîíñòèòóöèîííîãîêîíòðîëÿ

íå ïîäìåíÿåò ñîáîé çàêîíîäàòåëüíóþ èëè èñïîëíèòåëüíóþ

âëàñòüèëèäðóãèåñóäåáíûåîðãàíû,íîâòîæåâðåìÿôóíê-

öèîíèðóåò ñàìîñòîÿòåëüíî, êàê îòäåëüíàÿ âåòâü âëàñòè â

ñèñòåìåñóäåáíîéâëàñòèÒàäæèêèñòàíà.Ïðèýòîìîáåñïå÷è-

âàåò ñîáëþäåíèå Êîíñòèòóöèè, ïðî÷íî çàùèùàåò ïðàâà è

ñâîáîäû ãðàæäàí, èíòåðåñû ãîñóäàðñòâà, ïðåäïðèÿòèé, ó÷-

ðåæäåíèéèîðãàíèçàöèé.

Êîíñòèòóöèÿ Ðåñïóáëèêè Òàäæèêèñòàí è Êîíñòèòóöèîí-

íûéçàêîíÐåñïóáëèêèÒàäæèêèñòàí"ÎÊîíñòèòóöèîííîìÑó-

äåÐåñïóáëèêèÒàäæèêèñòàí"íåòîëüêîñòàëèîñíîâíûìèäî-

êóìåíòàìè,óñòàíàâëèâàþùèìèñòàòóñèçàäà÷èÊîíñòèòóöè-

îííîãîÑóäà,íîèêðåïêèìèèíñòðóìåíòàìè,êîòîðûåïðèäà-

þò ìîùíûé èìïóëüñ äëÿ ýôôåêòèâíîãî ôóíêöèîíèðîâàíèÿ

ýòîãî îðãàíà, â ÷àñòíîñòè, åãî êîíòðîëüíîé äåÿòåëüíîñòè è

èññëåäîâàíèÿïðîáëåìêîíñòèòóöèîííîãîêîíòðîëÿ.

ÊîíñòèòóöèîííûéÑóä,ðàçðåøàÿñïîðûìåæäóãîñóäàð-

ñòâåííûìè îðãàíàìè, âûñòóïàåò êàê îðãàí êîìïðîìèññà è

ïðèìèðåíèÿ,êàêñòîÿùèéíàñòðàæåêîíñòèòóöèîííîãîñòðîÿ

õðàíèòåëüêîíñòèòóöèîííûõöåííîñòåé,.

Íåîáõîäèìîîòìåòèòü,÷òîîðãàíêîíñòèòóöèîííîãîêîíòðî-

ëÿôóíêöèîíèðóåò ýôôåêòèâíîèðåçóëüòàòèâíî,èìååò çíà÷è-

ìóþðîëüâñèñòåìåãîñóäàðñòâåííîéâëàñòè.Ðàñøèðåíèåôóíê-

öèéÊîíñòèòóöèîííîãîÑóäàÐåñïóáëèêèÒàäæèêèñòàí,óêðåïëå-

íèååãîïîçèöèèâîáùåñòâåñïîñîáñòâîâàëîáûäàëüíåéøåìó

ðàçâèòèþýòîãîèíñòèòóòàâÐåñïóáëèêåÒàäæèêèñòàí.Áûëîáû

öåëåñîîáðàçíîïåðåäàòüôóíêöèèòîëêîâàíèÿÊîíñòèòóöèèÐåñ-

ïóáëèêèÒàäæèêèñòàíÊîíñòèòóöèîííîìóÑóäóðåñïóáëèêè.

Íåîáõîäèìîñòüïåðåäà÷èäàííîéôóíêöèèïðîäèêòîâàíà

òåì,÷òîÊîíñòèòóöèîííûéÑóä,ðàññìàòðèâàÿäåëàîêîíñòè-

òóöèîííîñòèçàêîíîâèëèèíûõíîðìàòèâíî-ïðàâîâûõàêòîâ,

ôàêòè÷åñêèèïðàêòè÷åñêèäà̧ òòîëêîâàíèåÊîíñòèòóöèè,ïðè

ýòîìîïèðàåòñÿíàëîãè÷åñêóþñóùíîñòüòðåáîâàíèÿíîðìû

Êîíñòèòóöèè.Êðîìåòîãî,ñöåëüþóêðåïëåíèÿäåÿòåëüíîñòè

Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Òàäæèêèñòàí áûëî áû

öåëåñîîáðàçíûì ñîâåðøåíñòâîâàíèå êîíñòèòóöèîííîãî ñó-

äîïðîèçâîäñòâà,ãàðìîíèçàöèÿñòðóêòóðûèíîðìïðîöåññó-
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àëüíûõ çàêîíîâ ðåñïóáëèêè, ïðèíÿòèå îòäåëüíîãî çàêîíà î

êîíñòèòóöèîííîì ñóäîïðîèçâîäñòâå, îòäåëèâ åå îò Êîíñòè-

òóöèîííîãîçàêîíàÐåñïóáëèêèÒàäæèêèñòàíà"ÎÊîíñòèòóöè-

îííîìÑóäåÐåñïóáëèêèÒàäæèêèñòàí".

Îãðîìíûéâêëàäâðàçâèòèåêîíñòèòóöèîííîãîêîíòðîëÿ

âíîñÿò íàøè ó÷¸íûå, ÷üè íàó÷íûå òðóäû ïîìîãàþò èçó÷àòü

ñóùíîñòüýòîãîíîâîãîèíñòèòóòà,ñïîñîáñòâóþòåãîäàëüíåé-

øåìó ðàçâèòèþ. Êàê è äðóãèå îòðàñëè, êîíñòèòóöèîííûé

êîíòðîëüíóæäàåòñÿâèññëåäîâàíèèñîñòîðîíûó÷¸íûõïðà-

âîâåäîâèâíåñåíèèèìèïðåäëîæåíèéîòíîñèòåëüíîñîâåð-

øåíñòâîâàíèÿåãîñòðóêòóðûèäåÿòåëüíîñòè.

Êîíñòèòóöèîííûéêîíòðîëüâåñüìàâàæíàÿîòðàñëüæèç-

íèëþáîãî,îñîáåííîöèâèëèçîâàííîãîîáùåñòâà,èîííóæäà-

åòñÿâïîñòîÿííîìâíèìàíèè,àíàëèçå,èçó÷åíèèèñîâåðøåí-

ñòâîâàíèè. Áîëåå òîãî, Êîíñòèòóöèÿ ÿâëÿåòñÿ îñíîâíûì è

âàæíûìçàêîíîìëþáîãî, îñîáåííîäåìîêðàòè÷åñêîãî ãîñó-

äàðñòâà,îïðåäåëÿþùèìãîñóäàðñòâåííûéñòðîéèîñíîâíûå

ïóòèåãîðàçâèòèÿ,ïîýòîìóñîçäàíèåïîäîáíîãîîðãàíàäëÿ

îáåñïå÷åíèÿñîáëþäåíèÿíîðìÊîíñòèòóöèèÿâëÿåòñÿâåñüìà

äåìîêðàòè÷íûìèëîãè÷íîïðàâèëüíûì.

Òàêèìîáðàçîì,ÊîíñòèòóöèîííûéÑóäÿâëÿåòñÿîäíèìèç

âåäóùèõ ãîñóäàðñòâåííûõ îðãàíîâ â ëþáîì äåìîêðàòè÷åñ-

êîì ãîñóäàðñòâå è ñëóæèò âàæíåéøåé ïðàâîâîé ãàðàíòèåé

äëÿ òî÷íîãî ñîáëþäåíèÿ íîðì Êîíñòèòóöèè è îáåñïå÷åíèÿ

êàêâåðõîâåíñòâàçàêîíà,òàêèâåðõîâåíñòâàïðàâà.

Óâàæàåìûåó÷àñòíèêèÊîíôåðåíöèè!

Â÷åðà â îòêðûòèè Êîíôåðåíöèè ïðèíÿë ó÷àñòèåÏðåçè-

äåíòÐåñïóáëèêèÒàäæèêèñòàí,óâàæàåìûéÝìîìàëèÐàõìîí.

ÎíâûñîêîîöåíèëðîëüèäåÿòåëüíîñòüÊîíñòèòóöèîííîãîÑó-

äàÐåñïóáëèêèÒàäæèêèñòàí.Ýòîáîëüøàÿ÷åñòüäëÿ

ñîñòàâàèâñåõðàáîòíèêîâÊîíñòèòóöèîííîãîÑóäà

ÐåñïóáëèêèÒàäæèêèñòàí,âòîæåâðåìÿýòîèõçàñ-

ëóãà,ñ÷åìÿèõèïîçäðàâëÿþ.

Çàâåðøàÿñâîåâûñòóïëåíèå,åùåðàçïîçäðàâ-

ëÿþâåñüñîñòàâÊîíñòèòóöèîííîãîÑóäàèâñåõðà-

áîòíèêîâäàííîãîàâòîðèòåòíîãîãîñóäàðñòâåííîãî

îðãàíàðåñïóáëèêèñ20-ëåòèåìîáðàçîâàíèÿÊîíñ-

òèòóöèîííîãîÑóäàÐåñïóáëèêèÒàäæèêèñòàíèæå-

ëàþóñïåõîââèõäàëüíåéøåéäåÿòåëüíîñòè.
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Ðåöåíçèÿ

íàìîíîãðàôèþÏðåäñåäàòåëÿ

ÊîíñòèòóöèîííîãîÑóäàÐîññèéñêîéФåäåðàöèè,

äîêòîðàþðèäè÷åñêèõíàóê,ïðîôåññîðà,

çàñëóæåííîãîþðèñòàÐîññèéñêîéФåäåðàöèè

ÂàëåðèÿДìèòðèåâè÷àÇîðüêèíà

“ЦèâèëèçàöèÿïðàâàèðàçâèòèåÐîññèè”

Íà÷àëî âåêà îçíàìåíîâàëîñü âûäâèæåíèåì íàèáîëåå

ïðàãìàòè÷íûõ,ñèòóàòèâíûõðåøåíèéíàêîïèâøèìñÿâñîöè-

àëüíî-ïîëèòè÷åñêîé æèçíè è èçìåí÷èâûì âûçîâàì, èñõîä-

íîéòî÷êîéâîñíîâíîìñ÷èòàåòñÿòî,÷òîãëóáîêîòåîðåòè÷å-

ñêèå,àêàäåìè÷åñêèåèññëåäîâàíèÿóñòàðåëèèíåäîñòàòî÷íî

ñîçâó÷íû ñîâðåìåííîé ñèòóàöèè.Â ðåçóëüòàòå, íå òîëüêî â

íàó÷íûõèñòî÷íèêàõ,íîèâïðàâîâîéñèñòåìåíàèáîëååàêòó-

àëüíûìèñòàëèòàêíàçûâàåìûåñèòóàòèâíûåðåøåíèÿ,êîãäà

åäèíñòâåííî âåðíûìè ñ÷èòàþòñÿ êîíêðåòíûå ïðàãìàòè÷å-

ñêèå ïîçèöèè, íàïðàâëåííûå íà ýôôåêòèâíîå ðåøåíèå

ïîñòàâëåííîéçàäà÷è.Íàêàêîì-òîýòàïåðàçâèòèÿòàêèåïîä-

õîäû âíåøíå ðåàëüíî âîñïðèíèìàëèñü êàê áåçîãîâîðî÷íî

ñïðàâåäëèâûå: â êîíå÷íîì ñ÷åòå, ãëóáîêèå òåîðåòè÷åñêèå

ó÷åíèÿ îòîæäåñòâëÿëèñü ñ èñêëþ÷èòåëüíî ôèëîñîôñêèìè

àáñòðàêòíûìè äîêòðèíàìè, íå ñïîñîáíûìè ïðîòèâîñòîÿòü

êîíêðåòíûìâûçîâàì.

Ïðèôðàãìåíòàðíîìîòêëèêåíàòóèëèèíóþïðîáëåìóíå

òîëüêî ñòàíîâèòñÿ íåâîçìîæíî îáåñïå÷èòü íåîáõîäèìûå

åäèíûå êðèòåðèè â ïðèìåíÿåìûõ èíèöèàòèâàõ, íî è âîçíè-

êàþòãëóáîêèåïðîòèâîðå÷èÿ,ðàñøàòûâàþùèåäàííûéîáùå-

ñòâåííûé ñòðîé. Â ìîíîãðàôèè, â ÷àñòíîñòè, ðàçâàë ÑÑÑÐ

îáúÿñíÿåòñÿ ñëåäóþùèì îáðàçîì: “×òî ñòàëî ïðè÷èíîé

êðàõà ñîöèàëèçìà è ðàçâàëà ÑÑÑÐ? Òî, ÷òî â ïåðèîä òàê

íàçûâàåìîãîñîâåòñêîãîñòðîèòåëüñòâàáûëîäåôîðìèðîâà-

íîèïîäàâëåíîíà÷àëîñâîáîäûèãèïåðòðîôèðîâàíîíà÷àëî
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âëàñòè.Âèòîãåñîöèàëüíî-ïîëèòè÷åñêàÿêîíñòðóêöèÿäåðæà-

ëàñüçàñ÷åòæåñòêîãîòîòàëèòàðíîãîäèêòàòà,ïîäàâëÿþùåãî

ñâîáîäó ëè÷íîñòè. А òàêàÿ æåñòêàÿ êîíñòðóêöèÿ ðàíî èëè

ïîçäíîîáðå÷åíàíàñëîì”.

Òåì íå ìåíåå çàðîäèâøèåñÿ íà ñòûêå 20 è 21 âåêîâ è

ïðîäîëæàþùèåñÿèïîñåéäåíüâûøåóêàçàííûåïîäõîäûíå

ñìîãëèâûäâèíóòüêîðåííûåèäîëæíûåðåøåíèÿäëÿïðîòè-

âîñòîÿíèÿ âûçîâàì, óãðîæàþùèì öèâèëèçàöèè è äåìîêðà-

òèè. Áîëåå òîãî, çà êîðîòêèé ñðîê ñòàëî î÷åâèäíûì, ÷òî

îáîñîáëåííûå îò îáùåé ñèñòåìû, íå ïðîøåäøèå â íóæíîì

îáúåìå òåîðåòè÷åñêîãî îáîñíîâàíèÿ è ìíîãî÷èñëåííûå ïî

ñóãóáîïðàêòè÷åñêèìêðèòåðèÿìïðèâëåêàòåëüíûåèíèöèàòè-

âûïðèâåëèêâîçíèêíîâåíèþíîâûõâûçîâîâ.

Íàýòîìïðîòèâîðå÷èâîìôîíåâûäàþùèéñÿðîññèéñêèé

ïðàâîâåä Âàëåðèé Äìèòðèåâè÷ Çîðüêèí, îáðàùàÿñü ê êîì-

ïëåêñíîìóðàñêðûòèþðîëèöèâèëèçàöèèïðàâàâêîíòåêñòå

ðåøåíèÿâîïðîñîâ,ñâÿçàííûõñðàçâèòèåìÐîññèè,ïðåäëà-

ãàåò ñîâåðøåííî èíóþ ìåòîäîëîãèþ èññëåäîâàíèÿ, ñ÷èòàÿ

íàèâûñøèìèâûðàæåííûåâòðàäèöèîííûõòåîðèÿõñîöèîëî-

ãèè ïðàâà è ôèëîñîôèè èäåè, êîòîðûå ñîäåðæàò “ðåöåïò”

ðàñêðûòèÿçàêîíîìåðíîñòåéðàçâèòèÿíàëþáîìýòàïåèñòî-

ðèè÷åëîâå÷åñòâà,ðàâíîöåííîãîàíàëèçàèîöåíêèâûçîâîâ,

ïîñÿãàþùèõ íà âûñøèå öåííîñòè öèâèëèçàöèè è äåìîêðà-

òèè,àòàêæåðàçðàáîòêèíåîáõîäèìûõêîìïëåêñíûõìåõàíèç-

ìîâèïðîöåäóðïîïðîòèâîñòîÿíèþèì.

Îáåñïðåöåäåíòíîìãëóáîêîìîõâàòåèîñîáîéìåòîäîëî-

ãèè ïîñòàâëåííûõ âîïðîñîâ ñâèäåòåëüñòâóþò ðàçìûøëåíèÿ

àâòîðàâñâÿçèñòàêíàçûâàåìûìè“ãîðÿ÷èìè”è“àêòóàëüíû-

ìè”ïðàâîâûìèïðîáëåìàìè.

Âåëèêîëåïíûé ó÷åíûé, à òàêæå òàëàíòëèâûé þðèñò,

èìåþùèé îãðîìíûé îïûò è ãëóáîêîå ìûøëåíèå, ïðèøåë ê

âûâîäó, ÷òî îãðîìíûé îáúåì ñàìîé ðàçíîé èíôîðìàöèè è

áåñïðåöåäåíòíîáûñòðîåðàçâèòèåñîáûòèéçà÷àñòóþíåïîç-

âîëÿþò çàìåòèòü ðåàëüíûå ïðè÷èíû òåõ èëè èíûõ ÿâëåíèé,

ïðàâèëüíîâîñïðèíÿòüèõíàñòîÿùèåèñòîêè.Âêîíòåêñòåýòèõ

ðàçìûøëåíèé àâòîð îòäàåò ïðåäïî÷òåíèå èñòîðè÷åñêèì è

ñîöèîêóëüòóðíûìèñòîêàì,èêàêñëåäñòâèåîòäàåòñòåðæíå-

âîåçíà÷åíèåîñíîâíûìâîïðîñàìñîöèîëîãèèèôèëîñîôèè.

“Ýòî ïðåæäå âñåãî âîïðîñû, ñâÿçàííûå ñ èñòîðè÷åñêîé
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îáóñëîâëåííîñòüþïðàâîâîãîïóòèÐîññèèâêîíòåêñòåîáùèõ

çàêîíîìåðíîñòåéðàçâèòèÿ÷åëîâå÷åñòâàêàêïðàâîâîéöèâè-

ëèçàöèè,ñôóíäàìåíòàëüíûìèñîæèàëüíî-êóëüòóðíûìèîñî-

áåííîñòÿìè íàøåé ñòðàíû, ñ èììàíåíòíîé âçàèìîñâÿçüþ

þðèäè÷åñêîéôîðìûèñîöèàëüíîãîñîäåðæàíèÿ,ñâëèÿíèåì

ýêîíîìè÷åñêèõîòíîøåíèéñîáñòâåííîñòèíàðàçâèòèåïîëè-

òèêî-ïðàâîâîéñôåðûèò.ä.”.

ÏîìíåíèþâûäàþùåãîñÿïðàâîâåäàÂàëåðèÿÇîðüêèíà,

èñõîäÿ èç öåëåñîîáðàçíîñòè ðàâíîöåííîãî àíàëèçà âûøå-

óêàçàííûõ âîïðîñîâ, âîçíèêëà íåîáõîäèìîñòü îáðàòèòüñÿ ê

êëàññèêàìñîöèàëüíîéôèëîñîôèè,òàêêàêòîëüêîîíè,ïîåãî

óáåæäåíèþ,ñìîãëèðàñêðûòüöåííûåïðàâîâûåèäåèèçàêî-

íîìåðíîñòèðàçâèòèÿ ÷åëîâå÷åñòâàèöèâèëèçàöèè.Â òîæå

âðåìÿ,ó÷èòûâàÿñôîðìèðîâàâøèåñÿâíàñòîÿùååâðåìÿñòå-

ðåîòèïû â ñâÿçè ñ ðåàëüíûì íàó÷íûì è ïðàãìàòè÷åñêèì

çíà÷åíèåìýòèõó÷åíèé,àâòîðçàðàíååïðîñèòíåâîñïðèíè-

ìàòüåãîóïîìÿíóòóþïîçèöèþêàê“íàèâíî-èäåàëèñòè÷åñêèé

âçãëÿä”íàðîññèéñêóþèãëîáàëüíóþïðàâîâóþðåàëüíîñòü.А

ñòî÷êèçðåíèÿâñåñòîðîííåãîèçó÷åíèÿñëîæíåéøèõñîâðå-

ìåííûõ âîïðîñîâ î êðàéíå âàæíîì çíà÷åíèè ýòèõ ó÷åíèé

Âàëåðèé Çîðüêèí çàìå÷àåò: “ß äîñòàòî÷íî õîðîøî çíàþ

ñóðîâóþèöèíè÷íóþðåàëüíîñòü.Íîóæåäàâíîïîíèìàþ,àâ

íûíåøíåìêðèçèñåïîíÿëåùåîñòðåå,÷òîáåçîáðàùåíèÿê

“âå÷íûì âîïðîñàì" óñïåøíîå ðåøåíèå ñëîæíåéøèõ ïðî-

áëåì, âñòàþùèõ ïåðåä Ðîññèåé è ïåðåä ÷åëîâå÷åñòâîì â

öåëîì,ïðîñòîíåâîçìîæíî”.

Âìîíîãðàôèèèñòîêàìèñîâðåìåííûõâûçîâîââîñíîâ-

íîì ñ÷èòàåòñÿ “õîëîäíàÿ ýêîíîìè÷åñêàÿ âîéíà”, âåäóùàÿ ê

íåèçáåæíîìó âîåííîìó ïðîòèâîñòîÿíèþ. Êîíå÷íî, àâòîð

äàëåê îò ìûñëè, ÷òî ñîâðåìåííûì ïîëèòè÷åñêèì âûçîâàì

âîçìîæíî ïðîòèâîñòîÿòü òîëüêî ïîñðåäñòâîì ïðàâîâûõ

ðû÷àãîâ, îäíàêî ïîä÷åðêèâàåòñÿ òà ìûñëü, ÷òî â ñâÿçè ñ

íîâûìè áåñïðåöåäåíòíûìè íàïðàâëåííîñòÿìè è âûçîâàìè

êà÷åñòâà,êîòîðûìåùåñëåäóåòïðîéòè÷åðåçñåðüåçíûåýâî-

ëþöèîííûå ïðîöåññû, íåîáõîäèìî íå òîëüêî ïî âîçìîæíî-

ñòè áûñòðî è ãëóáîêî âîñïðèíÿòü è îñîçíàòü èõ ðåàëüíóþ

ñóòü,íîèïîñïåøíîðàçðàáîòàòüèïðèìåíèòüêàêîòêëèêíà

íèõ ñîîòâåòñòâóþùèå ïðîöåäóðû, ñîïðîâîæäàåìûå òàêæå

ðàçóìíûìèïðàâîâûìèãàðàíòèÿìè.
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Â ìîíîãðàôèè âûðàæåíà îçàáî÷åííîñòü â ñâÿçè ñ

ñîâðåìåííûìè êðèçèñíûìè ðàçâèòèÿìè, êîòîðûå ìîãóò

èñêàçèòüïðåäñòàâëåíèåîíåîáõîäèìîéïðàâîâîéêóëüòóðå,

ïîëíîñòüþ ñíèçèòü óäåëüíûé âåñ ïðàâà êàê ñîöèàëüíîãî

èíñòðóìåíòàâìåñòåñîâñåìèâûòåêàþùèìèèçýòîãîíåãà-

òèâíûìè ïîñëåäñòâèÿìè. А èñêàæåííîå ïðåäñòàâëåíèå î

ðåàëüíîé öåííîñòè ïðàâà ÷ðåâàòî ìåæíàöèîíàëüíûìè

ñòîëêíîâåíèÿìè.

Çàìåòèì, ÷òî ñ öåëüþ ñãëàæèâàíèÿ ìåæíàöèîíàëüíûõ

ñòîëêíîâåíèé, à óðîêè èñòîðèè ïîêàçûâàþò, ÷òî âïîëíå

ðåàëüíî, ÷òî ëîêàëüíûå êîíôëèêòû ïåðåðàñòóò â âîéíû,

íåîáõîäèìîñòüãëîáàëèçàöèîííûõèíèöèàòèââìîíîãðàôèè

ïðèíöèïèàëüíî íå îòâåðãàåòñÿ, îäíàêî àâòîð ñîâåðøåííî

ñïðàâåäëèâîîòìå÷àåò,÷òîãëîáàëèçàöèÿíåòîëüêîîòêðûâà-

åò ïåðåä ÷åëîâå÷åñòâîì íîâûå âîçìîæíîñòè, íî è ÷ðåâàòà

àáñîëþòíî íîâûìè íåïðåäñêàçóåìûìè ðèñêàìè. Ïðè÷åì,

åñëè äàæå ñïåöèàëèñòû, èìåÿ îáîñíîâàííûå àðãóìåíòû,

áóäóò óòâåðæäàòü, ÷òî â áëèæàéøåå âðåìÿ ÷åëîâå÷åñòâó íå

óãðîæàåòíèêàêîéçíà÷èìûéôèíàíñîâî-ýêîíîìè÷åñêèéêðè-

çèñ, âñåðàâíî÷åëîâå÷åñòâîâ êîíòåêñòå ãëîáàëèçàöèîííûõ

ïðîöåññîâïî÷òèâñåâðåìÿáóäåòæèòüâñòðàõåïðåäñòîÿùå-

ãîêðèçèñà.

Îäíàêîâîïðîñôèíàíñîâîãîêðèçèñàåùåâòîéèëèèíîé

ìåðå òåðïèì, áîëüøóþ îçàáî÷åííîñòü âûçûâàåò âîïðîñ

âîåííûõ ñòîëêíîâåíèé. Èçâåñòíûå ó÷åíûå ìèðà, êàæåòñÿ,

äåëàþò äëÿ ñåáÿ íîâûå îòêðûòèÿ èç çàáûòûõ ó÷åíèé Êàðëà

Ìàðêñà, ïðèíèìàÿ çà îòïðàâíóþ òî÷êó ìåòêèé èñõîäíûé

âîïðîñ î òîì, êàê ìîæíî èñêëþ÷èòü âîçíèêíîâåíèå âîéí,

åñëè àâòîðû ãëîáàëèçàöèîííûõ ïðîöåññîâ íå ñ÷èòàþò

íåèçáåæíûìèðàçëè÷íûåïðîÿâëåíèÿôèíàíñîâîãîêðèçèñà.

Ôðàãìåíòàðíîå âîñïðèÿòèå èñòîðè÷åñêèõ ñîáûòèé ïðîñòî

íåðàçóìíî,àïðèðàññìîòðåíèèèõâöåëîñòíîñòèñòàíîâèòñÿ

î÷åâèäíî, ÷òî ñîöèàëüíûå ïðîòèâîñòîÿíèÿ, êàê ìèíèìóì

âîåííûåñòîëêíîâåíèÿîáÿçàòåëüíîñîïðîâîæäàëèôèíàíñî-

âî-ýêîíîìè÷åñêèå êðèçèñû. Òàêèì îáðàçîì, íàâÿçàííûé

ðåàëèçì íàïðàâëÿåò ìûñëèòåëåé íàøåãî âðåìåíè íà ïåðå-

îñìûñëåíèåó÷åíèÿÌàðêñà,âðåçóëüòàòå÷åãîçàïîñëåäíèé

ïåðèîä èññëåäîâàòåëè óæå ñ ïîä÷åðêíóòîé íàñòîðîæåí-

íîñòüþîòíîñÿòñÿêìàðêñèñòñêîéòåîðèè
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ÑîãëàñíîÂàëåðèþÄìèòðèåâè÷ó,íà÷àâøèéñÿåùåâ2008

ãîäóâñåìèðíûéôèíàíñîâî-ýêîíîìè÷åñêèéêðèçèñíåèçáåæíî

ðàçäåëèëìèðíàäâå÷àñòè,îäíàåãî÷àñòüðàâíîöåííîâîñïðè-

íèìàåò,÷òîãëîáàëèçàöèÿíåÿâëÿåòñÿãàðàíòèåéòîãî,÷òî÷åëî-

âå÷åñòâîèçáåæèòâñå óãðîæàþùèååìóáåäû, àäðóãàÿ ÷àñòü,

îñîçíàâàÿ,÷òîâçãëÿäûíàãëîáàëèçàöèþóæåíåòàêèåòâåðäûå

èîäíîçíà÷íûåêàêðàíüøå,ïûòàåòñÿêàêìîæíîñêîðååèâñæà-

òûå ñðîêè èñêóññòâåííî çàâåðøèòü âåñü îáúåì óïîìÿíóòûõ

ïðîöåññîâ. Ïðè÷åì â òàêîé ïðîòèâîðå÷èâîé îáñòàíîâêå

ïîñïåøíîñòüìîæåòïðèâåñòèêåùåáîëååîïàñíûìñèòóàöèÿì.

Âìîíîãðàôèèàâòîðïîäâåðãîáîñíîâàííîéêðèòèêåó÷å-

íèÿ íàèáîëåå ìàêñèìàëèñòñêèõ ïðîÿâëåíèé ãëîáàëèçàöèè.

“Аíàëèçèðóÿðàáîòû“ÿñòðåáîâ”ãëîáàëèçàöèè,òàêèõêàêЖàê

Аòòàëè,â÷èòûâàÿñüâèõêàòåãîðè÷åñêèåòðåáîâàíèÿ,êàñàþ-

ùèåñÿíåîáõîäèìîñòèìèðîâîãîïðàâèòåëüñòâàèïàðëàìåí-

òà,ìèðîâûõñèëáåçîïàñíîñòèèíàäíàöèîíàëüíîéñóäåáíîé

ñèñòåìû,íåâîëüíîñïðàøèâàåøüñåáÿ:îòêóäàòàêîåóïîðñò-

âî â óñëîâèÿõ, êîãäà âñå ñóùåñòâóþùèå íàäíàöèîíàëüíûå

ñèñòåìû ñåáÿ ñêîìïðîìåòèðîâàëè?”. Çàìåòèì, ÷òî â ñâîèõ

îöåíêàõâîòíîøåíèèíàäíàöèîíàëüíîéñèñòåìûàâòîðáåðåò

çàîñíîâóíåñâîèñóáúåêòèâíûåçàìå÷àíèÿ,àòåðåçîëþöèè

ÎÎÍ, êîòîðûå ïîñòàâèëè ïîä âîïðîñ ýôôåêòèâíîñòü ðÿäà

íàäíàöèîíàëüíûõ ñòðóêòóð â äåëå óñòðàíåíèÿ ïîñëåäñòâèé

âñåìèðíîãî ôèíàíñîâî-ýêîíîìè÷åñêîãî êðèçèñà. Â ÷àñòíî-

ñòè, ïîä÷åðêèâàåòñÿ ìûñëü, ÷òî îá ýôôåêòèâíîñòè ýòèõ

ñòðóêòóðìîæíîáûëîáûñ óâåðåííîñòüþ ãîâîðèòü,åñëèáû

ïîñëåäíèåõîòÿáûñðàçóìíîéòî÷íîñòüþïðåäñêàçàëèíàè-

õóäøèå ðàçâèòèÿ è ïðåäëîæèëè âñåîáùóþ ïðîãðàììó èõ

ïðåäóïðåæäåíèÿ.

Ïîèñòèíå îäíîé èç íàèâûñøèõ öåííîñòåé ìîíîãðàôèè

ÿâëÿåòñÿòî,÷òîâíåéïðîñòîîòñóòñòâóþòóçêîåâîñïðèÿòèå

èñêëþ÷èòåëüíî íàöèîíàëüíûõ èíòåðåñîâ â àñïåêòå àíàëèçà

ñîâðåìåííûõâûçîâîâ.“Êîíñïèðîëîãè÷åñêèåðàññóæäåíèÿî

ìèðîâîì çàãîâîðå çëûõ ñèë, ñòðåìÿùèõñÿ ê óñòàíîâëåíèþ

çëîâåùåãîàíòèãóìàíèñòè÷åñêîãîìèðîóñòðîéñòâàîñòàâèìâ

ñòîðîíå è íå áóäåì øàðàõàòüñÿ èç êðàéíîñòè â êðàéíîñòü.

Ïðèçíàåìíåîáõîäèìîñòüäâèæåíèÿ÷åëîâå÷åñòâàêãëîáàëü-

íîìóñîþçóèîãðîìíûåáëàãà,êîòîðûåîíîñóëèò,ïðèçíàåì

åãî èñòîðè÷åñêóþ áåçàëüòåðíàòèâíîñòü. È ïðîâåäåì îò÷åò-
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ëèâóþ ãðàíü ìåæäó ýòîé ïðèíöèïèàëüíîé  áåçàëüòåðíàòèâ-

íîñòüþèîãîëòåëîéïîñïåøíîñòüþ”.

Ïî ñóòè, çàêëþ÷èòåëüíàÿ ÷àñòü ìîíîãðàôèè ïîñâÿùåíà

èìåííîïðàâîâûìîñíîâàìâûøåóïîìÿíóòîéàëüòåðíàòèâíî-

ñòè,ãàðàíòèåéêîòîðûõñ÷èòàåòñÿôîðìèðîâàíèåöèâèëèçî-

âàííîãîïðàâà,â÷àñòíîñòèñèñòåìíîïðåäñòàâëåíûöèâèëè-

çàöèîííûåïåðñïåêòèâûñîâðåìåííîãîìèðà.Аâòîðñ÷èòàåò

öèâèëèçîâàííîå ïðàâî íåîáõîäèìîé ïðåäïîñûëêîé ñóùå-

ñòâîâàíèÿ÷åëîâå÷åñòâà,ñ÷åìíåëüçÿíåñîãëàñèòüñÿ.

Áåññïîðíî, ê âûøåîòìå÷åííûì íîâûì àñïåêòàì ïðàâà

îáðàùàëèñü òàêæå ìíîãèå äðóãèå çàñëóæåííûå ïðàâîâåäû,

îäíàêîèìåííîÂàëåðèéÄìèòðèåâè÷ïåðâûìñìîãèññëåäî-

âàòüýòèàñïåêòûñèñòåìíîâêîíòåêñòåñîâðåìåííûõðàçâè-

òèé,ðàñêðûâñîâåðøåííîíîâûåîðèåíòèðûðîëèïðàâà.×òî

è ãîâîðèòü, íàó÷íûåâûâîäûâûáðàëèâ êà÷åñòâåîðèåíòèðà

ñòàáèëüíîå ðàçâèòèå Ðîññèéñêîé Ôåäåðàöèè, îäíàêî î÷å-

âèäíî, ÷òî îíè èìåþò íàó÷íî-ïðàêòè÷åñêóþ öåííîñòü äëÿ

ëþáîéäðóãîéñòðàíû,òàêêàêèçó÷åííûåñèòóàöèèèâûäâèíó-

òûåïðåäëîæåíèÿâîñíîâíîìèìåþòâñåîáùèéõàðàêòåð.

ÏðåäñåäàòåëüÊîíñòèòóöèîííîãîÑóäà

ÐåñïóáëèêèÀðìåíèÿ,

äîêòîðþðèäè÷åñêèõíàóê,

ïðîôåññîðГàãèê Гàðóшåâè÷ Àðóòþíÿí

Ïðåäñåäàòåëüñîâåòà

“Цåíòðàêîíñòèòóöèîííîãîïðàâà”,

äîêòîðþðèäè÷åñêèõíàóê,

ïðîôåññîðГåâîðã Áàëàáåêîâè÷ Дàíèåëÿí
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