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J. Mazák
President of the 

Constitutional Court of the Slovak Republic

The Review of the Reform Legislation in 
Proceedings before The Constitutional 

Court of the Slovak Republic*

I.
The Act on the Constitutional Court (Act No. 38/1993 Coll. in

its valid version) specifies who is authorized to initiate proceedings
on the conformity of legal regulations: the cited provision includes
only subjects defined in Art 130 (1 a) - e) of the Constitution. The
Constitutional Court commences proceedings if the motion is 
submitted by:

a) At least one-fifth of all Members of Parliament,
b) The President of the Slovak Republic, 
c) The Government of the Slovak Republic,
d) A court,
e) The Attorney General.
Private persons have no legitimation on submitting an application

concerning the conformity between ordinary law and the
Constitution or international treaties or agreements.

In my presentation I will focus only on the capacity of a group
of Members of Parliament asking the Constitutional court whether a
particular piece of ordinary law is, or is not in compliance with the
Constitution, or international treaties or agreements.
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III.

In its first term (1993-2000) the Constitutional Court stipulated
that the Parliament had no capacity to annul the decisions on the
privatisation passed by the former Government. At the same time it
decided that the Parliament could not substitute the competences
belonging to the Government and judiciary (see case PL.ÚS 16/95).
In its finding regarding the possibility to create investigatory 
committees within the Parliament the Constitutional Court stressed
that such committees were in contrary with the position of the
National Council because creating them it would mean the overrun
its constitutional competence. Such a procedure of the Parliament
would be in contrary with the rule of law and the division of powers
including the system of checks and balances  (case PL. ÚS 29/95). 

IV.

In the second term of office of the Constitutional Court during
which several reforms took place mainly in medical care, education
and social sphere various submissions have been filed on 
commencement of proceedings on conformity of laws introducing
these reforms to the legal order. As a typical representative of the
Constitutional Court decisions could be presented the delicate issue
of rendering payable the medical services not connected with the
medical care. The second example could be the issue of the 
discrimination of students in relation to performing some works.  

1. The Constitutional Court decision on the constitutionality of the
fees connected with providing medical care (PL. ÚS 38/03) was 
initiated in 2003 by the group of oppositional and independent
Members of the Parliament. The Constitutional Court arrived at
conclusions that introducing fees on services in medical care 
contradicts to the Article 40 of the Constitution. 

According to Art. 40 of the Constitution everyone shall have the
right to protection of his or her health.  The citizens shall have the
right to free health care and medical equipment for disabilities on the
basis of medical insurance under the terms to be laid down by a law.

II.
The right of group of Members of Parliament to submit an 

application on the conformity between ordinary law and the
Constitution should be used for a parliamentary minority or 
opposition political parties or movements. Through this legitima-
tion the opposition has got the opportunity to participate in the leg-
islative process despite the fact that inside the Parliament it was not
able to uphold its ideas during the law-making process. However, it
is valid, provided the coalition has the majority in the Parliament
and the Government is not a so called minority government. This
allows the opposition of being, although after passing a law in ques-
tion, a part of the relevant political power deciding on the quality
and quantity of legal norms passed by the Parliament. A submission
on the compliance between ordinary law (its part or a particular
provision) transfers the political conflict from the Parliament to the
proceedings before the Constitutional Court where the opposition
can act relatively independently from the opinion and the power of
the majority votes. 

Usually, the opposition brings an application on the conformity
between the law and the Constitution to the Constitutional Court
mainly in the situations in which it has failed to oppose the reform
legislation, or to persuade the majority within the Parliament on its
amendments to the draft legislation. During the short history of the
constitutional judiciary in Slovakia, notably in the first term of the
Constitutional Court (1993-2000), the political minority inside the
Parliament used the capacity to transmit the political struggle from
the parliamentary scene to the Constitutional Court because of
unwillingness of the majority to accept some of the elementary
principles of the Rule of law.  

Hence the Constitutional Court had to decide on non-conformity
between several ordinary laws and the Constitution which involved the
reforms of legal order or economic order including social tasks, the
new system of the health care and pensions.  There are some examples
of these landmark decisions. 
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which violates the principle of equality. The legislator has to con-
sider whether there is a reason for preferring some groups, what is
the aim of preference, and whether there is a proportional relation
between this aim and the preference stipulated in the law. The
Constitutional Court expressed its opinion that in the field of eco-
nomic, social, cultural and minority rights such preferences in the
limits of proportionality are acceptable, and sometimes also neces-
sary in order to remove natural inequalities between different
groups of people. It is proved in our Constitution also which in case
of some fundamental rights directly presupposes preference of
some groups of natural persons (women, juveniles, handicapped)
and gives a constitutional basis to such preference. Finally, the
Constitutional Court arrived at conclusion that preferring certain
groups of natural persons against some other natural persons in
form of special legal regulation because of their specific, often dis-
advantageous characteristics is not a discrimination of the other
natural persons, but contrariwise it is a guarantee of the constitu-
tional principle of equality.  The Constitutional Court presented this
way its vision and limits of the endeavour at so called real, it is to
say, not only formal equality. 

V.

The above and some other similar cases were however criti-
cized. It must be said that the Constitutional Court in its proceed-
ings on conformity of legal regulations considered to be the „trea-
sure“ of its competencies has concentrated on the interpretation of
the Constitution. The only evaluative criterion was finally whether
the challenged law, its part, or different provisions were in confor-
mity with the marked provisions of the Constitution of the Slovak
Republic. The above statement has been proved not only through
the statistics showing that the Constitutional Court has cancelled
some reform enactments while some others were kept as a part of
the valid legal order, but also through the fact that besides some
angry statements heard from some politicians there were no serious
opponents-specialists in Slovakia in relation to the Constitutional

Under the Constitutional Court opinion the legislator has kept the 
regulation of the conditions of providing free medical care on the
basis of the medical insurance to the law. The legislator has reduced
the extent of the provided medical care, however, pursuant to the
Constitutional Court opinion, it has done it in an unconstitutional
way. The Constitutional Court said: „The Constitution provides
space for rendering payable of some parts of the provided medical
care which oversteps the extent and content of the medical care 
provided under medical insurance. It involves also some operations
and activities which, although closely connected with the medical
care provided under medical insurance, however, they do not make
its immediate component part. “Thus the Constitution guarantees
only the right to free medical care provided on the basis of the 
medical insurance while the law can empower to regulation of the
conditions of providing medical care, i.e. to real implementation of
the content of this fundamental right. 

From the above standpoint of the Court it follows that the
specific conditions (extent, content) of providing free medical care

on the basis of the medical insurance depends on the majority of the
Parliament. The reasoning of the decision at the same time shows that
the legislator’s considerations are limited by (potential) review of the
Constitutional Court. This Court reviews whether the legislator has
not created real obstacles to the citizens´ access to their fundamental
right, or whether the paid medical services can be separable from
the medical care provided free of charge. 

2. After the adoption of the new Labour Code (2001) the
Constitutional Court has decided (case PL. ÚS 10/02) on the com-
pliance between the provision enabling students to have a part-time
job, or to be a team worker and the constitutional principle of
equality that according to the group of Members of Parliament has
been breached in favour of students in comparison with others. 

Under the Constitutional Court opinion the criterion of propor-
tionality relates to regulations which give preference to certain
group of citizens. The Constitutional Court claimed that a legal reg-
ulation giving preference to a certain group of persons following
from its characteristic as such could not be considered a regulation
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ñêîé Êîìèññèè ïî ðàññëåäîâàíèþ Êîíñòèòóöèîííûé Ñóä îò-
ìåòèë, ÷òî òàêèå Êîìèññèè ìîãóò ïðîòèâîðå÷èòü ïîçèöèÿì
Íàöèîíàëüíîãî Ñîâåòà, ïîòîìó ÷òî èõ ñîçäàíèå îçíà÷àëî áû
ïðåâûøåíèå êîíñòèòóöèîííûõ ïîëíîìî÷èé. Òàêàÿ ïðîöåäóðà
ïðîòèâîðå÷èò ïðèíöèïó âåðõîâåíñòâà ïðàâà è ðàçäåëåíèþ
âëàñòåé, âêëþ÷àþùèì ñèñòåìó ñäåðæåê è ïðîòèâîâåñîâ. 

Â ïåðèîä âòîðîãî ñðîêà Êîíñòèòóöèîííîãî Ñóäà, êîãäà áû-
ëè ïðèíÿòû íåêîòîðûå ðåøåíèÿ îòíîñèòåëüíî ðåôîðì çäðà-
âîîõðàíåíèÿ, îáðàçîâàíèÿ è ñîöèàëüíîé ñôåðû, íà÷àëîñü
ðàññìîòðåíèå äåë î ñîîòâåòñòâèè ðåôîðì Êîíñòèòóöèè. Ðå-
øåíèÿ Êîíñòèòóöèîííîãî Ñóäà ìîãóò ñòàòü ïðåäìåòîì îáñóæ-
äåíèé, òàê êàê ïëàòíûå ìåäèöèíñêèå óñëóãè íå ñâÿçàíû ñ
ïðåäîñòàâëÿåìûì íàñåëåíèþ ìåäèöèíñêèì îáñëóæèâàíèåì. 

Court findings rendered in cases of the mentioned reform laws.
This is a clear proof that the proceedings on the conformity of legal
regulations have achieved their goal regardless of the fact whether
they referred to the reform laws or some other enactments passed in
the Slovak Republic.

Ðåôîðìèðóþùèå çàêîíû â ñóäåáíîì
ïðîöåññå Êîíñòèòóöèîííîãî
Ñóäà Ðåñïóáëèêè Ñëîâàêèÿ

ß. Ìàçàê
Ïðåäñåäàòåëü Êîíñòèòóöèîííîãî

Ñóäà Ðåñïóáëèêè Ñëîâàêèÿ

Ðeçþìå

Â Ïàðëàìåíòå ïàðëàìåíòñêîå ìåíüøèíñòâî, îïïîçèöèÿ,
ïîëèòè÷åñêèå äâèæåíèÿ èìåþò ïðàâî îáðàùåíèÿ â Êîíñòèòó-
öèîííûé Ñóä ïî âîïðîñó ñîîòâåòñòâèÿ äåéñòâóþùåãî çàêîíà
Êîíñòèòóöèè. Áëàãîäàðÿ ýòîìó çàêîíó îïïîçèöèÿ ïðèîáðåëà
ïðàâî ó÷àñòâîâàòü â çàêîíîäàòåëüíîì ïðîöåññå, íåñìîòðÿ  íà
òî, ÷òî â Ïàðëàìåíòå èõ ìíåíèÿ íå ïîëó÷èëè îäîáðåíèÿ.

Íà ïðîòÿæåíèè íåäîëãîâîãî ñóùåñòâîâàíèÿ êîíñòèòóöèîí-
íîãî ïðàâîñóäèÿ Ñëîâàêèè  â ïåðèîä ïåðâîãî ñðîêà Êîíñòè-
òóöèîííîãî Ñóäà (1993-2000) ïàðëàìåíòñêîå ìåíüøèíñòâî
èñïîëüçîâàëî ýòó âîçìîæíîñòü äëÿ ïåðåíîñà ïîëèòè÷åñêîé
áîðüáû èç Ïàðëàìåíòà â Êîíñòèòóöèîííûé Ñóä, òàê êàê áîëü-
øèíñòâî íå æåëàëî ïðèçíàòü ïðèíöèï âåðõîâåíñòâà çàêîíà. 

Â òå÷åíèå ïåðâîãî ñðîêà (1993-2000) Êîíñòèòóöèîííûé
Ñóä óñòàíîâèë, ÷òî Ïàðëàìåíò íå èìååò ïðàâà àííóëèðîâàòü
ðåøåíèå î ïðèâàòèçàöèè, ïðèíÿòîå ïðåäûäóùèì Ïðàâèòåëü-
ñòâîì. Â òî æå âðåìÿ Ñóä ðåøèë, ÷òî íå ìîæåò âçÿòü íà ñå-
áÿ îáÿçàííîñòè Ïðàâèòåëüñòâà è ñóäåáíîé âëàñòè. Â ñâîèõ
ïîçèöèÿõ îòíîñèòåëüíî âîçìîæíîñòè ñîçäàíèÿ ïàðëàìåíò-
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òåëüñòâà - îñîáåííî ýôôåêòèâíîå ñðåäñòâî âûïîëíåíèÿ âû-
òåêàþùèõ èç Êîíâåíöèè îáÿçàòåëüñòâ.

Ãîñóäàðñòâà-ó÷àñòíèêè â ðàçëè÷íûõ ôîðìàõ ïðèçíàëè Êîí-
âåíöèþ ÷àñòüþ íàöèîíàëüíîãî çàêîíîäàòåëüñòâà. Íåêîòîðûå
èç íèõ - ñîîòâåòñòâóþùèì çàêîíîäàòåëüíûì àêòîì, à íåêîòî-
ðûå - ñóäåáíîé ïðàêòèêîé. Ïîäîáíî äðóãèì åâðîïåéñêèì ãî-
ñóäàðñòâàì, Ãðóçèÿ òîæå ïðèçíàëà Êîíâåíöèþ ÷àñòüþ ñâîåãî
çàêîíîäàòåëüñòâà. Îòñþäà ñëåäóåò, ÷òî ëþáîå ôèçè÷åñêîå
èëè þðèäè÷åñêîå ëèöî, âûñòóïàÿ ïåðåä ãðóçèíñêèìè ñóäàìè
èëè àäìèíèñòðàòèâíûìè îðãàíàìè, ìîæåò îïèðàòüñÿ íà ïîëî-
æåíèÿ Åâðîêîíâåíöèè è íà èõ îñíîâàíèè äîêàçûâàòü íàðóøå-
íèå ñîáñòâåííûõ ïðàâ.

Çäåñü æå íåîáõîäèìî îòìåòèòü, ÷òî èíèöèàòèâà ïðèìåíå-
íèÿ Êîíâåíöèè ïðè ðàññìîòðåíèè äåëà ìîæåò èñõîäèòü òàêæå
è ñî ñòîðîíû ñàìîãî ñóäà. Ñóä êàê àðáèòð ìîæåò îïèðàòüñÿ íà
íîðìàòèâíûé àêò, íà êîòîðûé íè îäíà èç ñòîðîí ïðîöåññà íå
ññûëàåòñÿ. Âìåñòå ñ òåì íåîáõîäèìî ó÷åñòü è òî, ÷òî åñëè
ýôôåêòèâíàÿ çàùèòà ïðàâà òðåáóåò ïðèìåíåíèÿ Êîíâåíöèè,
íà êîòîðóþ ñòîðîíû íå ññûëàþòñÿ, ñóä â îïðåäåëåííîé ìåðå
äàæå îáÿçàí ïðèìåíèòü ýòîò ìåæäóíàðîäíûé àêò.

Ïðèìåíåíèå Åâðîïåéñêîé êîíâåíöèè íàöèîíàëüíûìè ñó-
äàìè òåñíî ñâÿçàíî ñ âîïðîñîì îáîñíîâàíèÿ ñóäåáíûõ ðå-
øåíèé íà îñíîâàíèè ïîëîæåíèé Åâðîêîíâåíöèè. Ñëåäóåò çà-
ìåòèòü, ÷òî ñòåïåíü îáîñíîâàííîñòè  ñóäåáíîãî ðåøåíèÿ çà-
âèñèò îò ñóäüè è èñõîäÿ èç ýòîãî îíà èíäèâèäóàëüíà. Ïðè
ýòîì îòñóòñòâóþò êàêèå-ëèáî ôîðìàëüíûå òðåáîâàíèÿ, òî÷-
íî îïðåäåëÿþùèå ñòàíäàðòû îáîñíîâàíèÿ. Íåñìîòðÿ íà ýòî,
îáÿçàòåëüñòâî îáîñíîâàíèÿ ñóäåáíûõ ðåøåíèé ïðÿìî ïðå-
äóñìàòðèâàåòñÿ ñîîòâåòñòâóþùèì çàêîíîäàòåëüñòâîì Ãðó-
çèè. Íóæíî ó÷èòûâàòü è òî, ÷òî òðåáîâàíèå ìîòèâèðîâêè è
îáîñíîâàíèÿ ñóäåáíûõ ðåøåíèé âûòåêàåò íå òîëüêî èç ñîîò-
âåòñòâóþùèõ àêòîâ, ðåãóëèðóþùèõ ñóäîïðîèçâîäñòâî, íî èç
îáùèõ ïðèíöèïîâ ïðàâà è ïðèðîäû ñïðàâåäëèâîãî ñóäåáíî-
ãî ðàçáèðàòåëüñòâà. Ñòðàñáóðãñêèé ñóä ïî äåëó Âàí äå Ãóðê
ïðîòèâ Íèäåðëàíäîâ, èñõîäÿ èç ïóíêòà ïåðâîãî ñòàòüè 6
Êîíâåíöèè, îáÿçàë ñóäû ó÷àñòâóþùèõ â ïðîöåññå  ãîñó-
äàðñòâ  ìîòèâèðîâàòü ñâîè ðåøåíèÿ.

Òàêèì îáðàçîì, ìîæíî îòìåòèòü, ÷òî â ñëó÷àå, êîãäà íà-
öèîíàëüíûé ñóä ñ÷èòàåò íåîáõîäèìûì ïðèìåíèòü Åâðîêîí-

Äæ. Õåöóðèàíè
Ïðåäñåäàòåëü Êîíñòèòóöèîííîãî 

Ñóäà Ãðóçèè

Çíà÷åíèå ïðåöåäåíòíîãî ïðàâà 
Åâðîïåéñêîãî ñóäà ïî ïðàâàì ÷åëîâåêà

äëÿ íàöèîíàëüíîãî ïðàâà*

Ñòðàñáóðãñêèé ñóä ïî ïðàâàì ÷åëîâåêà - îñíîâíîé è öåí-
òðàëüíûé îðãàí â ñèñòåìå Åâðîêîíâåíöèè. Äåéñòâèòåëüíî,
Åâðîïåéñêàÿ êîíâåíöèÿ î çàùèòå ïðàâ ÷åëîâåêà è îñíîâíûõ
ñâîáîä âîçëàãàåò îáÿçàòåëüñòâî ïî èñïîëíåíèþ ðåøåíèé ñó-
äà òîëüêî íà ãîñóäàðñòâà - ó÷àñòíèêè ïðîöåññà, íåçàâèñèìî
îò ýòîãî îíà óñòàíàâëèâàåò òå îáùèå ïðàâîâûå ñòàíäàðòû, êî-
òîðûå  â äàëüíåéøåì  îñóùåñòâëÿþòñÿ ïîñðåäñòâîì ïðàâîâûõ
ñèñòåì äîãîâàðèâàþùèõñÿ ãîñóäàðñòâ. Óêàçàííûå ñòàíäàðòû
îêàçûâàþò äîñòàòî÷íî ñèëüíîå âëèÿíèå íà ôîðìèðîâàíèå íà-
öèîíàëüíîãî ïðàâà è ñóäåáíîé ïðàêòèêè. Ýòèì îáóñëîâëåíî
òî, ÷òî ñ òå÷åíèåì âðåìåíè Åâðîïåéñêèé ñóä ïî ïðàâàì ÷åëî-
âåêà ÷åðåç ñâîþ ïðàêòèêó ñòàë âåñüìà òåñíî ñâÿçàí ñ ïðàâî-
âûìè ñèñòåìàìè ãîñóäàðñòâ - ÷ëåíîâ Ñîâåòà Åâðîïû.

Íåîáõîäèìî îòìåòèòü, ÷òî Åâðîïåéñêèé ñóä ïî ïðàâàì
÷åëîâåêà ðàññìàòðèâàåò âûñøèå íàöèîíàëüíûå ñóäû â êà-
÷åñòâå çíà÷èòåëüíîãî ìåõàíèçìà çàùèòû ïðàâ ÷åëîâåêà.
Åùå â ñâîèõ ïåðâûõ ðåøåíèÿõ ñóä ïðèçíàë ò.í. ñóáñèäèàð-
íûé õàðàêòåð êîíâåíöèîííîé ñèñòåìû çàùèòû ïðàâ ÷åëîâå-
êà. Cóáñèäèàðíîñòü êîíâåíöèîííîãî ìåõàíèçìà çàùèòû
ïðàâ ÷åëîâåêà îçíà÷àåò, ÷òî çàùèòà ïðåäóñìîòðåííûõ Êîí-
âåíöèåé ïðàâ íà÷èíàåòñÿ íà âíóòðèãîñóäàðñòâåííîì - íà-
öèîíàëüíîì óðîâíå. Ïîýòîìó Ñòðàñáóðãñêèé ñóä ïî äåëó
Èðëàíäèÿ ïðîòèâ Ñîåäèíåííîãî Êîðîëåâñòâà îòìåòèë, ÷òî
ïðèçíàíèå Åâðîêîíâåíöèè ÷àñòüþ íàöèîíàëüíîãî çàêîíîäà-
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*
Äîêëàä ïðåäñòàâëåí íà X Åðåâàíñêîé ìåæäóíàðîäíîé êîíôåðåíöèè.



íîì ðåøåíèè Ñòðàñáóðãñêèé ñóä çàÿâèë, ÷òî â áîðüáå ñ ìà-
ôèåé, èñõîäÿ èç îáùèõ èíòåðåñîâ Èòàëèè, îáùèõ óñòðåìëå-
íèé åå íàðîäà, ïðåâåíòèâíàÿ êîíôèñêàöèÿ, íàïðàâëåííàÿ íà
îãðàíè÷åíèå îáîðîòà ôèíàíñîâûõ ñðåäñòâ ïðåäïîëàãàåìûõ
÷ëåíîâ ìàôèîçíûõ ãðóïïèðîâîê,  ÿâëÿåòñÿ îäíèì èç ýôôåê-
òèâíûõ ñðåäñòâ áîðüáû ñ äàííûì ïðåñòóïëåíèåì, ÷òî, â
ñâîþ î÷åðåäü, ïîëíîñòüþ ñîîòâåòñòâóåò öåëÿì Êîíâåíöèè.
Êîíñòèòóöèîííûé Ñóä Ãðóçèè èñïîëüçîâàë óïîìÿíóòûé ñòàí-
äàðò Ñòðàñáóðãñêîãî ñóäà è ñ÷åë, ÷òî â áîðüáå ñ êîððóïöè-
åé, èñõîäÿ èç îáùåãîñóäàðñòâåííûõ èíòåðåñîâ è îáùèõ çà-
êîííûõ öåëåé, áåçâîçìåçäíîå èçúÿòèå íåîáîñíîâàííîãî
èìóùåñòâà ó ëèöà, îáâèíÿåìîãî â ñîâåðøåíèè äàííîãî ïðå-
ñòóïëåíèÿ, ñîîòâåòñòâîâàëî êàê öåëÿì Êîíñòèòóöèè Ãðóçèè,
òàê è Êîíâåíöèè. Íåîáõîäèìî ó÷èòûâàòü è òî îáñòîÿòåëüñò-
âî, ÷òî Êîíñòèòóöèîííûé Ñóä â òîì æå äåëå ïðèìåíèë óñòà-
íîâëåííûé ñòðàñáóðãñêèì ïðåöåäåíòíûì ïðàâîì ïðèíöèï ò.
í. “ïðîïîðöèîíàëüíîñòè” (“ñîðàçìåðíîñòè”). Â ÷àñòíîñòè,
èñõîäÿ èç âûøåóêàçàííîé çàêîííîé öåëè, ñðåäñòâà, èñïîëü-
çîâàííûå ãîñóäàðñòâîì äëÿ ëèøåíèÿ íåîáîñíîâàííîãî èìó-
ùåñòâà, Ñóä ñ÷åë ïðîïîðöèîíàëüíûìè ýòîé æå öåëè è íå
ïîäòâåðäèë íàðóøåíèÿ ïðàâà ñîáñòâåííîñòè, çàùèùåííîãî
ñòàòüåé 21 Êîíñòèòóöèè Ãðóçèè. 

Ñëåäóåò òàêæå îòìåòèòü, ÷òî ïðèìåíåíèå Êîíñòèòóöèîí-
íûì Ñóäîì Ãðóçèè â äàííîì êîíêðåòíîì äåëå ïðåöåäåíòîâ
Åâðîïåéñêîãî ñóäà ïî ïðàâàì ÷åëîâåêà áûëî îáóñëîâëåíî
îáùèì ñîäåðæàíèåì ñòàòüè 21 Êîíñòèòóöèè Ãðóçèè, ÷òî, â
ñâîþ î÷åðåäü, íå äàâàëî äîñòàòî÷íûõ îñíîâàíèé äëÿ ðàçðå-
øåíèÿ äàííîãî äåëà â Êîíñòèòóöèîííîì Ñóäå.

Ñ òî÷êè çðåíèÿ ïðèìåíåíèÿ Åâðîêîíâåíöèè è ïðåöåäåí-
òîâ Åâðîïåéñêîãî ñóäà ïî ïðàâàì ÷åëîâåêà, âåñüìà èíòå-
ðåñíî òàêæå ðåøåíèå  Êîíñòèòóöèîííîãî Ñóäà Ãðóçèè ïî
äåëó ÎÎÎ “Óíèñåðâèñ” ïðîòèâ Ïàðëàìåíòà Ãðóçèè. Â óêà-
çàííîì äåëå èñòöîì - êîìïàíèåé “Óíèñåðâèñ” îñïàðèâàëèñü
íîðìû Óãîëîâíî-ïðîöåññóàëüíîãî êîäåêñà Ãðóçèè, êîòîðûå
íà ýòàïå ïðåäâàðèòåëüíîãî ñëåäñòâèÿ ëèøàëè ñîîòâåòñò-
âóþùåå ëèöî âîçìîæíîñòè îáæàëîâàòü ðåøåíèå ñóäà î ïðî-
èçâîäñòâå îáûñêà è èçúÿòèè. Ñëåäóåò îòìåòèòü, ÷òî â ñòàòüå
42 Êîíñòèòóöèè Ãðóçèè â îáùåì ãîâîðèòñÿ î ïðàâå ëèöà îá-
ðàùàòüñÿ â ñóä çà çàùèòîé ñâîèõ ïðàâ. Âîïðîñ áûë ïîñòàâ-

âåíöèþ äëÿ ðàçðåøåíèÿ êîíêðåòíîãî äåëà, îí ñîîòâåòñòâåí-
íî îáÿçàí îáîñíîâàòü ñâîþ ìîòèâàöèþ íà îñíîâàíèè ïðà-
âèëüíîãî òîëêîâàíèÿ êîíâåíöèîííûõ ïîëîæåíèé. 

Òîëêîâàíèå êîíâåíöèîííûõ ïîëîæåíèé ñ ó÷åòîì  îáúåêòà
è öåëåé Êîíâåíöèè òðåáóåò áîëåå òâîð÷åñêîãî ïîäõîäà ê åå
òåêñòó, íåæåëè óñòàíîâëåíèÿ ëåêñè÷åñêîãî çíà÷åíèÿ òîãî
èëè èíîãî òåðìèíà.

Ïîýòîìó ýôôåêòèâíîñòü ïðèìåíåíèÿ Åâðîêîíâåíöèè äëÿ
ðàçðåøåíèÿ äåë íàöèîíàëüíûìè ñóäàìè â çíà÷èòåëüíîé
ñòåïåíè çàâèñèò îò òîãî, â êàêîé ìåðå ïðèçíàþò è ïðèìåíÿ-
þò îíè  ïðåöåäåíòû Ñòðàñáóðãñêîãî ñóäà êàê íàäçîðíîãî
îðãàíà Êîíâåíöèè, äàþùåãî àâòîðèòåòíîå  òîëêîâàíèå åå
ïîëîæåíèé.

Êîíñòèòóöèîííûé Ñóä Ãðóçèè ÷àñòî ïðèìåíÿåò Åâðîêîí-
âåíöèþ è ïðàêòèêó Ñòðàñáóðãñêîãî ñóäà äëÿ óòî÷íåíèÿ è ýô-
ôåêòèâíîãî  ðàçúÿñíåíèÿ íîðì  êîíêðåòíîãî ïðàâà. Êîíñòè-
òóöèîííûé Ñóä Ãðóçèè ïî äåëó  Ãðàæäàíå Ãðóçèè À. Ìåïà-
ðèäçå è äðóãèå ïðîòèâ Ïàðëàìåíòà Ãðóçèè ïðèìåíèë ñòàí-
äàðòû Ñòðàñáóðãñêîãî ñóäà ïðè  ðàçúÿñíåíèè  ïðàâà ñîáñò-
âåííîñòè, çàùèùåííîãî Êîíñòèòóöèåé Ãðóçèè. Èñõîäÿ èç
ñòàòüè ïåðâîé Ïåðâîãî äîïîëíèòåëüíîãî Ïðîòîêîëà ê Åâðî-
ïåéñêîé êîíâåíöèè, òîëêîâàíèå êîòîðîé áûëî äàíî Ñòðàñ-
áóðãñêèì ñóäîì, Êîíñòèòóöèîííûé Ñóä îòìåòèë, ÷òî ïðàâî
ñîáñòâåííîñòè ëèöà íå ìîæåò îãðàíè÷èâàòü ïðàâî ãîñóäàð-
ñòâà êîíòðîëèðîâàòü ïîëüçîâàíèå ñîáñòâåííîñòüþ “â ñîîò-
âåòñòâèè ñ îáùèìè èíòåðåñàìè”, è óñòàíîâèë ïðåäåëû êîí-
ñòèòóöèîííîé çàùèòû ñîáñòâåííîñòè, êîòîðûå  ñîäåðæàëèñü
â Êîíñòèòóöèè Ãðóçèè â âèäå íîðìû îáùåãî  õàðàêòåðà. Êîí-
ñòèòóöèîííûé Ñóä â óïîìÿíóòîì äåëå ïðèìåíèë ïðåäóñìîò-
ðåííóþ Êîíâåíöèåé ò. í. “äîêòðèíó ïðåäåëîâ ñâîáîäíîé
îöåíêè” ïðàâ. Åâðîïåéñêèé ñóä ïî ïðàâàì ÷åëîâåêà íåîäíî-
êðàòíî îòìå÷àë, ÷òî â ñâÿçè ñ çàùèòîé ïðàâ ãîñóäàðñòâà-
ó÷àñòíèêè èìåþò âîçìîæíîñòü îïðåäåëÿòü “ïðåäåëû ñâîáîä-
íîé îöåíêè”. Â ÷àñòíîñòè, ãîñóäàðñòâà îáëàäàþò îïðåäåëåí-
íîé ñâîáîäîé óñòàíàâëèâàòü îãðàíè÷åíèÿ ïðàâ è ñâîáîä ÷å-
ëîâåêà, èñõîäÿ èç èíòåðåñîâ ãîñóäàðñòâà, à òàêæå ñ ó÷åòîì
åãî òðàäèöèé è êóëüòóðíîãî ñâîåîáðàçèÿ. Â äàííîì ñëó÷àå
Êîíñòèòóöèîííûé Ñóä Ãðóçèè ñîñëàëñÿ íà ðåøåíèå Ñòðàñ-
áóðãñêîãî ñóäà ïî äåëó Ðàéìîíäî ïðîòèâ Èòàëèè. Â óêàçàí-
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êîìïàíèè îñïàðèâàëè íàðóøåíèå ïðèìåíèòåëüíî ê íèì
ñòàíäàðòîâ óãîëîâíîãî ïðîèçâîäñòâà, ïðåäóñìîòðåííûõ
ñòàòüåé 6 Åâðîêîíâåíöèè, è, ñîîòâåòñòâåííî Åâðîïåéñêèé
ñóä îïðåäåëåíèåì îò 6 àïðåëÿ 2004 ãîäà ïðèíÿë èõ æàëîáû
ê ðàññìîòðåíèþ ïî ñóùåñòâó, òî åñòü ñ÷åë, ÷òî óñòàíîâëåí-
íûå Êîíâåíöèåé ñòàíäàðòû óãîëîâíîãî ïðîèçâîäñòâà ìîãóò
ðàñïðîñòðàíÿòüñÿ òàêæå íà þðèäè÷åñêèõ ëèö.

Òàêèì îáðàçîì,  âñå âûøåóêàçàííîå ïîäòâåðæäàåò ðîëü
è çíà÷åíèå ïðåöåäåíòíîãî ïðàâà Åâðîïåéñêîãî ñóäà ïî ïðà-
âàì ÷åëîâåêà â îñóùåñòâëåíèè êîíñòèòóöèîííîãî ñóäîïðî-
èçâîäñòâà Ãðóçèè è ïîçâîëÿåò â îáùåì ñôîðìóëèðîâàòü îñ-
íîâíûå öåëè, äëÿ  êîòîðûõ Êîíñòèòóöèîííûé Ñóä Ãðóçèè
ïðèìåíÿåò Åâðîïåéñêóþ êîíâåíöèþ è ïðàêòèêó Ñòðàñáóðã-
ñêîãî ñóäà, â ÷àñòíîñòè: 1) êàê ñðåäñòâî ðàçúÿñíåíèÿ âíóò-
ðèãîñóäàðñòâåííîãî íîðìàòèâíîãî àêòà èëè íîðì ïðàâà,
ïðåäóñìîòðåííûõ äàííûì àêòîì; 2) â ñëó÷àå ðàñõîæäåíèÿ
Êîíâåíöèè ñ âíóòðèãîñóäàðñòâåííûì àêòîì;  3) êîãäà ïîëî-
æåíèÿ Åâðîêîíâåíöèè è ñîîòâåòñòâóþùàÿ ïðàêòèêà Ñòðàñ-
áóðãñêîãî ñóäà ÿâëÿþòñÿ åäèíñòâåííûì ïðàâîâûì îñíîâà-
íèåì ðàçðåøåíèÿ äåëà â ñóäå.

Áëàãîäàðþ çà âíèìàíèå.

Importance of the European Court of Human
Rights Precedent law for the National law

G. Khetsuriani 
President of the Constitutional

Court of Georgia

Summary

Strasbourg Court of Human Rights is the main and central
body in the system of Euroconvention. It composes the main
legal standards which are later fulfilled by the means of judicial

ëåí ïåðåä Êîíñòèòóöèîííûì Ñóäîì ñëåäóþùèì îáðàçîì: â
÷àñòíîñòè, ñîäåðæèò ëè ñîîòâåòñòâóþùåå êîíñòèòóöèîííîå
ïîëîæåíèå òàêæå ïðàâî îáæàëîâàòü ñóäåáíîå ðåøåíèå è
íàñêîëüêî äîëæíî ðàñïðîñòðàíÿòüñÿ äåéñòâèå  ñòàòüè 42
Êîíñòèòóöèè è ñòàòüè 6 Åâðîêîíâåíöèè íà õîä ïðåäâàðè-
òåëüíîãî ñëåäñòâèÿ, ïîñêîëüêó èìè îãîâàðèâàþòñÿ óñëîâèÿ
íåïîñðåäñòâåííî ñóäåáíîãî ðàññìîòðåíèÿ. Êîíñòèòóöèîí-
íûé Ñóä Ãðóçèè ðóêîâîäñòâîâàëñÿ ïðèíöèïàìè ðàñïðîñòðà-
íèòåëüíîãî è ýôôåêòèâíîãî òîëêîâàíèÿ ïðàâ. Îí ñîñëàëñÿ
íà ðåøåíèå Åâðîïåéñêîãî ñóäà ïî äåëó Äåëüêóð ïðîòèâ
Áåëüãèè, â êîòîðîì Ñòðàñáóðãñêèé ñóä çàÿâèë, ÷òî “ïðàâî íà
ñïðàâåäëèâîå îñóùåñòâëåíèå ïðàâîñóäèÿ, èñõîäÿ èç Êîí-
âåíöèè, çàíèìàåò ñòîëü âàæíîå ìåñòî â äåìîêðàòè÷åñêîì
îáùåñòâå, ÷òî îãðàíè÷èòåëüíîå òîëêîâàíèå ñòàòüè 6 íå ñî-
îòâåòñòâîâàëî áû öåëÿì è çàäà÷àì åå ïîëîæåíèé”. Èñõîäÿ
èç óêàçàííîãî ñòàíäàðòà Ñòðàñáóðãñêîãî ñóäà, Êîíñòèòóöè-
îííûé Ñóä ñ÷åë, ÷òî â äàííîì ñëó÷àå  èìåëî ìåñòî íàðóøå-
íèå ïðàâà êîìïàíèè “Óíèñåðâèñ”, êîòîðîå âûòåêàëî èç  ñòà-
òüè 42 Êîíñòèòóöèè Ãðóçèè, òàê êàê, ñîãëàñíî ðàñïðîñòðàíè-
òåëüíîìó òîëêîâàíèþ äàííîé êîíñòèòóöèîííîé íîðìû, êàæ-
äîå ëèöî, îáæàëóÿ ñóäåáíîå ðåøåíèå, “ðåàëèçóåò” ñâîå
ïðàâî îáðàùàòüñÿ â ñóä çà çàùèòîé ñâîèõ ïðàâ.

×òî æå êàñàåòñÿ âîïðîñà, äîëæíî ëè ðàñïðîñòðàíÿòüñÿ
äåéñòâèå ïðàâà îáðàùàòüñÿ â ñóä è ïðàâà íà ñïðàâåäëèâîå
ñóäåáíîå ðàçáèðàòåëüñòâî äåëà òàêæå íà ýòàï ïðåäâàðè-
òåëüíîãî ñëåäñòâèÿ, Êîíñòèòóöèîííûé Ñóä ïðèìåíèë ïðè
åãî ðåøåíèè ñòàíäàðò Åâðîïåéñêîãî ñóäà ïî ïðàâàì ÷åëî-
âåêà è îòìåòèë, ÷òî ãàðàíòèè ñòàòüè 6 Åâðîêîíâåíöèè ðàñ-
ïðîñòðàíÿþòñÿ íå òîëüêî íà ðàçáèðàòåëüñòâî äåëà â ñóäå,
íî è  íà ïðåäøåñòâóþùèé è ïîñëåäóþùèå åãî  ýòàïû. 

Êîíñòèòóöèîííûé Ñóä Ãðóçèè ïðèìåíèë ïðåäóñìîòðåííûå
Êîíñòèòóöèåé Ãðóçèè è Åâðîêîíâåíöèåé ñòàíäàðòû, ñâÿçàí-
íûå ñ ðàññìîòðåíèåì óãîëîâíûõ äåë, â îòíîøåíèè þðèäè÷å-
ñêîãî ëèöà. Â îáîñíîâàíèå äàííîãî ðåøåíèÿ Êîíñòèòóöèîí-
íûé Ñóä ñîñëàëñÿ íà ïîñëåäíåå ðåøåíèå Åâðîïåéñêîãî ñó-
äà  ïî äåëó ÎÎÎ Ìàðôà Çååëàíä è ÎÎÎ «Ñòàëåïëàâèëüíîå
îáñëóæèâàíèå” ïðîòèâ Íèäåðëàíäîâ. Â êîìïàíèÿõ-çàÿâèòå-
ëÿõ, òàê æå, êàê è â ñëó÷àå ñ êîìïàíèåé “Óíèñåðâèñ”,  â õîäå
îáûñêà áûëè èçúÿòû ôèíàíñîâûå äîêóìåíòû. Óêàçàííûå

16 17

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ · 4(30)`05 Àêòóàëüíûå ïðîáëåìû êîíñòèòóöèîííîãî ïðàâîñóäèÿ



general legal goal, gratis confiscation of the groundless property
of a person accused in commitment of a given crime,
corresponded to the goals of the Constitution of Georgia and as
well as to the Convention. 

From the point of the application of the Euroconvention and
precedents of the European Court of Human Rights the decision
adopted by the Constitutional Court of Georgia on the case of
“”Universes” LTD via the Parliament of Georgia” is rather 
interesting.  

The above-mentioned can formulate the main goals which
the Constitutional Court of Georgia applies the European
Convection and the practice of Strasbourg Court, particularly: 
1. as the means of interpretation of the in-state normative acts
or the norms of right, envisaged by the given act; 2. in the case
of discrepancy of the Convention with in-state act; 3. when the
provision of the Euroconvention and the corresponding practice
of Strasbourg Court are the only legal grounds for the solution
of the case in the court. 

system of the party states. The mentioned standards apply with
rather strong influence over the formation of the national rights
and judicial practice.

It is necessary to mention that the European Court of Human
Rights considers the supreme national courts as an essential
mechanism of the protection of human rights. 

Application of the European convention by the national
courts is tightly connected with the issue of the grounds of the
judicial decisions on the basis of the provisions of the
Euroconvention.

In the cases, when the national court considers necessary to
apply Euroconvention for the solution of a case, it must ground
its motivations on the basis of the correct interpretation of the
conventional provisions.

Effectiveness of application of the Euroconvention for the
solution of the cases by the national courts mainly depends on the
degree of acknowledgement and application of the precedents of
the Strasbourg Court as a control body of Convention, providing
authoritative interpretation of its provisions. 

The Constitutional Court of Georgia frequently enforces the
Euroconvention and the practice of Strasbourg Court for the
definition and effectiveness of interpretation of a concrete case.
The Constitutional Court of Georgia in the case of “Residents of
Georgia A.Meporadze and others via Parliament of Georgia”
enforced the standards of the Strasbourg Court, for the
clarification of the rights of property, protected by the
Constitution of Georgia.

In the above-mentioned case, the Constitutional Court
enforced the right of “doctrine of the framework of the free
evaluation” provided by the Convention. Specifically, the state
applies with define freedom to establish the limitation of the
rights and freedoms of a person, proceeding from the interests
of the state, as well as considering its traditions and cultural 
peculiarities. In the mentioned case the Constitutional Court of
Georgia grounded its decision on the decision of Strasbourg
Court adopted on the case of “Raimondo via Italy”. 

The Constitutional Court of Georgia used the standards of
the Strasbourg Court and stated that in the fight against the 
corruption proceeding from the common state interests and
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several Latvian lawyers; however, at the present moment
nobody doubts that the general legal principle are significant
legal sources.

***

One has to admit that the essence of the principle of legal 
certainty has been gradually disclosed and interpreted by the
Constitutional Court as much as it was necessary to 
substantiate the decision in any concrete matter. At the
beginning it was done with circumspection, later - more
extensively and profoundly. 

***

For the very first time the Constitutional Court interpreted the
essence of the principle of legal certainty in its June 10, 1998
judgment1. The matter was dedicated to the right of the 
politically repressed persons of receiving compensations. It was
declared that the impugned Regulations by the Cabinet of
Ministers were unconformable with the law and Article 59 of the
Republic of Latvia Satversme (Constitution).

The Constitutional Court stressed: “Any law-based state
acknowledges the principle of trust in law. The principle 
determines that state institutions shall be consistent in their
activities as regards normative acts passed by them, they shall
take into account trust in law, which could arise on the basis of
a specific normative act”. 

The Constitutional Court concluded that “The politically
repressed persons trusted the procedure established already in
1988 by which property was restituted or its value compensated.
These persons planned their future, being aware of the rights,
endowed by certain normative acts, the fundamental statements

AA.. EEnnddzziinnss
President of the Constitutional Court 

of the Republic of Latvia 

The Principle of Legal Certainty within 
the Jurisdiction of the Republic of Latvia

Constitutional Court*

During the almost nine years of its activities the Republic of
Latvia Constitutional Court has reached 80 judgments. Almost
every fourth of them expressis verbis mentions the principle of
legal certainty. The above figure testifies that the principle of
legal certainty has played an important role in the jurisdiction of
the Constitutional Court. 

At the same time it should be stressed that “in the 
background” the principle of legal certainty is being enlarged
upon in every Constitutional Court judgment, in which the
Constitutional Court declares the impugned norm as uncon-
formable with the legal norms of higher legal force. Namely, this
principle is of conclusive importance when taking the decision on
the moment of the legal norms losing their validity. 

Thus the principle of legal certainty is a really important
instrument in the activities of the Constitutional Court. 

***

I have addressed the listeners from this same platform,
stating that the Republic of Latvia Constitutional Court has
been the very first Latvian court, which has made use of 
general legal principles as the source for their judgments.
Initially it caused failure to understand and even indignation of
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1 Judgment of the Constitutional Court in the case No.04-03 (98) “On Conformity of the
Cabinet of Ministers 23. April, 1996 Resolution No.148 “On the Procedure by which the
Property is Restituted or its Value is Compensated to the Persons, whose Administration
Deportation from the Territory of the Latvian SSR or from the Part of the Territory of the
Latvian SSR that Has Been Incorporated into the RSFSR is Recognized Unfounded” and the
Cabinet of Ministers 4. November, 1997 Resolution No. 367 “Amendments to egulations No.
148 of April 23, 1996” with the Law “On the Determination of the Status of Politically
Repressed Persons Suffered during the Communist and Nazi Regimes”, June 10, 1998.

*
Report is represented at the X Yerevan International Conference.



19, 2002 Judgment2.  At the Court session, reviewing this 
matter, the Saeima (Parliament) representative inter alia
stressed that “the principle of legitimate trust cannot be 
completely absolute”. 

The Constitutional Court referred to the viewpoint expressed
in former judgments and additionally pointed out: 

“In his/her turn, in compliance with the above principle, the
individual may rely on the constancy and invariability of a 
legitimately passed legal norm. He/she may plan his/her future
taking into consideration the rights the norm has endowed. 

The functioning of the principle of legal certainty depends on
the fact whether the person’s trust in the legal norm is 
legitimate, well-grounded and reasonable, in its turn, the legal
regulation on its essence should be reasonably definite and
constant, so that one could trust in it. 

Old age pensions belong to the sector of state social policy,
which is to be long-termed and stable. Social policy is connected
with the certain state support and protection for persons, who
need it, therefore the trust in law in this sector shall be protected”. 

The Constitutional Court stressed that “The Saeima, deviating
from the initially guaranteed rights without evaluating the 
conformity of the challenged norm with the principle of legal
certainty, has created the feeling of insecurity in the society. 

***

In its March 25, 2003 Judgment the Constitutional Court
expressed its viewpoint on the bounds of the activity of the legal
certainty principle3.  The Constitutional Court concluded: 

“Neither Article 1 nor Article 105 of the Satversme anticipates
prohibition of incorporating such amendments into legal 
regulation, which comply with the Satversme. However, in a
democratic state the principle of legal certainty requires 
envisaging a considerate transition to a new regulation when

of which up to April 23, 1996 were as follows: 
1) the application shall be submitted not later than 3 years

after the Resolution to consider deportation as unfounded was
adopted; 

2) the application shall be reviewed even after that time, if
the time limit has been exceeded because of justified reasons; 

3) buildings and other property shall be restituted, but if it is
not possible -their value shall be compensated in cash. 

Because of Resolutions No.148 and 367, passed by the
Cabinet of Ministers, part of the politically repressed persons
were denied the right of retrieving illegally confiscated 
property or receiving compensation for it as anticipated by
law. Thus, the principles of justice and legal certainty have
been violated”. 

Almost a year after that a new judgment followed the above
one, in which the Constitutional Court had to protect the rights
of the politically repressed persons, when reviewing the conformity
of the Cabinet of Ministers Regulations with the legal norms of
higher legal force. 

The Constitutional Court stressed that the norms of the law
shall be interpreted systemically, taking into consideration the
fact that “Article 1 of the Satversme (Constitution) of the
Republic of Latvia, determines, that Latvia is an independent,
democratic Republic”. And the following general legal princi-
ples: the principle of a law-based state, the principle of justice
and trust in law result from the Article. In compliance with the 
general legal principles, the politically repressed persons
believed in stability of the Law “On the Determination of the
Status of Politically Repressed Persons Suffered During the
Communist and Nazi Regimes”, especially in stability of the legal
norm envisaged by Article 9 of the Law. They trusted that no
special date for being granted the status of a politically
repressed person should be fixed. They trusted that offence
and injustice will be compensated in accordance with the law.” 

***

As concerns social security the Constitutional Court for the
first time interpreted the principle of legal certainty in its March
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2 Judgment of the Constitutional Court in case No. 2001-12-01 “On Compliance of
Paragraph 26 of the State Pension Law Transitional Provisions with Articles 91 and 109
of the Satversme (Constitution), March 19, 2002.

3 Judgment of the Constitutional Court in case No. 2002-12-01 “On the Compliance of the
Article 12 (Item 3 of the first Part) of the Law “On Land Reform in the Republic of Latvia
Cities” with Articles 1 and 105 of the Republic of Latvia Satversme”, March 25, 2003.



***

In October of 2004, on the basis of several claims by 
different courts, which reviewed concrete matters on the issues
of pensions - the Constitutional Court reached the Judgment5

which touches upon the principle of legal certainty. Two 
different norms were contested in the matter. 

In its Judgment the Court referred to several Judgments of the
European Court of Justice (case C-63/93 “Duff and Others v.
Minister for Agriculture and Food, Ireland, and the Attorney
General” [1996], ECR 1-0569, Item 20; case C-22/94 “Irish
Farmers Association and others v. Minister for Agriculture and
Food, Ireland and the Attorney General” [1997], ECR 1-01809, Item
19 and case C-177/90 “Ralf-Herbert Kahn v andirtschaftskammer
Weser-Ems”[1992], ECR 1-00035, Item 14) and stressed that “It is
necessary to establish whether the legislator has anticipated such
a right, as the individual may refer to the principle of legitimate trust
only in case if the legal regulation, earlier determined by the legis-
lator, has created basis for legitimate expectation”. 

As concerns one of the contested norms the Constitutional Court
concluded that “Taking into consideration the fact that the former
legal regulations have not determined the right to granting pensions
anew to persons, the Amendments, made by the legislator in the fifth
Part of Article 30, are not at variance with the principle of protection
of legitimate expectations, as this principle may protect only such
rights, which have been once determined to a person”. 

In its turn the second of the impugned norms was declared as
unconformable with the principle of legal certainty. The
Constitutional Court referred also to the Republic of Lithuania July
12, 2001 Judgment in which the Court of the neighboring State had
stressed: “the principle of legal security (legitimate trust) antici-
pates that legal regulation may be amended only in pursuance with
an earlier established procedure and without violating the principles
and norms of the Constitution as well as observing the legal inter-
est of the person and his/her legitimate expectations”6. 

adopting the above amendments. Reasonable terms shall be
established or due compensation for the incurred losses shall
be envisaged, i.e. - if the former land owners or their heirs have
started the process of regaining the property before the 
challenged norm taking effect and if they have invested certain
resources in it. 

When passing the challenged norm the legislator has not
envisaged such a regulation. However that does not forbid the
court of general jurisdiction, when reviewing concrete cases, to
apply the legal principles, following from the Satversme”. 

***

In its March 9, 2004 Judgment4 the Constitutional Court had
to solve an interesting problem: The Jurmala city Dome
(Municipality), when protecting its rights, referred to the 
principle of legal certainty. Only later the Dome specified that
the principle of legal certainty shall be applied to private 
persons and not the municipality of Jurmala. In its Judgment the
Constitutional Court concluded that the main function of the
above principle is to protect a private person from ungrounded
use of public power and it shall be applied only as far as the
specifics of public law subjects permit it. The submitter 
reasonably points out that the principle of legal certainty as 
concerns the legal relations of the above dispute protects the
individuals, who - trusting in the lawfulness of the terminated
Dome Regulations - have performed certain activities. 
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5 Judgment of the Constitutional Court in Case No. 2004-03-01 “On the Compliance of
Article 30 (Parts five and six) of the Law “On State Pensions” with Articles 1 and 91 of
the Republic of Latvia Satversme (Constitution)””; October 25, 2004.

6 See Rulings and Decisions of the Republic of Lithuania Constitutional Court No. 17;
Vilnius: Constitutional Court of the Republic of Lithuania, 2002, pp. 33-34.

4 Judgment of the Constitutional Court in Case No. 2003-16-05 “On the Compliance of
the Minister of Regional Development and Municipal Affairs May 27, 2003 Order No. 
2-02/57 on Suspension of the Enforcement of the Jurmala City Dome October 24, 2001
Binding Regulations No. 17 “On the Jurmala Detailed Land Use Plan for the Territory
Between the Bulduri Prospect, Rotas Street and 23-25 Avenues”; the Minister of
Regional Development and Municipal Affairs June 2, 2003 Order No. 2-02/60 on
Suspension of the Enforcement of the Jurmala City Dome October 9, 2002 Binding
Regulations No. 10 “On the Confirmation of the Detailed Land Use Plan for the Public
Center “Vaivari” as well as the Minister of Regional Development and Municipal Affairs
Order No. 2-02/62 on Suspension of the Enforcement of the Jurmala City Dome
November 7, 2001 Binding Regulations No. 18 “On the Confirmation of the Detailed
Land Use Plan for the Plot Bulduri 1001, Jurmala” with Article 1 of the Republic of Latvia
Satversme””; March 9, 2004



However, the Constitutional Court Law envisages freedom of
action as concerns the issue of declaring the term of the norm
becoming invalid. The third Part of Article 32 of the
Constitutional Court Law envisages: “(3) Any legal norm (act),
which the Constitutional Court has determined as incompatible
with the legal norm of higher force shall be considered invalid
as of the date of publishing the judgment of the Constitutional
Court unless the Constitutional Court has ruled otherwise”.

The Constitutional Court has ruled “OTHERWISE” almost in
every second of its judgments. In many cases “OTHERWISE” has
meant that the impugned norms lose their validity from the moment
of their issuance. But there have been also cases when it has been
ruled “OTHERWISE” referring to some moment in the future. 

When making the decision on unconformity of the impugned
norm (act) with the legal norm of higher force and taking the
decision on the moment from which the contested norm shall
lose validity, any concrete situation is discussed also from the
viewpoint of legal certainty. 

***

For the first time the Constitutional Court in the above 
connection referred to the principle of legal certainty already in
its fourth judgment8. Joint Interpretation by the Ministry of
Finance and by the Ministry of Economic Reforms, which these
Ministries had issued by exceeding their authority, was declared as
unconformable with the legal norms of higher force. The submitter
of the claim - the Council of the State Control - requested to
declare it as invalid as of the moment of its issuance. In its turn
the Constitutional Court decided to declare the impugned norm
as invalid from the moment of the announcement of the
Judgment. In its judgment the Constitutional Court stressed: 

“While discussing about the date from which the debated nor-

Simultaneously the Constitutional Court pointed out that “the
principle of legitimate trust among other things determines also
the fact that the rights, once acquired by an individual, cannot
exist for an unlimited time. Namely, this principle does not serve
as the basis for expectation that the once determined legal 
situation will never change. Essential is the fact that the 
principle of legitimate trust secures for the individual the legal
protection only for the transitional period, determined by the
legislator. The principle of legitimate trust does not guarantee
for the individual a continual status quo, i.e. it does not bestow
upon the individual the right to a constant exceptional situation
in the new legal regulation”. 

***

I would like to mention that a funny case took place a, 
concern, the principle of legal certainty In a matter, which was on
the issues of remuneration of the expenses of the Saeima deputies,
the Saeima representative, making reference to the principle of
legal certainty, stressed that the elected representatives of the
people were in a specific situation and should be trusted”7.
Naturally, such an interpretation of the principle of legal certainty
was not upheld by the Constitutional Court. 

***

As I have already mentioned the principle of legal certainty is
of importance also in another aspect. The Constitutional Court
assesses the concrete situation in every judgment, which
declare, that an impugned norm is unconformable with the legal
norms, of higher legal force.

***

The law establishes that in cases if the Constitutional Court
declares a norm as unconformable with a norm of higher legal
force, the Constitutional Court shall declare it as invalid.
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8 Judgment of the Constitutional Court in Case No. 04-05 (97) “On Conformity of the Joint
Interpretation by the Ministry of Finance (No. 047/475 Certified on April 30, 1993)  and by
the Ministry of Economic Reforms (No. 34-1.1-187; Certified on May 4, 1993) “On
Revaluation of Fixed Assets by Enterprise and Entrepreneur Company Accountancy”” and
Interpretation by the Ministry of Economy No. 3-31.1-231 of December 28, 1993 “On the
Procedure of Application of the Joint Interpretation by the Ministry of Finance ant the Ministry
of Economic Reforms “On Revaluation of Fixed Assets by Enterprise and  Entrepreneur
Company Accountancy”” with the Law “On the Procedure of Privatization of Objects
(Enterprises) of the State and Municipal Property” as well as Other Laws””; March 11, 1998.

7 Judgment of the Constitutional Court in Case No. 2001-06-03 “On Compliance of Items
4, 5, 6, 7, 8 and the First Sentence of Item 9 of the Saeima Presidium February 28, 2000
Regulations “On the Procedure of Compensating Expenses Occurred to the Deputies
while Exercising their Authority” with Article 91 of the Republic of Latvia Satversme””,
February 22, 2002.



The Constitutional Court declared the contested law as not
being in compliance with Article 66 of the Satversme and null
and void from the moment of the law “On the State Budget for
1999” taking effect, if the State Budget for 1999 does not 
envisage resources for covering the payment of maternity 
benefits to the persons indicated in the second part of Article 4
of the Law “On Maternity and Sickness Insurance”, even though
the submitter of the claim requested declaring the impugned
norm as null and void from the moment of its issuance.

***

Approach established in the above matters is still topical in
the Constitutional Court judgments; however in the text of more
recent judgments it is less noticeable expressis verbis. During
the practice of the last few years the Constitutional Court is
guided by the approach that the decision of the Constitutional
Court as concerns the moment from which the impugned norm
loses validity shall be substantiated only in special cases.
However, in all cases the Constitutional Court, when taking the
decision, takes the principle of legal certainty into consideration. 

Ïðèìåíåíèå ïðèíöèïà ïðàâîâîãî äîâåðèÿ
ïðè îáñòîÿòåëüñòâàõ îáùåñòâåííîé

ïîëèòè÷åñêîé òðàñôîðìàöèè

À. Ýíäçèíø
Ïðåäñåäàòåëü Êîíñòèòóöèîííîãî 

Ñóäà Ðåñïóáëèêè Ëàòâèÿ

Ðåçþìå

Íàäî ïðèçíàòü, ÷òî ïðèíöèï ïðàâîâîé îïðåäåëåííîñòè
ïîñòåïåííî ïðèíèìàëñÿ è òîëêîâàëñÿ Êîíñòèòóöèîííûì Ñó-
äîì íàñòîëüêî, íàñêîëüêî áûëî íåîáõîäèìî äëÿ ïðèíÿòèÿ
ðåøåíèÿ ïî êîíêðåòíîìó äåëó. Âïåðâûå Êîíñòèòóöèîííûé

mative acts could be declared null and void, the Constitutional
Court considered the following principles: the principle of justice,
the principle of legality, the principle of separation of power and
the principle of legal certainty. When comparing significance of the
above principles, of really essential importance are the following
elements of legal certainty: influence of retrospective force of the
verdict on public and private interests; longevity of legal relations,
established on the basis of the Joint Interpretation; possible
changes in the legal status of the subjects to be privatized who
trusted in legality of the Joint Interpretation, the Interpretation of
December 28, 1993 and others”. 

***

One of the most interesting matters, which created the
Constitutional Court court-law in the very first years of its activities
was the case9 on the compliance of the Law” Amendments to the
Law “On Maternity and Sickness Benefits”” with the second Part
of Article 66 of the Republic of Latvia Satversme (Constitution).
Article 66 of the Satversme stipulates that if the Saeima passes a
resolution involving expenditure not foreseen in the Budget, it
should specify in this resolution the sources of revenue with which
to meet such expenditure. The submitter of the claim - the Cabinet
of Ministers - held that the legislator has violated Article 66 of the
Satversme as it has enlarged the scope of persons entitled to
receive maternity benefit, not envisaging funding for it. 

The Constitutional Court concluded that there was a violation
of the requirements of the second part of Article 66 of the
Satversme. Simultaneously the Constitutional Court stressed:
“When making a decision on the time from which the disputable
legal norm shall be declared null and void, it should be taken into
consideration that in accordance with Article 89 of the Satversme,
the State acknowledges and protects the basic right of a person
to social insurance (security). Besides, in compliance with the
principle of trust in law, the socially not insured persons trusted
in legality and stability of the disputable legal norm.” 
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9 Judgment of the Constitutional Court in Case No.01-05 (98) “On Conformity of the Norm
established by the Second Part of Article 4 of the Law “On Maternity and Sickness
Benefits”- that on June 19, 1998 Was expressed in a New Wording in Article 8 of the
Saeima Law “Amendments to the Law “On Maternity and Sickness Benefits”” with Article
66 of the Republic of Latvia Satversme (Constitution); November 27, 1998. 



Ì. Ìèòþêîâ
Çàñëóæåííûé þðèñò Ðîññèéñêîé Ôåäåðàöèè,

ïðîôåññîð

Ïðåäòå÷à êîíñòèòóöèîííîãî ïðàâîñóäèÿ
ê èñòîðèè Êîìèòåòà êîíñòèòóöèîííîãî

íàäçîðà ÑÑÑÐ

Øåñòíàäöàòü ëåò íàçàä, 16 ìàÿ 1990 ã., ñîñòîÿëîñü ïåð-
âîå çàñåäàíèå Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ.
Îí ÿâèëñÿ ïðåäòå÷åé íå òîëüêî îòå÷åñòâåííîãî êîíñòèòóöè-
îííîãî ïðàâîñóäèÿ,  íî è âñåõ êîíñòèòóöèîííûõ ñóäîâ íà
ïîñòñîâåòñêîì ïðîñòðàíñòâå. Ýòî, ïî âûðàæåíèþ Ñ.Ñ.
Àëåêñååâà, “ïåðâàÿ â íàøåé ñòðàíå çàÿâêà íà êîíñòèòóöè-
îííîå ïðàâîñóäèå”. Íåñìîòðÿ íà òî, ÷òî îïûò Êîìèòåòà
êîíñòèòóöèîííîãî íàäçîðà ïî ïîëèòè÷åñêèì ïðè÷èíàì îêà-
çàëñÿ íåäîëãîâðåìåííûì, è íå âî âñåì óäà÷íûì, îí ÿâèë-
ñÿ îïðåäåëÿþùèì â òîì, ÷òî îõðàíà Êîíñòèòóöèè, îáåñïå-
÷åíèå åå âåðõîâåíñòâà, ïðàâ è ñâîáîä ãðàæäàí ñòàë â ïî-
ñëåäóþùåì  îñóùåñòâëÿòüñÿ â áîëåå ñîâåðøåííîé îðãàíè-
çàöèîííîé ôîðìå – êîíñòèòóöèîííûìè ñóäàìè. Îòäàâàÿ
äàíü ýòîìó ýòàïó ñòàíîâëåíèÿ êîíñòèòóöèîííîé þñòèöèè,
ïîñâÿùàåòñÿ íàñòîÿùèé î÷åðê.

1. Êîìèòåò êîíñòèòóöèîííîãî íàäçîðà èëè
Êîíñòèòóöèîííûé Ñóä: äèñêóññèè êîíöà 80-õ ãã.

Ñ ïåðâûìè øàãàìè ê äåìîêðàòèçàöèè ñòðàíû âî âòîðîé
ïîëîâèíå 80-õ ãã. âíîâü “ïðîñíóëñÿ” èíòåðåñ ê ïðîáëåìå
ñîçäàíèÿ ñïåöèàëèçèðîâàííûõ îðãàíîâ îõðàíû êîíñòèòó-
öèè. Ïðåæäå âñåãî ïðåäëàãàëîñü ââåñòè ýôôåêòèâíûé êîí-
òðîëü çà ñîîòâåòñòâèåì ïðèíèìàåìûõ âåäîìñòâàìè íîðìà-
òèâíûõ àêòîâ Êîíñòèòóöèè ÑÑÑÐ è äåéñòâóþùèì çàêîíàì. Â
ýòèõ öåëÿõ ñ÷èòàëîñü öåëåñîîáðàçíûì íàäåëèòü Âåðõîâíûé
Ñóä ÑÑÑÐ ïðàâîì ïðè ðàññìîòðåíèè êîíêðåòíûõ äåë ïðè-

Ñóä òîëêîâàë ñóùíîñòü ïðèíöèïà ïðàâîâîé îïðåäåëåííî-
ñòè â ðåøåíèè îò 10 èþíÿ 1998 ã. Äåëî îòíîñèëîñü ïðàâà
ïîëó÷åíèÿ êîìïåíñàöèè ïîëèòè÷åñêè ðåïðåññèðîâàííûìè
ëèöàìè. Ñïóñòÿ ãîä ïîñëåäîâàëî íîâîå ðåøåíèå, â êîòîðîì
Êîíñòèòóöèîííûé Ñóä áûë âûíóæäåí çàùèùàòü ïðàâà ïîëè-
òè÷åñêè ðåïðåññèðîâàííûõ ëèö, êîãäà ðàññìàòðèâàë ñîîò-
âåòñòâèå ïîñòàíîâëåíèé Êàáèíåòà ìèíèñòðîâ ïðàâîâûì
íîðìàì, èìåþùèì âûñøóþ þðèäè÷åñêóþ ñèëó. Êîíñòèòóöè-
îííûé ñóä îòìåòèë, ÷òî íîðìû çàêîíû äîëæíû òîëêîâàòüñÿ
ñèñòåìàòè÷åñêè, ó÷èòûâàÿ òîò ôàêò, ÷òî “ñîãëàñíî ñòàòüå 1
Ñàòâåðñìå (Êîíñòèòóöèè) Ðåñïóáëèêà Ëàòâèÿ ÿâëÿåòñÿ  íå-
çàâèñèìîé äåìîêðàòè÷åñêîé ðåñïóáëèêîé”. È òàêèå îáùèå
ïðàâîâûå ïðèíöèïû, êàê ïðèíöèï ãîñóäàðñòâà, îñíîâàííî-
ãî íà çàêîíå, ïðèíöèï ñïðàâåäëèâîñòè è äîâåðèÿ çàêîíó,
âûòåêàþò èç ýòîé ñòàòüè. ×òî êàñàåòñÿ ñîöèàëüíîãî îáåñ-
ïå÷åíèÿ, òî Êîíñòèòóöèîííûé Ñóä âïåðâûå òîëêîâàë ïðèí-
öèï ïðàâîâîé îïðåäåëåííîñòè â ðåøåíèè îò 19 ìàðòà
2002ã. Íà çàñåäàíèè Ñóäà, âî âðåìÿ êîòîðîãî ðàññìàòðèâà-
ëîñü ýòî äåëî,  ïðåäñòàâèòåëü Ñåéìà (Ïàðëàìåíòà) inter
alia îòìåòèë, ÷òîï ïðèíöèï “ëèãèòèìíîñòè äîâåðèÿ íå ìî-
æåò áûòü ïîëíîñòüþ àáñîëþòíûì”.

Â ðåøåíèè îò 25 ìàðòà 2003 ã. Êîíñòèòóöèîííûé Ñóä îò-
ìåòèë ñâîþ òî÷êó çðåíèÿ îòíîñèòåëüíî ïðåäåëîâ äåéñòâèÿ
ïðèíöèïà ïðàâîâîé îïðåäåëåííîñòè. Çàêîí óñòàíàâëèâàåò,
÷òî â òåõ ñëó÷àÿõ, êîãäà Êîíñòèòóöèîííûé Ñóä ïðèçíàåò
íîðìó íå ñîîòâåòñòâóþùåé íîðìå, èìåþùåé âûñøóþ þðè-
äè÷åñêóþ ñèëó, òî ïðèçíàåò åå  íåäåéñòâèòåëüíîé. Òåì íå
ìåíåå Çàêîí î Êîíñòèòóöèîííîì Ñóäå çàêðåïëÿåò ñâîáîäó
îòíîñèòåëüíî âîïðîñà î ïðèçíàíèè ïîëîæåíèÿ íîðìû íå-
äåéñòâèòåëüíîé. 

Íà ïðîòÿæåíèè ïðàêòèêè ïîñëåäíèõ ëåò Êîíñòèòóöèîííûé
Ñóä ðóêîâîäñòâóåòñÿ òàêèì ïîäõîäîì, ñîãëàñíî êîòîðîìó ðå-
øåíèÿ Êîíñòèòóöèîííîãî Ñóäà îòíîñèòåëüíî ïîòåðè íîðìîé
ñèëû îáîñíîâûâàþòñÿ òîëüêî â îñîáûõ ñëó÷àÿõ. Òåì íå ìåíåå
âî âñåõ ñëó÷àÿõ Êîíñòèòóöèîííûé Ñóä, ïðèíèìàÿ ðåøåíèÿ,
ó÷èòûâàåò ïðèíöèï ïðàâîâîé îïðåäåëåííîñòè.
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ëèâàòü èõ äåéñòâèå. Òàêèì îáðàçîì, â ðóêàõ Âåðõîâíîãî Ñó-
äà ÑÑÑÐ ñîñðåäîòî÷èëñÿ áû àáñòðàêòíûé è êîíêðåòíûé íîð-
ìîíàäçîð. Íî ïðåäëîæåíèå Â.Ì.Ñàâèöêîãî â òî âðåìÿ îò-
äåëüíûìè àâòîðàìè ïðèçíàâàëîñü ìàëîïðèåìëåìûì ââèäó
òîãî, ÷òî íå îòâå÷àëî êîíñòèòóöèîííîìó ïîëîæåíèþ Âåðõîâ-
íîãî Ñóäà ÑÑÑÐ êàê îðãàíà ïðàâîñóäèÿ. Ïî ýòîé ïðè÷èíå, â
÷àñòíîñòè, Ë.À.Ìîðîçîâà ñ÷èòàëà áîëåå ïåðñïåêòèâíûì ïóòü
ñîçäàíèÿ â ñèñòåìå âûñøèõ îðãàíîâ âëàñòè ñïåöèàëüíîãî
êîíñóëüòàòèâíîãî îðãàíà êîíñòèòóöèîííîãî íàäçîðà, íåçàâè-
ñèìîãî îò èíûõ ãîñóäàðñòâåííûõ îðãàíîâ, êîòîðûé ïî ñâîåé
èíèöèàòèâå èëè ïî çàïðîñàì äðóãèõ îðãàíîâ áóäåò äàâàòü
çàêëþ÷åíèÿ î êîíñòèòóöèîííîñòè êîíêðåòíûõ àêòîâ ñ ïðàâîì
ïðèîñòàíàâëèâàòü èõ äåéñòâèå äî ïðèíÿòèÿ ðåøåíèÿ îá îò-
ìåíå âûñøèìè îðãàíàìè âëàñòè è óïðàâëåíèÿ4.

Â 1987 ãîäó â ïîäãîòîâëåííîé Èíñòèòóòîì ãîñóäàðñòâà è
ïðàâà ÀÍ ÑÑÑÐ ñòàòüå “Þðèäè÷åñêàÿ íàóêà è ïðàêòèêà â óñ-
ëîâèÿõ ïåðåñòðîéêè” âûäâèãàåòñÿ èäåÿ ñîçäàíèÿ Êîíñòèòó-
öèîííîãî Ñóäà5. Âîêðóã íåå âîçíèêëà äèñêóññèÿ. Á.Í. Òîïîð-
íèí, íå èñêëþ÷àÿ â êà÷åñòâå âàðèàíòîâ “óñèëåíèÿ êîíñòèòó-
öèîííîãî êîíòðîëÿ” êàê ñîçäàíèå îñîáîãî îðãàíà (Êîíñòèòó-
öèîííîãî ñîâåòà) ïðè Ïðåçèäèóìå Âåðõîâíîãî Ñîâåòà ÑÑÑÐ
ëèáî ïðè Âåðõîâíîì Ñîâåòå íåïîñðåäñòâåííî äëÿ ïîäãîòîâ-
êè çàêëþ÷åíèÿ è ïðåäñòàâëåíèÿ î êîíñòèòóöèîííîñòè òîãî
èëè èíîãî àêòà, òàê è îáðàçîâàíèÿ ñàìîñòîÿòåëüíîãî Êîí-
ñòèòóöèîííîãî Ñóäà, ñêëîíÿëñÿ òîãäà â áîëüøåé ìåðå ê âîç-
ëîæåíèþ ôóíêöèé êîíñòèòóöèîííîãî êîíòðîëÿ íà Âåðõîâíûé
Ñóä ÑÑÑÐ. Ïëþñû òàêîãî ïîäõîäà, ïî åãî ìíåíèþ, ñîñòîÿëè
áû â òîì, ÷òî ðåøåíèÿ î êîíñòèòóöèîííîñòè àêòîâ ïðèíèìà-
ëèñü áû ñóäåáíûì îðãàíîì ïðè ñîáëþäåíèè óñòàíîâëåííîé
ïðîöåäóðû. Á.Í. Òîïîðíèí ïðåäïîëàãàë, ÷òî Âåðõîâíûé Ñóä
äîëæåí ðàññìàòðèâàòü çàêîííîñòü àêòîâ óïðàâëåíèÿ ïî
ïðåäñòàâëåíèþ Ïðîêóðàòóðû, ÂÖÑÏÑ è íåêîòîðûõ äðóãèõ
ñòðîãî îãðàíè÷åííûõ îðãàíîâ6.

çíàâàòü íå ñîîòâåòñòâóþùèìè çàêîíó âåäîìñòâåííûå èíñò-
ðóêöèè èëè íîðìàòèâíûå àêòû1. Â.Ì. Ãîðøåíåâ è È.Á. Øà-
õîâ, ðàçâèâàÿ ýòó èäåþ, ïèñàëè: “Êîíòðîëü ñóäåáíûõ îðãà-
íîâ ìîæåò âûðàæàòüñÿ â íåïîñðåäñòâåííîé ïðîâåðêå çàêîí-
íîñòè è îáîñíîâàííîñòè èíäèâèäóàëüíûõ ïðàâîâûõ àêòîâ è
äåéñòâèé äîëæíîñòíûõ ëèö îðãàíîâ óïðàâëåíèÿ, à ìîæåò
èìåòü ñîïóòñòâóþùèé õàðàêòåð... ïðè ðàññìîòðåíèè ãðàæ-
äàíñêèõ è óãîëîâíûõ äåë”2. Òàêèì îáðàçîì, åùå âåñüìà ðîá-
êî ïðîïàãàíäèðîâàëàñü íåîáõîäèìîñòü êîíêðåòíîãî ñóäåá-
íîãî êîíòðîëÿ, îñóùåñòâëÿåìîãî ñóäàìè îáùåé þðèñäèêöèè
ëèøü â îòíîøåíèè ïîäçàêîííûõ àêòîâ è ãëàâíûì îáðàçîì â
ñôåðå óïðàâëåíèÿ. Ôàêòè÷åñêè ñóäåáíûé êîíòðîëü â çíà÷è-
òåëüíîé ìåðå ïðåäïîëàãàëîñü îãðàíè÷èòü ñôåðîé àäìèíè-
ñòðàòèâíîãî ñóäîïðîèçâîäñòâà3.

Âìåñòå ñ òåì îòäåëüíûå ó÷åíûå çàäàâàëèñü âîïðîñîì:
ïî÷åìó Âåðõîâíûé Ñóä ÑÑÑÐ íå ÿâëÿåòñÿ ñóäîì êîíñòèòóöè-
îííûì, òî åñòü îðãàíîì, ïðàâîìî÷íûì ïðîâåðÿòü êîíñòèòó-
öèîííîñòü ëþáîãî çàêîíà. Â.Ì. Ñàâèöêèé, ññûëàÿñü íà îïûò
20-õ ãîäîâ, ïðåäëàãàë ñäåëàòü Âåðõîâíûé Ñóä ÑÑÑÐ “ñòðà-
æåì êîíñòèòóöèîííûõ ïðèîðèòåòîâ... â ñëîæíûõ óñëîâèÿõ ïå-
ðåñòðîéêè”. È â ýòèõ öåëÿõ ïðåäîñòàâèòü åìó ïîëíîìî÷èÿ: à)
ïî òðåáîâàíèþ Ïðåçèäèóìà Âåðõîâíîãî Ñîâåòà, Ñîâåòà Ìè-
íèñòðîâ, Ãåíåðàëüíîãî ïðîêóðîðà ÑÑÑÐ è äðóãèõ öåíòðàëü-
íûõ îðãàíîâ äàâàòü çàêëþ÷åíèÿ î êîíñòèòóöèîííîñòè àêòîâ,
ïðèíèìàåìûõ âûñøèìè îðãàíàìè âëàñòè è óïðàâëåíèÿ ñî-
þçíûõ ðåñïóáëèê; á) ïî ñâîåé èíèöèàòèâå ñòàâèòü âîïðîñ î
êîíñòèòóöèîííîñòè òåõ èëè èíûõ àêòîâ âûñøèõ îðãàíîâ âëà-
ñòè è óïðàâëåíèÿ è íàñòàèâàòü íà èõ îòìåíå èëè ïðèîñòàíîâ-
ëåíèè äåéñòâèÿ; â) ïî çàïðîñàì âûñøèõ îðãàíîâ âëàñòè è
óïðàâëåíèÿ ÑÑÑÐ è ñîþçíûõ ðåñïóáëèê òîëêîâàòü îáùåñî-
þçíûå è èíûå íîðìàòèâíûå àêòû; ã) ïðè ðàññìîòðåíèè êîí-
êðåòíûõ ãðàæäàíñêèõ è óãîëîâíûõ äåë ïðèçíàâàòü íå ñîîò-
âåòñòâóþùèìè Êîíñòèòóöèè è çàêîíàì èíñòðóêöèè è èíûå
íîðìàòèâíûå àêòû ìèíèñòåðñòâ è âåäîìñòâ, è ïðèîñòàíàâ-
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1 Ñì.: Êóäðÿâöåâ Â. Ïðàâîâàÿ ñèñòåìà: ïóòè ïåðåñòðîéêè//Ïðàâäà. 1986. 5 äåê.
2 Ñì.: Ãîðøåíåâ Â.Ì., Øàõîâ È.Á. Êîíòðîëü êàê ïðàâîâàÿ ôîðìà äåÿòåëüíîñòè. - Ì:

“Þðèä. ëèò.”, 1987. - Ñ.154-155.
3 Â.À. Òóìàíîâ âïîëíå îáîñíîâàííî ïîä÷åðêèâàë, ÷òî â ýòîì ñëó÷àå ðå÷ü íå èäåò î

ïðàâå ïðîâåðêè êîíñòèòóöèîííîñòè çàêîíà (ñì.: Ñîâ. ãîñóäàðñòâî è ïðàâî. 1988.
¹ 3. - Ñ.18, ñí. 16).

4 Ñì.: Âàêñáåðã À. Êîìó ýòî íóæíî?//Ëèò. ãàçåòà. 1987. ¹ 4; Ñàâèöêèé Â.Ì.
Ïðàâîñóäèå è ïåðåñòðîéêà//Ñîâ. ãîñóäàðñòâî è ïðàâî. 1987. ¹ 9. - Ñ.32-33;
Âûñòóïëåíèå Ìîðîçîâîé Ë. À. íà êîíôåðåíöèè â Çâåíèãîðîäå 18-20 ìàÿ 1987
ã.//Ñîâ. ãîñóäàðñòâî è ïðàâî. 1987. ¹11. - Ñ.84; Ïîëèòèêî-ïðàâîâûå ñðåäñòâà
îáåñïå÷åíèÿ ïåðåñòðîéêè. Èçä-âî Êàçàí. óí-òà, 1990. Ñ. 68-69 (àâòîðû ïàðàãðàôà
- Í.À. Áîáðîâà, Ò.ß. Íàñûðîâà)

5 Ñì.: Êîììóíèñò. 1987. ¹ 14. - Ñ.44.
6 Ñì.: Òîïîðíèí Á. ×òîáû èñêëþ÷èòü îáõîä çàêîíà//Èçâåñòèÿ. 1988. 12 ÿíâ.



ïðîñîâ è òðåáîâàíèé òåêóùåé ïîëèòè÷åñêîé ñèòóàöèè. Â
ýòîì ïëàíå èíòåðåñíî, ÷òî ïðè ïîäãîòîâêå ê XIX Âñåñîþçíîé
ïàðòèéíîé êîíôåðåíöèè â îäîáðåííûõ íà ìàéñêîì Ïëåíóìå
ÖÊ ÊÏÑÑ òåçèñàõ ïðîâîçãëàøàåìàÿ èäåÿ âåðõîâåíñòâà çà-
êîíà íå áûëà ïîäêðåïëåíà íåîáõîäèìîñòüþ óñòàíîâëåíèÿ
ñïåöèàëèçèðîâàííîãî êîíñòèòóöèîííîãî íàäçîðà (êîíòðî-
ëÿ)9. Â çàìå÷àíèÿõ ó÷àñòíèêîâ Ïëåíóìà íà ïðîåêò òåçèñîâ, â
òîì ÷èñëå è âèäíûõ þðèñòîâ - À.È. Ëóêüÿíîâà è äð., íå ñî-
äåðæàëîñü íèêàêèõ ïðåäëîæåíèé ïî ýòîìó ïîâîäó10. Îòñóò-
ñòâîâàëè îíè è â âûñòóïëåíèÿõ íà Ïëåíóìå11.

Ïðè îáñóæäåíèè òåçèñîâ â ïå÷àòè áûëà ïîâòîðåíà èäåÿ
îáðàçîâàíèÿ ðåàëüíîé ñèñòåìû êîíñòèòóöèîííîãî êîíòðîëÿ,
à â êà÷åñòâå îäíîãî èç åå ýëåìåíòîâ - ñïåöèàëèçèðîâàííûõ
îðãàíîâ êîíñòèòóöèîííîãî êîíòðîëÿ òèïà êîíñòèòóöèîííîãî
ñóäà èëè êîíñòèòóöèîííîãî ñîâåòà íà óðîâíå Ñîþçà ÑÑÐ,
ñîþçíûõ è àâòîíîìíûõ ðåñïóáëèê. Ïðè ýòîì îáîñíîâûâà-
ëàñü íåîáõîäèìîñòü èõ “îïðåäåëåííîé íåçàâèñèìîñòè â îò-
íîøåíèÿõ ñ èíûìè îðãàíàìè ãîñóäàðñòâà íèæå óðîâíÿ ïàð-
ëàìåíòà”. “Ôóíêöèîíèðîâàíèå ñïåöèàëèçèðîâàííûõ îðãà-
íîâ êîíñòèòóöèîííîãî êîíòðîëÿ, - ïèñàë Þ.Ë. Øóëüæåíêî, -
äîëæíî ñòðîèòüñÿ òàêèì îáðàçîì, ÷òîáû ïàðëàìåíòó ïðè-
íàäëåæàëà ãëàâåíñòâóþùàÿ ðîëü â ñôåðå êîíòðîëÿ è èìåí-
íî îí îêîí÷àòåëüíî ðåøàë âîïðîñ î êîíñòèòóöèîííîñòè çà-
êîíîäàòåëüíûõ àêòîâ”12.

Â ýòîò ïåðèîä âûäâèãàëèñü è áîëåå ðàäèêàëüíûå ïðåä-
ëîæåíèÿ. 97 ñîòðóäíèêîâ Êîëüñêîãî ôèëèàëà ÀÍ ÑÑÑÐ, â ÷à-
ñòíîñòè, ïðåäëàãàëè “ðàññìîòðåòü âîïðîñ î ñîçäàíèè â
ñòðàíå íåçàâèñèìîãî Êîíñòèòóöèîííîãî Ñóäà, èçáèðàåìîãî
íàðîäîì èç ÷èñëà âûäàþùèõñÿ ïðåäñòàâèòåëåé îáùåñòâåí-

Âèäíûé ó÷åíûé - áóäóùèé Ïðåäñåäàòåëü Êîíñòèòóöèîí-
íîãî Ñóäà Â.À.Òóìàíîâ â òî âðåìÿ, íå îòðèöàÿ ïðèíöèïèàëü-
íîé âîçìîæíîñòè ñîçäàíèÿ â ÑÑÑÐ Êîíñòèòóöèîííîãî Ñóäà,
ïðèçíàâàë “áîëåå îïåðàòèâíûì è òðåáóþùèì íàèìåíüøèõ
îðãàíèçàöèîííûõ óñèëèé äðóãîé ïóòü. Ýòî, âî-ïåðâûõ, àêòè-
âèçàöèÿ óæå ñóùåñòâóþùèõ ôîðì ïàðëàìåíòñêîãî è ïðîêó-
ðîðñêîãî êîíòðîëÿ, ïðè÷åì ïðè ñîâåðøåíñòâîâàíèè ïåðâîé
èç íèõ ìîæåò áûòü ó÷òåí âåíãåðñêèé îïûò (ò.å. ñîçäàíèå
Êîíñòèòóöèîííî-ïðàâîâîãî ñîâåòà â ñèñòåìå ïàðëàìåíòà -
Ì.Ì.) ....  Âî-âòîðûõ, íàäåëåíèå Âåðõîâíîãî Ñóäà ÑÑÑÐ
ïðàâîì óñòàíàâëèâàòü íåñîîòâåòñòâèå ïîäçàêîííûõ íîðìà-
òèâíûõ àêòîâ çàêîíó...”. Àíàëîãè÷íîãî ìíåíèÿ ïðèäåðæèâà-
ëèñü è íåêîòîðûå äðóãèå èññëåäîâàòåëè, ïîëàãàÿ, ÷òî ïðå-
äîñòàâëåíèå Âåðõîâíîìó Ñóäó ÑÑÑÐ ïðàâà ïðèçíàâàòü íå-
êîíñòèòóöèîííûìè çàêîíû ïîñòàâèò åãî íàä âûñøèìè çàêî-
íîäàòåëüíûìè îðãàíàìè7.

Òàêèì îáðàçîì, ê íà÷àëó 1988 ãîäà â ñîâåòñêîé ïðàâîâîé
äîêòðèíå ÷åòêî îïðåäåëèëîñü íàïðàâëåíèå ðàçâèòèÿ êîí-
ñòèòóöèîííîãî êîíòðîëÿ (íàäçîðà) ïî ëèíèè ýôôåêòèâíîãî
èñïîëüçîâàíèÿ êîíòðîëüíûõ âîçìîæíîñòåé âûñøåãî ïðåä-
ñòàâèòåëüíîãî îðãàíà ãîñóäàðñòâåííîé âëàñòè è ðàñøèðå-
íèÿ êîìïåòåíöèè Âåðõîâíîãî Ñóäà â îáëàñòè êîíñòèòóöèîí-
íîãî íàäçîðà8. Ñîçäàíèå ñàìîñòîÿòåëüíîãî Êîíñòèòóöèîí-
íîãî Ñóäà ðàññìàòðèâàëîñü íå êàê ïðàêòè÷åñêàÿ çàäà÷à, à
êàê îäíà èç ãèïîòåòè÷åñêèõ ïåðñïåêòèâ ðàçâèòèÿ êîíñòèòó-
öèîííîãî êîíòðîëÿ. Âîïðîñ î ñïåöèàëèçèðîâàííîì êîíñòè-
òóöèîííîì íàäçîðå (êîíòðîëå) áûë ëèøü îäíèì èç ñîñòàâ-
ëÿþùèõ ýëåìåíòîâ øèðîêîé äèñêóññèè â ñòðàíå î äåìîêðà-
òèçàöèè îáùåñòâà, ñîçäàíèè ñîöèàëèñòè÷åñêîãî ïðàâîâîãî
ãîñóäàðñòâà. Åñòåñòâåííî, ÷òî è íàó÷íûå ñïîðû íå òîëüêî
ñòàëè îòðàæåíèåì ýòîé äèñêóññèè, íî è îêàçûâàëè íà íåå
ïðÿìîå è îïîñðåäîâàííîå âëèÿíèå.

Îäíàêî äëÿ âûñøèõ ïàðòèéíûõ è ãîñóäàðñòâåííûõ ñòðóê-
òóð ÿâëÿëîñü õàðàêòåðíûì îòñòàâàíèå îò îáùåñòâåííûõ çà-

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ · 4(30)`05

34 35

Èç èñòîðèè êîíñòèòóöèîííîãî ïðàâîñóäèÿ 

7 Ñì.: Òóìàíîâ Â.À. Ñóäåáíûé êîíòðîëü çà êîíñòèòóöèîííîñòüþ íîðìàòèâíûõ
àêòîâ//Ñîâ. ãîñóäàðñòâî è ïðàâî. 1988. ¹3. Ñ.18-19; Îáñóæäåíèå ïðîáëåì
ñîâåðøåíñòâîâàíèÿ çàêîíîäàòåëüñòâà î ñóäîóñòðîéñòâå è ñóäîïðîèçâîäñòâå//
Ñîâ. þñòèöèÿ. 1988. ¹ 12. - Ñ. 29

8 Ñì.: Òåðåáèëîâ Â.È. Çàêîí è òîëüêî çàêîí//Ïðàâäà. 1987. 5 äåê.

9 Ñì.: Ðîññèéñêèé ãîñóäàðñòâåííûé àðõèâ íîâåéøåé èñòîðèè (äàëåå - ÐÃÀÍÈ). Ô.
2. Îï. 5. Ä. 123. Ë.24, 28, 128. Ïî óòâåðæäåíèþ Ô.Ì.Áóðëàöêîãî ïåðåä XIX
ïàðòêîíôåðåíöèåé íà ñòîëå ó Ì.Ñ. Ãîðáà÷åâà ëåæàëî ïðåäëîæåíèå î ñîçäàíèè
Êîíñòèòóöèîííîãî Ñóäà (ñì.: Ñúåçä íàðîäíûõ äåïóòàòîâ ÑÑÑÐ. Ñòåíîãðàô.
îò÷åò//Èçâåñòèÿ. Ìîñê. âå÷.âûï. 1991. 5 ñåíò.). Ñàì Áóðëàöêèé, îòñòàèâàÿ ýòó
èäåþ, ñ÷èòàë íåîáõîäèìûì íàäåëèòü Êîíñòèòóöèîííûé Ñóä ïðàâîì ïðèíÿòèÿ
ñàìîñòîÿòåëüíûõ è îêîí÷àòåëüíûõ ðåøåíèé â ïðåäåëàõ ñâîåé êîìïåòåíöèè (ñì.
åãî ñòàòüþ: Î ñîâåòñêîì ïàðëàìåíòàðèçìå// Ëèò. ãàçåòà. 1988. ¹ 24).

10 ÐÃÀÍÈ. Ô.2. Îï. 5. Ä.126, Òîì 1. Ë.160-176; Ä.127. Òîì. 2.
11 Ñì.: Ñòåíîãðàììà çàñåäàíèÿ Ïëåíóìà ÖÊ ÊÏÑÑ 23 ìàÿ 1998 ã. (ÐÃÀÍÈ. Ô.2. Îï.  

5. Ä.129).
12 Ñì.: Øóëüæåíêî Þ. Àâòîðèòåò Îñíîâíîãî çàêîíà//Ìîñê. ïðàâäà. 1988. 14 èþíÿ.



ïðåäëîæåíèé óñòàíîâèòü, ÷òî ïðè ðàñõîæäåíèè ñîþçíîãî è
ðåñïóáëèêàíñêîãî çàêîíîäàòåëüñòâà îêîí÷àòåëüíóþ îöåíêó
çàêîííîñòè íîðìàòèâíûõ àêòîâ ÑÑÑÐ è ñîþçíîé ðåñïóáëè-
êè ìîã áû äàâàòü ñïåöèàëüíûé Êîíñòèòóöèîííûé Ñóä ïðè
Âåðõîâíîì Ñîâåòå ÑÑÑÐ, â ñîñòàâ êîòîðîãî íà ïàðèòåòíûõ
íà÷àëàõ äîëæíû âîéòè ïðåäñòàâèòåëè âñåõ ñîþçíûõ ðåñïóá-
ëèê17. Ýòà èäåÿ ïîçæå áûëà âîñïðîèçâåäåíà è â îáùåé ïðî-
ãðàììå Íàðîäíîãî ôðîíòà Ýñòîíèè, ïðèíÿòîé 2 îêòÿáðÿ
1988 ãîäà Íàðîäíûì êîíãðåññîì ýòîé îðãàíèçàöèè18. Îäíà-
êî Ïðåäñåäàòåëü êîìèññèè ïî ïîäãîòîâêå ïðîåêòà ðåçîëþ-
öèè “Î ìåæíàöèîíàëüíûõ îòíîøåíèÿõ” Í.È.Ðûæêîâ â ñâîåì
äîêëàäå íå ñ÷åë íóæíûì äàæå óïîìÿíóòü îá ýñòîíñêèõ ïðåä-
ëîæåíèÿõ, íå ãîâîðÿ óæå îá èõ îöåíêå.

Êàê âñïîìèíàåò áûâøèé ïîìîùíèê Ãîðáà÷åâà - Ãåîðãèé
Øàõíàçàðîâ, “ìíîãèå þðèñòû ïðåäëàãàëè ... çàêðåïèòü
ïðèíöèïû ðàçäåëåíèÿ âëàñòåé, ñîçäàâ Êîíñòèòóöèîííûé
Ñóä. Îäíàêî Ãîðáà÷åâ â òî âðåìÿ ñêëîíåí áûë ñîõðàíèòü
ñèñòåìó Ñîâåòîâ “ñíèçó äîâåðõó”... ðàçäåëåíèå âëàñòåé íå
“âÿçàëîñü” ñ ïîëíîâëàñòèåì Ñîâåòîâ, ïîýòîìó âìåñòî Êîí-
ñòèòóöèîííîãî Ñóäà ïðèäóìàëè Êîìèòåò êîíñòèòóöèîííîãî
íàäçîðà, èçíà÷àëüíî îáðå÷åííûé íà áåñïîìîùíîñòü”19.

Ïîäâîäÿ èòîã äèñêóññèè, XIX ïàðòêîíôåðåíöèÿ â ðåçîëþ-
öèè “Î ïðàâîâîé ðåôîðìå” ðåêîìåíäîâàëà, ÷òî “â öåëÿõ
îáåñïå÷åíèÿ ñòðîãîãî ñîîòâåòñòâèÿ çàêîíîâ è ïîñòàíîâëå-
íèé ïðàâèòåëüñòâà òðåáîâàíèÿì Êîíñòèòóöèè ÑÑÑÐ áûëî
áû ïîëåçíî ó÷ðåäèòü êîìèòåò êîíñòèòóöèîííîãî íàäçîðà...”
(ï.3)20. Íà èþëüñêîì (1988 ã.) Ïëåíóìå ÖÊ ÊÏÑÑ Ì.Ñ.Ãîðáà-
÷åâ óæå îðèåíòèðîâàë ó÷àñòíèêîâ íà òî, ÷òîáû íà áóäóùåì

íîñòè”. Íîâûé ñóäåáíûé îðãàí, ïî èõ ìíåíèþ, ñëåäîâàëî áû
íàäåëèòü ïðàâîì îïðîòåñòîâûâàòü è îòìåíÿòü çàêîíû, èíûå
íîðìàòèâíûå àêòû, ïðîòèâîðå÷àùèå Êîíñòèòóöèè ÑÑÑÐ13.
Îòñòàèâàëàñü è òî÷êà çðåíèÿ î öåëåñîîáðàçíîñòè íàäåëå-
íèÿ âûñøèõ ñóäåáíûõ îðãàíîâ Ñîþçà è ñîþçíûõ ðåñïóáëèê
ïðàâîì íà êîíñóëüòàòèâíûå çàêëþ÷åíèÿ î êîíñòèòóöèîííî-
ñòè, äëÿ ÷åãî ïðåäëàãàëîñü â ñîñòàâå íàçâàííûõ ñóäîâ îá-
ðàçîâàòü ñïåöèàëüíûå êîëëåãèè. Çàêëþ÷åíèÿ ïîñëåäíèõ
ïîäëåæàëè íàïðàâëåíèþ íà ðàññìîòðåíèå âûñøåãî îðãàíà
ãîñóäàðñòâåííîé âëàñòè, êîòîðûé ïðèíèìàë áû îêîí÷àòåëü-
íîå ðåøåíèå14.

Â äîêëàäå íà XIX Âñåñîþçíîé ïàðòèéíîé êîíôåðåíöèè
Ì.Ñ. Ãîðáà÷åâ, îñíîâûâàÿñü íà êîíöåïöèè ñîåäèíåíèÿ Ñî-
âåòàìè çàêîíîäàòåëüíûõ, ðàñïîðÿäèòåëüíûõ è êîíòðîëüíûõ
ôóíêöèé, çàÿâèë: “Âñòàåò âîïðîñ è î ñîçäàíèè â ñòðóêòóðå
âåðõîâíîé âëàñòè òàêîãî îðãàíà, êàê Êîìèòåò êîíñòèòóöèîí-
íîãî íàäçîðà, èçáèðàåìûé Ñúåçäîì íàðîäíûõ äåïóòàòîâ
ÑÑÑÐ. Îí ñëåäèë áû çà ñîîòâåòñòâèåì íàøèõ çàêîíîâ è
äðóãèõ ïðàâîâûõ àêòîâ Îñíîâíîìó Çàêîíó ñòðàíû, è áûë áû
íàäåëåí äëÿ ýòîãî äîñòàòî÷íûìè ïîëíîìî÷èÿìè”15. Ýòîò òå-
çèñ áûë ïîääåðæàí Êîíôåðåíöèåé, õîòÿ è øèðîêî íå îáñó-
æäàëñÿ. Â òåêñòå íåïðîèçíåñåííîãî âûñòóïëåíèÿ ìèíèñòðà
þñòèöèè ÑÑÑÐ Á.Â. Êðàâöîâà âûäâèíóòîìó Ì.Ñ. Ãîðáà÷å-
âûì ïîëîæåíèþ ïðèäàâàëñÿ “çàóæåííûé” ñìûñë, âûðàáî-
òàííûé ó÷åíûìè â ïðåäûäóùèå äâà ãîäà. Ìèíèñòð þñòèöèè
ïîëàãàë, ÷òî “ïðåäñòàâëÿåòñÿ... ïðàâèëüíûì ïðåäëîæåíèå î
ñîçäàíèè ìåõàíèçìà êîíñòèòóöèîííîãî íàäçîðà çà ñîîòâåò-
ñòâèåì çàêîíàì ëþáûõ ïîäçàêîííûõ àêòîâ. Ýòî è áóäåò íà
äåëå îáåñïå÷èâàòü âåðõîâåíñòâî çàêîíà”16.

Âìåñòå ñ òåì ðàçâèâàþùèéñÿ êðèçèñ ìåæíàöèîíàëüíûõ
îòíîøåíèé â ñòðàíå îáóñëîâèë âûäâèæåíèå Ýñòîíñêîé ðåñ-
ïóáëèêàíñêîé ïàðòèéíîé îðãàíèçàöèåé íà Êîíôåðåíöèè
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13 Ñì.: Îáçîð ïèñåì òðóäÿùèõñÿ î õîäå ïåðåñòðîéêè è äàëüíåéøåé  äåìîêðàòèçàöèè
æèçíè ïàðòèè è îáùåñòâà/Äëÿ äåëåãàòîâ XIX Âñåñîþçíîé êîíôåðåíöèè ÊÏÑÑ. Ì.,
1988. Ñ. 59, 149 (ÐÃÀÍÈ. Ô.87. Îï. 1. Ä. 144).

14 Ñì.: Îðçèõ Ì.Ô., ×åðêåñ Ì.Å., Âàñèëüåâ À.Ñ. Ïðàâîâàÿ îõðàíà êîíñòèòóöèè â
ñîöèàëèñòè÷åñêîì ãîñóäàðñòâå//Ñîâ. ãîñóäàðñòâî è ïðàâî. 1988. ¹ 6. - Ñ. 10.

15 Ñì.: XIX Âñåñîþçíàÿ êîíôåðåíöèÿ ÊÏÑÑ: Ñòåíîãðàô. Îò÷åò. Â äâóõ òîìàõ. Òîì 1.
Ì, 1988. - Ñ.60.

16 Ñì.: ÐÃÀÍÈ. Ô.87, Îï. 1. Ä.49. Ë.129, 137. 

17 Ñì.: Îñíîâíûå ïðåäëîæåíèÿ äåëåãàöèè Ýñòîíñêîé ðåñïóáëèêàíñêîé ïàðòèéíîé
îðãàíèçàöèè íà XIX Âñåñîþçíîé ïàðòèéíîé êîíôåðåíöèè (ÐÃÀÍÈ. Ô.87. Îï. 1.
Ä.68. Ë.89); XIX Âñåñîþçíàÿ êîíôåðåíöèÿ ÊÏÑÑ: Ñòåíîãðàô, îò÷åò. Òîì 2. Ì.,
1988. - Ñ.74, 76-77.

18 Â ýòîé ïðîãðàììå áûëî çàÿâëåíî, ÷òî “íàðîäíûé ôðîíò ïîääåðæèâàåò ñîçäàíèå
Êîíñòèòóöèîííîãî Ñóäà, â çàäà÷è êîòîðîãî âõîäèë áû êîíòðîëü çà ñîîòâåòñòâèåì
Êîíñòèòóöèè âñåõ íîðìàòèâíûõ àêòîâ è õîäà ðàçáèðàòåëüñòâà îòäåëüíûõ ñëó÷àåâ,
è ÷òîáû âñå êîíñòèòóöèîííûå ïðàâà áûëè îáåñïå÷åíû ñîîòâåòñòâóþùèìè
ïðàâîâûìè àêòàìè” (ñì.: Íàðîäíûé ôðîíò Ýñòîíèè. Õàðòèÿ. Ïðîãðàììà. Òàëëèí:
“Ýýñòè ðààìàò”, 1988. - Ñ.26).

19 Øàõíàçàðîâ Ã. Öåíà ñâîáîäû: Ðåôîðìàöèÿ Ãîðáà÷åâà ãëàçàìè åãî ïîìîùíèêà. 
- Ì.: Ðîññèêà-Çåâñ, 1993. - Ñ.73.

20 Ñì.: XIX Âñåñîþçíàÿ êîíôåðåíöèÿ ÊÏÑÑ: Ñòåíîãðàô, îò÷åò. Òîì 2. - Ñ. 173.



Âåðõîâíûì Ñîâåòîì ÑÑÑÐ23. Äðóãèå ñ÷èòàëè, ÷òî â ñîîòâåò-
ñòâèè ñ ìèðîâîé ïðàêòèêîé öåëåñîîáðàçíî ñîçäàíèå êîí-
ñòèòóöèîííûõ ñóäîâ, à íå íàäçîðíûõ êîìèòåòîâ. Ôóíêöèÿìè
òàêèõ ñóäîâ äîëæíû ñòàòü: ðàññìîòðåíèå êîíñòèòóöèîííî-
ïðàâîâûõ ñïîðîâ ìåæäó ôåäåðàöèåé è åå ñóáúåêòàìè, à
òàêæå ìåæäó ñóáúåêòàìè; ñïîðû î êîìïåòåíöèè; êîíñòèòó-
öèîííûé íàäçîð â ñôåðå ïðàâà24. È, íàêîíåö, âûñêàçûâà-
ëîñü ìíåíèå î òîì, ÷òî ãëàâíîå íå â õàðàêòåðå ñîçäàâàåìî-
ãî îðãàíà, à â åãî êîìïåòåíöèè. Â ÷àñòíîñòè, Â.Ì. Ñàâèöêèé,
ñ÷èòàÿ ñîçäàíèå ÊÊÍ “âàæíîé è î÷åíü íóæíîé ìåðîé”, íà-
ñòàèâàë íà òîì, ÷òîáû ïðåäìåòîì êîíñòèòóöèîííîãî íàäçî-
ðà ñòàëè çàêîíû è ïîñòàíîâëåíèÿ Ïðàâèòåëüñòâà, à àêòû ìè-
íèñòåðñòâ, âåäîìñòâ è îáùåñòâåííûõ îðãàíèçàöèé ïðîâåðÿ-
ëèñü Âåðõîâíûì Ñóäîì. Îí æå âûñòóïàë çà ðàñøèðåíèå
êðóãà ñóáúåêòîâ îáðàùåíèÿ â ÊÊÍ, ïîëàãàÿ, ÷òî â èõ ÷èñëî
äîëæíû áûòü âêëþ÷åíû è Âåðõîâíûé Ñóä ÑÑÑÐ, Ãåíåðàëü-
íûé ïðîêóðîð, îáùåñòâåííûå îðãàíèçàöèè, ÀÍ ÑÑÑÐ, à â
êîíå÷íîì èòîãå âñå ñóáúåêòû ïðàâà çàêîíîäàòåëüíîé èíè-
öèàòèâû. Ýòîò àâòîð îäíèì èç ïåðâûõ çàÿâèë î ïðàâå ãðàæ-
äàí “äîáèâàòüñÿ îôèöèàëüíîãî âûâîäà êîìèòåòà î êîíñòèòó-
öèîííîñòè òîãî èëè èíîãî àêòà ëèáî îòäåëüíûõ åãî ïîëîæå-
íèé”. Èíòåðåñíû è åãî ïðåäëîæåíèÿ îá èçáðàíèè ÷ëåíàìè
ÊÊÍ òîëüêî ñïåöèàëèñòîâ â îáëàñòè ïðàâà, ïðåäñòàâèòåëü-
ñòâå â ýòîì îðãàíå ñîþçíûõ ðåñïóáëèê, î ðàñïðîñòðàíåíèè
äåïóòàòñêîãî èììóíèòåòà íà ÷ëåíîâ ÊÊÍ25. Ðÿä èç íàçâàííûõ
èäåé, êàê áóäåò ïîêàçàíî â ïîñëåäóþùåì, áûë ó÷òåí.

Ïðè ïîäâåäåíèè èòîãîâ âåñüìà êðàòêîâðåìåííîãî âñåíà-
ðîäíîãî îáñóæäåíèÿ ïðîåêòà Çàêîíà “Îá èçìåíåíèÿõ è äî-
ïîëíåíèÿõ Êîíñòèòóöèè (Îñíîâíîãî Çàêîíà) ÑÑÑÐ” íà çàñå-
äàíèè Ïðåçèäèóìà Âåðõîâíîãî Ñîâåòà ÑÑÑÐ 26 íîÿáðÿ Ì.Ñ.
Ãîðáà÷åâ â î÷åðåäíîé ðàç ïîä÷åðêíóë, ÷òî “ñî÷òåíî öåëåñî-
îáðàçíûì â ðàìêàõ ñëåäóþùåãî ýòàïà ïîëèòè÷åñêîé ðåôîð-
ìû ðàçðàáîòàòü íà îñíîâå êîíñòèòóöèîííûõ íîðì ñèñòåìó
ìåð è ãîñóäàðñòâåííûõ ïðàâîâûõ ìåõàíèçìîâ, èìåÿ ïðåæäå

ïåðâîì Ñúåçäå íàðîäíûõ äåïóòàòîâ ÑÑÑÐ â ñëåäóþùåì ãî-
äó íàäî “îáðàçîâàòü Êîìèòåò êîíñòèòóöèîííîãî íàäçîðà”21.

Èäåÿ Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà áûëà âîïëî-
ùåíà â ðàçðàáîòàííîì â íåäðàõ ÖÊ ÊÏÑÑ ïðîåêòå Çàêîíà
ÑÑÑÐ “Îá èçìåíåíèÿõ è äîïîëíåíèÿõ Êîíñòèòóöèè (Îñíîâ-
íîãî Çàêîíà) ÑÑÑÐ”, îïóáëèêîâàííîãî äëÿ âñåíàðîäíîãî îá-
ñóæäåíèÿ22. Â ñîîòâåòñòâèè ñ ïðîåêòîì ÊÊÍ äîëæåí èçáè-
ðàòüñÿ Ñúåçäîì íàðîäíûõ äåïóòàòîâ ÑÑÑÐ èç ÷èñëà ñïå-
öèàëèñòîâ â îáëàñòè ïîëèòèêè è ïðàâà â ñîñòàâå ïðåäñåäà-
òåëÿ, çàìåñòèòåëÿ ïðåäñåäàòåëÿ è 13 ÷ëåíîâ Êîìèòåòà ñðî-
êîì íà äåñÿòü ëåò. Èì íå ïðåäóñìàòðèâàëñÿ ó÷åò ïðèíöèïà
ôåäåðàëèçìà ïðè îïðåäåëåíèè ñîñòàâà îðãàíà êîíñòèòóöè-
îííîãî íàäçîðà è êðóãà ñóáúåêòîâ, èíèöèèðóþùèõ â íåì
ðàññìîòðåíèå ñîîòâåòñòâóþùèõ âîïðîñîâ. Îáúåì ïîëíîìî-
÷èé Êîìèòåòà ñâîäèëñÿ ê äà÷å çàêëþ÷åíèé íà ïðîåêòû çàêî-
íîâ, à òàêæå àêòîâ Âåðõîâíîãî Ñîâåòà ÑÑÑÐ è åãî ïàëàò,
íîðìàòèâíûõ àêòîâ äðóãèõ ãîñóäàðñòâåííûõ îðãàíîâ è îá-
ùåñòâåííûõ îðãàíèçàöèé. Îðèåíòèðîì äëÿ íàäçîðà îïðåäå-
ëÿëàñü Êîíñòèòóöèÿ, çàêîíû, ïðèíÿòûå Ñúåçäîì íàðîäíûõ
äåïóòàòîâ, à â íåêîòîðûõ ñëó÷àÿõ è çàêîíû, ïðèíÿòûå Âåð-
õîâíûì Ñîâåòîì ÑÑÑÐ. ×òî êàñàåòñÿ êîíñòèòóöèé è çàêîíîâ
ñîþçíûõ ðåñïóáëèê, ïîñòàíîâëåíèé ïðàâèòåëüñòâ ÑÑÑÐ è
ñîþçíûõ ðåñïóáëèê, òî â îòíîøåíèè íèõ ïðåäïîëàãàëîñü,
÷òî ÊÊÍ áóäåò “îñóùåñòâëÿòü íàáëþäåíèå”. Åñòåñòâåííî,
÷òî ýòà íåîïðåäåëåííàÿ ôîðìóëèðîâêà ìîãëà áû áûòü ðàñ-
êðûòà ëèøü â áóäóùåì Çàêîíå î êîíñòèòóöèîííîì íàäçîðå
â ÑÑÑÐ. Ïðîåêò íå âêëþ÷àë ÊÊÍ â ÷èñëî ñóáúåêòîâ ïðàâà çà-
êîíîäàòåëüíîé èíèöèàòèâû. Â ïå÷àòè îáîçíà÷èëîñü íå-
ñêîëüêî ïîäõîäîâ ê ïåðñïåêòèâàì êîíñòèòóöèîííîãî íàäçî-
ðà â ñòðàíå. Îäíè àâòîðû ïîëàãàëè, ÷òî â îáñóæäàåìîì ïðî-
åêòå “íåîïðàâäàííî ñóæåíà” êîìïåòåíöèÿ Êîìèòåòà êîíñòè-
òóöèîííîãî íàäçîðà “äî þðèñêîíñóëüòñêèõ ôóíêöèé”. Ïî èõ
ìíåíèþ, ýòîò îðãàí äîëæåí áûòü ýôôåêòèâíûì, îáëàäàþ-
ùèì ïîëíîìî÷èÿìè îòìåíèòü ëþáîé àêò, ïðîòèâîðå÷àùèé
Êîíñòèòóöèè ÑÑÑÐ. Èñêëþ÷åíèå ìîæíî äîïóñòèòü ëèøü äëÿ
ðåøåíèé, ïðèíèìàåìûõ Ñúåçäîì íàðîäíûõ äåïóòàòîâ è
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21 Ñì.: ÐÃÀÍÈ. Ô.2. Îï. 5. Ä. 143. Ë.24, Ä. 145, Ë.22.
22 Ñì.: Ïðàâäà. 1988. 22 îêò.; Ñòàíêåâè÷ 3. Èñòîðèÿ êðóøåíèÿ ÑÑÑÐ: Ïîëèòèêî-

ïðàâîâûå àñïåêòû. - Ì.: Èçä-âî ÌÃÓ, 2001. - Ñ. 27.

23 Ñì., íàïð.: Åìåëüÿíîâ Ñ. Ó÷èòüñÿ ïîëèòè÷åñêîé ðàáîòå//Ñîâ. Ðîññèÿ. 1988. 16
íîÿáðÿ.

24 Ñì.: Ëåáåäåâ Í. Íóæåí ñóä!//Èçâåñòèÿ. 1988. 12 íîÿáðÿ.
25 Ñì.: Ñàâèöêèé Â. Ìîæíî è êîìèòåò, íî...//Èçâåñòèÿ. 1988. 11 íîÿáðÿ; Ëàçàðåâ Á.Í.

“Ðàçäåëåíèå âëàñòåé” è îïûò ñîâåòñêîãî ãîñóäàðñòâà//Êîììóíèñò. 1988. Íîÿáðü.
¹ 16. - Ñ.50-51.



òèéíûå ôóíêöèîíåðû, íå íàäåÿñü íà åùå ñîçäàííûé ÊÊÍ,
ôàêòè÷åñêè ïðåäóñìîòðåëè “äóàëèñòè÷åñêèé” êîíñòèòóöè-
îííûé íàäçîð îáùåãî (ïàðëàìåíòñêîãî) è ñïåöèàëèçèðî-
âàííîãî îðãàíîâ30.

Íà Ïëåíóìå ëèøü îäèí âûñòóïàþùèé - ïåðâûé ñåêðåòàðü
ÖÊ ÊÏÓ Â.Â. Ùåðáèöêèé - êîñíóëñÿ ðàññìàòðèâàåìîé íàìè
òåìàòèêè. Îí âûñêàçàëñÿ, ÷òî “ñëåäîâàëî áû ðàñøèðèòü
êðóã òåõ, êòî èìååò ïðàâî ñòàâèòü ïåðåä Êîìèòåòîì êîíñòè-
òóöèîííîãî íàäçîðà âîïðîñ î êîíñòèòóöèîííîñòè íîðìàòèâ-
íûõ àêòîâ, âêëþ÷èâ â íåãî è ñîþçíûå ðåñïóáëèêè, îáùåñò-
âåííûå îðãàíèçàöèè, à òàêæå ïðåäîñòàâèòü ïðàâî îáðàùå-
íèÿ â Êîìèòåò ãðàæäàíàì, èçáèðàòåëÿì”. Îäíàêî, íå íà-
ñòàèâàÿ íà íåìåäëåííîé ðåàëèçàöèè ýòèõ ïðåäëîæåíèé,
îðàòîð îãîâîðèëñÿ, ÷òî èõ “ìîæíî áûëî áû îñóùåñòâèòü è
ïðè ïîñëåäóþùåé äîðàáîòêå Êîíñòèòóöèè”31.

Â ñîîòâåòñòâèè ñ ñóùåñòâîâàâøåé òîãäà ïîëèòè÷åñêîé
ïðàêòèêîé Ïëåíóì ÖÊ ÊÏÑÑ îäîáðèë èçìåíåíèÿ è äîïîëíå-
íèÿ â Êîíñòèòóöèè è îíè ïîäëåæàëè ïîñëåäóþùåìó ôîð-
ìàëüíîìó ïðèíÿòèþ Âåðõîâíûì Ñîâåòîì. Íà âíåî÷åðåäíîé
äâåíàäöàòîé ñåññèè Âåðõîâíîãî Ñîâåòà ÑÑÑÐ îäèííàäöà-
òîãî ñîçûâà Ì.Ñ. Ãîðáà÷åâ îáîñíîâûâàë íåîáõîäèìîñòü
ñîçäàíèÿ Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà êàê “áåñïðè-
ñòðàñòíîãî îðãàíà, ñòîÿùåãî íà ñòðàæå Êîíñòèòóöèè, óñòà-
íîâëåííûõ åþ îñíîâîïîëàãàþùèõ ïðèíöèïîâ”. Ïðè ýòîì
äîêëàä÷èê ïîä÷åðêèâàë, ÷òî êîíòðîëüíûå ôóíêöèè â ïîëíîé
ìåðå áóäóò ïðèñóùè ñàìîìó Âåðõîâíîìó Ñîâåòó32. Òàêèì îá-
ðàçîì, ïðîâîäèëàñü èäåÿ âòîðè÷íîãî è ïðîèçâîäíîãî õàðàê-
òåðà ñïåöèàëèçèðîâàííîãî êîíñòèòóöèîííîãî íàäçîðà îò
ïîëíîâëàñòèÿ ïðåäñòàâèòåëüíûõ îðãàíîâ çàêîíîäàòåëüíîé
âëàñòè, à ïîäñïóäíî - îò âûñøåãî ïàðòèéíîãî êîíòðîëÿ.

Â òî æå âðåìÿ Ì.Ñ. Ãîðáà÷åâ âûñêàçàëñÿ â ïîëüçó èçáðà-
íèÿ ÷ëåíîâ ÊÊÍ ñðîêîì íà äåñÿòü ëåò â öåëÿõ îáåñïå÷åíèÿ
èõ ìàêñèìàëüíîé íåçàâèñèìîñòè “îò êàêîãî-ëèáî âîçäåéñò-
âèÿ”, ïîñêîëüêó “äëèòåëüíûé ñðîê, íà êîòîðûé îíè èçáèðà-
þòñÿ, ïîñëóæèò äîïîëíèòåëüíîé ãàðàíòèåé â ýòîì îòíîøå-

âñåãî â âèäó âîçìîæíîñòè Ñîâåòà Íàöèîíàëüíîñòåé Âåðõîâ-
íîãî Ñîâåòà ÑÑÑÐ è ñîçäàâàåìîãî Êîìèòåòà êîíñòèòóöèîí-
íîãî íàäçîðà ÑÑÑÐ, äëÿ îáåñïå÷åíèÿ ïîëèòè÷åñêèõ, ñîöè-
àëüíî-ýêîíîìè÷åñêèõ èíòåðåñîâ ñîþçíûõ ðåñïóáëèê, ðàñ-
øèðåíèÿ çàùèòû èõ ñóâåðåííûõ ïðàâ â Ñîþçå ÑÑÐ”26. Òàêèì
îáðàçîì, ñ 1988 ãîäà ñîçäàíèå ñïåöèàëèçèðîâàííîãî êîí-
ñòèòóöèîííîãî íàäçîðà (êîíòðîëÿ) ñòàëî óâÿçûâàòüñÿ íå
òîëüêî ñ ïðîáëåìîé îáåñïå÷åíèÿ âåðõîâåíñòâà Êîíñòèòó-
öèè, íî è ôåäåðàëèçìà â ñòðàíå.

Â ýòîì æå êîíòåêñòå äàííàÿ ïðîáëåìà çàòðàãèâàëàñü 28
íîÿáðÿ 1988 ãîäà íà Ïëåíóìå ÖÊ ÊÏÑÑ, íà êîòîðîì Ì.Ñ.
Ãîðáà÷åâ ñîçäàíèå ÊÊÍ íàçâàë îäíèì èç îñíîâíûõ ýëåìåí-
òîâ íå òîëüêî ïîëèòè÷åñêîé, íî è ïðàâîâîé ðåôîðìû27. Ïîä-
âîäÿ èòîã îáñóæäåíèþ ïðîåêòà êîíñòèòóöèîííîé ðåôîðìû,
îí îòìåòèë, ÷òî ñðåäè âîïðîñîâ, ïî êîòîðûì ðàçâåðíóëèñü
íàèáîëåå îæèâëåííûå äåáàòû, áûëè ïðîáëåìû ïî ñîñòàâó è
ôóíêöèÿì Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà28.

Õàðàêòåðíî, ÷òî â ïðîåêòå èçìåíåíèé è äîïîëíåíèé â
Êîíñòèòóöèþ ÑÑÑÐ, ðîçäàííîì ó÷àñòíèêàì ýòîãî ôîðóìà,
ïî ñðàâíåíèþ ñ ðàíåå îïóáëèêîâàííûì äëÿ âñåíàðîäíîãî
îáñóæäåíèÿ ïðîåêòîì, óæå ïðåäóñìàòðèâàëîñü íå 13, à 21
÷ëåí ÊÊÍ, âêëþ÷àÿ ïðåäñòàâèòåëåé îò êàæäîé ñîþçíîé ðåñ-
ïóáëèêè. À êîíñòèòóöèîííûé íàäçîð ïðåäïîëàãàëîñü ðàñ-
ïðîñòðàíèòü íà ðàñïîðÿæåíèÿ Ñîâåòà Ìèíèñòðîâ ÑÑÑÐ è
Ñîâåòîâ Ìèíèñòðîâ ñîþçíûõ ðåñïóáëèê, à òàêæå íå òîëüêî
íà íîðìàòèâíûå, íî è íà âñå àêòû äðóãèõ ãîñóäàðñòâåííûõ
îðãàíîâ è îáùåñòâåííûõ îðãàíèçàöèé29. Íî åñëè â ïðîåêòå,
îïóáëèêîâàííîì äëÿ âñåíàðîäíîãî îáñóæäåíèÿ, â ñòàòüå
119 î êîìïåòåíöèè Ïðåçèäèóìà Âåðõîâíîãî Ñîâåòà ÑÑÑÐ
îòñóòñòâîâàëî ïîëíîìî÷èå ïîñëåäíåãî îñóùåñòâëÿòü êîí-
òðîëü çà ñîáëþäåíèåì Êîíñòèòóöèè ÑÑÑÐ è îáåñïå÷èâàòü
ñîîòâåòñòâèå êîíñòèòóöèé è çàêîíîâ ñîþçíûõ ðåñïóáëèê
Êîíñòèòóöèè è çàêîíàì ÑÑÑÐ, òî â ïðîåêòå äëÿ ó÷àñòíèêîâ
Ïëåíóìà ÖÊ ÊÏÑÑ îíî óæå çíà÷èëîñü. Èíà÷å ãîâîðÿ, ïàð-
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26 Ñì.: Ñîþç ìîæíî áûëî ñîõðàíèòü: Áåëàÿ êíèãà. Äîêóìåíòû è ôàêòû î ïîëèòèêå
Ì.Ñ. Ãîðáà÷åâà ïî ðåôîðìèðîâàíèþ è ñîõðàíåíèþ ìíîãîíàöèîíàëüíîãî
ãîñóäàðñòâà. Ì.: Èçä-âî “Àïðåëü-85», 1985. - Ñ.43-44.

27 Ñì.: ÐÃÀÍÈ. Ô.2. Îï. 5, ä.181. Ë. 10; Ä.184.Ë.15.
28 Ñì.: ÐÃÀÍÈ. Ô.2.Îï.5. Ä.180. Ë.10; Ä.181. Ë.7.
29 Ñì.: Òàì æå. Ë.59 îá.-60.

30 Ñì.: Òàì æå. Ë. 56îá.-57.
31 Ñì.: ÐÃÀÍÈ. Ô.2. Îï. 5. Ä.184. Ë.56-57.
32 Ñì.: Âíåî÷åðåäíàÿ äâåíàäöàòàÿ ñåññèÿ Âåðõîâíîãî Ñîâåòà ÑÑÑÐ (îäèííàäöàòîãî

ñîçûâ) 29 íîÿáðÿ – 1 äåêàáðÿ 1988 ã.: Ñòåíîãðàô, îò÷åò. Ì., 1988. - Ñ.16.



ïðîåêò çà òî, “÷òî â íåì íå ïðåäóñìàòðèâàåòñÿ âîçìîæíîñòü
îáðàùåíèÿ â êîìèòåò ãðàæäàí». Â.Ï. Åôðåìîâ (ã. Ìîñêâà)
ïðåäëàãàë áîëåå ÷åòêî ðàçãðàíè÷èòü ôóíêöèè è êîìïåòåí-
öèþ Âåðõîâíîãî Ñóäà ÑÑÑÐ, Ïðîêóðàòóðû ÑÑÑÐ è Êîìèòåòà
êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ, ðàñøèðèòü åãî ñîñòàâ è
íàäåëèòü ðåàëüíûìè ïîëíîìî÷èÿìè, âïëîòü äî ïðàâà îòìå-
íÿòü àêòû, åñëè îíè ïðîòèâîðå÷àò Êîíñòèòóöèè ÑÑÑÐ35. À
B.C. Øåâ÷åíêî (Óêðàèíà) ïðåäëàãàëà ñîçäàòü êîìèòåòû êîí-
ñòèòóöèîííîãî íàäçîðà â ñîþçíûõ ðåñïóáëèêàõ. Ïîäâîäÿ
èòîã îáñóæäåíèþ, ïðåäñåäàòåëü Êîìèññèè çàêîíîäàòåëüíûõ
ïðåäïîëîæåíèé Ñîâåòà Ñîþçà Ã.Ï. Ðàçóìîâñêèé ðåêîìåíäî-
âàë ñîãëàñèòüñÿ ñ ïðåäîñòàâëåíèåì âûñøèì îðãàíàì ãîñó-
äàðñòâåííîé âëàñòè ñîþçíûõ ðåñïóáëèê ïðàâà îáðàùàòüñÿ
â Êîìèòåò êîíñòèòóöèîííîãî íàäçîðà, à ïîñëåäíåìó - ïðàâà
çàêîíîäàòåëüíîé èíèöèàòèâû36.

Çàêîíîì ÑÑÑÐ îò 1 äåêàáðÿ 1988 ãîäà “Îá èçìåíåíèÿõ è
äîïîëíåíèÿõ Êîíñòèòóöèè (Îñíîâíîãî Çàêîíà) ÑÑÑÐ” óñòà-
íàâëèâàëîñü, ÷òî Êîìèòåò êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ
èçáèðàåòñÿ Ñúåçäîì íàðîäíûõ äåïóòàòîâ ÑÑÑÐ ñðîêîì íà
äåñÿòü ëåò èç ÷èñëà ñïåöèàëèñòîâ â îáëàñòè ïîëèòèêè è
ïðàâà â ñîñòàâå Ïðåäñåäàòåëÿ, åãî çàìåñòèòåëÿ è 21 ÷ëåíà
Êîìèòåòà, âêëþ÷àÿ ïðåäñòàâèòåëåé îò êàæäîé ñîþçíîé ðåñ-
ïóáëèêè. Ëèöà, èçáðàííûå â ÊÊÍ, íå ìîãóò îäíîâðåìåííî
âõîäèòü â ñîñòàâ îðãàíîâ, àêòû êîòîðûõ åìó ïîäêîíòðîëüíû.
Ïðè èñïîëíåíèè ñâîèõ îáÿçàííîñòåé ýòè ëèöà íåçàâèñèìû
è ïîä÷èíåíû òîëüêî Êîíñòèòóöèè ÑÑÑÐ.

Êîìèòåò êîíñòèòóöèîííîãî íàäçîðà íàäåëÿëñÿ ïîëíîìî-
÷èÿìè:

1) ïî ñîáñòâåííîé èíèöèàòèâå èëè ïî ïîðó÷åíèþ Ñúåçäà
íàðîäíûõ äåïóòàòîâ ÑÑÑÐ ïðåäñòàâëÿòü ïîñëåäíåìó çàêëþ-
÷åíèÿ î ñîîòâåòñòâèè Êîíñòèòóöèè ÑÑÑÐ ïðîåêòîâ çàêîíîâ
ÑÑÑÐ, ïîäëåæàùèõ ðàññìîòðåíèþ Ñúåçäîì;

2) ïî ñîáñòâåííîé èíèöèàòèâå èëè ïî ïîðó÷åíèþ Ñúåçäà
íàðîäíûõ äåïóòàòîâ ÑÑÑÐ, ïî ïðåäñòàâëåíèþ Âåðõîâíîãî
Ñîâåòà ÑÑÑÐ, âûñøèõ îðãàíîâ ãîñóäàðñòâåííîé âëàñòè ñî-
þçíûõ ðåñïóáëèê ïðåäñòàâëÿòü Âåðõîâíîìó Ñîâåòó ÑÑÑÐ
çàêëþ÷åíèÿ î ñîîòâåòñòâèè àêòîâ Âåðõîâíîãî Ñîâåòà ÑÑÑÐ

íèè”. Èì æå áûëè ïîääåðæàíû ïðåäëîæåíèÿ î ïðåäñòàâè-
òåëüñòâå âñåõ ñîþçíûõ ðåñïóáëèê â íàçâàííîì Êîìèòåòå è
íàäåëåíèè åãî ïðàâîì çàêîíîäàòåëüíîé èíèöèàòèâû. Âïåð-
âûå áûëà äàíà îöåíêà êîíñòèòóöèîííîìó íàäçîðó êàê ýëå-
ìåíòó “ñäåðæåê è ïðîòèâîâåñîâ” â ñòðóêòóðå ãîñóäàðñòâåí-
íîé âëàñòè. “Ìîæíî ñêàçàòü, - ãîâîðèë Ì.Ñ. Ãîðáà÷åâ, - ÷òî
ó íàñ ñîçäàåòñÿ ñâîÿ, ñîöèàëèñòè÷åñêàÿ ñèñòåìà “ñäåðæåê
è ïðîòèâîâåñîâ”, êîòîðàÿ ïðèçâàíà ïðåäîõðàíèòü îáùåñòâî
îò ëþáûõ íàðóøåíèé ñîöèàëèñòè÷åñêîé çàêîííîñòè íà âûñ-
øåì ãîñóäàðñòâåííîì óðîâíå”33. Ïîíÿòíî, ÷òî ïðè âñåé äå-
ìîêðàòè÷åñêîé ðèòîðèêå ðóêîâîäèòåëü ïàðòèè ïîïûòàëñÿ
ñîåäèíèòü äâà íåñîâìåñòèìûõ êîíñòèòóöèîííûõ ïðèíöèïà
(ðàçäåëåíèå âëàñòåé è ïîëíîâëàñòèå ïðåäñòàâèòåëüíûõ îð-
ãàíîâ âëàñòè), ñâîéñòâåííûõ ðàçëè÷íûì îáùåñòâåííî-ïîëè-
òè÷åñêèì ñèñòåìàì. Íî ïðè âñåì ýòîì, ïî ñâîåé ñóùíîñòè
îöåíêà Ì.Ñ. Ãîðáà÷åâûì êîíñòèòóöèîííîãî íàäçîðà ÿâëÿ-
ëàñü øàãîì âïåðåä, ïðèîòêðûâàëà äâåðü â äðóãóþ ñèñòåìó
ïîëèòèêî-þðèäè÷åñêèõ êîîðäèíàò.

Âûñòóïàþùèå â ïðåíèÿõ íà ñåññèè Âåðõîâíîãî Ñîâåòà
ÑÑÑÐ ïîääåðæàëè èäåþ ïðåäñòàâèòåëüñòâà â ÊÊÍ ñîþçíûõ
ðåñïóáëèê è ïðåäëàãàëè íàäåëèòü ïîñëåäíèå ïðàâîì îáðà-
ùåíèÿ â íåãî. Ïîìèìî ýòîãî, äåïóòàò Â.Ñ. Ìàâëèêîâ ñ÷èòàë,
÷òî “áûëî áû áîëåå äåìîêðàòè÷íûì... èçáðàíèå Êîìèòåòà
êîíñòèòóöèîííîãî íàäçîðà ïðîâîäèòü òîëüêî ïóòåì âñåíà-
ðîäíîãî ãîëîñîâàíèÿ”34, à äåïóòàò À.È. Äóáêî êðèòèêîâàë
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33 Ñì.: Òàì æå. - Ñ. 16-18. Ïîïûòêó äîêòðèíàëüíîãî îáîñíîâàíèÿ ýòîé èäåè ïðåäïðè-
íÿë Á.Ì.Ëàçàðåâ, çàÿâèâøèé: “Ôîðìèðîâàíèþ ñîöèàëèñòè÷åñêîãî ïðàâîâîãî ãîñó-
äàðñòâà ñïîñîáñòâóåò ñîçäàíèå îðãàíà, êîòîðîãî ó íàñ íèêîãäà íå áûëî, - Êîìè-
òåòà êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ. Òåì ñàìûì âçÿòà íà âîîðóæåíèå îðãàíèçà-
öèîííàÿ ôîðìà, ïðèìåíÿåìàÿ â ðÿäå ãîñóäàðñòâ, ïðèçíàþùèõ “ðàçäåëåíèå âëà-
ñòåé». Íî íîâûé îðãàí ñïðîåêòèðîâàí â äóõå ïðèíöèïîâ ñîâåòñêîé äåìîêðàòèè -
îí òîæå íå ïðîòèâîñòîèò âûñøåìó ïðåäñòàâèòåëüíîìó îðãàíó âëàñòè - Ñúåçäó íà-
ðîäíûõ äåïóòàòîâ ÑÑÑÐ, à ÿâëÿåòñÿ èíñòðóìåíòîì â åãî ðóêàõ” (ñì.: Ëàçàðåâ Á.Ì.
Óêàç. ñî÷. - Ñ.50-51).

34 Ýòî ïðåäëîæåíèå áûëî ïîäâåðãíóòî òîãäà êðèòèêå â íàó÷íîé ëèòåðàòóðå, ïîñêîëü-
êó òàêîé ïîðÿäîê, ïî ìíåíèþ íåêîòîðûõ àâòîðîâ, “ïîñòàâèë áû Êîìèòåò íàä Ñúåç-
äîì, âîøåë áû â ïðîòèâîðå÷èå ñ ïðèíöèïîì âåðõîâåíñòâà ïðåäñòàâèòåëüíîãî îð-
ãàíà, êîòîðûé îáëàäàåò âñåé ïîëíîòîé âëàñòè, â òîì ÷èñëå â îáëàñòè êîíñòèòóöè-
îííîãî êîíòðîëÿ, ïðàâîì ïðèíèìàòü îêîí÷àòåëüíûå ðåøåíèÿ î êîíñòèòóöèîííîñòè
çàêîíîâ” (ñì.: Ëàçàðåâ Ë.Â., Ñëèâà À.ß. Êîíñòèòóöèîííûå ðåôîðìû: ïåðâûé ýòàï.
- Ì.: Çíàíèå, 1989. - Ñ.89-90). Î÷åâèäíî, ÷òî ýòà êðèòèêà áûëà îñíîâàíà íà äîã-
ìàòàõ ãîñïîäñòâîâàâøåé â ñîâåòñêîå âðåìÿ äîêòðèíû âåðõîâåíñòâà ïðåäñòàâè-
òåëüíûõ îðãàíîâ ãîñóäàðñòâåííîé âëàñòè.

35 Ñì.: ÐÃÀÍÈ. Ô.2. Îï. 5. Ä.184. Ë.33-34, 37, 47, 69, 77, 87, 96, 137, 145.
36 Ñì.: Òàì æå. Ë. 165-166.



ñóäàðñòâåííîé âëàñòè. Ïîýòîìó âïîëíå åñòåñòâåííî, ÷òî çà
Ïðåçèäèóìîì Âåðõîâíîãî Ñîâåòà ÑÑÑÐ çàêðåïèëîñü ïðàâî
îñóùåñòâëÿòü êîíòðîëü çà ñîáëþäåíèåì Êîíñòèòóöèè ÑÑÑÐ
è îáåñïå÷èâàòü ñîîòâåòñòâèå êîíñòèòóöèé è çàêîíîâ ñîþç-
íûõ ðåñïóáëèê Êîíñòèòóöèè è çàêîíàì ÑÑÑÐ. Â ñâÿçè ñ
ýòèì, êàê çàìåòèë Á.Í.Òîïîðíèí, âîçíèê âîïðîñ î ñîîòíî-
øåíèè ïðåäâàðèòåëüíîãî è ïîñëåäóþùåãî êîíñòèòóöèîííî-
ãî íàäçîðà. Ïî åãî ìíåíèþ, êîíöåíòðàöèÿ óñèëèé ÊÊÍ íà
ïðåäâàðèòåëüíîì íàäçîðå áûëà áû íåîïðàâäàííà, èáî ïðå-
âðàùàëà áû åãî â ïðèäàòîê Âåðõîâíîãî Ñîâåòà ÑÑÑÐ è çà-
ðàíåå ñòàâèëà áû Êîìèòåò â òðóäíîå ïîëîæåíèå â ñëó÷àå,
åñëè, ñêàæåì, ñîþçíàÿ ðåñïóáëèêà îáíàðóæèò âïîñëåäñòâèè
ñïîðíûå ïîëîæåíèÿ â àêòå, ïðîñìîòðåííîì ïðåäâàðèòåëüíî
Êîìèòåòîì è ïðèíÿòîì Âåðõîâíûì Ñîâåòîì ÑÑÑÐ37.

Âìåñòå ñ òåì â ëèòåðàòóðå òîãî âðåìåíè óæå ïîä÷åðêè-
âàëîñü, ÷òî êîíñòèòóöèîííûé íàäçîð íå ÿâëÿåòñÿ êîíñòèòó-
öèîííûì êîíòðîëåì, ïîñêîëüêó íå ñâÿçàí ñ íàëè÷èåì ïðàâà
îòìåíû àêòîâ, èçäàííûõ ñ íàðóøåíèåì Êîíñòèòóöèè. Êîí-
ñòèòóöèîííûé íàäçîð, ïî ñóùåñòâó, - ñòàäèÿ, ïðåäøåñòâóþ-
ùàÿ îòìåíå íåêîíñòèòóöèîííîãî ðåøåíèÿ. À ýòó ôóíêöèþ
îñóùåñòâëÿþò ó÷àñòâóþùèå â êîíñòèòóöèîííîì êîíòðîëå -
Ñúåçä, Âåðõîâíûé Ñîâåò ÑÑÑÐ, åãî Ïðåçèäèóì è Ñîâåò Ìè-
íèñòðîâ ÑÑÑÐ38. Ïðåäëàãàëîñü áîëåå ïîëíî èñïîëüçîâàòü
âîçìîæíîñòè ÊÊÍ äëÿ çàùèòû ïðàâ è ñâîáîä ãðàæäàí â ñôå-
ðå óãîëîâíîãî è ãðàæäàíñêîãî ñóäîïðîèçâîäñòâà39.

Âîçìîæíîñòü ïîÿâëåíèÿ â ñòðóêòóðå âåðõîâíîé âëàñòè
íîâîãî îðãàíà - Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ
- ìíîãèìè áûëà âîñïðèíÿòà ïîëîæèòåëüíî, êàê êîíêðåòíîå
âîïëîùåíèå èäåè ôîðìèðîâàíèÿ ïðàâîâîãî ãîñóäàðñòâà40. Â

è åãî ïàëàò, à òàêæå ïðîåêòîâ ýòèõ îðãàíîâ Êîíñòèòóöèè
ÑÑÑÐ è çàêîíàì ÑÑÑÐ, ïðèíÿòûì Ñúåçäîì íàðîäíûõ äåïó-
òàòîâ ÑÑÑÐ;

3) îñóùåñòâëÿòü íàáëþäåíèå çà ñîîòâåòñòâèåì Êîíñòèòó-
öèè ÑÑÑÐ è çàêîíàì ÑÑÑÐ êîíñòèòóöèé è çàêîíîâ ñîþçíûõ
ðåñïóáëèê, ïîñòàíîâëåíèé è ðàñïîðÿæåíèé Ñîâåòà Ìèíèñò-
ðîâ ÑÑÑÐ è Ñîâåòîâ Ìèíèñòðîâ ñîþçíûõ ðåñïóáëèê;

4) ïî ñîáñòâåííîé èíèöèàòèâå èëè ïî ïîðó÷åíèþ Ñúåçäà
íàðîäíûõ äåïóòàòîâ ÑÑÑÐ, ïî ïðåäëîæåíèþ Âåðõîâíîãî Ñî-
âåòà ÑÑÑÐ, åãî ïàëàò, Ïðåçèäèóìà Âåðõîâíîãî Ñîâåòà
ÑÑÑÐ, ïîñòîÿííûõ êîìèññèé ïàëàò è êîìèòåòîâ Âåðõîâíîãî
Ñîâåòà ÑÑÑÐ, Ñîâåòà Ìèíèñòðîâ ÑÑÑÐ, âûñøèõ îðãàíîâ ãî-
ñóäàðñòâåííîé âëàñòè ñîþçíûõ ðåñïóáëèê äàâàòü çàêëþ÷å-
íèÿ î ñîîòâåòñòâèè Êîíñòèòóöèè ÑÑÑÐ è çàêîíàì ÑÑÑÐ àê-
òîâ äðóãèõ ãîñóäàðñòâåííûõ îðãàíîâ è îáùåñòâåííûõ îðãà-
íèçàöèé.

Ïðè âûÿâëåíèè ïðîòèâîðå÷èÿ àêòà èëè åãî îòäåëüíûõ ïî-
ëîæåíèé Êîíñòèòóöèè ÑÑÑÐ èëè çàêîíàì ÑÑÑÐ Êîìèòåò
êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ äîëæåí íàïðàâèòü îðãàíó,
èçäàâøåìó àêò, ñâîå çàêëþ÷åíèå äëÿ óñòðàíåíèÿ äîïóùåí-
íîãî íàðóøåíèÿ. Ïðèíÿòèå Êîìèòåòîì òàêîãî çàêëþ÷åíèÿ
ïðèîñòàíàâëèâàåò èñïîëíåíèå ïðîòèâîðå÷àùåãî Êîíñòèòó-
öèè ÑÑÑÐ èëè çàêîíó ÑÑÑÐ àêòà ëèáî åãî îòäåëüíûõ ïîëî-
æåíèé.

Êîìèòåòó êîíñòèòóöèîííîãî íàäçîðà òàêæå ïðåäîñòàâëÿ-
ëîñü ïðàâî âõîäèòü ñ ïðåäñòàâëåíèÿìè íà Ñúåçä íàðîäíûõ
äåïóòàòîâ ÑÑÑÐ è Âåðõîâíûé Ñîâåò ÑÑÑÐ èëè Ñîâåò Ìèíè-
ñòðîâ ÑÑÑÐ îá îòìåíå ïðîòèâîðå÷àùèõ Êîíñòèòóöèè ÑÑÑÐ
èëè çàêîíó ÑÑÑÐ àêòîâ ïîäîò÷åòíûõ èì îðãàíîâ èëè äîëæ-
íîñòíûõ ëèö. Åìó áûëî äàíî òàêæå ïðàâî çàêîíîäàòåëüíîé
èíèöèàòèâû. Áîëåå ïîäðîáíî îðãàíèçàöèÿ è ïîðÿäîê äåÿ-
òåëüíîñòè ÊÊÍ äîëæíû áûòü îïðåäåëåíû Çàêîíîì î êîíñòè-
òóöèîííîì íàäçîðå â ÑÑÑÐ.

Êîìèòåò êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ ó÷ðåæäàëñÿ â
êà÷åñòâå îðãàíà ïðåäâàðèòåëüíîãî è ïîñëåäóþùåãî êîíñòè-
òóöèîííîãî íàäçîðà, ðåøåíèÿ êîòîðîãî íå ÿâëÿëèñü îêîí÷à-
òåëüíûìè. Ïîñëåäíåå ñëîâî ïðèíàäëåæàëî ïðåäñòàâèòåëü-
íîìó è çàêîíîäàòåëüíîìó îðãàíó ãîñóäàðñòâåííîé âëàñòè, à
â íåêîòîðûõ ñëó÷àÿõ - âûñøåìó èñïîëíèòåëüíîìó îðãàíó ãî-
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Èç èñòîðèè êîíñòèòóöèîííîãî ïðàâîñóäèÿ 

37 Ñì.: Òàì æå. Ë. 193, 197-203; Òîïîðíèí Á.Í. Êîíñòèòóöèÿ â ñîöèàëèñòè÷åñêîì
ïðàâîâîì ãîñóäàðñòâå//Ñîöèàëèñòè÷åñêîå ïðàâîâîå ãîñóäàðñòâî: ïðîáëåìû è
ñóæäåíèÿ. - Ì., 1989. - Ñ.37.

38 Ñì.: Ëàçàðåâ Ë.Â., Ñëèâà À.ß. Óêàç. ñî÷. - Ñ.90-91.
39 È.Ë. Ïåòðóõèí ïðåäëàãàë óñòàíîâèòü, ÷òî, íå ñîãëàñèâøèñü ñ ðàçúÿñíåíèåì

Ïëåíóìà Âåðõîâíîãî Ñóäà ÑÑÑÐ, ñóä îáÿçàí íàïðàâèòü â ÊÊÍ ïðåäñòàâëåíèå íà
ïðåäìåò îòìåíû ïîñòàíîâëåíèÿ Ïëåíóìà (ñì.: Ñîöèàëèñòè÷åñêîå ïðàâîâîå
ãîñóäàðñòâî: ïðîáëåìû è ñóæäåíèÿ. - Ñ. 185).

40 Ñì.: Êóðàøâèëè Á. Âåðõîâíàÿ âëàñòü: èç ïðîøëîãî â áóäóùåå//Èçâåñòèÿ.1988.14
íîÿáðÿ; Ëàçàðåâ Ë.Â., Ñëèâà À.ß. Êîíñòèòóöèîííàÿ ðåôîðìà - ïåðâûé ýòàï // Ñîâ.
ãîñóäàðñòâî è ïðàâî.1989.¹3.-Ñ.13-14; Ëàçàðåâ Á. Êîíñòèòóöèîííûé íàäçîð//Ñîö.
çàêîííîñòü. 1989. ¹ 7. - Ñ.Ç; Ìàëåèí Í.Ñ. Çàêîíîäàòåëüñòâî ïðàâîâîãî ãîñóäàðñò-
âà//Ñîöèàëèñòè÷åñêîå ïðàâîâîå ãîñóäàðñòâî: ïðîáëåìû è ñóæäåíèÿ. - Ñ. 176.



áîëåå âàæíîãî îðãàíà ñòîÿë àâòîðèòåòíûé è êîìïåòåíòíûé
÷åëîâåê. Â ñîîòâåòñòâèè ñ ïðàâîì, ïðåäîñòàâëåííûì Êîí-
ñòèòóöèåé Ïðåäñåäàòåëþ Âåðõîâíîãî Ñîâåòà ÑÑÑÐ,
Ì.Ñ.Ãîðáà÷åâ ïðåäëîæèë èçáðàòü Ïðåäñåäàòåëåì Êîìèòåòà
êîíñòèòóöèîííîãî íàäçîðà Âèöå-ïðåçèäåíòà ÀÍ ÑÑÑÐ
Â.Í.Êóäðÿâöåâà, à åãî çàìåñòèòåëåì - çàâåäóþùåãî ñåêòî-
ðîì Èíñòèòóòà ãîñóäàðñòâà è ïðàâà òîé æå Àêàäåìèè -
Á.Ì.Ëàçàðåâà44. Â ñîñòàâ Êîìèòåòà ðåêîìåíäîâàëèñü ïðåä-
ñòàâèòåëè îò âñåõ ñîþçíûõ ðåñïóáëèê - êðóïíûå ñïåöèàëè-
ñòû â îáëàñòè ïîëèòèêè è ïðàâà45.

Ñôîðìèðîâàòü Êîìèòåò êîíñòèòóöèîííîãî íàäçîðà íà 
I Ñúåçäå íàðîäíûõ äåïóòàòîâ ÑÑÑÐ íå óäàëîñü. Ðàçâèâàþ-
ùèéñÿ êîíñòèòóöèîííûé êðèçèñ ìåæíàöèîíàëüíûõ îòíîøå-
íèé, äåñòðóêòèâíàÿ ïîçèöèÿ áîëüøèíñòâà äåïóòàòñêèõ ãðóïï
îò ïðèáàëòèéñêèõ ñîþçíûõ ðåñïóáëèê, îæåñòî÷åííàÿ ïîëè-
òè÷åñêàÿ áîðüáà â ïàðëàìåíòå âûçâàëè âåñüìà æåñòêóþ
äèñêóññèþ ïî ïðîáëåìàì ñòàòóñà, ðîëè è íàçíà÷åíèÿ ÊÊÍ,
ïîðÿäêà è ñâîåâðåìåííîñòè åãî èçáðàíèÿ. Ïðåæäå âñåãî íà-
ìåòèëîñü ðàçëè÷íîå êîíöåïòóàëüíîå ïîíèìàíèå ðîëè êîí-
ñòèòóöèîííîãî íàäçîðà â ñòðàíå. Àêàäåìèê Â.Í. Êóäðÿâöåâ
ïîëàãàë, ÷òî Êîìèòåò êîíñòèòóöèîííîãî íàäçîðà - “íåîáõî-
äèìîå ó÷ðåæäåíèå”, “ýëåìåíò ïðàâîâîãî ãîñóäàðñòâà è ïðî-
äîëæåíèå ëèíèè íà ðàçäåëåíèå âëàñòè è ... íà ñîçäàíèå òåõ
“ñäåðæåê è ïðîòèâîâåñîâ, êîòîðûõ ó íàñ â ïîëèòè÷åñêîì ìå-
õàíèçìå ïîêà ÷òî íåò». Íåçàâèñèìîñòü ýòîãî îðãàíà è åãî
îòâåòñòâåííîñòü òîëüêî ïåðåä Ñúåçäîì, ïî ìíåíèþ äåïóòà-
òà, ïîçâîëèò Êîìèòåòó ïðîâîäèòü ëèíèþ íà çàêîííîñòü, äå-
ìîêðàòèçàöèþ, ñîáëþäåíèå ïðàâ ãðàæäàí è íà áîðüáó ñ âå-

íàó÷íûõ èññëåäîâàíèÿõ òîãî âðåìåíè åùå íå ñîçäàííûé ðå-
àëüíî Êîìèòåò êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ êëàññèôè-
öèðîâàëñÿ êàê îðãàí íàäçîðíûé, à íå êîíòðîëüíûé èëè ñó-
äåáíûé, ò.å. íå íàäåëåííûé ïðàâîì îòìåíÿòü àêòû, êîòîðûå
ïðèçíàíû èì íå ñîîòâåòñòâóþùèìè Êîíñòèòóöèè è çàêîíàì
ÑÑÑÐ. Ïîìèìî íàäçîðíîé, çà ÊÊÍ ïðèçíàâàëèñü ôóíêöèè
êîíñóëüòàòèâíàÿ è ó÷àñòèÿ â ñîâåðøåíñòâîâàíèè çàêîíîäà-
òåëüñòâà. Ñ÷èòàëîñü, ÷òî ÊÊÍ îáëàäàåò âûñîêîé ñòåïåíüþ
íåçàâèñèìîñòè, íî îáúåì åãî íàäçîðà íå ÿâëÿåòñÿ âñåîáú-
åìëþùèì, ïîñêîëüêó îí ñîçäàí äëÿ îáåñïå÷åíèÿ çàêîííî-
ñòè â äåÿòåëüíîñòè âûñøèõ ýøåëîíîâ âëàñòè, íå âõîäÿùèõ
â îðáèòó ïðîêóðîðñêîãî íàäçîðà. Àêòû Ñúåçäà íàðîäíûõ äå-
ïóòàòîâ ÑÑÑÐ èñêëþ÷àëèñü èç ñôåðû êîíñòèòóöèîííîãî
íàäçîðà41.

Â ñîîòâåòñòâèè ñî ñòðàòåãèåé ïàðòèéíîãî ðóêîâîäñòâà
Êîìèòåò êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ äîëæåí áûòü èç-
áðàí óæå íà I Ñúåçäå íàðîäíûõ äåïóòàòîâ ÑÑÑÐ, à ëèøü çà-
òåì ïîäãîòîâëåí è ïðèíÿò Çàêîí î êîíñòèòóöèîííîì íàäçî-
ðå â ÑÑÑÐ. Ýòà òî÷êà çðåíèÿ ðàçäåëÿëàñü è íåêîòîðûìè
þðèñòàìè42. Íà ìàéñêîì (1989 ã.) Ïëåíóìå ÖÊ ÊÏÑÑ ïðè îá-
ñóæäåíèè âîïðîñîâ ïðåäñòîÿùåãî Ñúåçäà íàðîäíûõ äåïóòà-
òîâ ÑÑÑÐ Ì.Ñ.Ãîðáà÷åâ ïðåäëîæèë ðåêîìåíäîâàòü íà äîëæ-
íîñòü Ïðåäñåäàòåëÿ Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà
Â.Ï.Ëîìàêèíà, áûâøåãî ñîâåòñêîãî ïîñëà â ×ÑÑÐ. Ñ ýòèì íå
ñîãëàñèëñÿ Á.Í.Åëüöèí, çàÿâèâ: “Äàâàòü Ñúåçäó ðåêîìåíäà-
öèè è ðåøåíèÿ - ýòî óùåìëåíèå ïðàâ äåïóòàòîâ”. Íî, íå-
ñìîòðÿ íà ýòî âîçðàæåíèå, ïàðòèéíûé ôîðóì ïîääåðæàë
êàíäèäàòóðó Â.Ï.Ëîìàêèíà43. Îäíàêî ñîáðàíèåì ïàðòèéíîé
ãðóïïû Ñúåçäà áûëè âûñêàçàíû äîâîëüíî óáåäèòåëüíûå äî-
âîäû î íåîáõîäèìîñòè òîãî, ÷òîáû âî ãëàâå ýòîãî íîâîãî è
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41 Ñì.: Ëàçàðåâ Á. Óêàç. ñî÷. - Ñ. 3-4; Òîïîðíèí Á.Í. Óêàç. ñî÷. - Ñ.34-38.
42 Ñì.: Ëàçàðåâ Á.Í. Ìîæíî ëè áûëî ñîõðàíèòü ÑÑÑÐ (ïðàâîâîå èññëåäîâàíèå). - Ì.:

“Þðèñò”, 2002. - Ñ. 140.
43 Ñì.: Âîðîòíèêîâ Â.È. “À áûëî ýòî òàê...” Èç äíåâíèêà ÷ëåíà Ïîëèòáþðî ÖÊ ÊÏÑÑ”.

- Ì., 1995. - Ñ.269-270. Ïîëèòè÷åñêàÿ ïðåñòèæíîñòü ïîñòà Ïðåäñåäàòåëÿ ÊÊÍ áû-
ëà âåëèêà. Å.Ã.Áîííýð âñïîìèíàëà, ÷òî À.Ä.Ñàõàðîâ íåñêîëüêî ðàç ãîâîðèë åé, “÷òî
õîòåë áû ðàáîòàòü â Êîìèòåòå êîíñòèòóöèîííîãî íàäçîðà, êîòîðûé ñ÷èòàë ÷ðåçâû-
÷àéíî âàæíûì, à ïîñò åãî ïðåäñåäàòåëÿ, âîçìîæíî, ñàìûì îòâåòñòâåííûì â ñòðà-
íå è òðåáóþùèì îò òîãî, êòî åãî áóäåò çàíèìàòü, àáñîëþòíîé âíóòðåííåé ñâîáî-
äû è àáñîëþòíîé ÷åñòíîñòè” (ñì.: Êîíñòèòóöèîííûå èäåè Àíäðåÿ Ñàõàðîâà. - Ì:
“Íîâåëëà”, 1990. - Ñ.81).

44 Ì.Ñ.Ãîðáà÷åâ, â ñâîþ î÷åðåäü, ðóêîâîäñòâîâàëñÿ Ïîñòàíîâëåíèåì ÖÊ ÊÏÑÑ îò 2
èþíÿ 1989 ã. “Âîïðîñû Ñúåçäà íàðîäíûõ äåïóòàòîâ ÑÑÑÐ”, êîòîðûì âî èçìåíåíèå
ðåøåíèÿ ìàéñêîãî (1989 ã.) Ïëåíóìà ÖÊ ÊÏÑÑ ïðåäëîæåíî áûëî ðåêîìåíäîâàòü
Ïðåäñåäàòåëåì Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ Â.Í.Êóäðÿâöåâà (ñì.:
ÐÃÀÍÈ. Ô.2. Îï.5. Ä.280. Ë.4).

45 Ñì.: Ïåðâûé Ñúåçä íàðîäíûõ äåïóòàòîâ ÑÑÑÐ. 25 ìàÿ- 9 èþíÿ 1989 ã. Ñòåíîãðàô,
îò÷åò. Ò.Ø. - Ì, 1989. - Ñ.127-128. Åùå 10 ìàÿ 1989 ã. À.È. Ëóêüÿíîâ ïðåäñòàâèë â
ÖÊ ÊÏÑÑ Çàïèñêó “Î ïðåäëîæåíèÿõ ïî ñîñòàâó Êîìèòåòà êîíñòèòóöèîííîãî íàäçî-
ðà ÑÑÑÐ”. Â íåé áûëè íàçâàíû êàíäèäàòóðû êðóïíûõ ó÷åíûõ â îáëàñòè ïðàâà – À.Ã.
Áûêîâ, Â.È. Âàñèëüåâ, Â.Ò. Êàáûøåâ, Ë.À. Íèêîëàåâà, Ð.Ñ. Ïàâëîâñêèé, Â.Ê. Ñîáà-
êèí, Ì.È. Ïèñêîòèí, Ô.Ã. Áóð÷àê, À.À. Àãçàìõîäæèåâ, Ã.Ñ. Ñàïàðãàëèåâ, Ã. Èöêðè-
âåëè, Â.Î. Ìèëëåð, Ð. Òóðãóíáåêîâ, Î. Óñìàíîâ è äð. ( Àðõèâ Ïðåçèäåíòà ÐÔ. Ô. 3.
Îï. 110. Ä. 204. Ë. 1-4).

Èç èñòîðèè êîíñòèòóöèîííîãî ïðàâîñóäèÿ 



Êîíñòèòóöèè ÑÑÑÐ îá èçáðàíèè ÊÊÍ òîëüêî èç ÷èñëà ñïå-
öèàëèñòîâ ïðàâà â ñîñòàâå 15 ïðåäñåäàòåëåé è 15 ÷ëåíîâ
êîìèòåòà îò êàæäîé ñîþçíîé ðåñïóáëèêè ñ îñóùåñòâëåíèåì
ðóêîâîäñòâà êîìèòåòîì ïî ïðèíöèïó ñòðîãîé î÷åðåäíîñòè è
ïðåäîñòàâëåíèåì ñîþçíîé ðåñïóáëèêå ïðàâà âåòî íà åãî
ðåøåíèÿ, îãðàíè÷èâàþùèå åå ñóâåðåíèòåò.

Âåñüìà ñåðüåçíûì êîíöåïòóàëüíûì âîçðàæåíèåì ïðîòèâ
îáðàçîâàíèÿ ÊÊÍ áûëî è óòâåðæäåíèå î òîì, ÷òî îí ñîçäà-
åòñÿ äëÿ íàäçîðà çà ñîáëþäåíèåì “óñòàðåëîé” Êîíñòèòóöèè
â òî âðåìÿ, êàê “Ñúåçä âûÿâèë êîíñòèòóöèîííûé êðèçèñ â
âèäå âíóòðåííèõ ïðîòèâîðå÷èé Îñíîâíîãî Çàêîíà âðåìåí
çàñòîÿ”. Îòìå÷àëîñü, ÷òî “íûíå äåéñòâóþùàÿ ñîþçíàÿ Êîí-
ñòèòóöèÿ èçîáèëóåò ïðîáåëàìè è ïðîòèâîðå÷èÿìè”. Â òàêîé
ñèòóàöèè êîíñòèòóöèîííûé íàäçîð áóäåò ïðåïÿòñòâîâàòü ñó-
ùåñòâåííûì èçìåíåíèÿì â ðåñïóáëèêàíñêèõ êîíñòèòóöèÿõ,
“äîáèâàÿñü óñòðàíåíèÿ èç íèõ âñåõ íîâàöèé, êîòîðûì íîð-
ìàòèâíîãî àíàëîãà íà óðîâíå ôåäåðàöèè åùå íå ñîçäàëè».
Äåïóòàò Þ.Þ.Áîëäûðåâ (ã. Ëåíèíãðàä) ñ÷èòàë, ÷òî íåëüçÿ
èçáèðàòü êîìèòåò äî òåõ ïîð, ïîêà íå áóäóò âñåðüåç îáñóæ-
äåíû “âîïðîñû ìåõàíèçìà ôóíêöèîíèðîâàíèÿ íàøåé âëàñòè
è ñòðóêòóðû ýòîé âëàñòè”.

Îæåñòî÷åííî ïðîòèâ ôîðìèðîâàíèÿ Êîìèòåòà êîíñòèòó-
öèîííîãî íàäçîðà âûñòóïèëè ìíîãèå äåïóòàòû îò ïðèáàëòèé-
ñêèõ ñîþçíûõ ðåñïóáëèê, âûðàæàþùèå èíòåðåñû íàöèîíàëü-
íûõ ïîëèòè÷åñêèõ äâèæåíèé. Â ÷àñòíîñòè, Ð.Â.Ãóäàéòèñ òðå-
áîâàë íå ñîçäàâàòü Êîìèòåò, çàÿâëÿÿ, ÷òî îí “íåïðåìåííî
ñòàíåò èíñòðóìåíòîì äàâëåíèÿ íà íàöèîíàëüíîå âîçðîæäå-
íèå ñîþçíûõ ðåñïóáëèê, ïðåññîì íàä èõ ñóâåðåíèòåòîì».
Ýòèìè äåïóòàòàìè îñïàðèâàëîñü ïðàâî ÊÊÍ ïðèîñòàíàâëè-
âàòü äåéñòâèå êîíñòèòóöèé è çàêîíîâ ðåñïóáëèê. À.À. Ïëîò-
íèåêñ ïîä÷åðêèâàë, ÷òî ïðèíÿòèå êîíñòèòóöèè ñîþçíîé ðåñ-
ïóáëèêè è âíåñåíèå â íåå èçìåíåíèé ÿâëÿåòñÿ ñóâåðåííûì
ïðàâîì ñîþçíîé ðåñïóáëèêè. È íàäåëèòü òîò èëè èíîé, äàæå
ñàìûé êîìïåòåíòíûé, ôåäåðàòèâíûé îðãàí ïðàâîì ïðèîñòà-
íàâëèâàòü åå äåéñòâèå îçíà÷àåò: îäíèì ðîñ÷åðêîì ïåðà ëè-
øèòü ðåñïóáëèêó åå ñóâåðåíèòåòà. Äåïóòàò ñ ïàôîñîì çàÿ-
âèë: “Íàäåëåíèå Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà ïðà-
âîì ìèëîâàòü èëè îòâåðãàòü îñíîâíûå çàêîíû ñîþçíûõ ðåñ-
ïóáëèê - ýòî óäàð ïî ñàìîé èäåå ïðàâîâîãî ãîñóäàðñòâà”.

äîìñòâåííûì ïðàâîòâîð÷åñòâîì46. Ì.Ñ.Ãîðáà÷åâ, ñ÷èòàÿ
“ñóùåñòâîâàíèå òàêîãî îðãàíà êàê âàæíîãî èíñòðóìåíòà äëÿ
òîãî, ÷òîáû ñòðîãî ñòîÿòü íà çàùèòå çàêîíîâ”, â òî æå âðå-
ìÿ íå ïîä÷åðêèâàë àñïåêòû ïðàâîçàùèòíîãî õàðàêòåðà, à
òåì áîëåå, êàñàþùèåñÿ ðàçäåëåíèÿ âëàñòåé. Îí ïîëàãàë,
÷òî äåÿòåëüíîñòü Êîìèòåòà ÿâëÿåòñÿ, õîòÿ è ñïåöèàëèçèðî-
âàííîé, íî äîïîëíèòåëüíîé ê êîíòðîëüíîé äåÿòåëüíîñòè
Ïðåçèäèóìà Âåðõîâíîãî Ñîâåòà ÑÑÑÐ. Ïðè ñïîðå î íåîáõî-
äèìîñòè ÊÊÍ, ññûëàÿñü íà ýòîò àñïåêò, Ì.Ñ.Ãîðáà÷åâ äîïóñ-
êàë, “÷òî ìîæíî ñíÿòü âîîáùå âîïðîñ î Êîìèòåòå êîíñòèòó-
öèîííîãî íàäçîðà”47. È â ýòîì îí âûðàæàë ïðîòèâîðå÷èâîå
îòíîøåíèå êîììóíèñòè÷åñêîé ïàðòèéíîé ýëèòû ê íàðîæ-
äàþùåìóñÿ èíñòèòóòó. Ðÿä äåïóòàòîâ ñ÷èòàëè íåîáõîäèìûì
ïåðåíåñòè âûáîðû Êîìèòåòà íà äðóãîå âðåìÿ, ìîòèâèðóÿ
òåì, ÷òî îíè íå àëüòåðíàòèâíû è áåç êîíêóðñà, â ÷èñëå êàí-
äèäàòîâ íè îäíîãî áåñïàðòèéíîãî, “âñåì èì - çà øåñòüäå-
ñÿò ëåò”, íåò ïðåäñòàâèòåëåé îò àâòîíîìíûõ ðåñïóáëèê. Âû-
ñêàçûâàëèñü è ïðîòèâ îòäåëüíûõ êàíäèäàòîâ. Ïðåäëàãàëîñü
ïðåäîñòàâèòü ãðóïïàì äåïóòàòîâ íå ìåíåå ÷åì â 100 ÷åëî-
âåê ïðàâî âûäâèíóòü äîïîëíèòåëüíûå êàíäèäàòóðû â ÊÊÍ è
øèðîêî îçíàêîìèòü íàñåëåíèå ñ ïðåòåíäåíòàìè íà ìåñòà â
íåì. Óòâåðæäàëîñü, ÷òî ÊÊÍ “íå èìååò ñâîåãî ñòàòóñà”, ïî-
ñêîëüêó íå ïðèíÿò Çàêîí î êîíñòèòóöèîííîì íàäçîðå. “Ñòà-
òóñ îáðàçóåìîãî êîìèòåòà, - çàÿâèë äåïóòàò È.Í.Ãðÿçèí (Ýñ-
òîíñêàÿ ÑÑÐ), - âûçûâàåò íåêîòîðûå ñîìíåíèÿ, îñîáåííî
ñîãëàñîâàííîñòü ýòîãî ñòàòóñà ñ íåêîòîðûìè äðóãèìè ñòàòü-
ÿìè Êîíñòèòóöèè, âêëþ÷àÿ ïîëîæåíèå î ñóâåðåíèòåòå ñîþç-
íîé ðåñïóáëèêè”. Ïîýòîìó îí ïðåäëîæèë ðàññìîòðåòü âî-
ïðîñ î ôîðìèðîâàíèè ÊÊÍ “â êîìïëåêñå ñ êîíñòèòóöèîííûì
ñòàòóñîì ñàìîãî ýòîãî êîìèòåòà». À äåïóòàò À.À. Ïëîòíèåêñ
(Ëàòâèéñêàÿ ÑÑÐ) äàæå ïðåäëîæèë äàòü îãðàíè÷èòåëüíîå
òîëêîâàíèå ñòàòüå 125 Êîíñòèòóöèè ÑÑÑÐ î òîì, ÷òî ïðàâî
Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ ïðèîñòàíàâëè-
âàòü èñïîëíåíèå ïðîòèâîðå÷àùèõ Êîíñòèòóöèè èëè çàêîíó
ÑÑÑÐ íîðìàòèâíî-ïðàâîâûõ àêòîâ íå ðàñïðîñòðàíÿåòñÿ íà
êîíñòèòóöèè ñîþçíûõ ðåñïóáëèê. Äðóãîé äåïóòàò - Ð.Â. Ãó-
äàéòèñ (Ëèòîâñêàÿ ÑÑÐ) âûäâèíóë ïîïðàâêó ê ñòàòüå 125
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46 Ñì.: Òàì æå. - Ñ. 158.
47 Òàì æå. - Ñ.159-160.
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ïðåäñòàâèòåëè ïðèáàëòèéñêèõ ðåñïóáëèê è â ýòîì ïðåäëî-
æåíèè îáíàðóæèëè “ïîäâîõ”. Äîêòîð þðèäè÷åñêèõ íàóê
È.Ãðÿçèí çàÿâèë: “Äëÿ íåèñêóøåííîãî ÷èòàòåëÿ ýòî çâó÷èò
ïî÷òè äåìîêðàòè÷íî... Êîìèòåò êîíñòèòóöèîííîãî íàäçîðà
ÑÑÑÐ åñòü îðãàí ñîþçíîé âëàñòè, èìåþùèé ïîêà ôîðìàëü-
íîå ïðàâî íå òîëüêî “íàäçèðàòü” çà çàêîíîäàòåëüñòâîì ðåñ-
ïóáëèêè (ñò. 125, ï.3). Ïîñëåäíèå ïîïðàâêè ê Êîíñòèòóöèè
ÑÑÑÐ, ñîçäàþùèå ýòîò îðãàí, äàþò öåíòðó ñîâåðøåííî íî-
âîå ïîëíîìî÷èå - ïðèîñòàíàâëèâàòü äåéñòâèå ðåñïóáëèêàí-
ñêîãî àêòà (ñò. 125, ÷.5), ÷òî äî ñèõ ïîð áûëî âîçìîæíî ëèøü
íåçàêîííûì ïóòåì...”50. Ð.Ãóäàéòèñ, Á.Ãåíçÿëèñ îáúÿñíÿëè
íåñîâïàäåíèå ñâîèõ âçãëÿäîâ ñ ìíåíèåì äðóãèõ ïî âîïðîñó
ñîçäàíèÿ Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ íàëè-
÷èåì êîíñòèòóöèîííîãî êðèçèñà51.

Â ñâÿçè ñ ïîäãîòîâêîé è ïðîâåäåíèåì ñåíòÿáðüñêîãî
(1989 ã.) Ïëåíóìà ÖÊ ÊÏÑÑ, ïîñâÿùåííîãî ïëàòôîðìå “Íà-
öèîíàëüíàÿ ïîëèòèêà ïàðòèè â ñîâðåìåííûõ óñëîâèÿõ”, âî-
çîáíîâèëñÿ äèñïóò î íàçíà÷åíèè è ðîëè ÊÊÍ â ðåøåíèè
ìåæíàöèîíàëüíûõ ñïîðîâ. Â ïðîåêòå ïëàòôîðìû, ðàçîñëàí-
íîì â íà÷àëå àâãóñòà ÷ëåíàì ÖÊ è ÖÐÊ, ïàðòèéíûì êîìèòå-
òàì, ïðåçèäèóìàì âåðõîâíûõ ñîâåòîâ è ïðàâèòåëüñòâàì ñî-
þçíûõ ðåñïóáëèê, ðåäàêöèÿì öåíòðàëüíûõ ãàçåò è æóðíà-
ëîâ, ïðåäóñìàòðèâàëîñü, ÷òî â ðàìêàõ ôåäåðàòèâíîãî ïðà-
âîâîãî ãîñóäàðñòâà äîëæíû áûòü ñîçäàíû ìåõàíèçìû è óñ-
òàíîâëåíû ÷åòêèå ïðîöåäóðû ðàçðåøåíèÿ ðàçíîãëàñèé, êî-
òîðûå ìîãóò âîçíèêíóòü ìåæäó îðãàíàìè âëàñòè è óïðàâëå-
íèÿ Ñîþçà ÑÑÐ è ðåñïóáëèê. Ýòó ôóíêöèþ, ïî ìíåíèþ àâòî-
ðîâ ïðîåêòà, ìîã áû âûïîëíÿòü ïðåæäå âñåãî Êîìèòåò êîí-
ñòèòóöèîííîãî íàäçîðà ÑÑÑÐ, äåéñòâóÿ â êà÷åñòâå êîíñòè-
òóöèîííîãî ñóäà52. Òàêàÿ ôîðìóëèðîâêà, íà ïåðâûé âçãëÿä,
ÿâñòâîâàëà, ÷òî âîçìîæíîñòè êîíñòèòóöèîííîãî íàäçîðà â
ðåøåíèè ìåæíàöèîíàëüíûõ ïðîáëåì áûëè ïîñòàâëåíû ïîä
ñîìíåíèå ââèäó èõ î÷åâèäíîé íåýôôåêòèâíîñòè. Îäíàêî
òåêñò ïðîåêòà ïëàòôîðìû ñâèäåòåëüñòâîâàë î ñåðüåçíûõ

Äðóãàÿ ÷àñòü ïðèáàëòèéñêèõ äåïóòàòîâ íàñòàèâàëà íà èç-
áðàíèè Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ è êâàëè-
ôèöèðîâàëà äåéñòâèÿ èõ êîëëåã-îïïîíåíòîâ êàê “ñòðåìëå-
íèå óêîðîòèòü ðóêè åùå íå ñîçäàííîìó êîìèòåòó, äàáû îí
íå ñìîã ðàçáèðàòü äåëà â ñîþçíûõ ðåñïóáëèêàõ”. Å.Â. Êîãàí,
Â.È. Àëêñíèñ îáúÿñíÿëè íåîáõîäèìîñòü åãî îáðàçîâàíèÿ
äëÿ ïðîâåðêè âûïîëíåíèÿ Êîíñòèòóöèè è çàêîíîâ ÑÑÑÐ íà
òåððèòîðèè Ïðèáàëòèêè.

Íåñìîòðÿ íà óáåäèòåëüíûå ïîïûòêè äåïóòàòîâ - êðóïíûõ
ñïåöèàëèñòîâ â îáëàñòè ïðàâà A.M. ßêîâëåâà, Ä.À. Êåðèìî-
âà è äðóãèõ “îòâåñòè ïîäîçðåíèÿ â òîì, ÷òî Êîìèòåò êîíñòè-
òóöèîííîãî íàäçîðà êàêèì-òî îáðàçîì áóäåò ñòîÿòü ïîïåðåê
ïîçèòèâíûõ è êîíñòðóêòèâíûõ èçìåíåíèé íàøåé Êîíñòèòó-
öèè”, ïî÷òè âñå äåïóòàòû îò Ëèòîâñêîé ÑÑÐ äåìîíñòðàòèâ-
íî ïîêèíóëè çàë çàñåäàíèé, êàê òîëüêî Ì.Ñ.Ãîðáà÷åâ ïðåä-
ëîæèë ïðèñòóïèòü ê âûáîðàì Êîìèòåòà. Â èòîãå âîïðîñ áûë
îòëîæåí48.

Â äàëüíåéøåì âïëîòü äî ïðèíÿòèÿ Çàêîíà î êîíñòèòóöè-
îííîì íàäçîðå ÑÑÑÐ àðãóìåíòû ïðîòèâíèêîâ è ñòîðîííèêîâ
ÊÊÍ ñòàëè îñíîâîé äèñêóññèè ïî ýòîìó âîïðîñó â ïå÷àòè è
íà ðàçëè÷íîãî ðîäà ôîðóìàõ îáùåñòâåííûõ è ïîëèòè÷åñêèõ
îðãàíèçàöèé.

Ñïåöèàëèñòû êîíñòèòóöèîííîãî ïðàâà îáîñíîâûâàëè
âîçìîæíîñòü èñïîëüçîâàíèÿ Êîìèòåòà êîíñòèòóöèîííîãî
íàäçîðà â çàùèòå ïðàâ ñîþçíûõ è àâòîíîìíûõ ðåñïóáëèê. Â
÷àñòíîñòè, Í. Ìèõàëåâà è Ø.Ïàïèäçå ñ÷èòàëè öåëåñîîáðàç-
íûì çàêðåïèòü ïðàâî ñîþçíîé ðåñïóáëèêè îáðàùàòüñÿ â Êî-
ìèòåò â ñëó÷àå, åñëè îíà óñìàòðèâàåò â ñîþçíîì çàêîíå èëè
èíîì íîðìàòèâíîì àêòå óùåìëåíèå ñâîèõ ïðàâ. Ñîâåò Ìè-
íèñòðîâ ñîþçíîé ðåñïóáëèêè, ïî ìíåíèþ ýòèõ è äðóãèõ àâ-
òîðîâ, ìîã áû èìåòü ïðàâî ïðèîñòàíàâëèâàòü äåéñòâèå íà
ñâîåé òåððèòîðèè íîðìàòèâíûõ àêòîâ ìèíèñòåðñòâ è âå-
äîìñòâ ÑÑÑÐ â ñëó÷àå èõ ïðîòèâîðå÷èÿ èíòåðåñàì è ïðàâàì
ðåñïóáëèêè äî ðàçðåøåíèÿ ñïîðà â ÊÊÍ ÑÑÑÐ49. Îäíàêî
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48 Òàì æå. - Ñ. 127-167. Ýòîò óõîä ëèòîâñêîé äåëåãàöèè âïîñëåäñòâèè èçâåñòíûé
ïóáëèöèñò Þ. Ôåîôàíîâ íàçâàë “íà÷àëîì êîíöà (ÑÑÑÐ - ÌÌ), èáî óñòóïêè ïîøëè
â áåñïðåäåë” (ñì.: Ôåîôàíîâ Þ. Âçëåò è ïàäåíèå ïåðåñòðîå÷íîãî
ïàðëàìåíòà//Èçâåñòèÿ. Ìîñê. âå÷. âûï. 1991. 3 ñåíò.).

49 Ñì.: Ìèõàëåâà Í., Ïàïèäçå Ø. Ôåäåðàòèâíûé ñîþç // Ïðàâäà. 1989. 12 èþëÿ;
Àðäàøêèí Â., Ñàõíîâà Ò. // Êðàñíîÿðñêèé ðàáî÷èé. 1989. 14 ñåíò.

50 Ñì.: Ãðÿçèí È. Î ôåäåðàëèçìå ëè ðå÷ü // 1989. 26 èþëÿ.
51 Ãóäàéòèñ Ð., Ãåíçÿëèñ Á. Òàê êòî æå çíàåò ðåöåïò? // Ïðàâäà. 1989. 26 èþëÿ.
52 Îäíèì èç ïåðâûõ íàçâàë Êîìèòåò êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ “íàøèì

âàðèàíòîì êîíñòèòóöèîííîãî ñóäà” íàðîäíûé äåïóòàò ÑÑÑÐ, äåêàí þðôàêà
Êåìåðîâñêîãî ãîñóíèâåðñèòåòà Þ.Â.Ãîëèê (ñì.: Ïåðâûé ñúåçä íàðîäíûõ
äåïóòàòîâ. Ñòåíîãðàô, îò÷åò. Ò.Ç. - Ñ. 141).
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ñïîðíûå âîïðîñû, êîòîðûå ìîãóò âîçíèêàòü ìåæäó ðåñïóá-
ëèêàìè è âõîäÿùèìè â èõ ñîñòàâ àâòîíîìíûìè îáðàçîâà-
íèÿìè”55.

Íà Ïëåíóìå ÖÊ ÊÏÑÑ ïåðâûé ñåêðåòàðü ÖÊ ÊÏ Àçåðáàé-
äæàíà À.-Ð.Õ. Âåçèðîâ ïðåäëîæèë èñêëþ÷èòü èç ïðîåêòà
ïëàòôîðìû àáçàö î ïîðÿäêå ðàçðåøåíèÿ âíóòðèðåñïóáëè-
êàíñêèõ ñïîðîâ è âêëþ÷èòü íîâîå ïîëîæåíèå î òîì, ÷òî â
ðàìêàõ ôåäåðàòèâíîãî ïðàâîâîãî ãîñóäàðñòâà ñîçäàþòñÿ
ìåõàíèçìû è óñòàíàâëèâàþòñÿ ÷åòêèå ïðîöåäóðû ðàçðåøå-
íèÿ ðàçíîãëàñèé, êîòîðûå ìîãóò âîçíèêíóòü ìåæäó îðãàíà-
ìè âëàñòè è óïðàâëåíèÿ Ñîþçà ÑÑÐ è ðåñïóáëèê, à òàêæå
ìåæäó ñîþçíûìè ðåñïóáëèêàìè è äðóãèìè ãîñóäàðñòâåííî-
íàöèîíàëüíûìè è íàöèîíàëüíî-òåððèòîðèàëüíûìè îáðàçî-
âàíèÿìè. Åãî ïîääåðæàë Ý.À. Øåâàðäíàäçå. Íà êàêîì-òî
ïðîìåæóòî÷íîì ýòàïå ñ íèìè äèïëîìàòè÷íî ñîãëàøàëèñü è
ñåêðåòàðè ÖÊ ÊÏÑÑ Ì.Ñ. Ãîðáà÷åâ, Â.À. Ìåäâåäåâ, ïîëàãàÿ,
÷òî íàçâàííûå ìåõàíèçìû áóäóò âûðàáîòàíû ïîçæå56. Õîòÿ
åùå ðàíåå â çàïèñêå ÖÊ ÊÏÑÑ ïî ýòîìó âîïðîñó ÷åòêî èç-
ëàãàëàñü ïîçèöèÿ, ÷òî “â ñëó÷àå, åñëè ñî ñòîðîíû ñîþçíîé
ðåñïóáëèêè â îòíîøåíèè àâòîíîìíûõ ðåñïóáëèê è îáëàñòåé
íàðóøàþòñÿ ïîëîæåíèÿ Êîíñòèòóöèè ÑÑÑÐ, òî çäåñü íàèáî-
ëåå óìåñòíî îáðàùåíèå â Êîìèòåò êîíñòèòóöèîííîãî íàäçî-
ðà ÑÑÑÐ, à ðåêîìåíäàöèè ýòîãî îðãàíà, åñòåñòâåííî, áóäóò
îñíîâûâàòüñÿ íà ñòðîãîì ñîáëþäåíèè Êîíñòèòóöèè ÑÑÑÐ â
ñèëó ïðîôåññèîíàëüíîé ïîäãîòîâêè åãî ÷ëåíîâ, â ýòîì ñëó-
÷àå ñâåäóòñÿ ê ìèíèìóìó ôàêòîðû ñóáúåêòèâíîãî ïîðÿäêà...
Ñîþç ÑÑÐ äîëæåí îáåñïå÷èòü ñîáëþäåíèå ñóâåðåííûõ ïðàâ
ñîþçíûõ ðåñïóáëèê è â ñëó÷àå íàðóøåíèÿ èëè èãíîðèðîâà-
íèÿ èõ êîíñòèòóöèîííîãî ñòàòóñà ñî ñòîðîíû íàõîäÿùèõñÿ â
èõ ñîñòàâå àâòîíîìèé. Âîçíèêàþùèå ïðè ýòîì ñïîðíûå âî-
ïðîñû äîëæíû òàêæå ðàññìàòðèâàòüñÿ â Êîìèòåòå êîíñòèòó-
öèîííîãî íàäçîðà ÑÑÑÐ”57. Òàêîé ïîçèöèè ïðèäåðæèâàëèñü
è ìíîãèå ÷ëåíû ÖÊ â ñâîèõ çàìå÷àíèÿõ íà ïðîåêò ïëàòôîð-
ìû, çàôèêñèðîâàííûõ èìè â èìåííûõ áðîøþðàõ58. Áîëåå êà-
òåãîðè÷íî ïî ýòîìó ïîâîäó âûðàçèëñÿ À.Ã. Áàñèñòîâ, ïîëà-

êîëåáàíèÿõ è íåïîñëåäîâàòåëüíîñòè ïàðòèéíîãî ðóêîâîäñòâà
ïî ýòîìó âîïðîñó. Â òîì æå ïðîåêòå ïðåäóñìàòðèâàëîñü, ÷òî
ñïîðíûå âîïðîñû íà “íèæíåì ýòàæå ôåäåðàöèè” ìåæäó ñî-
þçíûìè ðåñïóáëèêàìè è âõîäÿùèìè â èõ ñîñòàâ àâòîíîìèÿ-
ìè, êðàÿìè, îáëàñòÿìè, åñëè ïî íèì íå áóäåò äîñòèãíóòî
äîãîâîðåííîñòè íà ìåñòàõ, ïåðåäàþòñÿ íà ðàññìîòðåíèå
âûñøèì îðãàíàì âëàñòè ÑÑÑÐ è îêîí÷àòåëüíî ðåøàþòñÿ
Ñúåçäîì íàðîäíûõ äåïóòàòîâ ÑÑÑÐ53.

Îáñóæäåíèå ïðîåêòà ïëàòôîðìû âûÿâèëî íåñêîëüêî ïîä-
õîäîâ ê ðàññìàòðèâàåìîé ïðîáëåìå, â òîì ÷èñëå: 1) ïðè-
ñïîñîáëåíèå ê åå ðåøåíèþ Êîìèòåòà êîíñòèòóöèîííîãî
íàäçîðà ñ ïðèäàíèåì åìó ôóíêöèé êîíñòèòóöèîííîãî ñóäà;
2) èñïîëüçîâàíèå â ýòèõ öåëÿõ âîçìîæíîñòåé êîíñòèòóöèîí-
íîãî íàäçîðà; 3) ñîçäàíèå èíûõ íåñóäåáíûõ ìåõàíèçìîâ åå
ðåøåíèÿ. Ïðè÷åì ïðåäëàãàëîñü è äèôôåðåíöèðîâàííîå èñ-
ïîëüçîâàíèå ýòèõ ïîäõîäîâ â çàâèñèìîñòè îò òîãî, ðåøàþò-
ñÿ ëè ñïîðû ìåæäó Ñîþçîì ÑÑÐ è ñîþçíûìè ðåñïóáëèêàìè
ëèáî ìåæäó ïîñëåäíèìè è âõîäÿùèìè â íèõ àâòîíîìíûìè
ðåñïóáëèêàìè, àâòîíîìíûìè îáëàñòÿìè, êðàÿìè è îáëàñòÿ-
ìè. Â ÷àñòíîñòè, ïðåäñòàâèòåëè ïàðòèéíûõ, îáùåñòâåííûõ
è èíûõ îðãàíèçàöèé Àçåðáàéäæàíñêîé ÑÑÐ ïîä âëèÿíèåì
ñîáûòèé â Íàãîðíîì Êàðàáàõå êàòåãîðè÷åñêè âîçðàæàëè
ïðîòèâ ðàçðåøåíèÿ ñïîðîâ âíóòðè ñîþçíûõ ðåñïóáëèê
Ñúåçäîì íàðîäíûõ äåïóòàòîâ ÑÑÑÐ, ñ÷èòàÿ, ÷òî ýòî “ñâåäåò
íà íåò ãîñóäàðñòâåííûé ñóâåðåíèòåò ñîþçíîé ðåñïóáëèêè”,
“âûçîâåò öåïíóþ ðåàêöèþ ðàçâàëà ñîþçíîé ðåñïóáëèêè”. Ïî
ìíåíèþ Ïðåçèäèóìà Âåðõîâíîãî Ñîâåòà Àçåðáàéäæàíñêîé
ÑÑÐ, ïðåäëàãàåìîå “ðåøåíèå âíóòðèðåñïóáëèêàíñêèõ ñïî-
ðîâ... âåäåò ê âîçðîæäåíèþ óíèòàðèçìà, ïðîòèâîðå÷èò äîãî-
âîðó îá îáðàçîâàíèè ÑÑÑÐ è âñåìó ïðîöåññó äåìîêðàòèçà-
öèè ñîâåòñêîãî îáùåñòâà..., ÿâëÿåòñÿ øàãîì íàçàä äàæå ïî
ñðàâíåíèþ ñ äåéñòâóþùåé êîíñòèòóöèåé”54. Ïîýòîìó ïðåä-
ëàãàëîñü äëÿ ðàçðåøåíèÿ âíóòðèðåñïóáëèêàíñêèõ ðàçíîãëà-
ñèé ñîçäàòü êîìèòåòû êîíñòèòóöèîííîãî íàäçîðà â ñîþçíûõ
ðåñïóáëèêàõ. Îíè, “êàê è ñîþçíûé, äåéñòâîâàëè áû â êà÷å-
ñòâå êîíñòèòóöèîííûõ ñóäîâ, íî óæå ðàññìàòðèâàëè âñå
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53 Ñì.: ÐÃÀÍÈ. Ô.2. Îï. 5. Ä.311. Ë.6, 23.
54 Ñì.: ÐÃÀÍÈ. Ô,2.Îï.5.Ä.311. Ë.38-44, 52-53, 76-81; Ä.328. Ë.114 îá., 115 îá.;

Ä.332. Ë.61.

55 Ñì.: Òàì æå. Ë.53-54 (ïðåäëîæåíèå À.Äæàíãèðîâà - ÷ëåíà êîîïåðàòèâà “Àãøèí”).
56 Ñì.: Òàì æå. Ä.324. Ë.13-15, 183-195.
57 Òàì æå. Ä.311. Ë.45.
58 Ñì.: Òàì æå. Ä.307.Ë.7îá., 11 îá., 28, 92îá., 157îá.; Ä.308, ËËÇîá., 83îá.
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ðèîäà ñîãëàøåíèå èìè íå äîñòèãíóòî, âîïðîñ ïåðåäàâàòü
íà ðàññìîòðåíèå Âåðõîâíîãî Ñóäà ÑÑÑÐ, ðåøåíèå êîòîðî-
ãî ìîãëî îòìåíÿòüñÿ òîëüêî ãëàâîé ãîñóäàðñòâà62.

Íî è èç ÷èñëà òåõ, êòî ïîëàãàë, ÷òî ðàçíîãëàñèÿ â ñôåðå
ìåæíàöèîíàëüíûõ îòíîøåíèé è ôåäåðàëèçìà äîëæåí ðå-
øàòü Êîìèòåò êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ, íå âñå ñî-
ãëàøàëèñü ñ òåì, ÷òîáû îí äåéñòâîâàë ïðè ýòîì â êà÷åñòâå
êîíñòèòóöèîííîãî ñóäà, òî åñòü ïðèíèìàë îêîí÷àòåëüíûå
ðåøåíèÿ. Èíòåðåñíî, ÷òî â çàìå÷àíèÿõ À.È. Ëóêüÿíîâà ïî
òåêñòó ïðîåêòà “Íàöèîíàëüíàÿ ïîëèòèêà ïàðòèè â ñîâðåìåí-
íûõ óñëîâèÿõ (ïëàòôîðìà ÊÏÑÑ)” áûëè âû÷åðêíóòû ñëîâà
“äåéñòâóÿ â êà÷åñòâå êîíñòèòóöèîííîãî ñóäà”63. Êàíäèäàò â
÷ëåíû ÖÊ ÊÏÑÑ Â.Ñîëîãóá òàêæå ñ÷èòàë “íåöåëåñîîáðàç-
íûì âîçëàãàòü íà Êîìèòåò êîíñòèòóöèîííîãî íàäçîðà ôóíê-
öèè êîíñòèòóöèîííîãî ñóäà”, ïîëàãàÿ, ÷òî îí “ïåðåñòàíåò
áûòü ïåðâûì, ãëàâíûì”64. Ïîýòîìó âïîëíå îáúÿñíèìî, ÷òî â
ñëåäóþùåì ïðîåêòå ïëàòôîðìû, ñîñòàâëåííîì ñ ó÷åòîì ïî-
ñòóïèâøèõ ïðåäëîæåíèé è çàìå÷àíèé è ðàñïðîñòðàíåííîì
äëÿ ó÷àñòíèêîâ ïàðòèéíîãî ôîðóìà, óæå íå ñîäåðæàëîñü
óêàçàíèÿ î òîì, ÷òî ÊÊÍ äåéñòâóåò â êà÷åñòâå êîíñòèòóöèîí-
íîãî ñóäà. Â íåì ïðåäëàãàëàñü ôîðìóëèðîâêà: “Ýòó ôóíê-
öèþ (ðàçðåøåíèÿ ìåæíàöèîíàëüíûõ ñïîðîâ - ÌÌ.) ìîã áû
âûïîëíÿòü ïðåæäå âñåãî Êîìèòåò êîíñòèòóöèîííîãî íàäçî-
ðà, â íåîáõîäèìûõ ñëó÷àÿõ - Âåðõîâíûé Ñîâåò ÑÑÑÐ è
Ñúåçä íàðîäíûõ äåïóòàòîâ ÑÑÑÐ”65. Ïîäîáíàÿ ðåäàêöèÿ áû-
ëà è â ïðèíÿòîì òåêñòå ïëàòôîðìû. Âïîñëåäñòâèè îíà ñ íå-
êîòîðîé ìîäèôèêàöèåé íàøëà îòðàæåíèå â ñòàòüå 11 Çàêî-
íà ÑÑÑÐ îò 23 äåêàáðÿ 1989 ã. “Î êîíñòèòóöèîííîì íàäçî-
ðå â ÑÑÑÐ”, çàêðåïèâøåé ïîëîæåíèå: “Â ñëó÷àå âîçíèêíî-
âåíèÿ ðàçíîãëàñèé ìåæäó Ñîþçîì ÑÑÐ è ðåñïóáëèêàìè, ìå-
æäó ñîþçíûìè ðåñïóáëèêàìè è íàöèîíàëüíî-ãîñóäàðñòâåí-
íûìè, íàöèîíàëüíî-òåððèòîðèàëüíûìè îáðàçîâàíèÿìè ïî

ãàþùèé, ÷òî ñïîðû â ôåäåðàòèâíîì ãîñóäàðñòâå äîëæåí (“à
íå ìîã áû”, êàê ýòî çàïèñàíî â ïðîåêòå) ðåøàòü Êîìèòåò
êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ59. Ïðàâäà, ñòîëü ïîñëåäî-
âàòåëüíû áûëè íå âñå. Í.Í. Ñëþíüêîâ (Áåëîðóññèÿ), íàïðè-
ìåð, ñ÷èòàë, ÷òî, õîòÿ è ôóíêöèþ ðàçðåøåíèÿ ñïîðîâ ìåæ-
äó îðãàíàìè ÑÑÑÐ è ñîþçíûõ ðåñïóáëèê è äîëæåí ðåøàòü
ÊÊÍ, íî â íåîáõîäèìûõ ñëó÷àÿõ - ýòî ìîæåò áûòü è ïðåðî-
ãàòèâîé Âåðõîâíîãî Ñîâåòà, Ñúåçäà íàðîäíûõ äåïóòàòîâ
ÑÑÑÐ60.

Âìåñòå ñ òåì ìíîãèå ïîëàãàëè, ÷òî ðàçíîãëàñèÿ â ñôåðå
ôåäåðàòèâíûõ îòíîøåíèé äîëæíû ðåøàòüñÿ ïîñðåäñòâîì
äðóãèõ ìåõàíèçìîâ, à íå ïðè ïîìîùè Êîìèòåòà êîíñòèòóöè-
îííîãî íàäçîðà ÑÑÑÐ. Òàê, Â.Ì. Ïåòðîâ (Ìîñêîâñêàÿ îáë.)
ïðåäëàãàë ïðåäóñìîòðåòü, ÷òî äëÿ ðàçðåøåíèÿ ñïîðîâ ìåæ-
äó Ñîþçîì è ðåñïóáëèêàìè, à òàêæå ìåæäó ðåñïóáëèêàìè è
êðàÿìè, îáëàñòÿìè äîëæíû ñîçäàâàòüñÿ ñîãëàñèòåëüíûå êî-
ìèòåòû ñ ïîñëåäóþùèì îêîí÷àòåëüíûì ðåøåíèåì âîïðîñà
âûñøèìè îðãàíàìè ãîñóäàðñòâåííîé âëàñòè. ÖÊ ÊÏ Òàäæè-
êèñòàíà ïðåäëàãàë ðåøàòü ýòè âîïðîñû ïàðèòåòíûì êîìèñ-
ñèÿì Âåðõîâíûõ ñîâåòîâ ðåñïóáëèê, Êîìèññèè ïî ìåæíà-
öèîíàëüíûì îòíîøåíèÿì Âåðõîâíîãî Ñîâåòà ÑÑÑÐ, Ñúåçäó
íàðîäíûõ äåïóòàòîâ ÑÑÑÐ61. ÖÊ ÊÏ Àðìåíèè ñ÷èòàë öåëåñî-
îáðàçíûì ïðåäîñòàâèòü Ñîâåòó Íàöèîíàëüíîñòåé Âåðõîâ-
íîãî Ñîâåòà ÑÑÑÐ ôóíêöèè êîíñòèòóöèîííî-àðáèòðàæíîãî
îðãàíà, êîòîðûé äîëæåí ðàññìàòðèâàòü ìåæíàöèîíàëüíûå
ñïîðû è ïðåäñòàâëÿòü ñâîè ïðåäëîæåíèÿ Âåðõîâíîìó Ñîâå-
òó ÑÑÑÐ è ñîþçíîìó Ïðàâèòåëüñòâó. Öåíòðàëüíûå êîìèòåòû
êîìïàðòèé Àçåðáàéäæàíà, Àðìåíèè è Óçáåêèñòàíà ïðåäëà-
ãàëè ïåðåäàòü Ñîâåòó Íàöèîíàëüíîñòåé òàêæå ðàçíîãëàñèÿ
ìåæäó ðåñïóáëèêàìè. È íàêîíåö, Èíñòèòóò âîñòîêîâåäåíèÿ
ÀÍ ÑÑÑÐ ðåêîìåíäîâàë êîíôëèêòû ìåæäó ðåñïóáëèêàìè
ðåãóëèðîâàòü ñïåöèàëüíî ñîçäàâàåìûìè êîìèññèÿìè, â ñî-
ñòàâ êîòîðûõ âêëþ÷àòü ïðåäñòàâèòåëåé çàèíòåðåñîâàííûõ
ñòîðîí è Ñîþçà ÑÑÐ. Åñëè ïî èñòå÷åíèè óñòàíîâëåííîãî ïå-
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59 Òàì æå. Ä.30
60 Òàì æå. Ä.308. Ë.79îá.
61 Ñì.: Ïðåäëîæåíèÿ è çàìå÷àíèÿ, ïîñòóïèâøèå â õîäå îáñóæäåíèÿ ïðîåêòà

ïëàòôîðìû ÊÏÑÑ “Íàöèîíàëüíàÿ ïîëèòèêà ïàðòèè â ñîâðåìåííûõ óñëîâèÿõ”. Ñåíò.
1989.//ÐÃÀÍÈ. Ô.2.Îï.5.Ä.332Ë.32-33; Ä.ÇÇÇ.Ë.17.

62 Ñì.: Ïðåäëîæåíèÿ ïàðòèéíûõ êîìèòåòîâ, öåíòðàëüíûõ âåäîìñòâ è ó÷ðåæäåíèé,
ñïåöèàëèñòîâ ïî íàöèîíàëüíûì ïðîáëåìàì ê Ïëåíóìó ÖÊ ÊÏÑÑ ïî ìåæíàöèîíàëü-
íûì îòíîøåíèÿì. Ñåíò. 1989ã.//ÐÃÀÍÈ.Ô.2.Îï.5.Ä.328.Ë.90, 100, 129.

63 Ñì.: ÐÃÀÍÈ. Ô.2. Îï. 5. Ä.311. Ë. 100.
64 Òàì æå. Ë. 136.
65 Ñì.: Íàöèîíàëüíàÿ ïîëèòèêà ïàðòèè â ñîâðåìåííûõ óñëîâèÿõ (ïëàòôîðìà

ÊÏÑÑ)/Ïðîåêò ñ ó÷åòîì ïîñòóïèâøèõ ïðåäëîæåíèé è çàìå÷àíèé: Äëÿ ó÷àñòíèêîâ
Ïëåíóìà ÖÊ ÊÏÑÑ. - Ì., ñåíò. 1989//ÐÃÀÍÈ. Ô.2. Îï.5. Ä.332. Ë.7 îá.
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Ã. Àðóòþíÿí
Ïðåäñåäàòåëü Êîíñòèòóöèîííîãî Ñóäà ÐÀ 

Êîíñòèòóöèîííîå ïðàâîñóäèå: 
ïóòü ïðîéäåííûé è ïðåäñòîÿùèé 

6 ôåâðàëÿ 2006 ãîäà èñïîëíèëîñü äåñÿòü ëåò ñî äíÿ ôîð-
ìèðîâàíèÿ Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Àðìåíèÿ. 

Êîíñòèòóöèîííûé Ñóä - ïåðâàÿ ðîäèâøàÿñÿ â íîâîé àð-
ìÿíñêîé äåéñòâèòåëüíîñòè ñòðóêòóðà âëàñòè, íå èìåþùàÿ
èñòîðè÷åñêîãî àíàëîãà. Âî âñåì ìèðå ñîçäàíèå êîíñòèòóöè-
îííûõ ñóäîâ - íîâîå ÿâëåíèå è ïðåñëåäóåò öåëü ñïîñîáñò-
âîâàòü óñòîé÷èâîìó äåìîêðàòè÷åñêîìó ðàçâèòèþ ñòðàíû è
óòâåðæäåíèþ êîíñòèòóöèîíàëèçìà. Óæå ñàìî ñóùåñòâîâà-
íèå Êîíñòèòóöèîííîãî Ñóäà ÿâëÿåòñÿ ñòàáèëèçèðóþùèì
ôàêòîðîì. Îäíàêî ìåæäóíàðîäíûé îïûò áåçîãîâîðî÷íî
ñâèäåòåëüñòâóåò, ÷òî ýòà ìèññèÿ ýôôåêòèâíî îñóùåñòâëÿ-
åòñÿ â îïðåäåëåííîé ñðåäå êîíñòèòóöèîííîé äåìîêðàòèè è
ïðè íàëè÷èè íåîáõîäèìîé ïðàâîâîé êóëüòóðû. Êîíñòèòóöè-
îííûå ñóäû - ýòî èíñòèòóòû ïðàâîâîé äåìîêðàòèè è ãðàæ-
äàíñêîãî îáùåñòâà, è íå ñëó÷àéíî, ÷òî äàæå â ñòðàíàõ Çà-
ïàäíîé Åâðîïû îíè â îñíîâíîì áûëè ïðèçâàíû ê ïîëíîöåí-
íîé æèçíè òîëüêî âî âòîðîé ïîëîâèíå XX âåêà. Ýòî ñòàëî
âîçìîæíî, êîãäà äåìîêðàòè÷åñêèå öåííîñòè è îñíîâîïîëà-
ãàþùèå ïðèíöèïû ïðàâîâîãî ãîñóäàðñòâà ñòàëè æèâóùåé
ðåàëüíîñòüþ, íà îñíîâå ÷åòêèõ ïîëèòè÷åñêèõ ìåõàíèçìîâ
óñòàíîâèëàñü ðàâíîöåííàÿ êóëüòóðà ïàðëàìåíòàðèçìà, êî-
ãäà â ýòèõ ñòðàíàõ â îñíîâó îáùåñòâåííûõ îòíîøåíèé áûëè
ïîëîæåíû ïëþðàëèçì, èñêëþ÷åíèå äèñêðèìèíàöèè, òîëå-
ðàíòíîñòü, ïðàâîñóäèå, ñîëèäàðíîñòü.

Â Àðìåíèè Êîíñòèòóöèîííûé Ñóä ñôîðìèðîâàëñÿ íå
òîëüêî â óñëîâèÿõ íåïîëíîöåííîñòè ïîäîáíûõ ïðåäïîñûëîê,
íî è ïðè òàêèõ êîíñòèòóöèîííûõ ðåøåíèÿõ, êîãäà ñðåäè ñó-

ïîâîäó êîíñòèòóöèîííîñòè àêòîâ, ïðèíÿòûõ èõ îðãàíàìè ãî-
ñóäàðñòâåííîé âëàñòè è óïðàâëåíèÿ, Êîìèòåò êîíñòèòóöèîí-
íîãî íàäçîðà ÑÑÑÐ ðàññìàòðèâàåò ýòè ðàçíîãëàñèÿ ïî èíè-
öèàòèâå ëþáîé èç ñïîðÿùèõ ñòîðîí â ñîîòâåòñòâèè ñ ïðàâè-
ëàìè, óñòàíîâëåííûìè íàçâàííûì Çàêîíîì è Ðåãëàìåíòîì
Êîìèòåòà êîíñòèòóöèîííîãî íàäçîðà ÑÑÑÐ”66. Ðåãëàìåíòà-
öèÿ ïîðÿäêà ðàññìîòðåíèÿ òàêîãî ðîäà ñïîðîâ, ïî âûñêàçû-
âàíèþ Ä.À.Êåðèìîâà, “ïðèáëèæàëàñü ê õàðàêòåðó äåÿòåëü-
íîñòè êîíñòèòóöèîííîãî ñóäà”67. 

(ïðîäîëæåíèå ñëåäóåò)
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ñåðüåçíîå ïðàêòè÷åñêîå çíà÷åíèå,  ñòàëè òàêæå âàæíûì èñ-
òî÷íèêîì êîíñòèòóöèîííîãî ïðàâà è ñûãðàëè çíà÷èòåëüíóþ
ðîëü â îñóùåñòâëåíèè â ñòðàíå çàêîíîäàòåëüíîé ïîëèòèêè,
â ôîðìèðîâàíèè íîâîé ïðàâîâîé ñèñòåìû. Êîíñòèòóöèîí-
íûé Ñóä èçíà÷àëüíî ïðèíÿë äîêòðèíó ãàðàíòèðîâàíèÿ âåð-
õîâåíñòâà ïðàâà, ïðèçíàâ ïðàâà ÷åëîâåêà âûñøåé öåííî-
ñòüþ, íåîòúåìëåìûì è íåïîñðåäñòâåííî äåéñòâóþùèì ïðà-
âîì, êîíñòèòóöèîííîé îñíîâîé îãðàíè÷åíèÿ âëàñòè. Ýòè
ïîäõîäû çàêðåïèëèñü òàêæå â èçìåíåííîé Êîíñòèòóöèè.

Îïûò Êîíñòèòóöèîííîãî Ñóäà ÐÀ â ñôåðå îöåíêè êîíñòè-
òóöèîííîñòè ìåæäóíàðîäíûõ îáÿçàòåëüñòâ, êîòîðàÿ îñóùå-
ñòâëÿåòñÿ â ïîðÿäêå îáÿçàòåëüíîãî ïðåâåíòèâíîãî êîíòðî-
ëÿ, êîíñòàòèðîâàë ñåðüåçíûå ïðàêòè÷åñêèå ðåçóëüòàòû, à
òàêæå âûçâàë áîëüøîé èíòåðåñ ó íàøèõ êîëëåã èç ðàçíûõ
ñòðàí è ñòàë ïðåäìåòîì îñîáîãî èçó÷åíèÿ. 

Âûáðàííàÿ íàìè ìîäåëü ñóäåáíîãî êîíñòèòóöèîííîãî
êîíòðîëÿ è íåäîñòàòî÷íûå ïðåäïîñûëêè åãî ôóíêöèîíèðî-
âàíèÿ, ê ñîæàëåíèþ, çà ïðîøåäøèå ãîäû íå ñîçäàëè âîç-
ìîæíîñòü äëÿ àêöåíòèðîâàíèÿ  ðåøåíèÿ òàêîé ñòåðæíåâîé
çàäà÷è ãàðàíòèðîâàíèÿ âåðõîâåíñòâà Êîíñòèòóöèè, êàê
îáåñïå÷åíèå êîíñòèòóöèîííîñòè çàêîíîäàòåëüíûõ àêòîâ.
Íàïðèìåð, â ìåæäóíàðîäíîé ïðàêòèêå íå èçâåñòåí òàêîé
ïðåöåäåíò, êîãäà çà äåñÿòü ëåò ÷ëåíû ïàðëàìåíòà îáðàùà-
ëèñü â Êîíñòèòóöèîííûé Ñóä ïî âîïðîñó êîíñòèòóöèîííîñòè
çàêîíîâ âñåãî äâàæäû (îäèí ðàç - â 1997 ã. è îäèí ðàç - â
1999 ã.). À ïî âîïðîñàì îöåíêè êîíñòèòóöèîííîñòè ïîäçà-
êîííûõ íîðìàòèâíûõ àêòîâ, ïðåäóñìîòðåííîé ñòàòüåé 100
Êîíñòèòóöèè, îò êîìïåòåíòíûõ ñóáúåêòîâ â Êîíñòèòóöèîí-
íûé Ñóä íå ïîñòóïèëî íè îäíî çàÿâëåíèå. 

Â ïðîøåäøèå ãîäû Êîíñòèòóöèîííûé Ñóä íàõîäèëñÿ â
òàêîé ñèòóàöèè, êîòîðàÿ â çíà÷èòåëüíîé ñòåïåíè ñäåëàëà
ìàëîýôôåêòèâíûì îñóùåñòâëåíèå åãî ôóíêöèè ïî êîíòðî-
ëþ êîíñòèòóöèîííîñòè çàêîíîâ. Èçâåñòíî, ÷òî êîíñòèòóöè-
îííîå ïðàâîñóäèå ÿâëÿåòñÿ ëèøü îäíèì çâåíîì âñåé ñèñòå-
ìû êîíñòèòóöèîííîãî êîíòðîëÿ, è åãî ýôôåêòèâíîñòü â îñ-
íîâíîì îáóñëîâëåíà ñòåïåíüþ ñòàíîâëåíèÿ è ðàáîòû âñåé
ñèñòåìû. Ñóùåñòâåííîå ðàñøèðåíèå êðóãà ñóáúåêòîâ,
èìåþùèõ ïðàâî îáðàùåíèÿ â Êîíñòèòóöèîííûé Ñóä è ðå-
ôîðìà êîíñòèòóöèîííîãî ñóäîïðîèçâîäñòâà âíóøàþò íàäå-

ùåñòâóþùèõ â ìèðå îêîëî 110 êîíñòèòóöèîííûõ ñóäîâ
ñôîðìèðîâàâøàÿñÿ ó íàñ ñòðóêòóðà èìåëà íàèáîëåå óçêèé
êðóã îáðàùàþùèõñÿ ñóáúåêòîâ, áîëåå îãðàíè÷åííûå ïîëíî-
ìî÷èÿ, íåñâîéñòâåííûå ñóäàì ïðîöåññóàëüíûå ðåøåíèÿ.
Ìåæäóíàðîäíûé îïûò ñâèäåòåëüñòâóåò, ÷òî îñîáåííî â òà-
êèõ óñëîâèÿõ èíñòèòóòû ñóäåáíîãî êîíñòèòóöèîííîãî êîí-
òðîëÿ äîëæíû ïðåîäîëåòü áîëüøèå òðóäíîñòè äëÿ ñòàíîâëå-
íèÿ è ñàìîóòâåðæäåíèÿ, îñóùåñòâëåíèÿ ýôôåêòèâíîãî ñó-
äåáíîãî êîíñòèòóöèîííîãî êîíòðîëÿ. Îá ýòîì ñâèäåòåëüñò-
âóþò òàêæå òå êðèçèñíûå ñèòóàöèè, â êîòîðûõ îêàçàëèñü
êîíñòèòóöèîííûå ñóäû ðàçíûõ ñòðàí (Âåíãðèè, Ðîññèéñêîé
Ôåäåðàöèè, Àëáàíèè, Óêðàèíû) íà íà÷àëüíûõ ýòàïàõ ñâîåãî
ôîðìèðîâàíèÿ è ôóíêöèîíèðîâàíèÿ. 

Âìåñòå ñ òåì Êîíñòèòóöèîííûé Ñóä Ðåñïóáëèêè Àðìåíèÿ
ñ ìîìåíòà ñâîåãî ôîðìèðîâàíèÿ ñòðåìèëñÿ ìàêñèìàëüíî
èñïîëüçîâàòü ïðåäîñòàâëåííûå åìó âîçìîæíîñòè äëÿ óñòà-
íîâëåíèÿ  â ñòðàíå êîíñòèòóöèîííîãî ïðàâîñóäèÿ, ãàðàíòè-
ðîâàíèÿ âåðõîâåíñòâà Êîíñòèòóöèè,  àêòèâíîãî ó÷àñòèÿ â
îñóùåñòâëÿåìûõ â ýòîé ñôåðå ìåæäóíàðîäíûõ ïðîöåññàõ,
ôîðìèðîâàíèÿ îïðåäåëåííîé êîíñòèòóöèîííîé êóëüòóðû è
ìûøëåíèÿ. Ãëóáîêî èçó÷èâ îñíîâíûå òåîðåòèêî-ìåòîäîëî-
ãè÷åñêèå ïðîáëåìû êîíñòèòóöèîííîãî ïðàâîñóäèÿ  è ïðàê-
òè÷åñêèé îïûò ìíîãèõ ñòðàí, Êîíñòèòóöèîííûé Ñóä Àðìåíèè
âûäâèíóë òàêèå êîíöåïòóàëüíûå ïîäõîäû ñèñòåìíîãî ñòà-
íîâëåíèÿ è ðàçâèòèÿ êîíñòèòóöèîííîãî ïðàâîñóäèÿ â ïåðå-
õîäíûõ ñòðàíàõ, êîòîðûå ïîëó÷èëè ñåðüåçíîå ìåæäóíàðîä-
íîå çâó÷àíèå. Èõ ðåàëèçàöèÿ  â íàøåé äåéñòâèòåëüíîñòè
òðåáóåò îïðåäåëåííîå âðåìÿ, íåîáõîäèìûå êà÷åñòâà ïðàâî-
ñîçíàíèÿ è êîíñòèòóöèîííîé êóëüòóðû, ñîîòâåòñòâóþùèé
óðîâåíü îáåñïå÷åíèÿ äåéñòâåííîñòè äåìîêðàòè÷åñêèõ ìå-
õàíèçìîâ.

Çà 10 ëåò ñâîåãî ñóùåñòâîâàíèÿ Êîíñòèòóöèîííûé Ñóä
ÐÀ ïðèíÿë îêîëî äâóõ ñ ïîëîâèíîé òûñÿ÷ ðàçíîõàðàêòåðíûõ
çàÿâëåíèé, ïðèíÿòî 754 ïðîöåäóðíûõ ðåøåíèÿ, íà ñóäåáíûõ
çàñåäàíèÿõ ïðèíÿòî ê ðàññìîòðåíèþ 617 äåë ïî âîïðîñàì
êîíñòèòóöèîííîñòè. Ðåøåíèÿ è ïðàâîâûå ïîçèöèè Êîíñòèòó-
öèîííîãî Ñóäà ïî ìíîãèì èç íèõ îïóáëèêîâàíû òàêæå â ìå-
æäóíàðîäíûõ æóðíàëàõ, âûçâàâ áîëüøîé èíòåðåñ ó ñïåöèà-
ëèñòîâ. Ïðàâîâûå ïîçèöèè Êîíñòèòóöèîííîãî Ñóäà, èìåÿ
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íèâàÿ ïðè ýòîì êîíñòèòóöèîííîñòü ïîëîæåíèé èçáèðàòåëü-
íîãî êîäåêñà, à òàêæå åñëè â ñîîòâåòñòâèè ñ ýòèìè áóäåò
ïåðåñìîòðåí ïîðÿäîê ñóäîïðîèçâîäñòâà. Íàäååìñÿ, ÷òî
ïðåäñòîÿùèå çàêîíîäàòåëüíûå ðåôîðìû äàäóò âîçìîæ-
íîñòü êîíñòàòèðîâàòü ñóùåñòâåííûå ñäâèãè, óêðåïëÿþùèå
îáùåñòâåííîå äîâåðèå â ýòèõ âîïðîñàõ. Â ÷àñòíîñòè, ïðåä-
ëîæåíèÿ îòíîñèòåëüíî èçìåíåíèé Çàêîíà ÐÀ “Î Êîíñòèòó-
öèîííîì Ñóäå”, ïðåäñòàâëåííûå ìåñòíûìè è ìåæäóíàðîä-
íûìè ýêñïåðòàìè, êîíêðåòíûå íàìåðåíèÿ èõ ðåàëèçàöèè
óæå ñâèäåòåëüñòâóþò, ÷òî ýòè îæèäàíèÿ ñòàíîâÿòñÿ ðåàëè-
ñòè÷åñêèìè. Îòìå÷ó òàêæå, ÷òî â îêòÿáðå 2006 ãîäà â Åðå-
âàíå áóäåò ñîçâàíà Ìåæäóíàðîäíàÿ êîíôåðåíöèÿ íà òåìó:
“Ðîëü êîíñòèòóöèîííûõ ñóäîâ â îáåñïå÷åíèè äåìîêðàòè÷å-
ñêèõ âûáîðîâ”, â êîòîðîé îáñòîÿòåëüñòâåííî áóäóò ïðåä-
ñòàâëåíû íîâûå ïîäõîäû è òå ðåøåíèÿ, êîòîðûå ñîçäàäóò
ïðåäïîñûëêè äëÿ ñóùåñòâåííîãî óëó÷øåíèÿ ïîëîæåíèÿ â
ýòîé ñôåðå.

Îäíà èç îñíîâíûõ îñîáåííîñòåé äåÿòåëüíîñòè êîíñòè-
òóöèîííûõ ñóäîâ çàêëþ÷àåòñÿ â òîì, ÷òî íåâîçìîæíî íàé-
òè ïðàêòè÷åñêèå ðåøåíèÿ ïî âîïðîñàì êîíñòèòóöèîííîñòè
áåç ãëóáîêèõ òåîðåòè÷åñêèõ îáîáùåíèé è íàó÷íîãî òîëêî-
âàíèÿ êîíñòèòóöèîííûõ ïîëîæåíèé. Â ýòîì ïðè÷èíà òîãî,
÷òî âî âñåõ ñòðàíàõ óäåëÿåòñÿ îñîáîå âíèìàíèå ðàçíîñòî-
ðîííèì îáñóæäåíèÿì è òåîðåòè÷åñêèì îáîáùåíèÿì âîïðî-
ñîâ êîíñòèòóöèîíàëèçìà. Ïî îöåíêå ìåæäóíàðîäíûõ ýêñ-
ïåðòîâ, íåâîçìîæíî èãíîðèðîâàòü âêëàä Êîíñòèòóöèîííîãî
Ñóäà ÐÀ â ýòîì âîïðîñå. Çà ïðîøåäøèå ãîäû îïóáëèêîâà-
íî: 36 íîìåðîâ “Âåñòíèêà Êîíñòèòóöèîííîãî Ñóäà ÐÀ”; 30
âûïóñêîâ ìåæäóíàðîäíîãî âåñòíèêà “Êîíñòèòóöèîííîå
ïðàâîñóäèå” è 8 ïðèëîæåíèé ê íåìó (êîòîðûå ðàññûëàþò-
ñÿ â áîëåå 50 ñòðàí); 5 íîìåðîâ ÷åòûðåõúÿçû÷íîãî ìåæäó-
íàðîäíîãî åæåãîäíèêà - àëüìàíàõà “Êîíñòèòóöèîííîå ïðà-
âîñóäèå â íîâîì òûñÿ÷åëåòèè”, ê êîòîðîìó ïðîÿâëÿþò
áîëüøîé èíòåðåñ ñïåöèàëèñòû è îðãàíû êîíñòèòóöèîííîãî
ïðàâîñóäèÿ áîëåå ñòà ñòðàí.  ×ëåíàìè è ñîòðóäíèêàìè
Êîíñòèòóöèîííîãî Ñóäà îïóáëèêîâàíî 55 ìîíîãðàôèé, 191
íàó÷íàÿ ñòàòüÿ, íà ìåæäóíàðîäíûõ ñåìèíàðàõ ñäåëàíî 48
äîêëàäîâ, â Àðìåíèè ñîçâàíî 17 ìåæäóíàðîäíûõ êîíôå-
ðåíöèé, â êîòîðûõ îáùèì ÷èñëîì ó÷àñòâîâàëè 155 ÷ëåíîâ

æäó, ÷òî ñîçäàþòñÿ ïðî÷íûå ïðåäïîñûëêè ïðåîäîëåíèÿ íû-
íåøíåé ñèòóàöèè è ñåðüåçíîãî óêðåïëåíèÿ äååñïîñîáíîñòè
êîíñòèòóöèîííîãî ïðàâîñóäèÿ1.

Çà ïðîøåäøèå ãîäû ïðåäìåòîì ðàññìîòðåíèÿ ñòàë òàê-
æå ðÿä èçáèðàòåëüíûõ ñïîðîâ. Ïîäîáíàÿ ôóíêöèÿ íå ñòîëü
òèïè÷íà äëÿ êîíñòèòóöèîííûõ ñóäîâ. Îäíàêî ó íàñ åñòü òàê-
æå ñëåäóþùàÿ ïðîáëåìà: íåñîâåðøåííà âñÿ ñèñòåìà ñó-
äåáíîé çàùèòû èçáèðàòåëüíîãî ïðàâà. Êîíñòèòóöèîííûé
Ñóä â ñâîèõ ïîñòàíîâëåíèÿõ íåîäíîêðàòíî âûðàæàë ÷åòêèå
ïðàâîâûå ïîçèöèè ïî ýòîìó âîïðîñó. Ìåæäóíàðîäíûå ýêñ-
ïåðòû òàêæå ìíîãî ðàç îòìå÷àëè, ÷òî ïðàâîâûå ïîçèöèè
Êîíñòèòóöèîííîãî Ñóäà èãðàþò âàæíóþ ðîëü â äåëå ðåôîð-
ìèðîâàíèÿ íåñîâåðøåííîé èçáèðàòåëüíîé ñèñòåìû. Îäíàêî
â ýòîé ñôåðå íåîáõîäèìûå è êîðåííûå ðåøåíèÿ ïîêà åùå
íå íàéäåíû. Ñåðüåçíûìè ñèñòåìíûìè íåäîñòàòêàìè, â îñ-
íîâíîì, îáóñëîâëåíî òàêæå òî îáñòîÿòåëüñòâî, ÷òî îòíîñè-
òåëüíî îòäåëüíûõ ïîñòàíîâëåíèé Êîíñòèòóöèîííîãî Ñóäà
áûâàþò ðàçíîõàðàêòåðíûå îòêëèêè. Â ýòîé ñôåðå ìîæíî
îæèäàòü êîðåííûå èçìåíåíèÿ, åñëè çàêîíîäàòåëüíî áóäåò
çàêðåïëåí ïðèíöèï îôèöèàëüíîãî ðàññìîòðåíèÿ Êîíñòèòó-
öèîííûì Ñóäîì îáñòîÿòåëüñòâ èçáèðàòåëüíîãî ñïîðà, îöå-
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1 Åñëè ðàíüøå â Êîíñòèòóöèîííûé Ñóä â îñíîâíîì ìîãëè îáðàùàòüñÿ Ïðåçèäåíò
ñòðàíû, 1/3 äåïóòàòîâ Íàöèîíàëüíîãî Ñîáðàíèÿ  è ïî èçáèðàòåëüíûì ñïîðàì -
êàíäèäàòû íà ïîñò Ïðåçèäåíòà ÐÀ è êàíäèäàòû â äåïóòàòû ÍÑ ÐÀ, òî ïî ðåçóëüòà-
òàì êîíñòèòóöèîííîãî Ðåôåðåíäóìà îò 27 íîÿáðÿ 2005 ã. â íàñòîÿùåå âðåìÿ â
Êîíñòèòóöèîííûé Ñóä ìîãóò îáðàùàòüñÿ: 1) Ïðåçèäåíò Ðåñïóáëèêè - â ñëó÷àÿõ,
ïðåäóñìîòðåííûõ ïóíêòàìè 1, 2, 3, 7 è 9 Êîíñòèòóöèè; 2) Íàöèîíàëüíîå Ñîáðàíèå
- â ñëó÷àÿõ, ïðåäóñìîòðåííûõ ïóíêòàìè 3, 5, 7 è 9 ñò. 100 Êîíñòèòóöèè ÐÀ; 3) íå
ìåíåå 1/5 äåïóòàòîâ - â ñëó÷àÿõ, ïðåäóñìîòðåííûõ ïóíêòàìè 1 è 3 ñò. 100 Êîíñòè-
òóöèè ÐÀ; 4) Ïðàâèòåëüñòâî - â ñëó÷àÿõ, ïðåäóñìîòðåííûõ ïóíêòàìè 1, 6, 8 è 9 ñò.
100 Êîíñòèòóöèè ÐÀ; 5) îðãàíû ìåñòíîãî ñàìîóïðàâëåíèÿ - ïî âîïðîñó ñîîòâåòñò-
âèÿ Êîíñòèòóöèè ÐÀ òåõ ïåðå÷èñëåííûõ â ÷. 1 ñò. 100 Êîíñòèòóöèè ÐÀ ïðàâîâûõ àê-
òîâ ãîñóäàðñòâåííûõ îðãàíîâ, êîòîðûå èìåþò íîðìàòèâíûé õàðàêòåð è íàðóøàëè
èõ êîíñòèòóöèîííûå ïðàâà; 6) ëþáîå ôèçè÷åñêîå èëè þðèäè÷åñêîå ëèöî - ïî êîí-
êðåòíîìó äåëó, êîãäà íàëè÷åñòâóåò âñòóïèâøåå â çàêîííóþ ñèëó ðåøåíèå ñóäà ïî
äàííîìó äåëó, åñëè ýòî ëèöî îñïàðèâàåò êîíñòèòóöèîííîñòü ïîëîæåíèÿ çàêîíà,
ïðèìåíåííîãî ýòèì àêòîì â îòíîøåíèè íåãî; 7) ñóäû è Ãåíåðàëüíûé ïðîêóðîð - ïî
âîïðîñàì êîíñòèòóöèîííîñòè òåõ ïðàâîâûõ àêòîâ, ïåðå÷èñëåííûõ â ÷. 1 ñò. 100
Êîíñòèòóöèè ÐÀ, êîòîðûå êàñàþòñÿ êîíêðåòíîãî äåëà, íàõîäÿùåãîñÿ â èõ âåäåíèè
è èìåþò íîðìàòèâíûé õàðàêòåð; 8) Çàùèòíèê ïðàâ ÷åëîâåêà - ïî âîïðîñàì ñîîò-
âåòñòâèÿ ïîëîæåíèÿì ãëàâû 2 Êîíñòèòóöèè òåõ ïåðå÷èñëåííûõ â ï. 1 ñò. 100 Êîí-
ñòèòóöèè ÐÀ ïðàâîâûõ àêòîâ, êîòîðûå èìåþò íîðìàòèâíûé õàðàêòåð,; 9) êàíäèäà-
òû íà ïîñò Ïðåçèäåíòà Ðåñïóáëèêè è êàíäèäàòû â äåïóòàòû  -  ïî âîïðîñàì, îòíî-
ñÿùèìñÿ ê íèì â ðàìêàõ ïóíêòîâ 3.1 è 4 ñò. 100 Êîíñòèòóöèè. 
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äàí ñàéò Êîíñòèòóöèîííîãî Ñóäà è ýëåêòðîííàÿ èíôîðìàöè-
îííàÿ ñèñòåìà, êîòîðàÿ â ýòîé ñôåðå ïðèçíàíà îäíîé èç
ëó÷øèõ.

Íåçàâèñèìî îò òîãî, íàñêîëüêî áûëà ïðèåìëåìà è âîñ-
ïðèíèìàåìà äåÿòåëüíîñòü Êîíñòèòóöèîííîãî Ñóäà, åãî ïðà-
âîâûå ïîçèöèè â óñëîâèÿõ ñóùåñòâóþùåé öåííîñòíî-ñèñ-
òåìíîé äåôîðìàöèè, â ìåæäóíàðîäíîì ïëàíå õîðîøî îñâå-
äîìëåííûå â ýòîé îáëàñòè óáåæäåíû, ÷òî íåñìîòðÿ íà ïðî-
áëåìû è òðóäíîñòè, õàðàêòåðíûå äëÿ ýòîãî ïåðèîäà, Êîí-
ñòèòóöèîííûé Ñóä ÐÀ ñîñòîÿëñÿ êàê èíñòèòóò, îäíîçíà÷íî
ñîîòâåòñòâóþùèé êðèòåðèÿì, ïðåäúÿâëÿåìûì ïîäîáíûì
ñòðóêòóðàì íà ýòîì ýòàïå. Â òî æå âðåìÿ, â óñëîâèÿõ ñîâðå-
ìåííûõ êîíñòèòóöèîííûõ âîçìîæíîñòåé åãî ñëîâî äîëæíî
áûòü áîëåå âåñîìûì è ðåøàþùèì â äåëå óòâåðæäåíèÿ êîí-
ñòèòóöèîííîé äåìîêðàòèè â ñòðàíå.

Ìû ãëóáîêî óáåæäåíû, ÷òî íåâîçìîæíî ïåðåøàãíóòü ÷å-
ðåç âåêà, ÷òî äåìîêðàòèÿ, ïðàâîâîå ãîñóäàðñòâî, ãðàæäàí-
ñêîå îáùåñòâî - ýòî íå ïðîñòî êðàñèâûå ñëîâà è äîáðûå ïî-
æåëàíèÿ. Îíè ÿâëÿþòñÿ îñíîâîïîëàãàþùèìè   öåííîñòÿìè
öèâèëèçàöèé è äîëæíû ñòàòü îñíîâîé ãîñóäàðñòâà è áûòèÿ
åãî êàæäîãî ãðàæäàíèíà. Ýòè öåííîñòè ãëóáîêî ãàðìîíè÷íû
êà÷åñòâàì íàøåé íàöèîíàëüíîé èäåíòè÷íîñòè è äîëæíû
áûòü îñìûñëåííî ïåðåîöåíåíû è ïðèçâàíû ê æèçíè. À ýòî
òðåáóåò òåðïåëèâîé, äëèòåëüíîé è óïîðíîé ðàáîòû. Òîëüêî
â ýòîì ñëó÷àå ìîæíî äîáèòüñÿ óñïåõîâ. 

Ìû óâåðåíû òàêæå, ÷òî â òåõ ñòðàíàõ, ãäå âñÿ ñèñòåìà
êîíñòèòóöèîííîãî êîíòðîëÿ íåäîñòàòî÷íî ñîñòîÿëàñü èëè
äåôîðìèðîâàíà, à ýòî âêëþ÷àåò íå òîëüêî ñóäåáíûé êîíñòè-
òóöèîííûé êîíòðîëü, íî è âñþ ñèñòåìó ïîëèòè÷åñêîé âëà-
ñòè, âûäâèãàåòñÿ ñåðüåçíàÿ ïðîáëåìà èììóííîé íåäîñòà-
òî÷íîñòè ñîöèàëüíîé îáùíîñòè, êîòîðàÿ ñâîéñòâåííà ìíî-
ãèì ïåðåõîäíûì ñòðàíàì. Åå ïðåîäîëåíèå äëÿ ãîñóäàðñòâ
ÿâëÿåòñÿ íå òîëüêî ñâåðõçàäà÷åé, íî è îäíèì èç ñòåðæíå-
âûõ âîïðîñîâ òðàíñôîðìîëîãèè. 

Àêòóàëüíûå òåíäåíöèè ìèðîâûõ è åâðîïåéñêèõ êîíñòèòó-
öèîííûõ ïðîöåññîâ ñâèäåòåëüñòâóþò î ðÿäå ïðèíöèïèàëü-
íûõ îáîáùåíèé, ñðåäè êîòîðûõ îñîáîãî âíèìàíèÿ äîñòîéíû: 

1) äåìîêðàòèÿ - ýòî íå èìåþùàÿ àëüòåðíàòèâû öåííîñòü
ðàçâèòèÿ öèâèëèçàöèé, êîòîðàÿ äèêòóåò ñâîè êðèòåðèè è ïîä-

êîíñòèòóöèîííûõ ñóäîâ ðàçíûõ ñòðàí, 52 ìåæäóíàðîäíûõ
ýêñïåðòà. 

Áëàãîäàðÿ âñåìó ýòîìó Àðìåíèÿ ñòàëà îäíèì èç çàìåò-
íûõ ìåæäóíàðîäíûõ öåíòðîâ ïî èññëåäîâàíèþ è ðàçðåøå-
íèþ ôóíäàìåíòàëüíûõ ïðîáëåì êîíñòèòóöèîííîãî ïðàâîñó-
äèÿ. Ñâèäåòåëüñòâîì ýòîãî ÿâëÿåòñÿ òàêæå îêòÿáðüñêàÿ Êîí-
ôåðåíöèÿ 2005 ãîäà, ïîñâÿùåííàÿ äåñÿòèëåòèþ Êîíñòèòó-
öèè ÐÀ è äåñÿòîé ãîäîâùèíå Êîíñòèòóöèîííîãî Ñóäà  ÐÀ, â
ðàáîòàõ êîòîðîé ïðèíèìàëè ó÷àñòèå ïðåäñòàâèòåëè 25
ñòðàí è 6 àâòîðèòåòíûõ ìåæäóíàðîäíûõ îðãàíèçàöèé. 

Êîíñòèòóöèîííûé Ñóä ÐÀ ÿâëÿåòñÿ êîîðäèíàòîðîì Êîí-
ôåðåíöèè îðãàíîâ êîíñòèòóöèîííîãî êîíòðîëÿ ñòðàí ìîëî-
äîé äåìîêðàòèè, óñòàíîâèë ïëîäîòâîðíîå ñîòðóäíè÷åñòâî ñ
êîíñòèòóöèîííûìè ñóäàìè ìíîãèõ ñòðàí è ðÿäîì ìåæäóíà-
ðîäíûõ îðãàíèçàöèé, à ñ 2000 ãîäà ÿâëÿåòñÿ ïîëíîïðàâíûì
÷ëåíîì Ìåæäóíàðîäíîé êîíôåðåíöèè åâðîïåéñêèõ êîíñòè-
òóöèîííûõ ñóäîâ.

×ëåíû Êîíñòèòóöèîííîãî Ñóäà ÐÀ ãëóáîêî óáåæäåíû, ÷òî
äëÿ óòâåðæäåíèÿ â ñòðàíå êîíñòèòóöèîííîé äåìîêðàòèè ñó-
ùåñòâåííîå çíà÷åíèå èìååò ôîðìèðîâàíèå íîâîãî ïðàâî-
âîãî ìûøëåíèÿ. Ýòî èìååò ñòåðæíåâîå çíà÷åíèå è äëÿ íà-
ñòîÿùåãî, è  äëÿ áóäóùåãî íàøåé ñòðàíû. Áåç ôîðìèðîâà-
íèÿ ëèáåðàëüíî-ïðàâîâîãî ìûøëåíèÿ, èìåþùåãî  ñåðüåç-
íûå òåîðåòè÷åñêèå îñíîâû, íåâîçìîæíî ñòàíîâëåíèå ïðà-
âîâîãî ãîñóäàðñòâà. Îñîçíàíèåì èñêëþ÷èòåëüíîé âàæíîñòè
çàäà÷è ïðîäèêòîâàíî  ïðîâåäåíèå áîëüøîé ðàáîòû ñ ìîëî-
äûìè ñïåöèàëèñòàìè. Ñèñòåìàòè÷åñêè îðãàíèçîâûâàëèñü
ðåñïóáëèêàíñêèå îëèìïèàäû “Êîíñòèòóöèÿ è ïðàâî”, â êîòî-
ðûõ êàæäûé ãîä ó÷àñòâîâàëî áîëåå 20 òûñÿ÷ øêîëüíèêîâ è
ñòóäåíòîâ, îïóáëèêîâàíî 3 ñáîðíèêà ëó÷øèõ ñòóäåí÷åñêèõ
ðàáîò, ïîñâÿùåííûõ çàùèòå ïðàâ ÷åëîâåêà. Â Öåíòðå êîí-
ñòèòóöèîííîãî ïðàâà ÐÀ ñîçäàí Ñîâåò ìîëîäûõ èññëåäîâà-
òåëåé, ñîçäàíà áèáëèîòåêà Êîíñòèòóöèîííîãî Ñóäà, îñíà-
ùåííàÿ áîãàòîé è ñîâðåìåííîé ëèòåðàòóðîé, êîòîðîé êàæ-
äûé äåíü ïîëüçóþòñÿ äåñÿòêè àñïèðàíòîâ, ñòóäåíòîâ, ðàç-
ëè÷íûå ñïåöèàëèñòû ïðàâîâîé ñôåðû, óñòàíîâëåíî òåñíîå
ñîòðóäíè÷åñòâî ñ ìíîãî÷èñëåííûìè øêîëàìè, îðãàíèçóþòñÿ
òåìàòè÷åñêèå âñòðå÷è.

Íà÷èíàÿ ñî âòîðîãî ãîäà ôîðìèðîâàíèÿ â Èíòåðíåòå ñîç-
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â íàøåé ñòðàíå äî êîíöà íå ïîëó÷èëè íåîáõîäèìûõ êîíñòè-
òóöèîííûõ ðåøåíèé, òåì íå ìåíåå ìîæåì êîíñòàòèðîâàòü,
÷òî åñëè â ïðîøåäøèå ãîäû ïðîáëåìû è íåðåøåííûå çàäà-
÷è ýòîé ñôåðû, â îñíîâíîì, áûëè îáóñëîâëåíû íåïîëíî-
öåííûìè êîíñòèòóöèîííûìè, çàêîíîäàòåëüíûìè ðåøåíèÿ-
ìè è îáùèìè ñèñòåìíûìè ïðîáåëàìè, òî íà ïðåäñòîÿùåì
ïóòè îíè â áîëüøåé ìåðå áóäóò ïðåîäîëåíû è íå ìîãóò
áûòü îïðåäåëÿþùèìè. Ýòî, â ïåðâóþ î÷åðåäü, êàñàåòñÿ
îöåíêè êîíñòèòóöèîííîñòè íîðìàòèâíûõ àêòîâ, ïîñêîëüêó
íàñòîÿùèé êðóã ñóáúåêòîâ, èìåþùèõ ïðàâî îáðàùåíèÿ â
Êîíñòèòóöèîííûé Ñóä è îæèäàåìûå çàêîíîäàòåëüíûå èç-
ìåíåíèÿ, âíåäðåíèå ñèñòåìû èíäèâèäóàëüíîé æàëîáû ñîç-
äàþò êà÷åñòâåííî íîâûå  âîçìîæíîñòè. Âî  ìíîãèõ åâðî-
ïåéñêèõ ñòðàíàõ ýòîò ïåðèîä ïåðåõîäà äëèëñÿ íàìíîãî
äîëüøå. Ê ñ÷àñòüþ, ó íàñ ñèòóàöèÿ òàêæå èñïðàâëÿåòñÿ. Íà-
øà çàäà÷à - êàê ìîæíî ðàíüøå ïðåâðàòèòü ýòè íîâûå âîç-
ìîæíîñòè â ðåàëüíîñòü, äîáèòüñÿ òîãî, ÷òîáû êîíñòèòóöè-
îííîå ïðàâîñóäèå îáåñïå÷èëî ïîäëèííîå âåðõîâåíñòâî
Êîíñòèòóöèè, ñïîñîáñòâîâàëî óñòîé÷èâîñòè ïðàâîâîé ñèñ-
òåìû ñòðàíû, áûëî áû äîñòóïíî ëþäÿì, âíóøàëî áû èì íà-
äåæäó, äîâåðèå è óâàæåíèå ê ïðàâó. 
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Summary

The Constitutional Court of the Republic of Armenia is the
first structure in the Armenian new reality, which does not have
any prototype, and it appeals to aid the stable development of
democracy in the country. The international experience 
witnesses that this mission is effectively exercised in a certain
environment and conditions necessary for the existence of 

õîäû ïðàâîâîãî ðåãóëèðîâàíèÿ îáùåñòâåííûõ îòíîøåíèé; 
2) êîíñòèòóöèîííàÿ äåìîêðàòèÿ íàëè÷åñòâóåò òàì è â òîé

ìåðå, ãäå è â êàêîé ìåðå íàëè÷åñòâóåò ðåàëüíîå ðàçäåëåíèå
è áàëàíñ âëàñòåé, îïòèìàëüíàÿ äåöåíòðàëèçàöèÿ  ïîëèòè÷å-
ñêèõ, ýêîíîìè÷åñêèõ è àäìèíèñòðàòèâíûõ ñèë, íåçàâèñèìàÿ
ñóäåáíàÿ âëàñòü, äåìîêðàòè÷åñêèå âûáîðû, ñâîáîäíàÿ ïðåñ-
ñà, êîíòðîëèðóåìàÿ ãðàæäàíñêèì îáùåñòâîì âëàñòü; 

3) áåç ñîçäàíèÿ íåîáõîäèìûõ è äîñòàòî÷íûõ ïðåäïîñû-
ëîê êîíñòèòóöèîííîé äåìîêðàòèè, áåç íàäåæíîãî ãàðàíòè-
ðîâàíèÿ âåðõîâåíñòâà Êîíñòèòóöèè íåâîçìîæíî ïðåîäîëåòü
èíåðöèþ ñèñòåìíîé äåôîðìàöèè è ãàðàíòèðîâàòü óñòîé÷è-
âîå è äèíàìè÷åñêîå ðàçâèòèå ñòðàíû.

Íàøà ñòðàíà âñòóïèëà â íîâóþ ôàçó êîíñòèòóöèîííûõ
ðàçâèòèé è ñóäåáíî-ïðàâîâûõ ðåôîðì, êîãäà ñîçäàþòñÿ êà-
÷åñòâåííî íîâûå âîçìîæíîñòè íàèáîëåå ýôôåêòèâíîãî ïðè-
ìåíåíèÿ âíóòðåííåãî ïîòåíöèàëà êîíñòèòóöèîííîãî ïðàâî-
ñóäèÿ è óñòàíîâëåíèÿ â ñòðàíå êîíñòèòóöèîííîé äåìîêðà-
òèè. Êîíñòèòóöèîííûé Ñóä â ðàìêàõ ñâîèõ íîâûõ ïîëíîìî-
÷èé è ïðåäïîñûëîê ôóíêöèîíèðîâàíèÿ â ñîñòîÿíèè è îáÿçàí
ïðåâðàòèòü ýòó âîçìîæíîñòü â ðåàëüíîñòü, ó÷èòûâàÿ óêàçàí-
íûå òåíäåíöèè êîíñòèòóöèîííûõ ðàçâèòèé.

Ìû îáÿçàíû òàêæå âûðàçèòü ÷åòêèå ïðàâîâûå ïîçèöèè
îòíîñèòåëüíî ïðåäóïðåæäåíèÿ ñâîéñòâåííûõ ïåðåõîäíûì
ñèñòåìàì íåãàòèâíûõ òåíäåíöèé, ïðîÿâëåíèÿ îïðåäåëåííûõ
äåôîðìàöèé êîíñòèòóöèîíàëèçìà.

È êà÷åñòâåííûé, è êîëè÷åñòâåííûé àíàëèç ðåàëèé â
ñòðàíàõ-÷ëåíàõ ÑÍÃ ñâèäåòåëüñòâóåò, ÷òî ïðîñëåæèâàåòñÿ
îïàñíàÿ òåíäåíöèÿ ôîðìèðîâàíèÿ êîðïîðàòèâíîé
äåìîêðàòèè, êîòîðàÿ ñâîèì õàðàêòåðîì ÿâëÿåòñÿ èððà-
öèîíàëüíîé, äåôîðìèðóåò îñíîâîïîëàãàþùèå ïðèíöèïû
ïðàâîâîãî ãîñóäàðñòâà. Îäíà èç íàèáîëüøèõ îïàñíîñòåé
ýòîãî ÿâëåíèÿ çàêëþ÷àåòñÿ  â òîì, ÷òî ïîäâåðãíóòûå ìóòà-
öèè öåííîñòè â óñëîâèÿõ íåäîñòàòî÷íîñòè èììóííîé ñèñòå-
ìû îáùåñòâà ñòàíîâÿòñÿ âîñïðîèçâîäèìûìè. Êîíñòèòóöè-
îííîå ïðàâîñóäèå èìååò âàæíóþ ìèññèþ - ïðîòèâîñòîÿòü
ýòèì ïðîöåññàì, à äëÿ ýòîãî äîëæíû áûòü ñîçäàíû íåîáõî-
äèìûå ïðåäïîñûëêè. 

Íåñìîòðÿ íà òî, ÷òî äëÿ ôîðìèðîâàíèÿ ïîëíîöåííîé
ñèñòåìû êîíñòèòóöèîííîãî ïðàâîñóäèÿ íåêîòîðûå âîïðîñû
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Court the website of the Constitutional Court was created, which
is internationally acknowledged as one of the best.

This collection is dedicated to the presentation of legal prin-
ciples of the Constitutional Court in the sphere of the protection
of human rights. Three selective groups of work are presented.
They concern the constitutionalism of the laws, international
obligations and the disputes on election.

The Constitutional Court has adopted the doctrine of the
guarantee of rule of law, acknowleding the human rights as the
supreme value, as inalienable and direct right, and as the 
constitutional basis for the limitation of the powers.

The legal positions of the Constitutional Court have practical
importance and have become  an important source for the 
constitutional law and play an essential role in the exercise of
the legal policy of the country.

constitutional culture. The Constitutional Court is an institution of
legal democracy and civil society, and it is not accidental that
even in the Western European countries they came to life only
at the twentieth century.

The Constitutional Court of the Republic of Armenia was
formed in the circumstancies of such constitutional solutions
when the structure that was shaped among 110 constitutional
courts of all over the world has the most limited framework of
the subjects, authorized to appeal, and  not typical for the
courts  legal procedures. Therefore, the Constitutional Court
tried to attain the given possibilities as effectively as possible for
the establishment of the constitutional justice, for the guarantee
of the rule of the Constitution and for the active participation in
the international activities, and for formation of the constitutional
culture and mentality.

During this period 2190 different appeals were accepted,
716 procedural decisions were made, and 588 cases on the
issues of constitutionality were considered.

35 issues of “Bulletin of the Constitutional Court”, as well as
28 issues of “International Almanac of Constitutional Justice”
and 8 appendixes, and 4 issues of the international journal of
“Constitutional Justice in the New Millenium” were published.
The members of the Constitutional Court have published 53
monographs and 191 articles; 45 presentations were made at
the international conferences; 16 international conferences
were organized which were attended by 115 members and 47
experts from the constitutional courts of different countries.

Since 1997 the Constitutional Court of the Republic of
Armenia has systemized the activities of “International
Conference of Constitutional Control Organs of the Countries of
Young Democracy”. Productive cooperation is established with
the constitutional courts of different countries and a number of
international organizations. 

Republican Olympiads of “Constitution and Law” were 
organized for the establishment of the new legal mentality, and
each year more than 20 000 students and schoolchildren take
part in it. Three collections of the best student research works
dedicated to the protection of the human rights were published.

On the second year of establishment of the Constitutional
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èìåëè íè÷åãî îáùåãî ñ èñòîêàìè è îñíîâíîé èäååé ýòèõ èí-
ñòèòóòîâ, íî è ïðèîáðåëè çíà÷åíèå ôàêòîðîâ èõ âûòàëêèâà-
íèÿ èç ãîñóäàðñòâåííîãî àïïàðàòà àäìèíèñòðàòèâíî-âëàñò-
íûìè ñïîñîáàìè.

Ïî ñóòè, ïðèäàâàëîñü êëþ÷åâîå çíà÷åíèå ôîðìèðîâàíèþ
íå ñòîëüêî ïîäëèííî-äåìîêðàòè÷åñêèõ èíñòèòóòîâ, ñêîëüêî
èõ èìèòàöèè.

Îòñóòñòâèå îñíîâîïîëàãàþøèõ èíñòèòóòîâ äåìîêðàòèè
ñäåëàëî åùå áîëåå íåîáõîäèìûì îñóùåñòâëåíèå èñòèííî
êîðåííûõ ðåôîðì. Ïðè ýòîì î÷åâèäíî, ÷òî, ñîâåðøàÿ ðå-
ôîðìû â ãîñóäàðñòâåííî-ïðàâîâîé æèçíè, íåâîçìîæíî ïîë-
íîñòüþ ðóêîâîäñòâîâàòüñÿ ãîòîâûìè ðåöåïòàìè è ñõåìàìè,
è ÷òî ïðèíÿòûå ìåæäóíàðîäíûå êðèòåðèè ìîãóò è äîëæíû
âíåäðÿòüñÿ òîëüêî ñ âñåñòîðîííèì ó÷åòîì íàöèîíàëüíî-ãî-
ñóäàðñòâåííûõ îñîáåííîñòåé. Äîâîëüíî îáðàçíî ïî ýòîìó
ïîâîäó îòìåòèë èçâåñòíûé àìåðèêàíñêèé ïîëèòèê Ñ.Ðîóç-
Àêåðìàí: “Ñòðîèòåëüñòâî âîäîõðàíèëèù, ìàãèñòðàëåé, ïîð-
òîâ íå ñëîæíî. Ðåôîðìà ïðàâèòåëüñòâà è ñîçäàíèå ìîùíî-
ãî ÷àñòíîãî ñåêòîðà áîëåå òîíêèå è òðóäíûå çàäà÷è, êîòî-
ðûå íåâîçìîæíî ïðèâåñòè â ñîîòâåòñòâèå ñ àðõèòåêòóðíûì
ïðîåêòîì”2.

Óïîìÿíóòàÿ ñèòóàöèÿ è ñïîñîáñòâóþùèå åé óñëîâèÿ â
ðàìêàõ ïîëèòîëîãèè, ïðàâîâåäåíèÿ è äàæå ïóáëèöèñòèêè,
óæå áûëà ïðåäìåòîì âñåñòîðîííåãî îáñóæäåíèÿ, è, èñõîäÿ
èç ýòîãî, ñ÷èòàþ íåöåëåñîîáðàçíûì âíîâü îáðàòèòüñÿ ê
ýòîé çàäà÷å.

Äóìàåòñÿ, ÷òî ñ òî÷êè çðåíèÿ ýâîëþöèè ñòàíîâëåíèÿ ïðà-
âîâûõ èíñòèòóòîâ, à â äàííîì ñëó÷àå êîíñòèòóöèîííîãî ïðà-
âîñóäèÿ è ñèñòåìû ïðîêóðàòóðû, áîëåå íàñóùíûìè ñ÷èòàþò-
ñÿ òå âîïðîñû, êîòîðûå êàñàþòñÿ àíàëèçà êîíêðåòíûõ ïðàâî-
âûõ ñïîñîáîâ, íàïðàâëåííûõ íà ïðåòâîðåíèå â æèçíü âûøå-
óêàçàííûõ ïðèíöèïîâ. Â ÷àñòíîñòè, íóæäàþòñÿ â ðàçúÿñíåíèè
ñëåäóþùèå âîïðîñû: 1) êàêóþ  ðîëü  èìåëà  ïðîêóðàòóðà  â
ñôåðå  êîíñòèòóöèîííîãî íàäçîðà è êàêèìè ôàêòîðàìè áûë
îáóñëîâëåí âûáðàííûé âàðèàíò ñîáëþäåíèÿ çàêîííîñòè; 2) ñ
÷èñòî þðèäè÷åñêîé òî÷êè çðåíèÿ íàñêîëüêî ýôôåêòèâåí áûë
ïðîêóðîðñêèé íàäçîð çà ñîáëþäåíèåì çàêîííîñòè; 3) êàêèå

Ã. Äàíèåëÿí
äîêòîð þðèäè÷åñêèõ íàóê 

Ýâîëþöèÿ âçàèìîäåéñòâèÿ ïðîêóðîðñêîé
äåÿòåëüíîñòè è êîíñòèòóöèîííîãî

ïðàâîñóäèÿ â Àðìåíèè

Ñîöèàëüíî-ïîëèòè÷åñêèå êîðåííûå ðåôîðìû, êîòîðûå
ÿâëÿëèñü ïðåäïîñûëêàìè, ñîïóòñòâóþùèìè ïðèîáðåòåíèþ
òàêîãî ìîùíîãî ïîëèòè÷åñêîãî ÿâëåíèÿ, êàê íåçàâèñè-
ìîñòü, èìåëè ïåðåëîìíîå çíà÷åíèå äëÿ âñåé ãîñóäàðñòâåí-
íîé ñèñòåìû è ïðèíöèïîâ åå ñòàíîâëåíèÿ, îñîáåííî ñ òî÷-
êè çðåíèÿ ïåðåñìîòðà èäåîëîãèè äåÿòåëüíîñòè. Â êîíòåê-
ñòå ïðàâîâûõ ðåôîðì êëþ÷åâîå çíà÷åíèå ïðèîáðåëà ïðî-
áëåìà ãàðàíòèðîâàííîñòè êîíñòèòóöèîíàëèçìà. Ïî îáîñíî-
âàííîìó îïðåäåëåíèþ Ïðåäñåäàòåëÿ Êîíñòèòóöèîííîãî Ñó-
äà ÐÀ, äîêòîðà þðèäè÷åñêèõ íàóê, ïðîôåññîðà Ã. Àðóòþíÿ-
íà: “Äëÿ ïðàâîâîãî ãîñóäàðñòâà èìååò èñõîäíîå çíà÷åíèå
çàùèòà è ïîñëåäîâàòåëüíàÿ ðåàëèçàöèÿ âñåõ íîðì-ïðèíöè-
ïîâ Êîíñòèòóöèè, çàêðåïëåííûõ â îñíîâàõ êîíñòèòóöèîííî-
ãî ñòðîÿ. Ýòî íåîáõîäèìî äëÿ ãàðàíòèðîâàííîñòè êîíñòèòó-
öèîíàëèçìà â ñòðàíå”1.

Âíåøíå ñîâåòñêàÿ ïðàâîâàÿ èäåîëîãèÿ êàê-áóäòî áûëà
âåðíà äåìîêðàòè÷åñêèì ïðèíöèïàì äåÿòåëüíîñòè è ñòàíîâ-
ëåíèÿ ãîñóäàðñòâåííîé ñèñòåìû, â ÷àñòíîñòè, ïðèäàâàëîñü
áîëüøîå àêñîëîãè÷åñêîå çíà÷åíèå ïðèíöèïó âåðõîâåíñòâà
Îñíîâíîãî Çàêîíà ñòðàíû, íàäçîðó çà íåóêîñíèòåëüíûì èñ-
ïîëíåíèåì çàêîíà, íåîáõîäèìîñòè ðàâíîöåííîé ïîä÷èíåí-
íîñòè çàêîíîäàòåëüíûõ è ïîäçàêîííûõ àêòîâ è ò.ä. Îäíàêî
íà ïðàêòèêå óïîìÿíóòûå ïðèíöèïû è çàäà÷è èãíîðèðîâàëèñü
èëè ïðîÿâëÿëèñü â òàêîì èñêàæåííîì âèäå, ÷òî íå òîëüêî íå
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reform, in 1999 by the Press sindicate ot-the University of Cambridge. 8.
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ëåííûìè èçìåíåíèÿìè ïðèíÿëà. Ïðîêóðàòóðà â ýòîì ïëàíå
íå áûëà èñêëþ÷åíèåì. Ïîñëåäíåìó áûëî ïðåäîñòàâëåíî íå
òîëüêî ïîëíîìî÷èå îáùåãî íàäçîðà, íî è íàäçîðà çà äåÿ-
òåëüíîñòüþ ñóäîâ.

Â íà÷àëüíîé ñòàäèè ôîðìèðîâàíèÿ ñîâåòñêîãî ñòðîÿ, äî
îáðàçîâàíèÿ ïðîêóðàòóðû, íåîáõîäèìîñòü íàäçîðà çà äåÿ-
òåëüíîñòüþ ñóäîâ ïðîÿâëÿëàñü ðàçëè÷íûìè ñïîñîáàìè. Ñ
1917 ã. äî ñîçäàíèÿ ïðîêóðàòóðû ýòî ïîëíîìî÷èå áûëî âîç-
ëîæåíî íà âíîâü ñîçäàííûå ðàçëè÷íûå îðãàíû. Íàäçîðíóþ
ôóíêöèþ, â ÷àñòíîñòè, èñïîëíÿëè ðàáî÷å-êðåñòüÿíñêèå èí-
ñòàíöèè (ÐÊÈ), âðåìåííî-÷ðåçâû÷àéíûå êîìèññèè (Â×Ê), ãó-
áåðíñêèå èñïîëêîìû ñ èõ ìåñòíûìè îðãàíàìè è, êîíå÷íî,
íàðîäíûå êîìèòåòû þñòèöèè (ÍÊÞ)4. Ñîãëàñíî ïðèíÿòîìó
28 ìàÿ 1922 ãîäà çàêîíó “Ïîëîæåíèå î ïðîêóðîðñêîì íàäçî-
ðå” çà ïðîêóðàòóðîé áûëî ñîõðàíåíî ïîëíîìî÷èå îò  èìåíè
ãîñóäàðñòâà îñóùåñòâëÿòü íàäçîð çà äåÿòåëüíîñòüþ âñåõ
îðãàíîâ âëàñòè, õîçÿéñòâåííûõ ïðåäïðèÿòèé, ó÷ðåæäåíèé,
îáùåñòâåííûõ îðãàíèçàöèé è îòäåëüíûõ ëþäåé. Âïåðâûå
ñò. 113 Êîíñòèòóöèè ÑÑÑÐ îò 5 äåêàáðÿ 1936 ã. áûëà çàäåé-
ñòâîâàíà êîíöåïöèÿ î âûñøåì íàäçîðå çà òî÷íûì èñïîëíå-
íèåì çàêîíîâ. 

Íà íà÷àëüíîì ýòàïå, ýòèìè ïîëíîìî÷èÿìè áûë íàäåëåí
òîëüêî ïðîêóðîð ÑÑÑÐ, è ëèøü Êîíñòèòóöèåé, ïðèíÿòîé 7
îêòÿáðÿ 1977ã., âûøåóêàçàííûìè ïîëíîìî÷èÿìè áûëè íàäå-
ëåíû âñå ïðîêóðîðû.

Óìåñòíî îòìåòèòü, ÷òî îñóùåñòâëÿÿ óêàçàííûå ïîëíîìî-
÷èÿ, ïðîêóðàòóðà íå áûëà íàäåëåíà íåîáõîäèìîé íåçàâèñè-
ìîñòüþ, ïîñêîëüêó ñîãëàñíî ñò. 6 Êîíñòèòóöèè ÑÑÑÐ “ðóêî-
âîäèòåëåì ñîâåòñêîãî îáùåñòâà è íàïðàâëÿþùåé ñèëîé åãî
ïîëèòè÷åñêîé ñèñòåìû, ÿäðîì ãîñóäàðñòâåííûõ è îáùåñò-
âåííûõ îðãàíèçàöèé ÿâëÿåòñÿ Êîììóíèñòè÷åñêàÿ ïàðòèÿ
Ñîâåòñêîãî Ñîþçà”.

Ñðàâíèòåëüíî-èñòîðè÷åñêèé àíàëèç ñâèäåòåëüñòâóåò, ÷òî
áûëà ñîâåðøåíà ïîïûòêà îãðàäèòü ïðîêóðîðñêèé íàäçîð îò
ñóäåáíîãî âìåøàòåëüñòâà, ÷òî ïðîÿâèëîñü ïî÷òè â èñêëþ÷å-
íèè îïðîòåñòîâàíèÿ ïðîêóðîðñêèõ ðåøåíèé â ñóäåáíîì ïî-

èìåþòñÿ ïðîáëåìû íà ñòàäèè ïåðåõîäà îò ïðîêóðîðñêîãî
íàäçîðà ê êîíñòèòóöèîííîìó êîíòðîëþ è êàêèå ìîãóò áûòü îñ-
íîâíûå íàïðàâëåíèÿ äëÿ èõ ðàçðåøåíèÿ; 4) äî êîíñòèòóöèîí-
íûõ ðåôîðì êàêîé áûëà ðîëü ïðîêóðàòóðû â ïðîöåññå ïåðå-
ñìîòðà ïðàâîâûõ íîðì è ïðàâîâûõ àêòîâ, ïðîòèâîðå÷àùèõ
êîíñòèòóöèè è çàêîíàì; 5) êîíñòèòóöèîííî-ïðàâîâîå çíà÷å-
íèå ïîëíîìî÷èÿ ïðîêóðîðà îáðàùàòüñÿ â Êîíñòèòóöèîííûé
Ñóä è ïóòè åãî îñóùåñòâëåíèÿ íà ïðàêòèêå.

Ðîëü ïðîêóðàòóðû â ñôåðå êîíñòèòóöèîííîãî íàäçîðà è
èñòîðèêî-ôèëîñîôñêèå ïðåäïîñûëêè ýòîãî èíñòèòóòà. Ïî
ñóùåñòâó, èíñòèòóò êîíñòèòóöèîííîãî íàäçîðà èñòîðè÷åñêè
ðàçâèâàëñÿ êàê îñîáîå ïðîÿâëåíèå îáåñïå÷åíèÿ çàêîííî-
ñòè, îäíàêî áåññïîðíî, ÷òî îíî èìååò íåñêîëüêî èíóþ öåëå-
íàïðàâëåííîñòü. Â ñâÿçè ñ îáåñïå÷åíèåì ïðîöåäóðû çàêîí-
íîñòè è ãîñóäàðñòâåííûõ ðû÷àãîâ, ÷åëîâå÷åñòâî ïîñòîÿííî
íàõîäèëîñü â ïîèñêàõ, äàâàÿ ïðèîðèòåò èñòîðè÷åñêèì äàí-
íûì è èçâåñòíûì ðåøåíèÿì, õàðàêòåðíûì äàííîìó ýòàïó.

Ïðè ýòîì, ðåøåíèå äàííîãî âîïðîñà, îñîáåííî îòíîñÿ-
ùååñÿ ê ïðîêóðàòóðå, áûëî îáóñëîâëåíî òåì îáñòîÿòåëü-
ñòîì, ÷òî ïîñëåäíåå áûëî íàèáîëåå ñîçâó÷íî èäåîëîãèè àä-
ìèíèñòðèðîâàííîé äåÿòåëüíîñòè. Ñ÷èòàåì íåîáõîäèìûì
îòìåòèòü, ÷òî íàäçîð, îñóùåñòâëÿåìûé ïðîêóðàòóðîé çà èñ-
ïîëíåíèåì çàêîíîâ, êîòîðûé â ñîâåòñêîé ãîñóäàðñòâåííîé
ñèñòåìå ïðèîáðåë öåííîñòü èíñòèòóòà “îáùåãî íàäçîðà”,
èñòîðè÷åñêè áûë ñôîðìèðîâàí íà áîëåå ðàííåì èñòîðè÷å-
ñêîì ýòàïå.

Çàùèòà îáâèíÿåìîãî ïîñëåäîâàëà ëèøü ïîñëå ïðèíÿòèÿ
óïîìÿíóòîé ôóíêöèè. Õàðàêòåðíî òî, ÷òî èíñòèòóò “ïðîêóðî-
ðà” âïåðâûå áûë ïðèìåíåí â 14-ì âåêå âî Ôðàíöèè â êà÷å-
ñòâå êîðîëåâñêîãî êàçíà÷åÿ çàùèòíèêà ãîñóäàðñòâåííûõ èí-
òåðåñîâ. Ñ öåëüþ îñóùåñòâëåíèÿ íàäçîðà çà èñïîëíåíèåì
çàêîíîâ â 1722 ã. â Ðîññèè áûëà ñîçäàíà ïðîêóðàòóðà3.  

Êàê èçâåñòíî, èíñòèòóò êîíñòèòóöèîííîãî íàäçîðà êàê
èäåàëüíî äåìîêðàòè÷åñêîå ÿâëåíèå èñòîðè÷åñêè áûë ñôîð-
ìèðîâàí â áîëåå ïîçäíèé ïåðèîä ðàçâèòèÿ ÷åëîâå÷åñòâà.

Ñîâåòñêàÿ èäåîëîãèÿ, èñêëþ÷àÿ  â ïðîøëîì âñå ïîëèòè-
êî-ïðàâîâûå èíñòèòóòû, òåì íå ìåíåå îäíó ÷àñòü ñ îïðåäå-

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ · 4(30)`05

70

3 Ñì.: Ðîçèíü Í.Í. Óãîëîâíîå ñóäîïðîèçâîäñòâî. - Ñ.-Ïåòåðáóðã.  - Ñ. 35.

4 Ñì.: Îâñåïÿí À.Ã. Ïðîêóðîðñêàÿ äåÿòåëüíîñòü è ïðîáëåìû áîðüáû ñ õóëèãàíñòâîì
(èñòîðèêî-òåîðåòè÷åñêèé è óãîëîâíî-ïðàâîâîé àíàëèç) (íà àðìÿíñêîì ÿçûêå). -
Åðåâàí: “Òèãðàí Ìåö”, 2005. - Ñ. 21.
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Äóìàåòñÿ, ÷òî â ýòîì ñëó÷àå íåîáõîäèìî îòìåòèòü ðÿä ôàê-
òîðîâ, êîòîðûå óïîìÿíóòóþ îöåíêó äåëàþò óñëîâíîé, åñëè
ãîâîðèì î ðîëè ïðîêóðàòóðû â âîïðîñå îáåñïå÷åíèÿ çàêîí-
íîñòè, òî íåîáõîäèìî îòìåòèòü, ÷òî èìååòñÿ ðÿä îãîâîðîê.
Â ýòîì ñëó÷àå öåëåñîîáðàçíåå èñõîäèòü èç òîé ïîçèöèè,
÷òî îñóùåñòâëåíèå ïðîêóðàòóðîé âûñøåãî íàäçîðà íåëüçÿ
ñ÷èòàòü ïðîÿâëåíèåì äåìîêðàòèè, ÷òî èçíà÷àëüíî äåëàåò
óÿçâèìîé äàæå íàèëó÷øèå ïîêàçàòåëè. Â êîíå÷íîì ñ÷åòå âà-
æåí íå òîëüêî ðåçóëüòàò, íî è âûáðàííûå ñðåäñòâà äëÿ åãî
äîñòèæåíèÿ. Ïîýòîìó â äàííûé ìîìåíò ðå÷ü èäåò îá ýôôåê-
òèâíîñòè ïðîêóðîðñêîé äåÿòåëüíîñòè ëèøü ñ ïðàâîâîé òî÷-
êè çðåíèÿ, õîòÿ  ïîíÿòíî, ÷òî âûðàæåíèå “÷èñòî þðèäè÷å-
ñêèé” ñîïóòñòâóåòñÿ îãîâîðêàìè.

Ó÷èòûâàÿ âûøåóêàçàííûå àðãóìåíòû, íåîáõîäèìî îòìå-
òèòü, ÷òî â ñòðàíå ñôîðìèðîâàíà óñòîé÷èâàÿ òðàäèöèÿ ïðî-
êóðîðñêîãî íàäçîðà çà çàêîííîñòüþ, êîòîðàÿ äàåò âîçìîæ-
íîñòü íå òîëüêî óìåíüøèòü ÷èñëî àêòîâ, ïðîòèâîðå÷àùèõ
Êîíñòèòóöèè è çàêîíàì, íî ÷àñòè÷íî îáåñïå÷èâàþò çàùèòó
ïðàâ è îñíîâîïîëàãàþùèõ ñâîáîä ãðàæäàí. Ïðè ýòîì, ñòà-
òóñ ïðîêóðàòóðû ïîçâîëÿåò îñóùåñòâëÿòü çàùèòó íàðóøåí-
íûõ ïðàâ ãðàæäàí íå òîëüêî â ñóäåáíîì, íî è âíåñóäåáíîì
ïîðÿäêå.

Íàïðèìåð, ïðîêóðàòóðà, îáíàðóæèâ â ðàìêàõ îáùåãî
íàäçîðà ñëó÷àè íåçàêîííîãî îñâîáîæäåíèÿ ñ ðàáîòû, íå-
ìåäëåííî îïðîòåñòîâûâàëà íåîáîñíîâàííûå ïðèêàçû.
Ñôîðìèðîâàâøàÿñÿ ïðàêòèêà áûëà òàêîâà, ÷òî ïðîòåñòû
ðåäêî îñïàðèâàëèñü.

Â óêàçàííûé èñòîðè÷åñêèé ïåðèîä ïðîêóðîðñêîìó íàä-
çîðó ïðèäàâàëîñü áîëüøîå çíà÷åíèå, ïîñêîëüêó â ñòðàíå
îòñóòñòâîâàë êàêîé-ëèáî äåìîêðàòè÷åñêèé èíñòèòóò íàäçî-
ðà è êîíòðîëÿ çà ïðàâîâûìè àêòàìè. Â ÷àñòíîñòè, îòðèöà-
ëàñü íå òîëüêî íåîáõîäèìîñòü àäìèíèñòðàòèâíîãî ïðàâî-
ñóäèÿ, íî âîîáùå ëþáîé âàðèàíò îñïàðèâàíèÿ â ñóäåáíîì
ïîðÿäêå ïðàâîâûõ àêòîâ è äåéñòâèé (áåçäåéñòâèÿ) ãîñó-
äàðñòâåííûõ îðãàíîâ è èõ äîëæíîñòíûõ ëèö, ïðîòèâîðå÷à-
ùèõ çàêîíó.

Íàäçîð çà çàêîííîñòüþ ïðàâîâûõ àêòîâ ÷àñòî õàðàêòåðè-
çîâàëñÿ ïîíÿòèåì “îáùèé íàäçîð”. Êñòàòè, çàìåòèì, ÷òî ýòî
ïîíÿòèå íå âñåãäà îäèíàêîâî âîñïðèíèìàåòñÿ. Â íàñòîÿùåå

ðÿäêå. Êðîìå òîãî, äëÿ óñòðàíåíèÿ íàðóøåíèé çàêîíà ïðî-
êóðîðû, â ñâîþ î÷åðåäü, íå èìåëè íóæäû îñïîðèòü èõ â ñó-
äåáíîì ïîðÿäêå, ïðîñòî ñîîòâåòñòâóþùèì ãîñóäàðñòâåí-
íûì îðãàíàì, îáùåñòâåííûì åäèíèöàì è ãðàæäàíàì ïðåäú-
ÿâëÿëèñü ïðàâîâûå àêòû èìïåðàòèâíîãî ñîäåðæàíèÿ. Ýòî
îáñòîÿòåëüñòâî ñòàëî ïðèåìëåìûì èíñòèòóòîì ïðîêóðîð-
ñêîãî íàäçîðà.

È òàê, èäåîëîãè÷åñêèìè ïðåäïîñûëêàìè ïðîêóðîðñêîãî
íàäçîðà è äàëåå èíñòèòóòà âûñøåãî ïðîêóðîðñêîãî íàäçîðà
ñòàëî òî, ÷òî â ñîâåòñêîé ñèñòåìå ñòðîãîé íåîáõîäèìîñòüþ
ñ÷èòàëîñü äîâåðèòü âàæíóþ ôóíêöèþ îáåñïå÷åíèÿ çàêîííî-
ñòè òàêîé ñèñòåìå, êîòîðàÿ, ñ îäíîé ñòîðîíû, ÿâíî âûñòóïà-
ëà êàê àäìèíèñòðàòèâíàÿ ñòðóêòóðà, ñ äðóãîé ñòîðîíû, äåé-
ñòâîâàëà ïîä ïàðòèéíûì íàäçîðîì. Èíà÷å ãîâîðÿ, áûëà
ñôîðìèðîâàíà è äåéñòâîâàëà òàêàÿ ïðîêóðîðñêàÿ ñèñòåìà,
êîòîðàÿ íàèáîëåå ïîëíîöåííî îòðàæàëà ïîëèòè÷åñêèå òðå-
áîâàíèÿ âðåìåíè.

Â ýòîé ñèòóàöèè ñ îãîâîðêîé ìîæíî ãîâîðèòü îá îáåñ-
ïå÷åíèè çàêîííîñòè. Ñêîëüêî áû íå ñ÷èòàëîñü òåîðåòè÷å-
ñêè ïðèåìëåìûì ðóêîâîäñòâîâàòüñÿ òîëüêî ïðèíöèïîì öå-
ëåñîîáðàçíîñòè, òåì íå ìåíåå ïðàêòè÷åñêè â îñíîâå äåÿ-
òåëüíîñòè ëþáîé ãîñóäàðñòâåííîé ñòðóêòóðû áûëè ïîñòàâ-
ëåíû òàêèå öåííîñòè, êîòîðûå òåñíî êàñàëèñü ïðèíÿòèÿ
ïðèîðèòåòà àðãóìåíòà öåëåñîîáðàçíîñòè. Ñ äðóãîé ñòîðî-
íû, ñòàíäàðòèçàöèÿ ñâåðõ ìåðû, ÿâëÿþùåéñÿ ðåçóëüòàòîì
íåóìåñòíîãî çëîóïîòðåáëåíèÿ åäèíèñòâà çàêîííîñòè,
ïðàêòè÷åñêè ïðèâåëî ê ìåõàíè÷åñêîìó ïðèìåíåíèþ çàêî-
íîâ, èñêëþ÷àÿ  êàêóþ-ëèáî èíèöèàòèâó. Â ýòîì ñìûñëå
òðóäíî íå ñîãëàñèòüñÿ ñ àìåðèêàíñêèì êëàññè÷åñêèì þðè-
ñòîì Ð. Ïàóíäè: “Íà îáùèé ñìûñë, íà îïûò è èíòóèöèþ -
âîò íà ÷òî ïîëàãàåòñÿ ñóäüÿ èëè àäìèíèñòðàòîð, à íå ìå-
õàíè÷åñêîå ïðàâèëî è íå åãî ñêðóïóëåçíîå, ìåõàíè÷åñêîå
ïðèìåíåíèå”5.

Ýôôåêòèâíîñòü ïðîêóðîðñêîãî íàäçîðà â ñôåðå îáåñïå-
÷åíèÿ çàêîííîñòè ñ ïðàâîâîé òî÷êè çðåíèÿ.

Ýôôåêòèâíîñòü ïðîêóðîðñêîé äåÿòåëüíîñòè â ñôåðå
îáåñïå÷åíèÿ çàêîííîñòè íåâîçìîæíî îöåíèòü îäíîçíà÷íî.
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5 Ñì.: Àçàðÿí Í.Ì. “Âñåîáùàÿ èñòîðèÿ þðèñïðóäåíöèè”. Êóðñ ëåêöèé. - Ì.:
“Þðèäè÷åñêàÿ ëèòåðàòóðà”, 2003ã. - Ñ. 513.
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êîíñòèòóöèîííîìó êîíòðîëþ è îñíîâíûå ïóòè èõ ðàçðåøå-
íèÿ. Èíñòèòóò êîíñòèòóöèîííîãî êîíòðîëÿ - ÷ðåçâû÷àéíî
âàæíàÿ ãàðàíòèÿ äëÿ çàùèòû ïðàâ è îñíîâíûõ ñâîáîä ÷åëî-
âåêà è ñ òî÷êè çðåíèÿ çàùèòû êîíñòèòóöèîííîãî ñòðîÿ, âî-
îáùå. Íàïðèìåð, áåñïðåïÿòñòâåííîå ïðèíÿòèå è ïðèìåíå-
íèå çàêîíîâ, ïðîòèâîðå÷àùèõ Êîíñòèòóöèè íåèçáåæíî ïðè-
âåäåò ê èñêàæåíèþ ïðîòèâîâåñîâ ìåæäó îòðàñëÿìè âëàñòè,
ïîäâåðãàÿ îïàñíîñòè ñóòü ïðèíöèïà ðàçäåëåíèÿ âëàñòåé. 

Êàæäîå ãîñóäàðñòâî õàðàêòåðíûìè äëÿ åãî ïîëèòè÷åñêî-
ãî è ãîñóäàðñòâåííîãî ðåæèìà ñïîñîáàìè ïûòàåòñÿ çàùè-
òèòü ñóùåñòâóþùèé â ñòðàíå êîíñòèòóöèîííûé ñòðîé, ñî-
áëþäàÿ òðåáîâàíèÿ Êîíñòèòóöèè è çàêîíîâ. Ïðè÷åì, ýòî
ñòðåìëåíèå õàðàêòåðíî è äëÿ  àâòîðèòàðíûõ ðåæèìîâ, òàê
êàê ïîñëåäíèå òîæå ïðîáóþò çàêðåïèòü ñâîè ïîçèöèè â ãî-
ñóäàðñòâåííîé ñèñòåìå.

Åñòåñòâåííî, ÷òî â íàøåé ñòðàíå, âûáðàâøåé ïóòü êîðåí-
íûõ äåìîêðàòè÷åñêèõ ðåôîðì, ïðåæíèå èíñòèòóòû íå ìîãëè
ñ÷èòàòüñÿ ïðèåìëåìûìè äëÿ îáåñïå÷åíèÿ êîíñòèòóöèîííî-
ñòè çàêîíîâ è ïðàâîâûõ àêòîâ. Ïðîáëåìà âîâñå íå çàêëþ÷à-
ëàñü â íåïðèåìëåìîì äëÿ ïðîêóðàòóðû ñòàòóñå, òàê êàê åé
òàêæå íå áûëî ïðåäîñòàâëåíî ïîëíîìî÷èå ñîáëþäåíèÿ êîí-
ñòèòóöèîííîñòè è çàêîííîñòè ïðàâîâûõ àêòîâ. Â èòîãå,
èìåþùèé ñëèøêîì ïðåòåíöèîçíîå çâó÷àíèå “âûñøèé íàä-
çîð” âîâñå íå ðàñïðîñòðàíÿëñÿ íà çàêîíû, òàê êàê ñîâåòñêàÿ
èäåîëîãèÿ íå ìîãëà äîïóñòèòü, ÷òîáû ïðàâîâîé àêò, ïðèíÿ-
òûé âûñøèì îðãàíîì âëàñòè ñòðàíû, ñ÷èòàëñÿ áû óÿçâèìûì.
Äåéñòâîâàëî òî íåîñïîðèìîå ìíåíèå, ÷òî Âåðõîâíûé Ñîâåò
ïðîñòî íå ìîã äîïóñòèòü ïðèíÿòèÿ çàêîíîâ, ïðîòèâîðå÷àùèõ
Êîíñòèòóöèè.

Îäíàêî ñóùåñòâåííî îãðàíè÷èâàÿ êðóã ïðèìåíåíèÿ èí-
ñòèòóòà ïî îòìåíå ïðàâîâûõ àêòîâ, ïðîòèâîðå÷àùèõ Êîíñòè-
òóöèè è çàêîíàì ïî èíèöèàòèâû ïðîêóðàòóðû, äóìàåòñÿ, ÷òî
äîëæíû áûëè áûòü ïðèíÿòû àäåêâàòíûå ìåðû, èñõîäÿ èç êî-
òîðûõ áûëî áû âîçìîæíî ïðåäîòâðàòèòü, à â ñëó÷àå íåîáõî-
äèìîñòè, îòìåíèòü òàêèå àêòû.

Íà ïðàêòèêå íåóìåñòíîå îãðàíè÷åíèå ïîëíîìî÷èé ïðîêó-
ðàòóðû, ñ îäíîé ñòîðîíû, è  óñòàíîâëåíèå ÿâíî óçêîãî êðó-
ãà ñóáúåêòîâ,  èìåþùèõ ïðàâî îáðàùåíèÿ â Êîíñòèòóöèîí-
íûé Ñóä, ñ äðóãîé ñòîðîíû, ïðèâåëè ê ðåçêîìó ðîñòó ïðàâî-

âðåìÿ, ïûòàÿñü ïðèâåñòè àðãóìåíòû â ïîëüçó íåîáîñíîâàí-
íîñòè ïîíÿòèÿ îáùåãî íàäçîðà6, óïîìÿíóòîå ïîíÿòèå ïðåä-
ñòàâëÿåòñÿ êàê ïðîöåäóðà, â ñëó÷àå êîòîðîãî ïðîêóðàòóðà â
êàêîì-ëèáî ãîñóäàðñòâåííîì îðãàíå áåç êîíêðåòíîãî ïðàâî-
íàðóøåíèÿ îñóùåñòâëÿåò ïðîâåðêó7. 

Ìåæäó òåì, òåîðåòè÷åñêèå èñòî÷íèêè, çàêîíîäàòåëüñòâî,
à òàêæå ïðàêòè÷åñêèé àíàëèç ñâèäåòåëüñòâóþò î òîì, ÷òî îá-
ùèé íàäçîð èìåë ñîâñåì äðóãîå ñîäåðæàíèå è çíà÷åíèå. Â
äàííîì ñëó÷àå, êàê ïðàâîìåðíî çàìåòèë ðóññêèé ïðàâîâåä
Þ.Ñêóðàòîâ, òåðìèí “îáùèé íàäçîð” èñïîëüçîâàëñÿ òîëüêî ñ
öåëüþ âûäåëåíèÿ îáúåêòîâ ïðîêóðîðñêîé äåÿòåëüíîñòè,
èíà÷å ãîâîðÿ, êðîìå îðãàíîâ ïðåäâàðèòåëüíîãî ñëåäñòâèÿ,
äîçíàíèÿ è ñóäîâ ýòî áûëà ïðîâåðêà äåÿòåëüíîñòè âñåõ îñ-
òàâøèõñÿ ãîñóäàðñòâåííûõ è íåãîñóäàðñòâåííûõ ñòðóêòóð8. 

Îáîáùàÿ ìàòåðèàë, êàñàþùèåñÿ âîïðîñà  ýôôåêòèâíî-
ñòè ïðîêóðîðñêîé äåÿòåëíîñòè, çàìåòèì, ÷òî â óñëîâèÿõ îò-
ñóòñòâèÿ íå òîëüêî êîíñòèòóöèîííîãî íàäçîðà, íî è íåîáõî-
äèìûõ äëÿ àäìèíèñòðàòèâíîãî íàäçîðà äðóãèõ äåìîêðàòè-
÷åñêèõ èíñòèòóòîâ, ïðîêóðîðñêèé íàäçîð, âîçìîæíî, åäèí-
ñòâåííî ïðèåìëåìûé âàðèàíò. Ïðîêóðîðñêàÿ äåÿòåëüíîñòü â
îáñóæäàåìîé ñôåðå ïðèîáðåëà òàêîå âàæíîå çíà÷åíèå, ÷òî,
ïî ñóùåñòâó, â ëèöå ýòîé äåÿòåëüíîñòè ñôîðìèðîâàëèñü
èäåîëîãè÷åñêèå è ïîëèòèêî-ïðàâîâûå ïðåäïîñûëêè, íåîá-
õîäèìûå äëÿ äàëüíåéøèõ äåìîêðàòè÷åñêèõ èíñòèòóòîâ.

Êñòàòè, óïîìÿíóòûé íàäçîð îñóùåñòâëÿëñÿ íå òîëüêî  â
òîé èëè èíîé ñòðóêòóðå ïóòåì ïðîâåðêè, êàê ÷àñòî ïûòàëèñü
ïðåäñòàâèòü, à òàêæå ïóòåì ïîëó÷åíèÿ ðàçëè÷íûõ ïðàâîâûõ
àêòîâ è ïîñëåäóþùåé ïðîâåðêè èõ çàêîííîñòè è îáîñíîâàí-
íîñòè. Õàðàêòåðíî òî, ÷òî âñå ðàéîííûå, ãîðîäñêèå ñîâåòû
èñïîëêîìîâ îáÿçàíû áûëè ïðèíÿòûå èìè ïðàâîâûå àêòû 
êàæäûé ìåñÿö ïðåäñòàâëÿòü ñîîòâåòñòâóþùèì ñòðóêòóðíûì
ïîäðàçäåëåíèÿì ïðîêóðàòóðû.

Ïðîáëåìû ïðîöåññà ïåðåõîäà ïðîêóðîðñêîãî íàäçîðà ê
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6 Ñ÷èòàþ íåîáõîäèìûì îòìåòèòü, ÷òî ñàì òàêæå íå ñîãëàñåí ñ âîññòàíîâëåíèåì
ïîëíîìî÷èé ïðîêóðàòóðû ïî îñóùåñòâëåíèþ îáùåãî íàäçîðà â ëþáîì âàðèàíòå.
Ñ÷èòàþ íåîáîñíîâàííûì òàêæå îïûò òåõ ñòðàí ÑÍÃ, â êîòîðûõ ñîâåðøàëàñü íå
òîëüêî ïîïûòêà ñîõðàíåíèÿ ýòîãî èíñòèòóòà, íî è åãî ÷àñòè÷íîå âîññòàíîâëåíèå.

7 Ñì.: Ïðîêóðîðñêèé íàäçîð / Ïîä ðåäàêöèåé Î.À. Ãàëóñòÿíà. - Ì.: ÞÍÈÒÈ-ÄÀÍÀ.
Çàêîí è ïðàâî, 2004. - Ñ. 116-118.

8 Ñêóðàòîâ Þ. Ïîëíîìî÷èÿ ïðîêóðàòóðû âî âçàèìîîòíîøåíèÿõ ñ ñóäåáíîé ñèñòåìîé
// ÐÞ. 1999. ¹  3. - Ñ. 13.
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íîðìàòèâíîãî ïðàâîâîãî àêòà ëèøü íà äàííûé ìîìåíò. Åñ-
òåñòâåííî, ÷òî äàëüíåéøèå èçìåíåíèÿ çàêîíîäàòåëüñòâà íå
íàõîäÿò ñâîå îòðàæåíèå â óêàçàííûõ íîðìàòèâíûõ àêòàõ, à
ïîñëåäíèå ôîðìàëüíî ñ÷èòàþòñÿ èìåþùèìè þðèäè÷åñêóþ
ñèëó, òàê êàê ñîáëþäåíî ïðåäóñëîâèå ãîñóäàðñòâåííîé ðå-
ãèñòðàöèè. ×òî êàñàåòñÿ îáñòîÿòåëüñòâà ïðîòèâîðå÷èÿ ìåæ-
äó ïðàâîâûìè àêòàìè, òî ýòî ïî èçâåñòíûì ïðè÷èíàì ïî÷òè
íå ïðåïÿòñòâóåò ôàêòè÷åñêîìó ïðèìåíåíèþ ïðàâîâûõ àêòîâ.

Óëó÷øåíèþ ñèòóàöèè ÷àñòè÷íî ñïîñîáñòâîâàë Çàêîí ÐÀ
“Î ïðàâîâûõ àêòàõ”, îäíàêî ïîñëåäíèé, âîçìîæíî, íàïðàâ-
ëåí íà ïðåäîòâðàùåíèå ïðèíÿòèÿ ïðàâîâûõ àêòîâ, ïðîòèâî-
ðå÷àùèõ Êîíñòèòóöèè è çàêîíàì, îäíàêî íå ìåíåå âàæíîé
çàäà÷åé ÿâëÿåòñÿ îòìåíà óæå ïðèíÿòûõ ïîäîáíûõ àêòîâ.

Â ýòîì ñìûñëå äóìàåòñÿ, ÷òî ñâåðõ íåîáîñíîâàííûì ÿâ-
ëÿåòñÿ òîò ïîäõîä, ñîãëàñíî êîòîðîìó ïðîêóðîð âïðàâå îï-
ðîòåñòîâàòü â ñóäåáíîì ïîðÿäêå òîëüêî òå ïðàâîâûå àêòû,
êîòîðûå ñîïðèêàñàþòñÿ ñ èìóùåñòâåííûìè èíòåðåñàìè ãî-
ñóäàðñòâà. Åùå áîëåå íåïðèåìëåìûì ÿâëÿåòñÿ ïðèíÿòûé â
ñóäåáíîé ïðàêòèêå ïîäõîä, ñîãëàñíî êîòîðîìó åùå áîëåå
îãðàíè÷èâàåòñÿ óïîìÿíóòîå â ïîëíîìî÷èå. Ïðèíåñåíèå ïðî-
òåñòà ÿâëÿåòñÿ îáîñíîâàííûì òîëüêî â òîì ñëó÷àå, åñëè
ïðîêóðîð ïî ýòîìó ãðàæäàíñêîìó äåëó âûñòóïàë â êà÷åñòâå
èñòöà. Â äàííîì ñëó÷àå èãíîðèðóåòñÿ èìåþùåå ïðèíöèïè-
àëüíîå çíà÷åíèå òî ïîëîæåíèå, ñîãëàñíî êîòîðîìó íåîáõî-
äèìîñòü çàùèòû ãîñóäàðñòâåííûõ èìóùåñòâåííûõ èíòåðå-
ñîâ îáóñëîâëèâàåòñÿ íå ó÷àñòèåì ïðîêóðàòóðû â ñóäîïðîèç-
âîäñòâå, à åå êîíñòèòóöèîííûì ñòàòóñîì. Ïðè÷åì, îãðàíè-
÷åíèå â ñâÿçè ñ îïðîòåñòîâàíèåì ñóäåáíûõ àêòîâ ñòàòüåé
103 Êîíñòèòóöèè ÐÀ íå ïðåäóñìîòðåíî.

Î÷åâèäíî, ÷òî èíñòèòóò îáæàëîâàíèÿ ïðàâîâûõ àêòîâ ãî-
ñóäàðñòâåííûõ îðãàíîâ è îðãàíîâ ìåñòíîãî ñàìîóïðàâëåíèÿ
è èõ äîëæíîñòíûõ ëèö ñîïðèêàñàåòñÿ èñêëþ÷èòåëüíî ñî
ñôåðîé àäìèíèñòðàòèâíîãî ïðàâîñóäèÿ, è åñëè ñ òî÷êè çðå-
íèÿ ÷èñòî ïðàâîâîãî ðåãóëèðîâàíèÿ áûëà ïðåäïðèíÿòà âðå-
ìåííàÿ ïîïûòêà âíåäðèòü ýòîò âàæíûé èíñòèòóò â ãðàæäàí-
ñêèé ïðîöåññ, òî íåîáõîäèìî áûëî âîçäåðæàòüñÿ îò èñêà-
æåíèé èíñòèòóòà àäìèíèñòðàòèâíîãî ïðàâîñóäèÿ è îñòàòüñÿ
“âåðíûì” âñåì ñóùåñòâåííûì ýëåìåíòàì ýòîãî èíñòèòóòà.
Èíà÷å ãîâîðÿ, ìû íå èìåëè áû òó ìàññó ïðàâîâûõ àêòîâ, åñ-

âûõ àêòîâ, ïðîòèâîðå÷àùèõ Êîíñòèòóöèè è çàêîíàì.
Âûøåóêàçàííîé ñèòóàöèè ñïîñîáñòâîâàëî è òî, ÷òî èí-

ñòèòóòó êîíñòèòóöèîííîãî ïðàâîñóäèÿ â íàøåé ñòðàíå íå
ñîïóòñòâîâàëî ñîçäàíèå èíñòèòóòà àäìèíèñòðàòèâíîãî
ïðàâîñóäèÿ. Êñòàòè, òàêîé ïîäõîä õàðàêòåðåí êàê ãîñóäàð-
ñòâàì-÷ëåíàì ÑÍÃ, òàê è âñåì ñîöèàëèñòè÷åñêèì ãîñóäàð-
ñòâàì9. 

Âñå òå àäìèíèñòðàòèâíûå ïîïûòêè, êîòîðûå áûëè íà-
ïðàâëåíû íà ïðåäîòâðàùåíèå ïðàâîâûõ àêòîâ, ïðîòèâîðå-
÷àùèõ Êîíñòèòóöèè è çàêîíàì, îêàçàëèñü áåçðåçóëüòàòíû-
ìè: â íèõ ïîñëåäîâàòåëüíî èãíîðèðîâàëàñü íåîáõîäèìîñòü
ýâîëþöèè ïåðåõîäà ê âñåñòîðîííåìó ïðèìåíåíèþ èíñòèòó-
òà êîíñòèòóöèîííîãî è àäìèíèñòðàòèâíîãî ïðàâîñóäèÿ. Îò-
ìåíèâ âûñøèé íàäçîð, îñóùåñòâëÿåìûé ïðîêóðàòóðîé, ïî
ñóòè íå áûëà ñîâåðøåíà ïîïûòêà ñîçäàíèÿ íîâîãî äåìîêðà-
òè÷åñêîãî èíñòèòóòà. Òàê, ñïóñòÿ íåñêîëüêî ëåò ðåøåíèåì
Ïðàâèòåëüñòâà ÐÀ îò 15 ÿíâàðÿ 1996ã. íîìåð 13 áûë óòâåð-
æäåí Ïîðÿäîê ãîñóäàðñòâåííîé ðåãèñòðàöèè âåäîìñòâåí-
íûõ íîðìàòèâíûõ àêòîâ, êîòîðûé áûë íàïðàâëåí íà òî, ÷òî-
áû âåäîìñòâåííûå íîðìàòèâíûå àêòû ïðèîáðåëè ïðàâîâóþ
ñèëó ëèøü ñ ìîìåíòà ãîñóäàðñòâåííîé ðåãèñòðàöèè â Ìèíè-
ñòåðñòâå þñòèöèè.

Óïîìÿíóòàÿ ïðîöåäóðà, ïî íàøåìó ìíåíèþ, íå â ñèëàõ
ïðåäîòâðàòèòü ïðàêòèêó ïðèíÿòèÿ ïðîòèâîçàêîííûõ àêòîâ.
Ïðåæäå âñåãî, ïðàêòè÷åñêèé àíàëèç ïîêàçûâàåò, ÷òî íå âñå
âåäîìñòâåííûå íîðìàòèâíûå àêòû ïîëó÷àþò ãîñóäàðñòâåí-
íóþ ðåãèñòðàöèþ, ÷òî, ê ñîæàëåíèþ, íå ìåøàåò, ÷òîáû îíè
èìåëè ïðàêòè÷åñêîå ïðèìåíåíèå. Êðîìå òîãî, èçáåãàÿ
ñëîæíîñòåé, ñâÿçàííûõ ñ ãîñóäàðñòâåííîé ðåãèñòðàöèåé,
îòäåëüíûå âåäîìñòâà îòäàþò ïðèîðèòåò ôàêòè÷åñêîìó ïðè-
ìåíåíèþ àêòîâ, ïðèíÿòûõ åùå â ñîâåòñêèå âðåìåíà, îñòàâà-
ÿñü íåïðè÷àñòíûìè  ê ïðèíÿòèþ íåîáõîäèìûõ íîðìàòèâíûõ
ïðàâîâûõ àêòîâ.

Ïîìèìî òîãî, â ðàìêàõ ãîñóäàðñòâåííîé ðåãèñòðàöèè
Ìèíèñòåðñòâî þñòèöèè ÐÀ äàåò çàêëþ÷åíèå î çàêîííîñòè
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9 Ïðîáëåìû âçàèìîäåéñòâèÿ èíñòèòóòîâ êîíñòèòóöèîííîãî è àäìèíèñòðàòèâíîãî
ïðàâîñóäèÿ îáñòîÿòåëüíî îñâåùåíû â ìîåì òðóäå “Ïðîáëåìû ñòàíîâëåíèÿ
àäìèíèñòðàòèâíîãî ïðàâîñóäèÿ” (Åðåâàí, ÀÐÒ 2004, 328 ñòð.), ïîýòîìó è ñ÷èòàþ
íåöåëåñîîáðàçíûì âíîâü ê íèì îáðàòèòüñÿ.
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Â ýòîì ñëó÷àå ðå÷ü èäåò íå òîëüêî î ñóäåáíîé ïðàêòèêå,
õîòÿ îíà òîæå íå ìîæåò ñ÷èòàòüñÿ íåóÿçâèìîé. Íåìàëîâàæ-
íóþ ðîëü èãðàþò ïðîöåññóàëüíûå ïðàâèëà, êîòîðûå äàþò
âîçìîæíîñòü îäíè è òå æå,  î÷åâèäíî ïðîñòåéøèå ñóäåáíûå
ñïîðû äåëàòü ïðåäìåòîì îáñóæäåíèé, íåïðåðûâíî ïîâòî-
ðÿþùèõñÿ â ðàçëè÷íûõ ñóäåáíûõ èíñòàíöèÿõ.

Óëó÷øåíèþ ñèòóàöèè íå ñïîñîáñòâóåò òàêæå è òî, ÷òî â
ðàìêàõ ãðàæäàíñêîãî ñóäîïðîèçâîäñòâà åùå íå ïîëó÷èë
ïðàêòè÷åñêîãî ïðèìåíåíèÿ èíñòèòóò óñêîðåííîãî ñóäîïðî-
èçâîäñòâà.

Ïî ñóòè, ïðîöåññ îñïàðèâàíèÿ â ñóäåáíîì ïîðÿäêå âûäå-
ëÿåòñÿ ñâîåé ÿâíîé ìåäëèòåëüíîñòüþ, êîòîðàÿ ÷àùå âñåãî
íåïðèåìëåìà. Âûøåóêàçàííîå ñóùåñòâåííî ïðåïÿòñòâóåò
íîðìàëüíîé äåÿòåëüíîñòè ïðîêóðàòóðû, åñëè ó÷èòûâàòü, ÷òî
ýòîé ñèñòåìå õàðàêòåðíû íåñðàâíèìî ñæàòûå ñðîêè ïðî-
öåññóàëüíûõ äåéñòâèé è îïåðàòèâíîñòü äåÿòåëüíîñòè è ò.ä.
×àñòî â ðåçóëüòàòå îáñóæäåíèÿ ïðåäñòàâëåíèÿ, âíåñåííîãî
ïðîêóðîðîì âûøåñòîÿùåìó îðãàíó ãîñóäàðñòâåííîãî îðãà-
íà, ïðèíÿâøåãî ïðàâîâîé àêò, íåçàêîííûé ïðàâîâîé àêò ïå-
ðåñìàòðèâàåòñÿ â ñðàâíèòåëüíî êðàò÷àéøèå ñðîêè.

Â ñîçäàâøåéñÿ ñèòóàöèè â äåÿòåëüíîñòè ïðîêóðàòóðû
ïðåäïî÷òåíèå îòäàâàëîñü ïðåäóñìîòðåííûì çàêîíîì äðó-
ãèì ñïîñîáàì ïåðåñìîòðà ïðàâîâûõ àêòîâ. Îñîáåííî áîëü-
øîå çíà÷åíèå ïðèäàâàëîñü ïðåäñòàâëåíèÿì.

Êàê èçâåñòíî, Çàêîíîì ÐÀ “Î âíåñåíèè èçìåíåíèé â Êîí-
ñòèòóöèþ” çíà÷èòåëüíî ðàñøèðåí êðóã ñóáúåêòîâ, èìåþùèõ
ïðàâî îáðàòèòüñÿ â Êîíñòèòóöèîííûé Ñóä. Ïðè ýòîì, óïîìÿ-
íóòîå ïðàâî áûëî ïðåäîñòàâëåíî òàêæå Ïðîêóðîðó Ðåñïóá-
ëèêè Àðìåíèÿ. Òàê, ñîãëàñíî ï. 7 ÷.1 ñò. 101 Êîíñòèòóöèè â
Êîíñòèòóöèîííûé Ñóä ìîãóò îáðàòèòüñÿ “ñóäû è Ãåíåðàëü-
íûé ïðîêóðîð ïî âîïðîñàì êîíñòèòóöèîííîñòè ïîëîæåíèé
íîðìàòèâíûõ àêòîâ, êàñàþùèõñÿ êîíêðåòíûõ äåë, èìåþùèõ-
ñÿ â èõ ïðîèçâîäñòâå”.

Ïðàêòè÷åñêèé àíàëèç ïîêàçûâàåò, ÷òî êîìïåòåíòíûå ãîñó-
äàðñòâåííûå îðãàíû è äîëæíîñòíûå ëèöà èçðåäêî ïîëüçîâà-
ëèñü óêàçàííûìè ïîëíîìî÷èÿìè. Â ñâÿçè ñ ÷åì, âî âðåìÿ îá-
ñóæäåíèé, ïîñâÿùåííûõ êîíñòèòóöèîííûì ðåôîðìàì, âû-
ñêàçûâàëèñü ñîìíåíèÿ, ÷òî ðåçêîå ðàñøèðåíèå êðóãà ñóáú-
åêòîâ, èìåþùèõ ïðàâî îáðàòèòüñÿ â Êîíñòèòóöèîííûé Ñóä

ëè áû ïðîêóðàòóðå áûëî ïðåäîñòàâëåíî ïîëíîìî÷èå îñïà-
ðèâàíèÿ â ñóäåáíîì ïîðÿäêå ïðàâîâûõ àêòîâ, ïðîòèâîðå÷à-
ùèõ Êîíñòèòóöèè è çàêîíàì è ñîïðèêàñàþùèõñÿ ñ ãîñóäàð-
ñòâåííûìè èíòåðåñàìè, âîîáùå.

×àñòî â îñíîâå òàêèõ çàêîíîäàòåëüíûõ ðåøåíèé, ê ñîæà-
ëåíèþ, ëåæàò ñóáúåêòèâíûå ôàêòîðû. Âåäîìñòâåííûå ñîîá-
ðàæåíèÿ èíîãäà íå äàþò âîçìîæíîñòè ïðîÿâèòü îáúåêòèâ-
íîå îòíîøåíèå ê âàæíûì ïîëîæåíèÿì çàêîíîäàòåëüñòâà, â
ðåçóëüòàòå ÷åãî íåîçàáî÷åííîñòü ðîñòîì êîððóïöèîííûõ
ðèñêîâ îáóñëîâëèâàåòñÿ ïðèíÿòèåì òàêèõ ïðàâîâûõ ðåøå-
íèé, êîòîðûå òåì èëè èíûì îáðàçîì îãðàíè÷èâàþò äåÿòåëü-
íîñòü ïðîêóðàòóðû, ñêîâûâàþò åñòåñòâåííûå ñòðåìëåíèÿ
ïîñëåäíåãî â áîðüáå ïðîòèâ áåççàêîíèÿ.

Ðîëü ïðîêóðàòóðû â ïðîöåññå ïåðåñìîòðà ïðàâîâûõ àê-
òîâ, ïðîòèâîðå÷àùèõ Êîíñòèòóöèè è çàêîíàì äî êîíñòèòóöè-
îííûõ ðåôîðì. Ïî ñóòè, â ïåðèîä, ïðåäøåñòâóþùèé êîíñòè-
òóöèîííûì ðåôîðìàì, äåÿòåëüíîñòü ïðîêóðàòóðû â ïðîöåñ-
ñå ïåðåñìîòðà ïðàâîâûõ àêòîâ, ïðîòèâîðå÷àùèõ Êîíñòèòó-
öèè è çàêîíàì, â îñíîâíîì îñóùåñòâëÿëàñü âî âíåñóäåáíîì
ïîðÿäêå. Î÷åíü ðåäêî ïðîêóðàòóðà îñïàðèâàëà â ñóäåáíîì
ïîðÿäêå ïðàâîâûå àêòû, ïðèíÿòûå ãîñóäàðñòâåííûìè îðãà-
íàìè èëè èõ äîëæíîñòíûìè ëèöàìè.

Ýòî îáñòîÿòåëüñòâî, â îñíîâíîì, îáúÿñíÿåòñÿ ñëåäóþùè-
ìè àðãóìåíòàìè.

Ãðàæäàíñêèì ïðîöåññóàëüíûì êîäåêñîì ÐÀ áûëà çàêðåï-
ëåíà ïðîöåäóðà çàùèòû òîëüêî èìóùåñòâåííûõ èíòåðåñîâ ãî-
ñóäàðñòâà. Â ðåçóëüòàòå ÷åãî ïðîêóðàòóðà, ôàêòè÷åñêè, èìåëà
âîçìîæíîñòü îñïàðèâàòü ëèøü òå ïðàâîâûå àêòû, êîòîðûìè
íàðóøàëèñü èìóùåñòâåííûå èíòåðåñû ãîñóäàðñòâà. Ýòî îçíà-
÷àåò, ÷òî ïðîêóðàòóðà ìîãëà èç áîëüøîé ìàññû íåçàêîííûõ
ïðàâîâûõ àêòîâ âûáðàòü òîëüêî òå, êîòîðûìè íåïîñðåäñòâåí-
íî íàðóøàëèñü èìóùåñòâåííûå èíòåðåñû ãîñóäàðñòâà.

Â óêàçàííûé ïåðèîä íå äåéñòâîâàë è, êàê èçâåñòíî, â íà-
ñòîÿùåå âðåìÿ åùå íå ñôîðìèðîâàëñÿ èíñòèòóò àäìèíèñò-
ðàòèâíîé þñòèöèè, â ðàìêàõ êîòîðîãî âîçìîæíî îñïàðèâà-
íèå íåïîñðåäñòâåííî òåõ ïðàâîâûõ àêòîâ, êîòîðûå íå ñî-
ïðèêàñàþòñÿ ñ èìóùåñòâåííûìè èíòåðåñàìè ãîñóäàðñòâà,
íî íàðóøàþò öåííîñòè, âêëþ÷åííûå â ïîíÿòèå “ãîñóäàðñò-
âåííîãî èíòåðåñà”.
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Ñóäå âîïðîñ îá îáñóæäåíèè êîíñòèòóöèîííîñòè çàêîíîâ, ïî
äåëàì, èìåþùèìñÿ â èõ ïðîèçâîäñòâå. Ïðåæäå âñåãî, íàäî
îòìåòèòü, ÷òî ïðîöåäóðà îñóùåñòâëåíèÿ ïîëíîìî÷èÿ ñóäåé
îáðàùåíèÿ â Êîíñòèòóöèîííûé Ñóä áûëà íàñòîëüêî ñëîæ-
íîé, ÷òî íà ïðàêòèêå óìåíüøàëî íàìåðåíèå ïîëüçîâàòüñÿ
ýòèì ïîëíîìî÷èåì. Êðîìå òîãî, ñóäû ÷àñòî íå òîëüêî îáðà-
ùàëèñü ê êîíñòèòóöèîííîñòè èëè çàêîííîñòè òîãî èëè èíîãî
ïðàâîâîãî àêòà, à ïðîñòî áðàëè çà îñíîâó è ðóêîâîäñòâîâà-
ëèñü Êîíñòèòóöèåé, èìåþùåé áîëüøóþ þðèäè÷åñêóþ ñèëó
èëè çàêîíîì, ÷òî òàêæå áûëî ïðåäóñìîòðåíî ïðåæíåé Êîí-
ñòèòóöèåé è ÿâëÿåòñÿ âàæíîé ïðåäïîñûëêîé ñ òî÷êè çðåíèÿ
ôîðìèðîâàíèÿ íåîáõîäèìîé òðàäèöèè îáðàùåíèÿ â Êîí-
ñòèòóöèîííûé Ñóä.

×òî êàñàåòñÿ ïðîêóðàòóðû, òî îíà ïðîäåëàëà ñóùåñòâåí-
íóþ îáúåìíóþ ðàáîòó íå òîëüêî ïî èçìåíåíèþ ïîëîæåíèé
ïðàâîâûõ àêòîâ (â òîì ÷èñëå è èíäèâèäóàëüíûõ àêòîâ) èëè
èõ îòäåëüíûõ ïîëîæåíèé, ïðîòèâîðå÷àùèå Êîíñòèòóöèè èëè
çàêîíàì, íî è ïî èçìåíåíèþ òàêèõ ïðàâîâûõ àêòîâ, êîòîðûå
õîòÿ è íå ïðîòèâîðå÷èëè Êîíñòèòóöèè è çàêîíàì, íî èìåëè
îïðåäåëåííûå ëàçåéêè äëÿ íàðóøåíèÿ îñíîâíûõ ïðàâ è ñâî-
áîä ëþäåé è äëÿ ðàçëè÷íûõ çëîóïîòðåáëåíèé. 

Ïðîêóðàòóðà, áóäó÷è ëèøåííîé ïîëíîìî÷èÿ îáðàùåíèÿ â
Êîíñòèòóöèîííûé Ñóä, ïîäíèìàëà âîïðîñ î ïåðåñìîòðå
ïðîòèâîðå÷àùèõ Êîíñòèòóöèè è çàêîíàì ïðàâîâûõ  àêòîâ,  â
ïîðÿäêå  âûòåêàþùèõ  èç  åãî  ïîëíîìî÷èé.  Òàê, ñîãëàñíî
ñò. 32 Çàêîíà ÐÀ “Î ïðîêóðàòóðå”, ïðîêóðîð ìîæåò âíåñòè
ïðåäñòàâëåíèå ñ òðåáîâàíèåì îá óñòðàíåíèè ïðè÷èíû è óñ-
ëîâèé, ïîðîæäàþùèõ ýòè ïðàâîíàðóøåíèÿ, ãîñóäàðñòâåí-
íûì îðãàíàì èëè äîëæíîñòíûì ëèöàì, èìåþùèì êîìïåòåí-
öèþ óñòðàíåíèÿ ýòèõ íàðóøåíèé. Â ðàìêàõ îñóùåñòâëåíèÿ
óêàçàííûõ ïîëíîìî÷èé ìîæíî âûäåëèòü ìíîæåñòâî ïðåä-
ñòàâëåíèé, â êîòîðûõ âûäâèíóòû òðåáîâàíèÿ î ïðèâåäåíèè
ïðàâîâûõ àêòîâ è èõ îòäåëüíûõ ïîëîæåíèõ â ñîîòâåòñòâèå ñ
äåéñòâóþùèì çàêîíîäàòåëüñòâîì. Â ÷àñòíîñòè â 2004ã. Ãå-
íåðàëüíûì ïðîêóðîðîì èëè åãî çàìåñòèòåëÿìè ðåñïóáëè-
êàíñêèì îðãàíàì ïðàâëåíèÿ, à òàêæå Ïðåìüåð-ìèíèñòðó ÐÀ
áûëè âíåñåíû 22 ïðåäñòàâëåíèÿ11.  

äàñò åäâà çàìåòíûé ïîëîæèòåëüíûé ñäâèã â ýòîé ñôåðå. 
Ñ öåëüþ íåîòêëîíåíèÿ îò ïðåäìåòà îáñóæäåíèÿ, ñ÷èòàþ

íåöåëåñîîáðàçíûì êîìïëåêñíî îáðàòèòüñÿ ê óêàçàííîìó
âîïðîñó. Îòìå÷ó òîëüêî, ÷òî ïðåäóñëîâèÿ, íåîáõîäèìûå äëÿ
îáåñïå÷åíèÿ íîðìàëüíîé äåÿòåëüíîñòè ýòîãî èíñòèòóòà è
åãî  ïðèìåíåíèÿ â æåëàòåëüíîì îáúåìå, â íàøåé ñòðàíå ïî-
êà åùå â äîñòàòî÷íîé ìåðå íå ñôîðìèðîâàíû.

×òî êàñàåòñÿ ïåðñïåêòèâû îáðàùåíèÿ Ãåíåðàëüíîãî ïðî-
êóðîðà â Êîíñòèòóöèîííûé Ñóä, òî, íåñìîòðÿ íà òî, ÷òî â íà-
ó÷íûõ òðóäàõ íå ïðèíÿòî äåëàòü ïðåæäåâðåìåííûå îäíî-
çíà÷íûå âûâîäû, ñî âñåé îòâåòñòâåííîñòüþ ìîãó çàÿâèòü,
÷òî â ðàìêàõ ïðèìåíåíèÿ ýòîãî èíñòèòóòà äîëæíîñòü Ãåíå-
ðàëüíîãî ïðîêóðîðà áóäåò èìåòü ãåãåìîííóþ ðîëü.

Ïîïûòàþñü ïðåäñòàâèòü àðãóìåíòû, êîòîðûå ñâèäåòåëü-
ñòâóþò â ïîëüçó âûøåóêàçàííîãî óìîçàêëþ÷åíèÿ. Ïðàêòè÷å-
ñêèé àíàëèç ïîêàçûâàåò, ÷òî äëÿ îñóùåñòâëåíèÿ ïîëíîìî-
÷èÿ îáðàùåíèÿ íå òîëüêî â ñóä âîîáùå, íî è â Êîíñòèòóöè-
îííûé Ñóä, ñåðüåçíîé ïðåäïîñûëêîé ìîæåò ÿâèòüñÿ íàëè-
÷èå îïûòà. Òàê, êîãäà Ãðàæäàíñêî-ïðîöåññóàëüíûì êîäåê-
ñîì ÐÀ, ââåäåííûì â äåéñòâèå ñ 1 ÿíâàðÿ 1999ã. áûëî ïðå-
äîñòàâëåíî ïðàâî îïðîòåñòîâûâàòü ïðîòèâîðå÷àùèå çàêîíó
àêòû ãîñóäàðñòâåííûõ îðãàíîâ è îðãàíîâ ìåñòíîãî ñàìî-
óïðàâëåíèÿ è èõ äîëæíîñòíûõ ëèö èëè èõ äåéñòâèÿ (èëè áåç-
äåéñòâèÿ), â òå÷åíèè 2000ã. ÷èñëî õîçÿéñòâóþùèõ ñóáúåê-
òîâ, îïðîòåñòîâàâøèõ ðåøåíèÿ íàëîãîâûõ îðãàíîâ, ñîñòàâè-
ëî 1231, â òî âðåìÿ êàê â 2004ã. ýòîò ïîêàçàòåëü âûðîñ ïî÷-
òè â 7 ðàç10. Äîáàâëþ, ÷òî îòíþäü íå ðàñïîëîæåí êîììåíòè-
ðîâàòü óêàçàííûå ïîêàçàòåëè ëèøü íàëè÷èåì îïûòà, îäíàêî
ïîñëåäíåå èìååò êëþ÷åâîå çíà÷åíèå, î ÷åì ñâèäåòåëüñòâó-
þò ñîöèîëîãè÷åñêèå îïðîñû.

Ìîæåò âîçíèêíóòü âîïðîñ, î êàêîì îïûòå èäåò ðå÷ü, êî-
ãäà ñîãëàñíî ïðåäûäóùåé Êîíñòèòóöèè óêàçàííûìè ïîëíî-
ìî÷èÿìè ïðîêóðàòóðà íå áûëà íàäåëåíà, â òî âðåìÿ êàê ñó-
äüè â óñòàíîâëåííîì êàê óãîëîâíî-ïðîöåññóàëüíûì òàê è
ãðàæäàíñêî-ïðîöåññóàëüíûì çàêîíîäàòåëüñòâîì ïîðÿäêå
÷åðåç îïðåäåëåííûå çâåíüÿ ïîäíèìàëè â Êîíñòèòóöèîííîì
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ñòèòóöèîííûé Ñóä. È òàê, êàê â ñëó÷àå ñóäà, òàê è Ãåíåðàëü-
íîãî ïðîêóðîðà â ïðàâîâîé íîðìå îá îáðàùåíèè â Êîíñòèòó-
öèîííûé Ñóä äèñïîçèòèâíûì ýëåìåíòîì ñ÷èòàåòñÿ êîíñòèòó-
öèîííîñòü “ïîëîæåíèé” íîðìàòèâíûõ àêòîâ, êàñàþùèõñÿ êîí-
êðåòíîãî äåëà, íàõîäÿùåãîñÿ â ïðîèçâîäñòâå ïîñëåäíèõ.

Äóìàåòñÿ, ÷òî åñëè â ñëó÷àå ñóäà óïîìÿíóòàÿ ôîðìóëè-
ðîâêà íå óÿçâèìà, òî æå ñàìîå íåëüçÿ ñêàçàòü â ñëó÷àå Ãå-
íåðàëüíîãî ïðîêóðîðà. Òàê, ñóäû â ëþáîì ñëó÷àå ïðè îñó-
ùåñòâëåíèè ñâîèõ ïîëíîìî÷èé èìåþò äåëî ñ êîíêðåòíûìè
äåëàìè (óãîëîâíûìè, ãðàæäàíñêèìè, àäìèíèñòðàòèâíûìè è
ò.ä.), òîãäà êàê ïîëíîìî÷èÿ ïðîêóðàòóðû îòíþäü íå îãðàíè-
÷èâàþòñÿ òîëüêî êîíêðåòíî äåëàìè òîãî èëè èíîãî ðîäà.

Â êîíå÷íîì ñ÷åòå, â ñàìîé Êîíñòèòóöèè çàêðåïëåíû òà-
êèå ïîëíîìî÷èÿ ïðîêóðàòóðû, êîòîðûå íå âñåãäà êàñàþòñÿ
êîíêðåòíûõ äåë. Òàê, íàïðèìåð óãîëîâíîå ïðåñëåäîâàíèå,
ïî ñóòè, íà÷èíàåòñÿ äî âîçáóæäåíèÿ óãîëîâíîãî äåëà. Ïîëó-
÷àåòñÿ, ÷òî åñëè ïîíÿòèå “äåëî” íà ïðàêòèêå áóäåò êîììåí-
òèðîâàòüñÿ â óçêîì ñìûñëå è ïîä íèì èìåòü â âèäó ëèøü
óãîëîâíîå äåëî, òî ïðîêóðîð áóäåò âûíóæäåí âîçáóäèòü óãî-
ëîâíîå äåëî íà îñíîâå íîðìàòèâíîãî àêòà, ïðîòèâîðå÷àùå-
ãî Êîíñòèòóöèè, è òîëüêî ïîòîì ïîëó÷èòü ïðàâî îáðàòèòüñÿ
â Êîíñòèòóöèîííûé Ñóä äëÿ îñïàðèâàíèÿ êîíñòèòóöèîííî-
ñòè ýòîãî ïðàâîâîãî àêòà.

Ñèòóàöèÿ ìîæåò áûòü óñëîæíåíà ïðè îñóùåñòâëåíèè
ïðîêóðàòóðîé äðóãèõ ïîëíîìî÷èé. Íàïðèìåð, ñîãëàñíî ï. 4
÷. 4 ñò. 103 Êîíñòèòóöèè ïðîêóðîð, âîçáóæäàÿ èñê î çàùèòå
ãîñóäàðñòâåííûõ èíòåðåñîâ, îòíþäü íå ñîïðèêàñàåòñÿ ñ
êîíêðåòíûì äåëîì. Èëè çàêðåïëåííûé â ïóíêòå 6 ÷àñòè 4
òîé æå ñòàòüè íàäçîð çà çàêîííîñòüþ íàêàçàíèÿ è ïðèìåíå-
íèÿ ìåð ïðèíóæäåíèÿ â áîëüøèíñòâå ñâîåì íå êàñàåòñÿ
êîíêðåòíûõ äåë, íî ýòî íè â êîåé ìåðå íå óìàëÿåò ïîëíîìî-
÷èÿ ïðîêóðàòóðû â òàêîé ÷ðåçìåðíî âàæíîé ñôåðå, êàê çà-
ùèòà ïðàâ ÷åëîâåêà.

Â ôîðìóëèðîâêå îáñóæäàåìîé ïðàâîâîé íîðìû íå óäà÷-
íî íå òîëüêî âûðàæåíèå “êîíêðåòíîå äåëî”, íî è âûðàæåíèå
“â èõ ïðîèçâîäñòâå”. Îïÿòü, åñëè â ñëó÷àå ñóäà ëîãè÷íî, ÷òî-
áû ïðåäìåòîì ñïîðà ñòàëè íîðìàòèâíûå àêòû îòíîñèòåëüíî
êîíêðåòíûõ äåë, íàõîäÿùèõñÿ â èõ ïðîèçâîäñòâå, òî ýòî íå-
ïðèåìëåìî â ñëó÷àå Ãåíåðàëüíîãî ïðîêóðîðà. Îïÿòü, åñëè

Â ñîîáùåíèÿõ, íàïðàâëåííûõ Ãåíåðàëüíûì ïðîêóðîðîì
ÐÀ Ïðåìüåð-ìèíèñòðó Ðåñïóáëèêè Àðìåíèÿ èçëàãàåòñÿ ðÿä
ñåðüåçíûõ âîïðîñîâ î ïåðåñìîòðå ïðàâîâûõ àêòîâ. Â ýòèõ
ñîîáùåíèÿõ Ãåíåðàëüíûé ïðîêóðîð, îáðàùàÿñü ê ðåçóëüòà-
òàì òîé èëè èíîé ñôåðû ïðîêóðîðñêîé äåÿòåëüíîñòè, ÷àñòî
ïîäíèìàë âîïðîñû î ïåðåñìîòðå êîíêðåòíûõ ðåøåíèé èëè
îòäåëüíûõ ïîëîæåíèé Ïðàâèòåëüñòâà, ÐÀ è Ïðåìüåð-ìèíè-
ñòðà ÐÀ. Íåìàëî÷èñëåííû è òå ñëó÷àè, êîãäà Ãåíåðàëüíûé
ïðîêóðîð âûñòóïàë ñ èíèöèàòèâîé ðåãóëèðîâàíèÿ îòíîøå-
íèé â òîé èëè èíîé ñôåðå, òàê êàê íå ñåêðåò, ÷òî ê íàðóøå-
íèÿì çàêîííûõ èíòåðåñîâ ãîñóäàðñòâà, îñíîâíûõ ñâîáîä è
ïðàâ ÷åëîâåêà ïðèâîäÿò íå òîëüêî ïðàâîâûå àêòû ñ ïðîáëå-
ìàìè, íî è èõ ïîëíîå îòñóòñòâèå. 

Õàðàêòåðíî, ÷òî íà îñíîâàíèè õîäàòàéñòâ, ïðåäñòàâëåí-
íûõ Ãåíåðàëüíûì ïðîêóðîðîì ÐÀ, Ïðàâèòåëüñòâî ÐÀ ïðèíÿ-
ëî ðÿä ïðàâîâûõ àêòîâ, èìåþùèõ êëþ÷åâîå çíà÷åíèå: ïîñòà-
íîâëåíèå îò 8 àïðåëÿ 2004ã “Îá óñòàíîâëåíèè ïðàâèë ëþáè-
òåëüñêîé îõîòû è ðûáîëîâñòâà, ëîâëè ðûá è îõîòû íà æèâîò-
íûõ, íå ÿâëÿþùèõñÿ îáúåêòîì îõîòû è ðûáîëîâñòâà íà òåð-
ðèòîðèè ÐÀ” (íîìåð 646-Í), îò 8 àïðåëÿ 2004ã. “Îá óñòàíîâ-
ëåíèè ïîðÿäêà ïðåäîñòàâëåíèÿ îáðàçöîâ ñ öåëüþ ôèòîñà-
íèòàðíîé ýêñïåðòèçû” (íîìåð 514-Í), îò 19 ìàÿ 2005ã. “Îá
óñòàíîâëåíèè ïîðÿäêà è êðèòåðèåâ ðåãèñòðàöèè ïî ïðèíöè-
ïó äîáðîâîëüíîñòè êóëüòóðíûõ öåííîñòåé, íå ÿâëÿþùèõñÿ
ãîñóäàðñòâåííîé ñîáñòâåííîñòüþ, â ñïèñêàõ îõðàíû êóëü-
òóðíûõ öåííîñòåé” (íîìåð 631-Í).

Êðîìå òîãî, ïî èíèöèàòèâå Ãåíåðàëüíîãî ïðîêóðîðà áû-
ëî ïðåòâîðåíî â æèçíü íåñêîëüêî çàêîíîäàòåëüíûõ ðåôîðì,
êîòîðûå îòðàçèëèñü â Óãîëîâíîì êîäåêñå ÐÀ, Óãîëîâíî-ïðî-
öåññóàëüíîì êîäåêñå ÐÀ, â Êîäåêñå îá àäìèíèñòðàòèâíûõ
ïðàâîíàðóøåíèÿõ ÐÀ è ò.ä..

Îáðàùàþñü òàêæå è ê âîïðîñó î òîì, êîíêðåòíî êàêèå äî-
ïîëíèòåëüíûå ïðàâîâûå ðû÷àãè íóæíû äëÿ ïîâûøåíèÿ ýô-
ôåêòèâíîñòè îñóùåñòâëåíèÿ óêàçàííîãî ïîëíîìî÷èÿ ïðîêó-
ðàòóðû.

Ïðåæäå âñåãî, ñ÷èòàþ íåîáõîäèìûì îòìåòèòü, ÷òî âûøå-
óêàçàííàÿ íîðìà Êîíñòèòóöèè èìååò íå ñîâñåì óäà÷íóþ ôîð-
ìóëèðîâêó: íà ïðàêòèêå îíà ìîæåò çàìåòíî îãðàíè÷èòü ïðàâî-
âóþ âîçìîæíîñòü Ãåíåðàëüíîãî ïðîêóðîðà îáðàòèòüñÿ â Êîí-
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- the role of prosecution in the area of constitutional control
and the historical-philosophical background for the application
of the system;

- the efficiency of prosecution supervision over the enforce-
ment of legality from mere legal viewpoint;

- the issues of transition process from prosecution supervision
to constitutional supervision and the main for their solution;

- the role of prosecution in reviewing the legal acts contra-
dicting the Constitution and laws according to constitutional
amendments;

- the constitutional-legal significance of the authorities of
prosecutor to apply to the Constitutional Court and the practical
ways for its implementation.

According to the author  from the standpoint of the estab-
lishment of legal institutes and in the case  the evolution of the
constitutional justice and prosecution system these issues are
of the most actuality, which concern the analysis of specific
legal ways aimed at the implementation of the aforementioned
concrete principles.

In regard of the aforementioned in the article; the author
according to the ideological prerequisites of the institute of the
prosecution supervision and later the supreme prosecution super-
vision were the ones which in the Soviet system they were consid-
ered of utmost importance to trust enforcement of legality to such
a system, which from one hand was as an explicit administrative
entity and from the other hand actied under the party supervision
would exclude any “inappropriate autonomy and initiative”.

The idea is promoted that the prosecution supervision, in the
judicial reform phase, in the absence of not only of constitu-
tional control institute, but also other democratic institutes nec-
essary for the administrative supervision, was probably the only
admissible option.

It is also stated that the institute of appealing against the legal
acts of public and local self-governing authorities deals exclusively
with the administrative justice and if a provisional attempt was made
to include the important institute into the civil procedures mere from
the viewpoint of legal regulation, then it was necessary to refrain
from distortion of the institute of administrative justice and be “faith-
ful” to all essential elements of that institute.

îòäàòü ïðåäïî÷òåíèå óçêîìó êîììåíòèðîâàíèþ ïðàâîâîãî
ïîíÿòèÿ, ÷òî, äóìàåòñÿ, ïðîòèâîðå÷èò îáùåé èäåîëîãè÷å-
ñêîé íàïðàâëåííîñòè Êîíñòèòóöèè, òî ïîëó÷àåòñÿ, ÷òî ïî êà-
æäîìó êîíêðåòíîìó äåëó Ãåíåðàëüíûé ïðîêóðîð, ïðåæäå
âñåãî, îáÿçàí âûíåñòè ðåøåíèå î ïðèíÿòèè åãî â ñâîå ïðî-
èçâîäñòâî, ÷òî áåññïîðíî äàëåêî îò êàêîé-ëèáî ïðàâîâîé
îáîñíîâàííîñòè.

Î ïåðåðåäàêòèðîâàíèè óêàçàííîé ïðàâîâîé íîðìû Êîí-
ñòèòóöèè åùå íà ñòàäèè îáñóæäåíèÿ êîíñòèòóöèîííûõ ðå-
ôîðì áûëî âíåñåíî ïðåäëîæåíèå ñîîòâåòñòâóþùåé ðàáî÷åé
ãðóïïå, à çàòåì è Íàöèîíàëüíîìó Ñîáðàíèþ ÐÀ. Îäíîâðå-
ìåííî äóìàþ, ÷òî íå èñ÷åðïàíû âîçìîæíîñòè óñòðàíåíèÿ
óïóùåíèé. Èìååòñÿ â âèäó, ÷òî èç ïîëîæåíèÿ, çàêðåïëåííî-
ãî â ÷àñòè ïåðâîé ñòàòüè 101 Êîíñòèòóöèè, âûòåêàåò, ÷òî ïî-
ðÿäîê îáðàùåíèÿ â Êîíñòèòóöèîííûé Ñóä äîëæåí áûòü ðåã-
ëàìåíòèðîâàí Çàêîíîì ÐÀ “Î Êîíñòèòóöèîííîì Ñóäå”.

Åñëè èìåòü â âèäó, ÷òî ñàìà Êîíñòèòóöèÿ íå òîëüêî èñ-
êëþ÷àåò, íî è ïðåäïîëàãàåò îáùåå îáñóæäåíèå âîïðîñîâ
êîíñòèòóöèîííîñòè íîðìàòèâíûõ àêòîâ, êàñàþùèõñÿ îñóùå-
ñòâëåíèÿ ïðîêóðàòóðîé ñâîèõ ïîëíîìî÷èé, òî ïðåäïîëàãàåò-
ñÿ, ÷òî â Çàêîíå ÐÀ “Î Êîíñòèòóöèîííîì Ñóäå” áîëåå òî÷-
íûì ðåäàêòèðîâàíèåì áóäåò óñòàíîâëåíà ïðîöåäóðà îñóùå-
ñòâëåíèÿ âûøåóêàçàííîãî ïîëíîìî÷èÿ.

Evolution of  Interaction of the Activity of
the Prosecutor and the Constitutional 

Justice in Armenia

G. Danielyan
Doctor of Law

Summary

The issues concerning the evolution of interactions between
the constitutional justice and activities of the prosecution in
Armenia are discussed. The following key points are considered:
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Ðåçþìå 6 ðåøåíèé 
Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû

Çàêëþ÷åíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû 
¹ 1-â îò 7 ñåíòÿáðÿ 2005 ãîäà ïî äåëó î äà÷å çà-
êëþ÷åíèÿ î ñîîòâåòñòâèè ïðîåêòà Çàêîíà Óêðàèíû
“Î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû”

òðåáîâàíèÿì ñòàòåé 157 è 158 Êîíñòèòóöèè 
Óêðàèíû ïî îáðàùåíèþ Âåðõîâíîé Ðàäû Óêðàèíû
(äåëî î âíåñåíèè èçìåíåíèé â ñòàòüè 85, 118, 119,

133, 140, 141, 142, 143 Êîíñòèòóöèè Óêðàèíû)
Îïóáëèêîâàíî: Îôèöèàëüíûé âåñòíèê Óêðàèíû. 

- 2005. - ¹ 38.

Âûâîäû:
Ïðèçíàòü ñîîòâåòñòâóþùèì òðåáîâàíèÿì ñòàòåé 157 è

158 Êîíñòèòóöèè Óêðàèíû ïðîåêò Çàêîíà Óêðàèíû “Î âíåñå-
íèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû” (ðååñòð. ¹ 3207-1),
â êîòîðîì ïðåäëàãàåòñÿ âíåñòè èçìåíåíèÿ â ïóíêò 29 ÷àñòè
ïåðâîé ñòàòüè 85, ñòàòüè 118, ÷àñòåé ÷åòâåðòîé è ñåäüìîé
ñòàòüè 119, ñòàòåé 133 è 140, ÷àñòåé âòîðîé è ÷åòâåðòîé ñòà-
òüè 141, ÷àñòåé ïåðâîé è âòîðîé ñòàòüè 142, ÷àñòåé ïåðâîé
è âòîðîé ñòàòüè 143 Êîíñòèòóöèè Óêðàèíû.

Ýòîò Çàêîí âñòóïàåò â ñèëó ñî äíÿ ïðîâåäåíèÿ â ìàðòå 2006
ãîäà î÷åðåäíûõ âûáîðîâ â ìåñòíûå ñîâåòû ïÿòîãî ñîçûâà.

Êðàòêîå èçëîæåíèå:
Ñîãëàñíî ïóíêòó 1 ÷àñòè ïåðâîé ñòàòüè 85 Êîíñòèòóöèè

Óêðàèíû ê ïîëíîìî÷èÿì Âåðõîâíîé Ðàäû Óêðàèíû îòíîñèò-
ñÿ “âíåñåíèå èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû â ïðåäå-
ëàõ è ïîðÿäêå, ïðåäóñìîòðåííûõ ðàçäåëîì XIII íàñòîÿùåé
Êîíñòèòóöèè”. Òðåáîâàíèÿ îòíîñèòåëüíî òàêèõ èçìåíåíèé
óñòàíîâëåíû, â ÷àñòíîñòè, â ñòàòüÿõ 157 è 158 Êîíñòèòóöèè
Óêðàèíû.

The issue of the other legal instruments necessary to increase
the efficiency to authorize the prosecution’s authorities to apply
to the Constitutional Court is discussed. In particular, an implica-
tion is made, according to which the aforementioned norm of the
Constitution does not have quite a good formulation - in practice
it can considerably reduce the opportunities of the Prosecutor
General to apply to the Constitutional Court. Thus, in the legal
norm that regulates the application applied to the Constitutional
Court by a court and the Prosecutor General, the constitutionali-
ty “of the provisions of the legal acts concerning the specific case
under the jurisdiction” of the Constitutional Court is considered as
an inalienable element. The author states if in the case of the
court the aforementioned formulation is not vulnerable, however,
the same cannot be said in case of the Prosecutor General. Thus,
in any case while performing their authorities the courts deal only
with specific case (criminal, civil, administrative, etc.), whereas
the authorities of the prosecution are not limited at all by the
cases of specific nature.

After all, the Constitution stipulates such powers for the
prosecution, which do not always deal with specific case. Thus,
actually the criminal prosecution begins before instigating a
criminal case. Actually, if in practice, the concept “case” is
interpreted in its narrow meaning and only the specific criminal
case is meant by it, then the prosecutor shall have to instigate
based on the normative act that he/she thinks contradicts the
Constitution and only after that will be entitled to apply to the
Constitutional Court to question the constitutionality of that
legal act.
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ïðåäñåäàòåëåé ìåñòíûõ ãîñóäàðñòâåííûõ àäìèíèñòðàöèé,
ïðîòèâîðå÷àùèõ Êîíñòèòóöèè è çàêîíàì Óêðàèíû, èíûì àê-
òàì çàêîíîäàòåëüñòâà Óêðàèíû; âîñïðîèçâåäåíèå íîðì ÷àñ-
òåé ÷åòâåðòîé, ïÿòîé äåéñòâóþùåé ðåäàêöèè ñòàòüè 118
Êîíñòèòóöèè Óêðàèíû (îòíîñèòåëüíî íàçíà÷åíèÿ è îòâåòñò-
âåííîñòè ïðåäñåäàòåëåé ìåñòíûõ ãîñóäàðñòâåííûõ àäìèíè-
ñòðàöèé). ×àñòè äåâÿòàÿ è äåñÿòàÿ äåéñòâóþùåé ðåäàêöèè
ñòàòüè 118 Êîíñòèòóöèè Óêðàèíû òðàíñôîðìèðóþòñÿ â ÷àñòü
øåñòóþ íîâîé ðåäàêöèè óêàçàííîé ñòàòüè. Íîâàÿ ðåäàêöèÿ
ñòàòüè 118 Êîíñòèòóöèè Óêðàèíû íå ïðåäóñìàòðèâàåò óï-
ðàçäíåíèÿ ëèáî îãðàíè÷åíèÿ ïðàâ è ñâîáîä ÷åëîâåêà è ãðà-
æäàíèíà.

Òåì íå ìåíåå âûçûâàåò çàìå÷àíèå ïîëîæåíèå ÷àñòè ïåð-
âîé íîâîé ðåäàêöèè ñòàòüè 118, ñîãëàñíî êîòîðîìó èñïîëíè-
òåëüíóþ âëàñòü ïðåäñòàâëÿþò ìåñòíûå ãîñóäàðñòâåííûå àä-
ìèíèñòðàöèè. Òåðìèí “ïðåäñòàâëÿþò”, â îòëè÷èå îò ïðèìå-
íåííîãî â äåéñòâóþùåé ðåäàêöèè ñòàòüè 118 Êîíñòèòóöèè
Óêðàèíû “îñóùåñòâëÿþò”, íå îòâå÷àåò ôóíêöèîíàëüíîé õà-
ðàêòåðèñòèêå ìåñòíûõ ãîñóäàðñòâåííûõ àäìèíèñòðàöèé, îï-
ðåäåëåííîé â ñòàòüå 119 Îñíîâíîãî Çàêîíà Óêðàèíû.

Âìåñòå ñ òåì Êîíñòèòóöèîííûé Ñóä Óêðàèíû îáðàùàåò
âíèìàíèå íà òî, ÷òî â ÷àñòè ïåðâîé ñòàòüè 95 Êîíñòèòóöèè
Óêðàèíû, ãäå ðå÷ü èäåò î áþäæåòíîé ñèñòåìå Óêðàèíû, îñ-
òàåòñÿ ïîíÿòèå «òåððèòîðèàëüíîé ãðîìàäû», êîòîðîå íå ñî-
ãëàñóåòñÿ ñ òåðìèíîì “ãðîìàäà”, îïðåäåëåííûì â ïðåäëà-
ãàåìîé ðåäàêöèè ñòàòüè 133 Êîíñòèòóöèè Óêðàèíû.

Ïðåäëîæåííûå â Çàêîíîïðîåêòå èçìåíåíèÿ ÷àñòè ÷åòâåð-
òîé è ñåäüìîé ñòàòüè 119, ñòàòüè 133, ÷àñòåé ïåðâîé è âòî-
ðîé ñòàòüè 142, ÷àñòåé ïåðâîé è âòîðîé ñòàòüè 143 Êîíñòè-
òóöèè Óêðàèíû íå ïðåäóñìàòðèâàþò óïðàçäíåíèÿ ëèáî îãðà-
íè÷åíèÿ ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà.

Ïðåäëîæåííûå â Çàêîíîïðîåêòå èçìåíåíèÿ â ñòàòüþ 140
Êîíñòèòóöèè Óêðàèíû ñâÿçàíû ïðåæäå âñåãî ñ íîâûì îïðå-
äåëåíèåì ãðîìàäû êàê àäìèíèñòðàòèâíî-òåððèòîðèàëüíîé
åäèíèöû. Îíè óæå ðàññìàòðèâàëèñü Êîíñòèòóöèîííûì Ñó-
äîì Óêðàèíû è ïðèçíàíû îòâå÷àþùèìè òðåáîâàíèÿì ÷àñòè
ïåðâîé ñòàòüè 157 Êîíñòèòóöèè Óêðàèíû (Çàêëþ÷åíèå Êîí-
ñòèòóöèîííîãî Ñóäà Óêðàèíû îò 30 îêòÿáðÿ 2003 ãîäà ¹ 1-
â/2003).

×àñòüþ ïåðâîé ñòàòüè 158 Êîíñòèòóöèè Óêðàèíû îïðåäå-
ëåíî, ÷òî çàêîíîïðîåêò î âíåñåíèè èçìåíåíèé â Êîíñòèòó-
öèþ Óêðàèíû, êîòîðûé ðàññìàòðèâàëñÿ Âåðõîâíîé Ðàäîé
Óêðàèíû, è çàêîí íå áûë ïðèíÿò, ìîæåò áûòü ïðåäñòàâëåí â
Âåðõîâíóþ Ðàäó Óêðàèíû íå ðàíåå ÷åì ÷åðåç ãîä ñî äíÿ
ïðèíÿòèÿ ðåøåíèÿ ïî ýòîìó çàêîíîïðîåêòó. ×àñòüþ âòîðîé
ñòàòüè 158 Êîíñòèòóöèè Óêðàèíû ïðåäóñìîòðåíî, ÷òî Âåð-
õîâíàÿ Ðàäà Óêðàèíû â òå÷åíèå ñðîêà ñâîèõ ïîëíîìî÷èé íå
ìîæåò äâàæäû èçìåíÿòü îäíè è òå æå ïîëîæåíèÿ Êîíñòèòó-
öèè Óêðàèíû.

Ïîëîæåíèå Çàêîíîïðîåêòà î âíåñåíèè èçìåíåíèé â ñòà-
òüþ 119 Êîíñòèòóöèè Óêðàèíû Âåðõîâíàÿ Ðàäà Óêðàèíû íå
ðàññìàòðèâàëà, à îòíîñèòåëüíî ñòàòåé 118, 133, 140, 141,
142, 143 Êîíñòèòóöèè Óêðàèíû Çàêîíîïðîåêò íå áûë ïðåäìå-
òîì ãîëîñîâàíèÿ äëÿ åãî ïðèíÿòèÿ íå ìåíåå äâóìÿ òðåòÿìè
îò êîíñòèòóöèîííîãî ñîñòàâà Âåðõîâíîé Ðàäû Óêðàèíû.

Ïîëîæåíèÿ ïóíêòà 29 ÷àñòè ïåðâîé ñòàòüè 85 Êîíñòèòóöèè
Óêðàèíû íå èçìåíÿëèñü, ïîñêîëüêó â Çàêîíå Óêðàèíû “Î âíå-
ñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû” îò 8 äåêàáðÿ 2004
ãîäà ¹ 2222-IV îíè âîñïðîèçâåäåíû â äåéñòâóþùåé ðåäàê-
öèè Êîíñòèòóöèè Óêðàèíû.

Ïðåäëîæåííûå â Çàêîíîïðîåêòå èçìåíåíèÿ â ñòàòüè 85,
118, 119, 133, 140, 141, 142, 143 Êîíñòèòóöèè Óêðàèíû íå íà-
ïðàâëåíû íà ëèêâèäàöèþ íåçàâèñèìîñòè ëèáî íà íàðóøåíèå
òåððèòîðèàëüíîé öåëîñòíîñòè Óêðàèíû, à ñëåäîâàòåëüíî,
ñîáëþäåíû òðåáîâàíèÿ ÷àñòè ïåðâîé ñòàòüè 157 Êîíñòèòó-
öèè Óêðàèíû.

Â Çàêîíîïðîåêòå ïîëîæåíèÿìè ïóíêòà 29 ÷àñòè ïåðâîé
ñòàòüè 85 Êîíñòèòóöèè Óêðàèíû óñòàíàâëèâàþòñÿ ïîëíîìî-
÷èÿ Âåðõîâíîé Ðàäû Óêðàèíû â ñôåðå àäìèíèñòðàòèâíî-
òåððèòîðèàëüíîãî óñòðîéñòâà. Óêàçàííûå ïðåäëîæåíèÿ ðàñ-
ñìàòðèâàëèñü Êîíñòèòóöèîííûì Ñóäîì Óêðàèíû è áûëè ïðè-
çíàíû îòâå÷àþùèìè òðåáîâàíèÿì ñòàòüè 157 Êîíñòèòóöèè
Óêðàèíû (Çàêëþ÷åíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 30
îêòÿáðÿ 2003 ãîäà ¹ 1-â/2003).

Â ïðåäëîæåííîé ðåäàêöèè ñòàòüè 118 Êîíñòèòóöèè Óê-
ðàèíû Çàêîíîïðîåêòîì ïðåäóñìàòðèâàåòñÿ: èçúÿòèå èç ñèñ-
òåìû îðãàíîâ èñïîëíèòåëüíîé âëàñòè ðàéîííûõ ãîñóäàðñò-
âåííûõ àäìèíèñòðàöèé; ïîðÿäîê óïðàçäíåíèÿ ðåøåíèé
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Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû 
¹ 5-ðï/2005 îò 22 ñåíòÿáðÿ 2005 ãîäà ïî äåëó 
î êîíñòèòóöèîííîì ïðåäñòàâëåíèè 51 íàðîäíîãî
äåïóòàòà Óêðàèíû î ñîîòâåòñòâèè Êîíñòèòóöèè

Óêðàèíû (êîíñòèòóöèîííîñòè) ïîëîæåíèé ñòàòüè
92, ïóíêòà 6 ðàçäåëà Õ “Ïåðåõîäíûå ïîëîæåíèÿ”

Çåìåëüíîãî êîäåêñà Óêðàèíû
(äåëî î ïîñòîÿííîì ïîëüçîâàíèè 

çåìåëüíûìè ó÷àñòêàìè)
Îïóáëèêîâàíî: Îôèöèàëüíûé âåñòíèê Óêðàèíû. 

- 2005. - ¹ 39.

Âûâîäû:
Ïðèçíàòü íåñîîòâåòñòâóþùèìè Êîíñòèòóöèè Óêðàèíû (íå-

êîíñòèòóöèîííûìè) ïîëîæåíèÿ ïóíêòà 6 ðàçäåëà “Ïåðåõîä-
íûå ïîëîæåíèÿ” Çåìåëüíîãî êîäåêñà Óêðàèíû îòíîñèòåëüíî
îáÿçàòåëüñòâà ïåðåîôîðìèòü ïðàâî ïîñòîÿííîãî ïîëüçîâà-
íèÿ çåìåëüíûì ó÷àñòêîì íà ïðàâî ñîáñòâåííîñòè èëè ïðàâî
àðåíäû áåç ñîîòâåòñòâóþùåãî çàêîíîäàòåëüíîãî, îðãàíèçà-
öèîííîãî è ôèíàíñîâîãî îáåñïå÷åíèÿ; ïîëîæåíèÿ ïóíêòà 6
Ïîñòàíîâëåíèÿ Âåðõîâíîé Ðàäû Óêðàèíû “Î çåìåëüíîé ðå-
ôîðìå” îò 18 äåêàáðÿ 1990 ãîäà N563-XII ñ ïîñëåäóþùèìè
èçìåíåíèÿìè â ÷àñòè îòíîñèòåëüíî ïîòåðè ãðàæäàíàìè,
ïðåäïðèÿòèÿìè, ó÷ðåæäåíèÿìè è îðãàíèçàöèÿìè ïî èñòå÷å-
íèè ñðîêà îôîðìëåíèÿ ïðàâà ñîáñòâåííîñòè èëè ïðàâà
ïîëüçîâàíèÿ çåìëåé ðàíåå ïðåäñòàâëåííîãî èì ïðàâà ïîëü-
çîâàíèÿ çåìåëüíûì ó÷àñòêîì. 

Êðàòêîå èçëîæåíèå:
Êîíñòèòóöèÿ Óêðàèíû ãàðàíòèðóåò ïðàâî ñîáñòâåííîñòè

íà çåìëþ, êîòîðîå ïðèîáðåòàåòñÿ è ðåàëèçóåòñÿ ãðàæäàíà-
ìè, þðèäè÷åñêèìè ëèöàìè è ãîñóäàðñòâîì èñêëþ÷èòåëüíî â
ñîîòâåòñòâèè ñ çàêîíîì (÷àñòü âòîðàÿ ñòàòüè 14).

Ñîãëàñíî Êîíñòèòóöèè Óêðàèíû êàæäûé èìååò ïðàâî, â
÷àñòíîñòè, âëàäåòü, ïîëüçîâàòüñÿ è ðàñïîðÿæàòüñÿ ñâîåé
ñîáñòâåííîñòüþ; ïðàâî ÷àñòíîé ñîáñòâåííîñòè ïðèîáðåòà-
åòñÿ â ïîðÿäêå, îïðåäåëåííîì çàêîíîì; íèêòî íå ìîæåò áûòü

Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ÷èòàåò, ÷òî ïîëîæåíèå
ïðåäëîæåííîé ÷àñòè ïåðâîé ñòàòüè 140 Êîíñòèòóöèè Óêðàè-
íû îòíîñèòåëüíî ãàðàíòèðîâàíèÿ çàêîíîì ìåñòíîãî ñàìî-
óïðàâëåíèÿ íå ñîãëàñóåòñÿ ñî ñòàòüåé 7 Êîíñòèòóöèè Óêðàè-
íû, â êîòîðîé óñòàíîâëåíî, ÷òî â Óêðàèíå ïðèçíàåòñÿ è ãà-
ðàíòèðóåòñÿ ìåñòíîå ñàìîóïðàâëåíèå. Òî åñòü â äåéñòâóþ-
ùåé Êîíñòèòóöèè Óêðàèíû çàêðåïëåíà ãàðàíòèÿ áîëåå âûñî-
êîãî óðîâíÿ, ÷åì ïðåäëîæåíî èçìåíåíèÿìè.

Â ÷àñòè øåñòîé íîâîé ðåäàêöèè ñòàòüè 140 Êîíñòèòóöèè
Óêðàèíû óêàçàíî, ÷òî îñíîâàíèÿ è ïîðÿäîê äåëåãèðîâàíèÿ
îðãàíàì ìåñòíîãî ñàìîóïðàâëåíèÿ ïîëíîìî÷èé îðãàíîâ ãî-
ñóäàðñòâåííîé âëàñòè óñòàíàâëèâàþòñÿ çàêîíîì. Ýòî ïîëî-
æåíèå íå ñîãëàñóåòñÿ ñ ÷àñòüþ òðåòüåé ñòàòüè 143 Êîíñòè-
òóöèè Óêðàèíû, â êîòîðîé ïðåäóñìîòðåíà âîçìîæíîñòü ïðå-
äîñòàâëåíèÿ, à íå äåëåãèðîâàíèå çàêîíîì îðãàíàì ìåñòíî-
ãî ñàìîóïðàâëåíèÿ ïîëíîìî÷èé îðãàíîâ èñïîëíèòåëüíîé
âëàñòè è óêàçàíî, ÷òî ãîñóäàðñòâî ôèíàíñèðóåò îñóùåñòâëå-
íèå ýòèõ ïîëíîìî÷èé.

Ïðåäëîæåííûå â Çàêîíîïðîåêòå èçìåíåíèÿ ñòàòüè 141
Êîíñòèòóöèè Óêðàèíû ñâÿçàíû ñ îïðåäåëåíèåì ãðîìàäû
(ñåëüñêîé, ïîñåëêîâîé, ãîðîäñêîé) àäìèíèñòðàòèâíî-òåð-
ðèòîðèàëüíîé åäèíèöåé è ïðèâåäåíèåì ñðîêà ïîëíîìî÷èé
ãîëîâ ãðîìàä â ñîîòâåòñòâèå ñî ñðîêîì ïîëíîìî÷èé äåïó-
òàòîâ ìåñòíûõ ñîâåòîâ. Êîíñòèòóöèîííûé Ñóä Óêðàèíû ñ÷è-
òàåò óêàçàííûå èçìåíåíèÿ íå ïðåäóñìàòðèâàþùèìè óï-
ðàçäíåíèå ëèáî îãðàíè÷åíèå ïðàâ è ñâîáîä ÷åëîâåêà è ãðà-
æäàíèíà.

Âìåñòå ñ òåì Êîíñòèòóöèîííûé Ñóä Óêðàèíû îòìåòèë, ÷òî
â Çàêîíå öåëåñîîáðàçíî áûëî áû îïðåäåëèòü ìåõàíèçì
ôóíêöèîíèðîâàíèÿ ðàéîííûõ ãîñóäàðñòâåííûõ àäìèíèñòðà-
öèé, îðãàíîâ ìåñòíîãî ñàìîóïðàâëåíèÿ äî ôîðìèðîâàíèÿ
íîâîãî ñîñòàâà ìåñòíûõ ñîâåòîâ è èíûõ îðãàíîâ ìåñòíîãî
ñàìîóïðàâëåíèÿ â ñîîòâåòñòâèè ñ ýòèì Çàêîíîì.
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äàòåëüñòâîì ñëó÷àÿõ ïî ñîñòîÿíèþ íà 1 ÿíâàðÿ 2002 ãîäà äî
åãî ïåðåîôîðìëåíèÿ. Ïîýòîìó îòñóòñòâóþò îñíîâàíèÿ ïðè-
çíàòü íåêîíñòèòóöèîííîé ñòàòüþ 92 Êîäåêñà.

Ïîíÿòèå “ïðèîáðåòàþò ïðàâî”, ïî ñìûñëó ÷àñòè âòîðîé
ñòàòüè 92 è ÷àñòè ïåðâîé ñòàòüè 116 Êîäåêñà, â àñïåêòå òðå-
áîâàíèÿ ïåðåîôîðìëåíèÿ ïðàâà ïîëüçîâàíèÿ çåìåëüíûì
ó÷àñòêîì íå îòâå÷àåò òðåáîâàíèþ ÿñíîñòè è îïðåäåëåííîñòè
ïðàâîâîé íîðìû: óêàçàííûå ïîëîæåíèÿ ïðåäïîëàãàþò ðàñ-
ïðîñòðàíåíèå ýòîãî ïîíÿòèÿ òîëüêî íà ñëó÷àè ïåðâè÷íîãî
ïîëó÷åíèÿ çåìåëüíîãî ó÷àñòêà èç çåìåëü ãîñóäàðñòâåííîé è
êîììóíàëüíîé ñîáñòâåííîñòè ïðåäïðèÿòèÿìè, ó÷ðåæäåíèÿ-
ìè è îðãàíèçàöèÿìè, îòíîñÿùèìñÿ ê ãîñóäàðñòâåííîé èëè
êîììóíàëüíîé ñîáñòâåííîñòè, à òàêæå ãðàæäàíàìè è þðèäè-
÷åñêèìè ëèöàìè, ïðèîáðåòàþùèìè ïðàâî ñîáñòâåííîñòè è
ïîëüçîâàíèÿ çåìåëüíûìè ó÷àñòêàìè.

Âçàìåí â ïóíêòå 6 Ïåðåõîäíûõ ïîëîæåíèé Êîäåêñà ðå÷ü
èäåò î ïåðåîôîðìëåíèè ïðàâà ñîáñòâåííîñòè èëè àðåíäû
ãðàæäàíàìè è þðèäè÷åñêèìè ëèöàìè, èìåþùèìè â ïîñòîÿí-
íîì ïîëüçîâàíèè çåìåëüíûå ó÷àñòêè, íî ñîãëàñíî ýòîìó Êî-
äåêñó íå ìîãóò èìåòü èõ íà òàêîì ïðàâå. Ïåðåîôîðìëåíèå
òàêæå èìååò äâà çíà÷åíèÿ: ïîâòîðèòü îôîðìëåíèÿ è îôîð-
ìèòü çàíîâî, ïî íîâûì ïðàâèëàì.

Ñðàâíèòåëüíûé àíàëèç ñîäåðæàíèÿ ïîëîæåíèé ïóíêòà 6
Ïîñòàíîâëåíèÿ Âåðõîâíîé Ðàäû Óêðàèíû “Î çåìåëüíîé ðå-
ôîðìå” îò 18 äåêàáðÿ 1990 ãîäà (äàëåå - Ïîñòàíîâëåíèå) è
ïóíêòà 6 Ïåðåõîäíûõ ïîëîæåíèé Êîäåêñà ñâèäåòåëüñòâóåò î
òîì, ÷òî â ïåðâîì àêòå ðå÷ü èäåò îá îôîðìëåíèè ïðàâà íà
çåìåëüíûé ó÷àñòîê ãðàæäàíàìè, ïðåäïðèÿòèÿìè, ó÷ðåæäå-
íèÿìè è îðãàíèçàöèÿìè, èìåþùèìè â ïîëüçîâàíèè çåìåëü-
íûå ó÷àñòêè, ïðåäîñòàâëåííûå èì äî ââåäåíèÿ â äåéñòâèå
Çåìåëüíîãî êîäåêñà Óêðàèíñêîé ÑÑÐ (äåêàáðü 1990 ã.), à âî
âòîðîì - î ïåðåîôîðìëåíèè ïðàâà ïîñòîÿííîãî ïîëüçîâàíèÿ
çåìåëüíûìè ó÷àñòêàìè. Íè â Êîäåêñå, íè â èíûõ íîðìàòèâ-
íî-ïðàâîâûõ àêòàõ íå ðàñêðûâàåòñÿ þðèäè÷åñêîå ñîäåðæà-
íèå òåðìèíîâ “îôîðìëåíèå” è “ïåðåîôîðìëåíèå”, íå îïðå-
äåëÿåòñÿ èõ ñîîòíîøåíèå. Íåîïðåäåëåííîñòü ñóòè ýòèõ òåð-
ìèíîâ îòðèöàòåëüíî âëèÿåò íà ïðàêòèêó îñóùåñòâëåíèÿ
ñóáúåêòèâíûõ ïðàâ íà çåìåëüíûå ó÷àñòêè ãðàæäàíàìè è
þðèäè÷åñêèìè ëèöàìè.

ïðîòèâîïðàâíî ëèøåí ïðàâà ñîáñòâåííîñòè, ïðàâî ÷àñòíîé
ñîáñòâåííîñòè íåðóøèìî (÷àñòè ïåðâàÿ, âòîðàÿ è ÷åòâåðòàÿ
ñòàòüè 41).

Êàæäûé ãðàæäàíèí èìååò ïðàâî ïîëüçîâàòüñÿ ïðèðîäíû-
ìè îáúåêòàìè ïðàâà ñîáñòâåííîñòè íàðîäà â ñîîòâåòñòâèè ñ
çàêîíîì (÷àñòü âòîðàÿ ñòàòüè 13 Êîíñòèòóöèè Óêðàèíû). Ê òà-
êèì îáúåêòàì îòíîñÿòñÿ, â ÷àñòíîñòè, çåìåëüíûå ó÷àñòêè.

Ñîãëàñíî ÷àñòè òðåòüåé ñòàòüè 41 Êîíñòèòóöèè Óêðàèíû
ãðàæäàíå äëÿ óäîâëåòâîðåíèÿ ñâîèõ ïîòðåáíîñòåé ìîãóò
ïîëüçîâàòüñÿ îáúåêòàìè ïðàâà ãîñóäàðñòâåííîé è êîììó-
íàëüíîé ñîáñòâåííîñòè â ñîîòâåòñòâèè ñ çàêîíîì. Ýòà êîí-
ñòèòóöèîííàÿ ãàðàíòèÿ íå ìîæåò áûòü èñòîëêîâàíà â êà÷åñò-
âå îòðèöàþùåé ãîñóäàðñòâåííóþ çàùèòó èíûõ ïðèçíàííûõ
èìóùåñòâåííûõ ïðàâ ãðàæäàí (êðîìå ïðàâà ñîáñòâåííîñòè)
èëè óùåìëÿþùåé âîçìîæíîñòü òàêîé çàùèòû ïðàâ çåìëå-
ïîëüçîâàòåëåé, ïðèîáðåòåííûõ â ñâîå âðåìÿ â ñîîòâåòñòâèè
ñ äåéñòâóþùèì â òî âðåìÿ çàêîíîäàòåëüñòâîì.

Êîíñòèòóöèÿ Óêðàèíû (ñòàòüÿ 13) íå èñêëþ÷àåò âîçìîæíî-
ñòè äëÿ ãðàæäàí ïîëüçîâàòüñÿ çåìëåé íà îïðåäåëåííûõ â çà-
êîíå ðàçëè÷íûõ ïðàâîâûõ îñíîâàíèÿõ, ãàðàíòèðóÿ ïðè ýòîì
ãðàæäàíàì ïðàâî ñîáñòâåííîñòè íà çåìëþ.

Äåéñòâóþùèé Çåìåëüíûé êîäåêñ (äàëåå - Êîäåêñ), ïðèíÿ-
òûé 25 îêòÿáðÿ 2001 ãîäà, îïðåäåëèë ïðàâî ïîñòîÿííîãî
ïîëüçîâàíèÿ çåìåëüíûì ó÷àñòêîì êàê ïðàâî âëàäåíèÿ è
ïîëüçîâàíèÿ çåìåëüíûì ó÷àñòêîì, íàõîäÿùèìñÿ â ãîñóäàð-
ñòâåííîé èëè êîììóíàëüíîé ñîáñòâåííîñòè, áåç óñòàíîâëå-
íèÿ ñðîêà (÷àñòü ïåðâàÿ ñòàòüè 92).

Çàêîíîì Óêðàèíû “Î ãîñóäàðñòâåííîé ðåãèñòðàöèè âåù-
íûõ ïðàâ íà íåäâèæèìîå èìóùåñòâî è èõ îãðàíè÷åíèé” îò 1
èþëÿ 2004 ãîäà ïðåäóñìîòðåíà, â ÷àñòíîñòè, îáÿçàòåëüíîñòü
ãîñóäàðñòâåííîé ðåãèñòðàöèè ïðàâà ïîñòîÿííîãî ïîëüçîâà-
íèÿ çåìåëüíûì ó÷àñòêîì, ïðàâà ïîëüçîâàíèÿ çåìåëüíûì ó÷à-
ñòêîì äëÿ ñåëüñêîõîçÿéñòâåííûõ íóæä è ò. ï.

Èñïîëüçîâàíèå òåðìèíà “ïðèîáðåòàþò”, îçíà÷àþùåãî
“ñòàíîâèòüñÿ ñîáñòâåííèêîì ÷åãî-íèáóäü, ïðèîáðåòàòü ÷òî-
íèáóäü”, ïîñëå âñòóïëåíèÿ â ñèëó ñòàòüè 92 Êîäåêñà ñâèäå-
òåëüñòâóåò, ÷òî ýòà íîðìà íå óùåìëÿåò è íå îòìåíÿåò äåéñò-
âóþùåå ïðàâî ïîñòîÿííîãî ïîëüçîâàíèÿ çåìåëüíûìè ó÷àñò-
êàìè, ïðèîáðåòåííîå ãðàæäàíàìè â óñòàíîâëåííûõ çàêîíî-
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íû óùåìëÿòü íîðìû ìàòåðèàëüíîãî ïðàâà îòíîñèòåëüíî ïðà-
âà ñîáñòâåííîñòè íà çåìëþ è åãî ïðèîáðåòåíèå ãðàæäàíàìè.

Ñóáúåêòèâíîå ïðàâî ïîñòîÿííîãî ïîëüçîâàíèÿ çåìåëüíûì
ó÷àñòêîì ñóùåñòâåííî îòëè÷àåòñÿ îò ñóáúåêòèâíîãî ïðàâà ñîá-
ñòâåííîñòè íà çåìëþ è ñóáúåêòèâíîãî ïðàâà àðåíäû. Õîòÿ ñîá-
ñòâåííèêè çåìëè è àðåíäàòîðû îäíîâðåìåííî ñ ïîëíîìî÷èÿ-
ìè âëàäåíèÿ è ïîëüçîâàíèÿ íàäåëÿþòñÿ è ïîëíîìî÷èÿìè ðàñ-
ïîðÿæåíèÿ çåìåëüíûìè ó÷àñòêàìè (àðåíäàòîðû - â ÷àñòè ïåðå-
äà÷è çåìåëü â ñóáàðåíäó ñ ñîãëàñèÿ ñîáñòâåííèêà), à ïîñòîÿí-
íûå ïîëüçîâàòåëè òàêîé âîçìîæíîñòè ëèøåíû, â èõ ïðàâå íà
çåìëþ åñòü ðÿä îñîáåííîñòåé è ïðåèìóùåñòâ: ïðàâî ïîñòîÿí-
íîãî çåìëåïîëüçîâàíèÿ ÿâëÿåòñÿ áåññðî÷íûì, â îòëè÷èå îò
ïðàâà àðåíäû, è ìîæåò áûòü ïðåêðàùåíî òîëüêî íà îñíîâàíè-
ÿõ, ïðåäóñìîòðåííûõ çàêîíîäàòåëüñòâîì; ïðàâà è îáÿçàííîñòè
ïîñòîÿííûõ çåìëåïîëüçîâàòåëåé îïðåäåëåíû äåéñòâóþùèì
çåìåëüíûì çàêîíîäàòåëüñòâîì è íå ïîäëåæàò äîãîâîðíîìó ðå-
ãóëèðîâàíèþ (íå ìîãóò áûòü ñóæåíû); ïîñòîÿííûå çåìëåïîëü-
çîâàòåëè, êàê è çåìëåâëàäåëüöû, ïëàòÿò çåìåëüíûé íàëîã, ðàç-
ìåð êîòîðîãî îïðåäåëÿåòñÿ â ñîîòâåòñòâèè ñ äåéñòâóþùèì çà-
êîíîäàòåëüñòâîì, â îòëè÷èå îò äîãîâîðíîãî õàðàêòåðà àðåíä-
íîé ïëàòû; çåìåëüíûå ó÷àñòêè â ïîñòîÿííîå ïîëüçîâàíèå ïå-
ðåäàþòñÿ â ïîðÿäêå îòâîäà áåçâîçìåçäíî ñ ïîñëåäóþùèì óäî-
ñòîâåðåíèåì ýòîãî ïðàâà ïóòåì âûäà÷è ãîñóäàðñòâåííîãî àêòà
íà ïðàâî ïîñòîÿííîãî ïîëüçîâàíèÿ çåìåëüíûì ó÷àñòêîì; îïëà-
òå ïîäëåæèò òîëüêî èçãîòîâëåíèå òåõíè÷åñêîé äîêóìåíòàöèè
íà çåìåëüíûé ó÷àñòîê, êîòîðîå îñóùåñòâëÿåòñÿ íà äîãîâîðíûõ
íà÷àëàõ ñ óïîëíîìî÷åííîé çåìëåóñòðîèòåëüíîé îðãàíèçàöèåé.

Ïóíêòîì 6 Ïîñòàíîâëåíèÿ óñòàíîâëåíî, ÷òî ãðàæäàíàìè,
èìåþùèìè â ïîëüçîâàíèè çåìåëüíûå ó÷àñòêè, ïðåäîñòàâ-
ëåííûå èì äî ââåäåíèÿ â äåéñòâèå Çåìåëüíîãî êîäåêñà Óê-
ðàèíû, ïî èñòå÷åíèè ñðîêà îôîðìëåíèÿ ïðàâà ñîáñòâåííî-
ñòè èëè ïðàâà ïîëüçîâàíèÿ çåìëåé, ðàíåå ïðåäîñòàâëåííîå
èì ïðàâî ïîëüçîâàíèÿ çåìåëüíûì ó÷àñòêîì óòðà÷èâàåòñÿ.

Îäíàêî ñîãëàñíî ñòàòüÿì 13, 14, ïóíêòà 7 ÷àñòè ïåðâîé
ñòàòüè 92 Êîíñòèòóöèè Óêðàèíû ïðàâîâîé ðåæèì ñîáñòâåííî-
ñòè è ïîëüçîâàíèÿ çåìëåé îïðåäåëÿåòñÿ çàêîíàìè Óêðàèíû.

Ïîñòàíîâëåíèå Âåðõîâíîé Ðàäû Óêðàèíû ÿâëÿåòñÿ ïîäçà-
êîííûì àêòîì, ïîýòîìó â íåì íå ìîãóò çàêðåïëÿòüñÿ ïîëîæåíèÿ,
óñòàíàâëèâàþùèå ïðàâîâîé ðåæèì ñîáñòâåííîñòè íà çåìëþ.

Ãðàæäàíå ïðèîáðåëè ïðàâî ÷àñòíîé ñîáñòâåííîñòè îòíî-
ñèòåëüíî óêàçàííûõ çåìåëüíûõ ó÷àñòêîâ íà îñíîâàíèè ïðè-
âåäåííûõ ïîëîæåíèé Çåìåëüíîãî êîäåêñà Óêðàèíû â ðåäàê-
öèè îò 13 ìàðòà 1992 ãîäà, Äåêðåòà Êàáèíåòà Ìèíèñòðîâ Óê-
ðàèíû “Î ïðèâàòèçàöèè çåìåëüíûõ ó÷àñòêîâ” îò 26 äåêàáðÿ
1992 ãîäà ¹15-82, óêàçîâ Ïðåçèäåíòà Óêðàèíû ïî ðåøåíè-
ÿì ñîîòâåòñòâóþùèõ ìåñòíûõ ñîâåòîâ è ðàéîííûõ ãîñóäàð-
ñòâåííûõ àäìèíèñòðàöèé.

Ïîðÿäîê áåçîïëàòíîé ïåðåäà÷è â ÷àñòíóþ ñîáñòâåííîñòü
çåìåëüíûõ ó÷àñòêîâ ãîñóäàðñòâåííîé è êîììóíàëüíîé ñîáñò-
âåííîñòè íå äîëæåí óñòàíàâëèâàòü îãðàíè÷åíèå îòíîñèòåëü-
íî âîçíèêíîâåíèÿ ýòîãî ïðàâà ó ãðàæäàí.

Ïî èíèöèàòèâå ãîñóäàðñòâà áûë ïðèíÿò íîâûé Çåìåëüíûé
êîäåêñ, âìåíÿþùèé â îáÿçàííîñòü ãðàæäàí ïåðåîôîðìèòü
ïðèîáðåòåííûå èìè ðàíåå ïðàâà íà äðóãèå ïðàâà. Ýòî ïåðå-
îôîðìëåíèå ÿâëÿåòñÿ ñëèøêîì îòÿãîùàþùèì, ðàñòÿíóòûì
âî âðåìåíè, îñëîæíåííûì è äîðîãèì. Îäíàêî ïóíêò 11 Ïåðå-
õîäíûõ ïîëîæåíèé Êîäåêñà è Çàêîíîì Óêðàèíû “Î ðàçìåæå-
âàíèè çåìåëü ãîñóäàðñòâåííîé è êîììóíàëüíîé ñîáñòâåííî-
ñòè” îò 5 ôåâðàëÿ 2004 ãîäà óñòàíàâëèâàåò  ïðàâèëî, ñîãëàñ-
íî êîòîðîìó ðàñõîäû, ñâÿçàííûå ñ ðàçìåæåâàíèåì çåìåëü
ãîñóäàðñòâåííîé è êîììóíàëüíîé ñîáñòâåííîñòè, îñóùåñòâ-
ëÿþòñÿ çà ñ÷åò ñðåäñòâ ñîîòâåòñòâóþùèõ áþäæåòîâ (ñòàòüÿ
15 Çàêîíà), íà îñíîâàíèÿõ îáåñïå÷åíèÿ ðàâåíñòâà ïðàâà
ñîáñòâåííîñòè íà çåìëþ òåððèòîðèàëüíûõ ãðîìàä è ãîñó-
äàðñòâà, áåñïëàòíîñòè è ò.ï. (ñòàòüÿ 4 Çàêîíà).

Óñòàíîâëåíèå îáÿçàííîñòè ãðàæäàí ïåðåîôîðìèòü çå-
ìåëüíûå ó÷àñòêè, íàõîäÿùèåñÿ â ïîñòîÿííîì ïîëüçîâàíèè, íà
ïðàâî ñîáñòâåííîñòè èëè ïðàâî àðåíäû äî 1 ÿíâàðÿ 2008 ãî-
äà òðåáóåò óðåãóëèðîâàíèå ÷åòêèì ìåõàíèçìîì ïîðÿäêà ðåà-
ëèçàöèè ýòîãî ïðàâà ñîãëàñíî òðåáîâàíèÿì ÷àñòè âòîðîé ñòà-
òüè 14, ÷àñòè âòîðîé ñòàòüè 41 Êîíñòèòóöèè Óêðàèíû. Â ñâÿçè
ñ îòñóòñòâèåì îïðåäåëåííîãî â çàêîíîäàòåëüñòâå ñîîòâåòñò-
âóþùåãî ìåõàíèçìà ïåðåîôîðìëåíèÿ ãðàæäàíå íå ìîãóò âû-
ïîëíèòü òðåáîâàíèÿ ïóíêòà 6 Ïåðåõîäíûõ ïîëîæåíèé Êîäåêñà
â óñòàíîâëåííûé ñðîê, î ÷åì ñâèäåòåëüñòâóåò íåîäíîêðàòíîå
ïðîäîëæåíèå Âåðõîâíîé Ðàäîé Óêðàèíû ýòîãî ñðîêà.

Ïðåäïèñàíèÿ ïóíêòà 6 Ïåðåõîäíûõ ïîëîæåíèé Êîäåêñà ÿâ-
ëÿþòñÿ íîðìàìè ïðîöåññóàëüíîãî ïðàâà è ïîýòîìó íå äîëæ-
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ôåðåíäóìà îïðåäåëÿòü êîíñòèòóöèîííûé ñòðîé â Óêðàèíå,
÷òî çàêðåïëÿåòñÿ Êîíñòèòóöèåé Óêðàèíû, à òàêæå èçìåíÿòü
êîíñòèòóöèîííûé ñòðîé âíåñåíèåì èçìåíåíèé â Îñíîâíûé
Çàêîí Óêðàèíû â ïîðÿäêå, óñòàíîâëåííîì åãî ðàçäåëîì ÕIII.

Ïðèíàäëåæàùåå èñêëþ÷èòåëüíî íàðîäó ïðàâî îïðåäåëÿòü
è èçìåíÿòü êîíñòèòóöèîííûé ñòðîé â Óêðàèíå íå ìîæåò áûòü
ïðèñâîåíî ëþáûì ñïîñîáîì ãîñóäàðñòâîì, åãî îðãàíàìè èëè
äîëæíîñòíûìè ëèöàìè.

Ïîëîæåíèå ÷àñòè ÷åòâåðòîé ñòàòüè 5 Êîíñòèòóöèè Óêðàè-
íû “íèêòî íå ìîæåò óçóðïèðîâàòü ãîñóäàðñòâåííóþ âëàñòü”
ñëåäóåò ïîíèìàòü êàê çàïðåò çàõâàòà ãîñóäàðñòâåííîé âëà-
ñòè ïóòåì íàñèëèÿ èëè èíûì íåêîíñòèòóöèîííûì èëè íåçà-
êîííûì ñïîñîáîì îðãàíàìè ãîñóäàðñòâåííîé âëàñòè è îðãà-
íàìè ìåñòíîãî ñàìîóïðàâëåíèÿ, èõ äîëæíîñòíûìè ëèöàìè,
ãðàæäàíàìè èëè èõ îáúåäèíåíèÿìè.

Ïðåêðàòèòü êîíñòèòóöèîííîå ïðîèçâîäñòâî ïî äåëó ïî
êîíñòèòóöèîííîìó ïðåäñòàâëåíèþ íàðîäíûõ äåïóòàòîâ Óê-
ðàèíû îá îôèöèàëüíîì òîëêîâàíèè ïîëîæåíèé ÷àñòè ïåðâîé
ñòàòüè 103 Êîíñòèòóöèè Óêðàèíû â êîíòåêñòå ïîëîæåíèé åå
ñòàòåé 5, 156 íà îñíîâàíèè ñòàòüè 45, ÷àñòè ïåðâîé ñòàòüè
93 Çàêîíà Óêðàèíû “Î Êîíñòèòóöèîííîì Ñóäå Óêðàèíû”.

Êðàòêîå èçëîæåíèå:
Êîíñòèòóöèÿ Óêðàèíû, ïðèíÿòàÿ Âåðõîâíîé Ðàäîé Óêðàè-

íû 28 èþíÿ 1996 ãîäà îò èìåíè Óêðàèíñêîãî íàðîäà, ÿâëÿåò-
ñÿ âûðàæåíèåì åãî ñóâåðåííîé âîëè (ïðåàìáóëà Êîíñòèòó-
öèè Óêðàèíû). 

Ñîãëàñíî ñòàòüå 5 Îñíîâíîãî Çàêîíà Óêðàèíû íîñèòåëåì ñó-
âåðåíèòåòà è åäèíñòâåííûì èñòî÷íèêîì âëàñòè â Óêðàèíå ÿâ-
ëÿåòñÿ íàðîä, êîòîðûé îñóùåñòâëÿåò âëàñòü íåïîñðåäñòâåííî è
÷åðåç îðãàíû ãîñóäàðñòâåííîé âëàñòè è îðãàíû ìåñòíîãî ñàìî-
óïðàâëåíèÿ (÷àñòü âòîðàÿ); èñêëþ÷èòåëüíî íàðîäó ïðèíàäëåæèò
ïðàâî îïðåäåëÿòü è èçìåíÿòü êîíñòèòóöèîííûé ñòðîé â Óêðàè-
íå, êîòîðîå íå ìîæåò áûòü óçóðïèðîâàíî ãîñóäàðñòâîì, åãî îð-
ãàíàìè èëè äîëæíîñòíûìè ëèöàìè (÷àñòü òðåòüÿ).

Ïîëîæåíèå “íîñèòåëåì ñóâåðåíèòåòà... ÿâëÿåòñÿ íàðîä”
çàêðåïëÿåò ïðèíöèï íàðîäíîãî ñóâåðåíèòåòà, ñîãëàñíî êîòî-
ðîìó âëàñòü Óêðàèíñêîãî íàðîäà ÿâëÿåòñÿ ïåðâè÷íîé, åäèí-
ñòâåííîé è íåîò÷óæäàåìîé, òî åñòü îðãàíû ãîñóäàðñòâåííîé

Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 
5 îêòÿáðÿ 2005 ãîäà ¹ 6-ðï/2005 ïî äåëó îá

îôèöèàëüíîì òîëêîâàíèè ïîëîæåíèé ÷àñòè ïåðâîé
ñòàòüè 103 Êîíñòèòóöèè Óêðàèíû â êîíòåêñòå

ïîëîæåíèé åå ñòàòåé 5, 156 ïî êîíñòèòóöèîííîìó
ïðåäñòàâëåíèþ 60 íàðîäíûõ äåïóòàòîâ Óêðàèíû è
êîíñòèòóöèîííîìó îáðàùåíèþ ãðàæäàí Ãàëàé÷óêà

Âàäèìà Ñåðãååâè÷à, Ïîäãîðíîé Âèêòîðèè
Âàëåíòèíîâíû, Êèñëîé Òàòüÿíû Âëàäèìèðîâíû îá

îôèöèàëüíîì òîëêîâàíèè ïîëîæåíèé ÷àñòåé
âòîðîé, òðåòüåé, ÷åòâåðòîé  ñòàòüè 5 

Êîíñòèòóöèè Óêðàèíû
(äåëî îá îñóùåñòâëåíèè âëàñòè íàðîäîì)

Îïóáëèêîâàíî: Îôèöèàëüíûé âåñòíèê Óêðàèíû. 
- 2005. - ¹ 41.

Âûâîäû:
Ïîëîæåíèå ÷àñòè âòîðîé ñòàòüè 5 Êîíñòèòóöèè Óêðàèíû

“íîñèòåëåì ñóâåðåíèòåòà è åäèíñòâåííûì èñòî÷íèêîì âëà-
ñòè â Óêðàèíå ÿâëÿåòñÿ íàðîä” ñëåäóåò ïîíèìàòü òàêèì îá-
ðàçîì, ÷òî â Óêðàèíå âñÿ âëàñòü ïðèíàäëåæèò íàðîäó. Âëàñòü
íàðîäà ÿâëÿåòñÿ ïåðâè÷íîé, åäèíñòâåííîé è íåîò÷óæäàåìîé
è îñóùåñòâëÿåòñÿ íàðîäîì ïóòåì ñâîáîäíîãî âîëåèçúÿâëå-
íèÿ ÷åðåç âûáîðû, ðåôåðåíäóì, èíûå ôîðìû íåïîñðåäñò-
âåííîé äåìîêðàòèè â ïîðÿäêå, îïðåäåëåííîì Êîíñòèòóöèåé
è çàêîíàìè Óêðàèíû, ÷åðåç îðãàíû ãîñóäàðñòâåííîé âëàñòè
è îðãàíû ìåñòíîãî ñàìîóïðàâëåíèÿ, ñôîðìèðîâàííûå â ñî-
îòâåòñòâèè ñ Êîíñòèòóöèåé è çàêîíàìè Óêðàèíû. 

Ðåçóëüòàòû íàðîäíîãî âîëåèçúÿâëåíèÿ â îïðåäåëåííûõ
Êîíñòèòóöèåé è çàêîíàìè Óêðàèíû ôîðìàõ íåïîñðåäñòâåí-
íîé äåìîêðàòèè ÿâëÿþòñÿ îáÿçàòåëüíûìè.

Ïîëîæåíèå ÷àñòè òðåòüåé ñòàòüè 5 Êîíñòèòóöèè Óêðàèíû
“ïðàâî îïðåäåëÿòü è èçìåíÿòü êîíñòèòóöèîííûé ñòðîé â Óê-
ðàèíå ïðèíàäëåæèò èñêëþ÷èòåëüíî íàðîäó è íå ìîæåò áûòü
óçóðïèðîâàíî ãîñóäàðñòâîì, åãî îðãàíàìè èëè äîëæíîñòíû-
ìè ëèöàìè” ñëåäóåò ïîíèìàòü òàêèì îáðàçîì, ÷òî òîëüêî íà-
ðîä èìååò ïðàâî íåïîñðåäñòâåííî ïóòåì âñåóêðàèíñêîãî ðå-
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Âëàñòü íàðîäà îñóùåñòâëÿåòñÿ â ïðåäåëàõ òåððèòîðèè
ãîñóäàðñòâà ñïîñîáîì è â ôîðìàõ, óñòàíîâëåííûõ Êîíñòèòó-
öèåé è çàêîíàìè Óêðàèíû. Ïî ìíåíèþ Êîíñòèòóöèîííîãî Ñó-
äà Óêðàèíû, ðåàëèçàöèÿ ãðàæäàíàìè Óêðàèíû êîíñòèòóöèîí-
íûõ ïðàâ è ñâîáîä, ïðåæäå âñåãî ïðàâà ãîëîñà íà âûáîðàõ è
ðåôåðåíäóìå, ÿâëÿåòñÿ ñîñòàâíîé ÷àñòüþ ïðîöåññà îñóùå-
ñòâëåíèÿ âëàñòè íàðîäîì íåïîñðåäñòâåííî. Ïðè ýòîì êàæ-
äûé ãðàæäàíèí îáÿçàí íåóêîñíèòåëüíî ñîáëþäàòü òðåáîâà-
íèÿ Êîíñòèòóöèè è çàêîíîâ Óêðàèíû, íå ïîñÿãàòü íà ïðàâà è
ñâîáîäû, ÷åñòü è äîñòîèíñòâî äðóãèõ ëþäåé (÷àñòü ïåðâàÿ
ñòàòüè 68 Êîíñòèòóöèè Óêðàèíû, àáçàö ÷åòâåðòûé ïóíêòà 2
ìîòèâèðîâî÷íîé ÷àñòè Ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà Óê-
ðàèíû îò 19 àïðåëÿ 2001 ãîäà ¹ 4-ðï/2001 (äåëî î çàáëàãî-
âðåìåííîì èçâåùåíèè î ìèðíûõ ñîáðàíèÿõ).

Îñíîâíûì Çàêîíîì Óêðàèíû ãàðàíòèðîâàíî îñóùåñòâëå-
íèå íàðîäîì âëàñòè òàêæå ÷åðåç ñôîðìèðîâàííûå â óñòà-
íîâëåííîì Êîíñòèòóöèåé è çàêîíàìè Óêðàèíû ïîðÿäêå îðãà-
íû çàêîíîäàòåëüíîé, èñïîëíèòåëüíîé, ñóäåáíîé âëàñòè è îð-
ãàíû ìåñòíîãî ñàìîóïðàâëåíèÿ (÷àñòü âòîðàÿ ñòàòüè 5).

Ñîãëàñíî Êîíñòèòóöèè Óêðàèíû ãîñóäàðñòâî, åãî îðãàíû,
äîëæíîñòíûå ëèöà íå èìåþò ïðàâà îïðåäåëÿòü êîíñòèòóöèîí-
íûé ñòðîé â Óêðàèíå, ïðèíàäëåæàùèé èñêëþ÷èòåëüíî íàðî-
äó. Îäíàêî Êîíñòèòóöèÿ Óêðàèíû, çàêðåïëÿÿ êîíñòèòóöèîí-
íûé ñòðîé, íå ñîäåðæèò îïðåäåëåíèÿ ýòîãî ïîíÿòèÿ. Â Ðåøå-
íèè Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 11 èþëÿ 1997 ãîäà ¹
3-çï ðå÷ü èäåò òîëüêî îá îñíîâàõ êîíñòèòóöèîííîãî ñòðîÿ â
Óêðàèíå, çàêðåïëåííûõ â ðàçäåëàõ I, III, ÕIII Êîíñòèòóöèè Óê-
ðàèíû (àáçàö ïåðâûé ïóíêòà 4 ìîòèâèðîâî÷íîé ÷àñòè). 

Ðàçäåë ÕIII Êîíñòèòóöèè Óêðàèíû óñòàíàâëèâàåò òîëüêî ïî-
ðÿäîê âíåñåíèÿ â íåå èçìåíåíèé. Â ÷àñòíîñòè, äëÿ âíåñåíèÿ
èçìåíåíèé â ðàçäåëû I, III, ÕIII Îñíîâíîãî Çàêîíà Óêðàèíû îï-
ðåäåëåíà îñîáàÿ ïðîöåäóðà, ñîãëàñíî êîòîðîé çàêîíîïðîåêò
î âíåñåíèè èçìåíåíèé â ýòè ðàçäåëû ïðåäñòàâëÿåòñÿ â Âåð-
õîâíóþ Ðàäó Óêðàèíû Ïðåçèäåíòîì Óêðàèíû èëè íå ìåíåå
÷åì äâóìÿ òðåòÿìè îò êîíñòèòóöèîííîãî ñîñòàâà Âåðõîâíîé
Ðàäû Óêðàèíû è, ïðè óñëîâèè åãî ïðèíÿòèÿ íå ìåíåå ÷åì äâó-
ìÿ òðåòÿìè îò êîíñòèòóöèîííîãî ñîñòàâà Âåðõîâíîé Ðàäû Óê-
ðàèíû, óòâåðæäàåòñÿ âñåóêðàèíñêèì ðåôåðåíäóìîì, íàçíà-
÷àåìûì Ïðåçèäåíòîì Óêðàèíû (÷àñòü ïåðâàÿ ñòàòüè 156). 

âëàñòè è îðãàíû ìåñòíîãî ñàìîóïðàâëåíèÿ îñóùåñòâëÿþò
âëàñòü â Óêðàèíå, èñõîäÿùóþ îò íàðîäà. Â Ðåøåíèè Êîíñòè-
òóöèîííîãî Ñóäà Óêðàèíû îò 11 èþëÿ 1997 ãîäà ¹ 3-çï (äå-
ëî î êîíñòèòóöèîííîñòè òîëêîâàíèÿ Âåðõîâíîé Ðàäîé Óêðàè-
íû ñòàòüè 98 Êîíñòèòóöèè Óêðàèíû) óêàçàíî, ÷òî ïðèíÿòèå
Êîíñòèòóöèè Óêðàèíû Âåðõîâíîé Ðàäîé Óêðàèíû áûëî íåïî-
ñðåäñòâåííûì àêòîì ðåàëèçàöèè ñóâåðåíèòåòà íàðîäà (àá-
çàö ïåðâûé ïóíêòà 4 ìîòèâèðîâî÷íîé ÷àñòè).

Ïî ìíåíèþ Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû, ïîëîæåíèå
÷àñòè òðåòüåé ñòàòüè 5 Êîíñòèòóöèè Óêðàèíû ñëåäóåò ïîíè-
ìàòü òàêèì îáðàçîì, ÷òî íàðîä êàê íîñèòåëü ñóâåðåíèòåòà è
åäèíñòâåííûé èñòî÷íèê âëàñòè ìîæåò ðåàëèçîâàòü ñâîå ïðà-
âî îïðåäåëÿòü êîíñòèòóöèîííûé ñòðîé â Óêðàèíå ïóòåì ïðè-
íÿòèÿ Êîíñòèòóöèè Óêðàèíû íà âñåóêðàèíñêîì ðåôåðåíäóìå.

“Âîëÿ íàðîäà, - óêàçûâàåòñÿ âî Âñåîáùåé äåêëàðàöèè
ïðàâ ÷åëîâåêà, - äîëæíà áûòü îñíîâîé âëàñòè ïðàâèòåëüñò-
âà; ýòà âîëÿ äîëæíà íàõîäèòü ñåáå âûðàæåíèå â ïåðèîäè÷å-
ñêèõ è íåôàëüñèôèöèðîâàííûõ âûáîðàõ, êîòîðûå äîëæíû
ïðîâîäèòüñÿ ïðè âñåîáùåì è ðàâíîì èçáèðàòåëüíîì ïðàâå
ïóòåì òàéíîãî ãîëîñîâàíèÿ èëè æå ïîñðåäñòâîì äðóãèõ ðàâ-
íîçíà÷íûõ ôîðì, îáåñïå÷èâàþùèõ ñâîáîäó ãîëîñîâàíèÿ”
(÷àñòü òðåòüÿ ñòàòüè 21). 

Ïî Îñíîâíîìó Çàêîíó Óêðàèíû íàðîäíîå âîëåèçúÿâëåíèå
îñóùåñòâëÿåòñÿ ÷åðåç âûáîðû, ðåôåðåíäóì è èíûå ôîðìû
íåïîñðåäñòâåííîé äåìîêðàòèè (ñòàòüÿ 69) (â ÷àñòíîñòè, âû-
áîðû íàðîäíûõ äåïóòàòîâ Óêðàèíû, Ïðåçèäåíòà Óêðàèíû,
äåïóòàòîâ ïðåäñòàâèòåëüñêèõ îðãàíîâ ìåñòíîãî ñàìîóïðàâ-
ëåíèÿ, ñåëüñêèõ, ïîñåëêîâûõ, ãîðîäñêèõ ãëàâ, âñåóêðàèíñêèé
è ìåñòíûå ðåôåðåíäóìû) â ïîðÿäêå, óñòàíîâëåííîì Êîíñòè-
òóöèåé è çàêîíàìè Óêðàèíû. 

Îñóùåñòâëåíèå íàðîäíîãî âîëåèçúÿâëåíèÿ â óêàçàííûõ
ôîðìàõ íåïîñðåäñòâåííîé äåìîêðàòèè ÿâëÿåòñÿ ðåàëèçàöèåé
íàðîäîì ñâîåé âëàñòè ïóòåì óòâåðæäåíèÿ ñîîòâåòñòâóþùèõ
ðåøåíèé (çàêîíîâ) è ôîðìèðîâàíèÿ îðãàíîâ ãîñóäàðñòâåííîé
âëàñòè è îðãàíîâ ìåñòíîãî ñàìîóïðàâëåíèÿ â Óêðàèíå.

Èñõîäÿ èç âûøåèçëîæåííîãî, Êîíñòèòóöèîííûé Ñóä Óê-
ðàèíû ïðèøåë ê çàêëþ÷åíèþ, ÷òî ðåçóëüòàòû íàðîäíîãî âî-
ëåèçúÿâëåíèÿ, ïîëó÷åííûå ÷åðåç âûáîðû è ðåôåðåíäóì, ÿâ-
ëÿþòñÿ îáÿçàòåëüíûìè. 
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ðàèíû ïðèíöèïû îñóùåñòâëåíèÿ ãîñóäàðñòâåííîé âëàñòè íà
îñíîâàíèè åå ðàçäåëåíèÿ íà çàêîíîäàòåëüíóþ, èñïîëíè-
òåëüíóþ è ñóäåáíóþ (÷àñòü ïåðâàÿ ñòàòüè 6) è ïîëîæåíèå,
ñîãëàñíî êîòîðîìó îðãàíû ãîñóäàðñòâåííîé âëàñòè è îðãà-
íû ìåñòíîãî ñàìîóïðàâëåíèÿ, èõ äîëæíîñòíûå ëèöà îáÿçà-
íû äåéñòâîâàòü òîëüêî íà îñíîâàíèè, â ïðåäåëàõ ïîëíîìî-
÷èé è ñïîñîáîì, êîòîðûå ïðåäóñìîòðåíû Êîíñòèòóöèåé è
çàêîíàìè Óêðàèíû (÷àñòü âòîðàÿ ñòàòüè 19). Îá ýòîì ðå÷ü
èäåò è â Ðåøåíèè Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ïî äåëó
î ôèíàíñèðîâàíèè ñóäîâ îò 24 èþíÿ 1999 ãîäà ¹ 6-ðï/99
(àáçàö ïåðâûé ïóíêòà 2 ìîòèâèðîâî÷íîé ÷àñòè).

Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 
5 îêòÿáðÿ 2005 ãîäà ¹ 7-ðï/2005 ïî äåëó î

ñîîòâåòñòâèè Êîíñòèòóöèè Óêðàèíû
(êîíñòèòóöèîííîñòè) ïîëîæåíèé Óêàçà Ïðåçèäåíòà
Óêðàèíû “Î ìåðàõ ïî ïîâûøåíèþ ýôôåêòèâíîñòè
óïðàâëåíèÿ íåôòÿíîé îòðàñëüþ” îò 16 èþëÿ 2004
ãîäà ¹ 814 ïî êîíñòèòóöèîííîìó ïðåäñòàâëåíèþ 

52 íàðîäíûõ äåïóòàòîâ Óêðàèíû
(äåëî îá óïðàâëåíèè íåôòÿíîé îòðàñëüþ)

Îïóáëèêîâàíî: Îôèöèàëüíûé âåñòíèê Óêðàèíû. 
- 2005. - ¹ 42.

Âûâîäû:
Ïðèçíàòü íå ñîîòâåòñòâóþùèìè Êîíñòèòóöèè Óêðàèíû

(íåêîíñòèòóöèîííûìè) ïîëîæåíèÿ Óêàçà Ïðåçèäåíòà Óêðàè-
íû “Î ìåðàõ ïî ïîâûøåíèþ ýôôåêòèâíîñòè óïðàâëåíèÿ
íåôòÿíîé îòðàñëüþ” îò 16 èþëÿ 2004 ãîäà ¹ 814 (ñ èçìåíå-
íèÿìè, âíåñåííûìè ñîãëàñíî Óêàçó Ïðåçèäåíòà Óêðàèíû îò
14 ñåíòÿáðÿ 2004 ãîäà ¹ 1087) â ÷àñòè ïðåäîñòàâëåíèÿ óêà-
çàíèÿ (ïîðó÷åíèÿ) Êàáèíåòó Ìèíèñòðîâ Óêðàèíû ðåøèòü äî
30 ñåíòÿáðÿ 2004 ãîäà âîïðîñ î ïåðåäà÷å â êà÷åñòâå âçíîñà
ãîñóäàðñòâà â óñòàâíîé ôîíä Íàöèîíàëüíîé àêöèîíåðíîé
êîìïàíèè “Íåôòåãàç Óêðàèíû” ïðèíàäëåæàùèõ ãîñóäàðñòâó
ïàêåòîâ àêöèé àêöèîíåðíîãî îáùåñòâà “Óêðòàòíàôòà” è îò-

Äåéñòâóþùàÿ Êîíñòèòóöèÿ Óêðàèíû áûëà ïðèíÿòà Âåð-
õîâíîé Ðàäîé Óêðàèíû îò èìåíè Óêðàèíñêîãî íàðîäà - ãðàæ-
äàí Óêðàèíû âñåõ íàöèîíàëüíîñòåé (ïðåàìáóëà Êîíñòèòóöèè
Óêðàèíû). Òî åñòü ïðè ïðèíÿòèè  28 èþíÿ 1996 ãîäà Êîíñòè-
òóöèè Óêðàèíû ñóâåðåííàÿ âîëÿ íàðîäà áûëà îïîñðåäîâàíà
Âåðõîâíîé Ðàäîé Óêðàèíû. Èç íîðìàòèâíî-ïðàâîâîãî ñîäåð-
æàíèÿ ïîëîæåíèé ÷àñòåé âòîðîé, òðåòüåé  ñòàòüè 5 Îñíîâíî-
ãî Çàêîíà Óêðàèíû, ñîãëàñíî êîòîðûì íàðîä ÿâëÿåòñÿ íîñè-
òåëåì ñóâåðåíèòåòà è åäèíñòâåííûì èñòî÷íèêîì âëàñòè â
Óêðàèíå è íàðîäó ïðèíàäëåæèò ïðàâî îïðåäåëÿòü è èçìåíÿòü
êîíñòèòóöèîííûé ñòðîé â Óêðàèíå, ñëåäóåò, ÷òî íàðîä èìååò
ïðàâî ïðèíèìàòü íîâóþ Êîíñòèòóöèþ Óêðàèíû. 

Êîíñòèòóöèÿ Óêðàèíû çàïðåùàåò óçóðïàöèþ ïðèíàäëåæà-
ùåãî èñêëþ÷èòåëüíî íàðîäó ïðàâà îïðåäåëÿòü è èçìåíÿòü
êîíñòèòóöèîííûé ñòðîé â Óêðàèíå ãîñóäàðñòâîì, åãî îðãà-
íàìè èëè äîëæíîñòíûìè ëèöàìè. Óçóðïàöèÿ îçíà÷àåò, â ÷à-
ñòíîñòè, ïðèñâîåíèå óêàçàííûìè ñóáúåêòàìè ïðàâà, êîòî-
ðîå ïðåæäå âñåãî ïðèíàäëåæèò íàðîäó, âíîñèòü èçìåíåíèÿ
â Êîíñòèòóöèþ Óêðàèíû ñïîñîáîì, íàðóøàþùèì ïîðÿäîê,
îïðåäåëåííûé ðàçäåëîì ÕIII äåéñòâóþùåãî Îñíîâíîãî Çàêî-
íà Óêðàèíû, â òîì ÷èñëå óñòðàíåíèÿ íàðîäà îò ðåàëèçàöèè
åãî ïðàâà îïðåäåëÿòü è èçìåíÿòü êîíñòèòóöèîííûé ñòðîé â
Óêðàèíå. Ïîýòîìó ëþáûå äåéñòâèÿ ãîñóäàðñòâà, åãî îðãàíîâ
èëè äîëæíîñòíûõ ëèö, êîòîðûå ïðèâîäÿò ê óçóðïàöèè ïðàâà
îïðåäåëÿòü è èçìåíÿòü êîíñòèòóöèîííûé ñòðîé â Óêðàèíå,
ïðèíàäëåæàùèé èñêëþ÷èòåëüíî íàðîäó, ÿâëÿþòñÿ íåêîíñòè-
òóöèîííûìè è íåçàêîííûìè.

Ðàññìîòðåâ ïîëîæåíèÿ ÷àñòè ÷åòâåðòîé ñòàòüè 5 Êîíñòè-
òóöèè Óêðàèíû “íèêòî íå ìîæåò óçóðïèðîâàòü ãîñóäàðñòâåí-
íóþ âëàñòü” â ñèñòåìíîé ñâÿçè ñ ïîëîæåíèÿìè ÷àñòåé âòî-
ðîé, òðåòüåé ýòîé ñòàòüè, èíûìè ïîëîæåíèÿìè Îñíîâíîãî
Çàêîíà Óêðàèíû, Êîíñòèòóöèîííûé Ñóä Óêðàèíû ïðèøåë ê
çàêëþ÷åíèþ, ÷òî óçóðïàöèÿ ãîñóäàðñòâåííîé âëàñòè îçíà÷à-
åò íåêîíñòèòóöèîííûé èëè íåçàêîííûé åå çàõâàò îðãàíàìè
ãîñóäàðñòâåííîé âëàñòè èëè îðãàíàìè ìåñòíîãî ñàìîóïðàâ-
ëåíèÿ, èõ äîëæíîñòíûìè ëèöàìè, ãðàæäàíàìè èëè èõ îáúå-
äèíåíèÿìè è òîìó ïîäîáíîå. 

Ãàðàíòèåé íåäîïóùåíèÿ óçóðïàöèè ãîñóäàðñòâåííîé âëà-
ñòè ÿâëÿþòñÿ, â ÷àñòíîñòè, çàêðåïëåííûå Êîíñòèòóöèåé Óê-
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ðåøèòü âîïðîñ î ïåðåäà÷å â êà÷åñòâå âçíîñà ãîñóäàðñòâà â
óñòàâíîé ôîíä Íàöèîíàëüíîé àêöèîíåðíîé êîìïàíèè “Íåô-
òåãàç Óêðàèíû” ïðèíàäëåæàùèå ãîñóäàðñòâó ïàêåòû àêöèé
àêöèîíåðíîãî îáùåñòâà “Óêðòàòíàôòà” â ðàçìåðå 43,054
ïðîöåíòà ïî åãî ðûíî÷íîé ñòîèìîñòè, îïðåäåëåííîé â óñòà-
íîâëåííîì ïîðÿäêå, è îòêðûòîãî àêöèîíåðíîãî îáùåñòâà
“Íåôòåïåðåðàáàòûâàþùèé êîìïëåêñ “Ãàëèöèÿ” â ðàçìåðå
25 ïðîöåíòîâ (ïóíêò 1 Óêàçà), Ïðåçèäåíò Óêðàèíû ôàêòè÷å-
ñêè îñóùåñòâèë óïðàâëåíèå êîíêðåòíûì îáúåêòîì ãîñóäàð-
ñòâåííîãî èìóùåñòâà (ïàêåòàìè àêöèé, ïðèíàäëåæàùèõ ãî-
ñóäàðñòâó) è òàêèì îáðàçîì âìåøàëñÿ â óïðàâëåíèå îáúåê-
òàìè ãîñóäàðñòâåííîé ñîáñòâåííîñòè, ÷òî ÿâëÿåòñÿ êîìïå-
òåíöèåé Êàáèíåòà Ìèíèñòðîâ Óêðàèíû.

Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû îò 
11 îêòÿáðÿ ¹ 8-ðï/2005 ïî äåëó î ñîîòâåòñòâèè

Êîíñòèòóöèè Óêðàèíû (êîíñòèòóöèîííîñòè)
ïîëîæåíèé àáçàöåâ òðåòüåãî, ÷åòâåðòîãî ïóíêòà

13 ðàçäåëà XV “Çàêëþ÷èòåëüíûå ïîëîæåíèÿ”
Çàêîíà Óêðàèíû “Îá îáùåîáÿçàòåëüíîì

ãîñóäàðñòâåííîì ïåíñèîííîì ñòðàõîâàíèè” è
îôèöèàëüíîãî òîëêîâàíèÿ ïîëîæåíèÿ ÷àñòè

òðåòüåé ñòàòüè 11 Çàêîíà Óêðàèíû “Î ñòàòóñå
ñóäåé” ïî êîíñòèòóöèîííîìó ïðåäñòàâëåíèþ

Âåðõîâíîãî Ñóäà Óêðàèíû è 50 íàðîäíûõ
äåïóòàòîâ Óêðàèíû

(äåëî îá óðîâíå ïåíñèè è åæåìåñÿ÷íîì
ïîæèçíåííîì äåíåæíîì ñîäåðæàíèè)

Îïóáëèêîâàíî: Îôèöèàëüíûé âåñòíèê Óêðàèíû. 
- 2005. - ¹ 42.

Âûâîäû:
Ïðèçíàòü íå ñîîòâåòñòâóþùèìè Êîíñòèòóöèè Óêðàèíû

(íåêîíñòèòóöèîííûìè):
1) ïîëîæåíèå àáçàöà òðåòüåãî ïóíêòà 13 ðàçäåëà XV “Çà-

êëþ÷èòåëüíûå ïîëîæåíèÿ” Çàêîíà Óêðàèíû “Îá îáùåîáÿçà-
òåëüíîì ãîñóäàðñòâåííîì ïåíñèîííîì ñòðàõîâàíèè” îò 9

êðûòîãî àêöèîíåðíîãî îáùåñòâà “Íåôòåïåðåðàáàòûâàþùèé
êîìïëåêñ “Ãàëèöèÿ”.

Êðàòêîå èçëîæåíèå:
Ñîãëàñíî ïîëîæåíèþ ÷àñòè òðåòüåé ñòàòüè 106 Êîíñòèòó-

öèè Óêðàèíû Ïðåçèäåíò Óêðàèíû íà îñíîâå è âî èñïîëíåíèå
Êîíñòèòóöèè è çàêîíîâ Óêðàèíû èìååò ïðàâî èçäàâàòü óêàçû
è ðàñïîðÿæåíèÿ, ÿâëÿþùèåñÿ îáÿçàòåëüíûìè ê èñïîëíåíèþ.
Ãëàâà ãîñóäàðñòâà ìîæåò èçäàâàòü óêàçàííûå àêòû â ïðåäå-
ëàõ ñâîèõ êîíñòèòóöèîííûõ ïîëíîìî÷èé, íå âìåøèâàÿñü â
êîìïåòåíöèþ èíûõ îðãàíîâ ãîñóäàðñòâåííîé âëàñòè, îðãàíîâ
ìåñòíîãî ñàìîóïðàâëåíèÿ.

Â ñîîòâåòñòâèè ñ ÷àñòüþ âòîðîé ñòàòüè 113 Îñíîâíîãî
Çàêîíà Óêðàèíû Êàáèíåò Ìèíèñòðîâ Óêðàèíû îòâåòñòâåíåí
ïåðåä Ïðåçèäåíòîì Óêðàèíû. ×àñòüþ òðåòüåé ñòàòüè 113
Êîíñòèòóöèè Óêðàèíû óñòàíîâëåíî, ÷òî Êàáèíåò Ìèíèñòðîâ
Óêðàèíû â ñâîåé äåÿòåëüíîñòè ðóêîâîäñòâóåòñÿ, â ÷àñòíî-
ñòè, àêòàìè Ïðåçèäåíòà Óêðàèíû. Ñîãëàñíî ïîëîæåíèÿì
÷àñòåé ïåðâîé-äåâÿòîé ñòàòüè 116 Êîíñòèòóöèè Óêðàèíû Êà-
áèíåò Ìèíèñòðîâ Óêðàèíû âûïîëíÿåò îïðåäåëåííûå ôóíê-
öèè, â òîì ÷èñëå îñóùåñòâëÿåò óïðàâëåíèå îáúåêòàìè ãîñó-
äàðñòâåííîé ñîáñòâåííîñòè â ñîîòâåòñòâèè ñ çàêîíîì
(÷àñòü ïÿòàÿ ñòàòüè 116). Ñîãëàñíî ÷àñòè äåñÿòîé ñòàòüè 116
Êîíñòèòóöèè Óêðàèíû Êàáèíåò Ìèíèñòðîâ Óêðàèíû âûïîë-
íÿåò èíûå ôóíêöèè, îïðåäåëåííûå, â ÷àñòíîñòè, àêòàìè
Ïðåçèäåíòà Óêðàèíû.

Ïî ìíåíèþ Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû, èç ïîëîæå-
íèé óêàçàííûõ ñòàòåé Îñíîâíîãî Çàêîíà Óêðàèíû ñëåäóåò,
÷òî Ïðåçèäåíò Óêðàèíû â èçäàííûõ èì àêòàõ ìîæåò ôîðìó-
ëèðîâàòü àäðåñîâàííûå Êàáèíåòó Ìèíèñòðîâ Óêðàèíû ñîîò-
âåòñòâóþùèå óêàçàíèÿ (ïîðó÷åíèÿ), êîòîðûå ïðåäîñòàâëÿþò-
ñÿ ãëàâîé ãîñóäàðñòâà òîëüêî â ïðåäåëàõ åãî êîíñòèòóöèîí-
íûõ ïîëíîìî÷èé. Ïðè ýòîì Ïðåçèäåíò Óêðàèíû íå ìîæåò èç-
ìåíÿòü îïðåäåëåííûå Êîíñòèòóöèåé Óêðàèíû ôóíêöèè Êàáè-
íåòà Ìèíèñòðîâ Óêðàèíû, â òîì ÷èñëå ôóíêöèþ óïðàâëåíèÿ
îáúåêòàìè ãîñóäàðñòâåííîé ñîáñòâåííîñòè, à òàêæå ïîäìå-
íÿòü âûøåñòîÿùèé îðãàí â ñèñòåìå îðãàíîâ èñïîëíèòåëüíîé
âëàñòè â îñóùåñòâëåíèè åãî ôóíêöèé.

Âîçëàãàÿ íà Êàáèíåò Ìèíèñòðîâ Óêðàèíû îáÿçàííîñòü
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÷àñòüþ êîíñòèòóöèîííîãî ïðàâà íà ñîöèàëüíóþ çàùèòó. Ñî-
ãëàñíî ñòàòüå 46 Êîíñòèòóöèè Óêðàèíû ýòî ïðàâî ãàðàíòèðó-
åòñÿ îáùåîáÿçàòåëüíûì ãîñóäàðñòâåííûì ñîöèàëüíûì ñòðà-
õîâàíèåì çà ñ÷åò ñòðàõîâûõ âçíîñîâ ãðàæäàí, ïðåäïðèÿòèé,
ó÷ðåæäåíèé è îðãàíèçàöèé, à òàêæå áþäæåòíûõ è èíûõ èñ-
òî÷íèêîâ ñîöèàëüíîãî îáåñïå÷åíèÿ. 

Ïðàâî íà ïåíñèîííîå îáåñïå÷åíèå, îáùèå óñëîâèÿ, ïîðÿ-
äîê íà÷èñëåíèÿ è ðàçìåð ïåíñèé îïðåäåëÿþòñÿ, â ÷àñòíî-
ñòè, çàêîíàìè Óêðàèíû “Î ïåíñèîííîì îáåñïå÷åíèè”, “Îá
îáùåì ãîñóäàðñòâåííîì ïåíñèîííîì ñòðàõîâàíèè”.

Àáçàöåì òðåòüèì ïóíêòà 13 ðàçäåëà XV “Çàêëþ÷èòåëüíûå
ïîëîæåíèÿ” Çàêîíà î ïåíñèîííîì ñòðàõîâàíèè óñòàíîâëåíî
îãðàíè÷åíèå ðàçìåðà çàðàáîòíîé ïëàòû, èç êîòîðîé èñ÷èñëÿ-
åòñÿ ïåíñèÿ, ìàêñèìàëüíîé âåëè÷èíîé ôàêòè÷åñêèõ ðàñõîäîâ
íà îïëàòó òðóäà íà¸ìíûõ ðàáîòíèêîâ. Êðîìå òîãî, àáçàöåì
÷åòâåðòûì ïóíêòà 13 ðàçäåëà XV “Çàêëþ÷èòåëüíûå ïîëîæåíèÿ”
Çàêîíà î ïåíñèîííîì ñòðàõîâàíèè â ðåäàêöèè Çàêîíà îïðåäå-
ëåíî, ÷òî â ñëó÷àå, åñëè ðàçìåð ïåíñèè, åæåìåñÿ÷íîãî ïîæèç-
íåííîãî äåíåæíîãî ñîäåðæàíèÿ (ñ ó÷åòîì íàäáàâîê, ïîâûøå-
íèé, äîïîëíèòåëüíûõ ïåíñèé, öåëåâîé äåíåæíîé ïîìîùè è
ïåíñèé çà îñîáûå çàñëóãè ïåðåä Óêðàèíîé è äðóãèõ äîïëàò ê
ïåíñèÿì, óñòàíîâëåííûõ çàêîíîäàòåëüñòâîì), íàçíà÷åííûõ â
ñîîòâåòñòâèè ñ óêàçàííûìè â àáçàöàõ ïåðâîì è âòîðîì íàñòîÿ-
ùåãî ïóíêòà çàêîíîäàòåëüíûìè àêòàìè, ïðåâûøàåò 90 ïðîöåí-
òîâ ìàêñèìàëüíîé âåëè÷èíû ôàêòè÷åñêèõ ðàñõîäîâ íà îïëàòó
òðóäà íà¸ìíûõ ðàáîòíèêîâ, íàëîãîîáëàãàåìîãî äîõîäà (ïðèáû-
ëè), ñîâîêóïíîãî íàëîãîîáëàãàåìîãî äîõîäà (ïðåäåëüíîé ñóì-
ìû çàðàáîòíîé ïëàòû (äîõîäà), èç êîòîðûõ âçèìàþòñÿ ñòðàõî-
âûå âçíîñû (ñáîðû) â ñîöèàëüíûå ôîíäû, îïðåäåëåííîé çàêî-
íîäàòåëüñòâîì íà âðåìÿ âûïëàòû ïåíñèé òàêèì ëèöàì, ïåíñèÿ
èëè åæåìåñÿ÷íîå ïîæèçíåííîå äåíåæíîå ñîäåðæàíèå âûïëà-
÷èâàåòñÿ â ñóììå, íå ïðåâûøàþùåé óêàçàííûé ðàçìåð.

Ïîëîæåíèÿ àáçàöåâ òðåòüåãî, ÷åòâåðòîãî ïóíêòà 13 ðàçäå-
ëà XV “Çàêëþ÷èòåëüíûå ïîëîæåíèÿ” Çàêîíà î ïåíñèîííîì
ñòðàõîâàíèè îá îãðàíè÷åíèè ðàçìåðà ïåíñèè èç ñîëèäàðíîé
ñèñòåìû íå ñîãëàñîâûâàþòñÿ ñ êîíñòèòóöèîííûì ïîëîæåíè-
åì î ãàðàíòèðîâàíèè ïðàâà íà ñîöèàëüíóþ çàùèòó, ñîñòàâíîé
÷àñòüþ êîòîðîé ÿâëÿåòñÿ ïåíñèîííîå îáåñïå÷åíèå çà ñ÷åò
áþäæåòíûõ èñòî÷íèêîâ (ñòàòüÿ 46 Êîíñòèòóöèè Óêðàèíû).

èþëÿ 2003 ãîäà ¹ 1058-IV, êîòîðûì óñòàíîâëåíî, ÷òî ñî äíÿ
âñòóïëåíèÿ â ñèëó íàñòîÿùåãî Çàêîíà, ïðè íàçíà÷åíèè ïåí-
ñèé â ñîîòâåòñòâèè ñ óêàçàííûìè â àáçàöàõ ïåðâîì è âòîðîì
íàñòîÿùåãî ïóíêòà çàêîíîäàòåëüíûõ àêòîâ, çàðàáîòíàÿ ïëà-
òà äëÿ èñ÷èñëåíèÿ ïåíñèè ó÷èòûâàåòñÿ â ïðåäåëàõ ìàêñè-
ìàëüíîé âåëè÷èíû ôàêòè÷åñêèõ ðàñõîäîâ íà îïëàòó òðóäà
íà¸ìíûõ ðàáîòíèêîâ, íàëîãîîáëàãàåìîãî äîõîäà (ïðèáûëè),
ñîâîêóïíîãî íàëîãîîáëàãàåìîãî äîõîäà (ïðåäåëüíîé ñóììû
çàðàáîòíîé ïëàòû (äîõîäà), ñ êîòîðûõ âçèìàþòñÿ ñòðàõîâûå
âçíîñû (ñáîðû) â ñîöèàëüíûå ôîíäû, äåéñòâîâàâøàÿ íà
äåíü ïîëó÷åíèÿ óêàçàííîãî çàðàáîòêà;

2) ïîëîæåíèå àáçàöà ÷åòâåðòîãî ïóíêòà 13 ðàçäåëà XV
“Çàêëþ÷èòåëüíûå ïîëîæåíèÿ” Çàêîíà Óêðàèíû “Îá îáùåîáÿ-
çàòåëüíîì ãîñóäàðñòâåííîì ïåíñèîííîì ñòðàõîâàíèè” îò 9
èþëÿ 2003 ãîäà ¹ 1058-IV â ðåäàêöèè Çàêîíà Óêðàèíû “Î
âíåñåíèè èçìåíåíèé ê Çàêîíó Óêðàèíû “Î Ãîñóäàðñòâåííîì
áþäæåòå Óêðàèíû íà 2005 ãîä” è íåêîòîðûõ äðóãèõ çàêîíî-
äàòåëüíûõ àêòîâ Óêðàèíû” îò 25 ìàðòà 2005 ãîäà ¹ 2505-IV;

3) ïîëîæåíèÿ ÷àñòåé ÷åòâåðòîé, ïÿòîé ñòàòüè 43 Çàêîíà
Óêðàèíû “Î ïåíñèîííîì îáåñïå÷åíèè âîåííîñëóæàùèõ, ëèö
íà÷àëüñòâóþùåãî è ðÿäîâîãî ñîñòàâà îðãàíîâ âíóòðåííèõ
äåë è íåêîòîðûõ äðóãèõ ëèö” îò 9 àïðåëÿ 1992 ãîäà ¹ 2262-ÕII
â ðåäàêöèè Çàêîíà Óêðàèíû “Î âíåñåíèè èçìåíåíèé â Çàêîí
Óêðàèíû “Î Ãîñóäàðñòâåííîì áþäæåòå Óêðàèíû íà 2005 ãîä”
è íåêîòîðûõ äðóãèõ çàêîíîäàòåëüíûõ àêòîâ Óêðàèíû” îò 25
ìàðòà 2005 ãîäà ¹ 2505-IV.

Ïî ñìûñëó ñòàòüè 126 Êîíñòèòóöèè Óêðàèíû, ïîëîæåíèå
÷àñòè òðåòüåé ñòàòüè 11 Çàêîíà Óêðàèíû “Î ñòàòóñå ñóäåé”
âî âçàèìîñâÿçè ñ ÷àñòüþ âîñüìîé ñòàòüè 14 Çàêîíà Óêðàè-
íû “Î ñóäîóñòðîéñòâå Óêðàèíû” ñëåäóåò ïîíèìàòü êàê ãà-
ðàíòèðóþùåå äîñòèãíóòûé óðîâåíü íåçàâèñèìîñòè ñóäåé è
çàïðåùàþùåå ïðè ïðèíÿòèè íîâûõ çàêîíîâ è äðóãèõ íîðìà-
òèâíûõ àêòîâ, âíåñåíèè èçìåíåíèé ê íèì îòìåíÿòü èëè ñó-
æèâàòü ñóùåñòâóþùèå ãàðàíòèè íåçàâèñèìîñòè ñóäåé, â
òîì ÷èñëå ìåðû èõ ïðàâîâîé çàùèòû è ìàòåðèàëüíîãî, è ñî-
öèàëüíîãî îáåñïå÷åíèÿ.

Êðàòêîå èçëîæåíèå:
Ïðàâî íà ïåíñèîííîå îáåñïå÷åíèå ÿâëÿåòñÿ ñîñòàâíîé
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ñîäåðæàíèÿ îãðàíè÷èë îïðåäåëåííûé Çàêîíîì Óêðàèíû “Î
ñòàòóñå ñóäåé” ðàçìåð åæåìåñÿ÷íîãî ïîæèçíåííîãî äåíåæ-
íîãî ñîäåðæàíèÿ ñóäåé. Îñòàâèâ íåèçìåííûì ñîäåðæàíèå
ïðàâà íà åæåìåñÿ÷íîå ïîæèçíåííîå äåíåæíîå ñîäåðæàíèå
ñóäåé, Çàêîí ñóçèë îáúåì ýòîãî ïðàâà, óñòàíîâèâ ïðåäåëü-
íóþ ãðàíèöó äëÿ âûïëàòû ñóäüÿì åæåìåñÿ÷íîãî ïîæèçíåííî-
ãî äåíåæíîãî ñîäåðæàíèÿ, è âìåñòå ñ òåì ñíèçèë äîñòèãíó-
òûé óðîâåíü ãàðàíòèé íåçàâèñèìîñòè ñóäåé. 

Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû 
¹ 9-ðï/2005 îò 13 îêòÿáðÿ 2005 ãîäà ïî äåëó îá
îôèöèàëüíîì òîëêîâàíèè ïîëîæåíèé ïóíêòà 10

÷àñòè ïåðâîé ñòàòüè 106, ÷àñòåé ïåðâîé, âòîðîé,
÷åòâåðòîé ñòàòüè 118, ÷àñòè òðåòüåé ñòàòüè 133,
÷àñòè âòîðîé ñòàòüè 140 Êîíñòèòóöèè Óêðàèíû,

÷àñòè ÷åòâåðòîé ñòàòüè 1, ÷àñòè âòîðîé ñòàòüè 8,
÷àñòè ÷åòâåðòîé ñòàòüè 9 Çàêîíà Óêðàèíû “Î
ìåñòíûõ ãîñóäàðñòâåííûõ àäìèíèñòðàöèÿõ”,

ïóíêòà 2 ðàçäåëà VII “Çàêëþ÷èòåëüíûå
ïîëîæåíèÿ” Çàêîíà Óêðàèíû “Î ñòîëèöå Óêðàèíû

- ãîðîäå-ãåðîå Êèåâå” ïî êîíñòèòóöèîííîìó
ïðåäñòàâëåíèþ 61 íàðîäíîãî äåïóòàòà Óêðàèíû

(äåëî îá îñîáåííîñòÿõ îñóùåñòâëåíèÿ
èñïîëíèòåëüíîé âëàñòè è ìåñòíîãî ñàìîóïðàâëåíèÿ

â ðàéîíàõ ãîðîäà Êèåâà)
Îïóáëèêîâàíî: Îôèöèàëüíûé âåñòíèê Óêðàèíû. 

- 2005. - ¹ 42.

Âûâîäû:
Ïîëîæåíèÿ ïóíêòà 10 ÷àñòè ïåðâîé ñòàòüè 106, ÷àñòåé ïåð-

âîé, âòîðîé, ÷åòâåðòîé ñòàòüè 118, ÷àñòè òðåòüåé ñòàòüè 133,
÷àñòè âòîðîé ñòàòüè 140 Êîíñòèòóöèè Óêðàèíû, ÷àñòè ÷åòâåð-
òîé ñòàòüè 1, ÷àñòè âòîðîé ñòàòüè 8, ÷àñòè ÷åòâåðòîé ñòàòüè 9
Çàêîíà Óêðàèíû “Î ìåñòíûõ ãîñóäàðñòâåííûõ àäìèíèñòðàöè-
ÿõ” îò 9 àïðåëÿ 1999 ãîäà ¹ 586-ÕIV, ïóíêòà 2 ðàçäåëà VII “Çà-
êëþ÷èòåëüíûå ïîëîæåíèÿ” Çàêîíà Óêðàèíû “Î ñòîëèöå Óêðàè-
íû - ãîðîäå-ãåðîå Êèåâ” îò 15 ÿíâàðÿ 1999 ãîäà ¹ 401-ÕIV â

Â ïðîöåññå ðàññìîòðåíèÿ äåëà óñòàíîâëåíî, ÷òî ïóíêòîì
5 ðàçäåëà 55 Çàêîíà äîïîëíåíà ñòàòüÿ 43 Çàêîíà Óêðàèíû “Î
ïåíñèîííîì îáåñïå÷åíèè âîåííîñëóæàùèõ, ëèö íà÷àëüñò-
âóþùåãî è ðÿäîâîãî ñîñòàâà îðãàíîâ âíóòðåííèõ äåë è íåêî-
òîðûõ äðóãèõ ëèö” îò 9 àïðåëÿ 1992 ãîäà ¹ 2262-ÕII (Âåäî-
ìîñòè Âåðõîâíîé Ðàäû Óêðàèíû, 1992 ã., ¹ 29, ñò. 399) ÷àñ-
òÿìè ÷åòâåðòîé, ïÿòîé. Ðóêîâîäñòâóÿñü ïðåäïèñàíèåì ÷àñòè
òðåòüåé ñòàòüè 61 Çàêîíà Óêðàèíû “Î Êîíñòèòóöèîííîì Ñó-
äå Óêðàèíû”, Êîíñòèòóöèîííûé Ñóä Óêðàèíû ïðèø¸ë ê âûâî-
äó î íåîáõîäèìîñòè ïðèçíàíèÿ íåêîíñòèòóöèîííûìè óêàçàí-
íûå ïîëîæåíèÿ ýòîãî Çàêîíà, ïîñêîëüêó îíè âëèÿþò íà ïðè-
íÿòèå îáúåêòèâíîãî è ñïðàâåäëèâîãî ðåøåíèÿ ïî äåëó.

Àíàëèç íîðì Êîíñòèòóöèè Óêðàèíû ñâèäåòåëüñòâóåò, ÷òî
ïðåäîñòàâëåíèå ñóäüå çà ñ÷åò ãîñóäàðñòâà ìàòåðèàëüíîé è
ñîöèàëüíîé çàùèòû (çàðàáîòíàÿ ïëàòà, ïåíñèÿ, åæåìåñÿ÷-
íîå ïîæèçíåííîå äåíåæíîå ñîäåðæàíèå è òîìó ïîäîáíîå),
ñîîòâåòñòâóþùåé åãî âûñîêîìó ñòàòóñó, ñëóæèò ãàðàíòèåé
îáåñïå÷åíèÿ íåçàâèñèìîñòè.

Ïðàâî ñóäüè, íàõîäÿùåãîñÿ â îòñòàâêå, íà ïåíñèîííîå è
åæåìåñÿ÷íîå ïîæèçíåííîå äåíåæíîå ñîäåðæàíèå ÿâëÿåòñÿ
ãàðàíòèåé íåçàâèñèìîñòè ðàáîòàþùèõ ñóäåé. Åæåìåñÿ÷íîå
ïîæèçíåííîå äåíåæíîå ñîäåðæàíèå - ýòî îñîáàÿ ôîðìà ñî-
öèàëüíîãî îáåñïå÷åíèÿ ñóäåé, ñîäåðæàíèå êîòîðîé ñîñòîèò
â ãàðàíòèðîâàííîé ãîñóäàðñòâîì åæåìåñÿ÷íîé îñâîáîæäåí-
íîé îò óïëàòû íàëîãîâ äåíåæíîé âûïëàòå, ÷òî ñëóæèò îáåñ-
ïå÷åíèþ èõ íàäëåæàùåãî ìàòåðèàëüíîãî ñîäåðæàíèÿ, â òîì
÷èñëå ïîñëå óâîëüíåíèÿ îò âûïîëíåíèÿ îáÿçàííîñòåé ñóäüè.
Óñëîâèÿ è ïîðÿäîê âûïëàòû îïðåäåëåíû Çàêîíîì Óêðàèíû
“Î ñòàòóñå ñóäåé”. 

Ñîãëàñíî ñòàòüå 130 Êîíñòèòóöèè Óêðàèíû ãîñóäàðñòâî
îáåñïå÷èâàåò ôèíàíñèðîâàíèå è íàäëåæàùèå óñëîâèÿ äëÿ
ôóíêöèîíèðîâàíèÿ ñóäîâ è äåÿòåëüíîñòè ñóäåé. Â Ãîñóäàð-
ñòâåííîì áþäæåòå Óêðàèíû îòäåëüíî îïðåäåëÿþòñÿ ðàñõî-
äû íà ñîäåðæàíèå ñóäîâ. Ýòî ïîëîæåíèå ïðåäóñìàòðèâàåò è
ôèíàíñèðîâàíèå åæåìåñÿ÷íîãî ïîæèçíåííîãî äåíåæíîãî
ñîäåðæàíèÿ ñóäåé çà ñ÷åò ñðåäñòâ Ãîñóäàðñòâåííîãî áþä-
æåòà Óêðàèíû, à íå Ïåíñèîííîãî ôîíäà Óêðàèíû.

Ïðåäóñìîòðåííûé Çàêîíîì î ïåíñèîííîì ñòðàõîâàíèè
ïîðÿäîê íà÷èñëåíèÿ åæåìåñÿ÷íîãî ïîæèçíåííîãî äåíåæíîãî
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ñîáñòâåííûõ èñïîëíèòåëüíûõ îðãàíîâ íà áàçå ñîîòâåòñòâóþ-
ùèõ ãîñóäàðñòâåííûõ àäìèíèñòðàöèé, êîòîðûå ïàðàëëåëüíî
âûïîëíÿþò ôóíêöèè èñïîëíèòåëüíîé âëàñòè, ÷òî ÿâëÿåòñÿ
îñîáåííîñòüþ îñóùåñòâëåíèÿ èñïîëíèòåëüíîé âëàñòè â ãîðî-
äå Êèåâå (ïóíêò 2 ðàçäåëà VII “Çàêëþ÷èòåëüíûå ïîëîæåíèÿ”).

Ñèñòåìíûé àíàëèç ïîëîæåíèé ïðèâåäåííûõ ïðàâîâûõ àê-
òîâ ñâèäåòåëüñòâóåò, ÷òî ôîðìû îñóùåñòâëåíèÿ ìåñòíîãî
ñàìîóïðàâëåíèÿ è ïîðÿäîê ñîçäàíèÿ ñîáñòâåííûõ èñïîëíè-
òåëüíûõ îðãàíîâ â ðàéîííûõ â ãîðîäå Êèåâå ñîâåòàõ è Êèåâ-
ñêîì ãîðîäñêîì ñîâåòå â îðãàíèçàöèîííîì îòíîøåíèè óñòà-
íàâëèâàþòñÿ çà åäèíûìè ïðàâîâûìè ïðèíöèïàìè.

Êîíñòèòóöèîííûé Ñóä Óêðàèíû â ñâîåì Ðåøåíèè îò 25
äåêàáðÿ 2003 ãîäà ¹ 21-ðï/2003 (äåëî îá îñîáåííîñòÿõ îñó-
ùåñòâëåíèÿ èñïîëíèòåëüíîé âëàñòè è ìåñòíîãî ñàìîóïðàâ-
ëåíèÿ â ãîðîäå Êèåâå) âûñêàçàë ïðàâîâóþ ïîçèöèþ, ñîãëàñ-
íî êîòîðîé ïðèçíàíî, ÷òî “Êèåâñêóþ ãîðîäñêóþ ãîñóäàðñò-
âåííóþ àäìèíèñòðàöèþ ìîæåò âîçãëàâëÿòü òîëüêî ëèöî, èç-
áðàííîå Êèåâñêèì ãîðîäñêèì ãîëîâîþ, êîòîðîå Ïðåçèäåí-
òîì Óêðàèíû íàçíà÷àåòñÿ ïðåäñåäàòåëåì Êèåâñêîé ãîðîä-
ñêîé ãîñóäàðñòâåííîé àäìèíèñòðàöèè”.

Îöåíêà ïîëîæåíèé Çàêîíà Óêðàèíû “Î ñòîëèöå Óêðàèíû -
ãîðîäå-ãåðîå Êèåâ”, ïðàâîâîé ïîçèöèè Êîíñòèòóöèîííîãî
Ñóäà Óêðàèíû â íàçâàííîì Ðåøåíèè äàåò îñíîâàíèÿ ñ÷èòàòü,
÷òî íà îáùåãîðîäñêîì óðîâíå è íà óðîâíå ðàéîíîâ â ãîðîäå
Êèåâå äåéñòâóþùåå çàêîíîäàòåëüñòâî ïðåäóñìàòðèâàåò
åäèíûé îðãàíèçàöèîííûé ïîðÿäîê ôîðìèðîâàíèÿ ãîñóäàð-
ñòâåííûõ àäìèíèñòðàöèé, îñóùåñòâëÿþùèõ ôóíêöèè â ñôå-
ðå èñïîëíèòåëüíîé âëàñòè è ìåñòíîãî ñàìîóïðàâëåíèÿ, ïî-
ñêîëüêó ÿâëÿþòñÿ îäíîâðåìåííî ìåñòíûìè îðãàíàìè èñïîë-
íèòåëüíîé âëàñòè è èñïîëíèòåëüíûìè îðãàíàìè ñîîòâåòñò-
âóþùèõ ðàéîííûõ â ãîðîäå Êèåâå ñîâåòîâ è Êèåâñêîãî ãî-
ðîäñêîãî ñîâåòà.

èõ âçàèìîñâÿçè, â àñïåêòå çàòðîíóòûõ â êîíñòèòóöèîííîì
ïðåäñòàâëåíèè âîïðîñîâ îòíîñèòåëüíî îñîáåííîñòåé îñóùå-
ñòâëåíèÿ èñïîëíèòåëüíîé âëàñòè è ìåñòíîãî ñàìîóïðàâëåíèÿ
â ðàéîíàõ ãîðîäà Êèåâà, ñëåäóåò ïîíèìàòü òàêèì îáðàçîì, ÷òî
ðàéîííóþ â ãîðîäå Êèåâå ãîñóäàðñòâåííóþ àäìèíèñòðàöèþ
ìîæåò âîçãëàâëÿòü òîëüêî ëèöî, èçáðàííîå ïðåäñåäàòåëåì
ðàéîííîãî â ãîðîäå Êèåâå ñîâåòà è íàçíà÷åííîå Ïðåçèäåíòîì
Óêðàèíû íà äîëæíîñòü ïðåäñåäàòåëÿ ðàéîííîé â ãîðîäå Êèå-
âå ãîñóäàðñòâåííîé àäìèíèñòðàöèè.

Êðàòêîå èçëîæåíèå:
Ñîãëàñíî ÷àñòè âòîðîé ñòàòüè 118, ÷àñòè âòîðîé ñòàòüè

140 Êîíñòèòóöèè Óêðàèíû îñîáåííîñòè îñóùåñòâëåíèÿ èñ-
ïîëíèòåëüíîé âëàñòè è ìåñòíîãî ñàìîóïðàâëåíèÿ â ãîðîäàõ
Êèåâå è Ñåâàñòîïîëå êàê ãîðîäàõ ñî ñïåöèàëüíûì ñòàòóñîì
(÷àñòü òðåòüÿ ñòàòüè 133) îïðåäåëÿþòñÿ îòäåëüíûìè çàêîíà-
ìè Óêðàèíû. Òàêèì îáðàçîì, Êîíñòèòóöèÿ Óêðàèíû ïðåäó-
ñìîòðåëà âîçìîæíîñòü óñòàíîâëåíèÿ çàêîíîì îñîáåííîñòåé
îñóùåñòâëåíèÿ èñïîëíèòåëüíîé âëàñòè è ìåñòíîãî ñàìî-
óïðàâëåíèÿ êàê â ãîðîäå Êèåâå, òàê è â ðàéîíàõ ãîðîäà, ïî
ñðàâíåíèþ ñ îáùèì ïîðÿäêîì îñóùåñòâëåíèÿ èñïîëíèòåëü-
íîé âëàñòè è ìåñòíîãî ñàìîóïðàâëåíèÿ â èíûõ àäìèíèñòðà-
òèâíî-òåððèòîðèàëüíûõ åäèíèöàõ â ñîîòâåòñòâèè ñ çàêîíàìè
Óêðàèíû “Î ìåñòíîì ñàìîóïðàâëåíèè â Óêðàèíå” è “Î ìåñò-
íûõ ãîñóäàðñòâåííûõ àäìèíèñòðàöèÿõ”. Êðîìå òîãî, ñîãëàñ-
íî ÷àñòè ïåðâîé ñòàòüè 133 Êîíñòèòóöèè Óêðàèíû ðàéîíû â
ãîðîäå Êèåâå ÿâëÿþòñÿ àäìèíèñòðàòèâíî-òåððèòîðèàëüíû-
ìè åäèíèöàìè, ÿâëÿþùèìèñÿ ñîñòàâíûìè ÷àñòÿìè ãîðîäà
Êèåâà êàê àäìèíèñòðàòèâíî-òåððèòîðèàëüíîé åäèíèöû.

Îñîáåííîñòè îñóùåñòâëåíèÿ èñïîëíèòåëüíîé âëàñòè è ìå-
ñòíîãî ñàìîóïðàâëåíèÿ â ãîðîäå Êèåâå îïðåäåëåíû â Çàêîíå
Óêðàèíû “Î ñòîëèöå Óêðàèíû - ãîðîäå-ãåðîå Êèåâ” è ñîñòîÿò
â òîì, ÷òî ìåñòíîå ñàìîóïðàâëåíèå â ãîðîäå Êèåâå îñóùåñò-
âëÿåòñÿ òåððèòîðèàëüíîé ãðîìàäîé ãîðîäà êàê íåïîñðåäñò-
âåííî, òàê è ÷åðåç Êèåâñêèé ãîðîäñêîé ñîâåò, ðàéîííûå â ãî-
ðîäå ñîâåòû, êîòîðûå îáðàçóþò ñîîòâåòñòâåííî ñîáñòâåííûå
èñïîëíèòåëüíûå îðãàíû (÷àñòü ïåðâàÿ ñòàòüè 8, ñòàòüÿ 10).

Ïðè ýòîì ãîðîäñêîé è ðàéîííûå â ãîðîäå Êèåâå ñîâåòû íà
îñíîâàíèè ýòîãî Çàêîíà ðåøàþò âîïðîñû î ôîðìèðîâàíèè
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îííûé ñóä âî âçàèìîîòíîøåíèÿõ ñ äðóãèìè âåòâÿìè âëàñòè
è ìåæäóíàðîäíûìè ñóäàìè; ïîëèòè÷åñêèå ïðîáëåìû â ïðàê-
òèêå êîíñòèòóöèîííîãî ïðàâîñóäèÿ; ïðîáëåìû êîíñòèòóöè-
îííîãî ðàçâèòèÿ è êîíñòèòóöèîííîãî ïðàâîñóäèÿ â ïåðåõîä-
íûõ ñòðàíàõ. Âîêðóã îáñóæäàåìûõ òåì ðàçâåðíóëàñü øèðî-
êàÿ äèñêóññèÿ.

Ïðåäñåäàòåëü Ìåæäóíàðîäíîé àññîöèàöèè êîíñòèòóöè-
îííîãî ïðàâà Ø. Ñàíäåðñ, Ñåêðåòàðü Âåíåöèàíñêîé êî-
ìèññèè Äæ. Áóêèêèî, Ïðåäñåäàòåëü Êîíñòèòóöèîííîãî Ñó-
äà Ðîññèéñêîé Ôåäåðàöèè Â. Çîðüêèí ïîäâåëè èòîãè îáñó-
æäåíèé. 

Ðàáîòó Êîíôåðåíöèè îáîáùèë Ïðåäñåäàòåëü Êîíñòèòó-
öèîííîãî Ñóäà Ðåñïóáëèêè Àðìåíèÿ Ã. Àðóòþíÿí. 

Ìàòåðèëû X Åðåâàíñêîé ìåæäóíàðîäíîé êîíôåðåíöèè
áóäóò îïóáëèêîâàíû â Àëüìàíàõå “Êîíñòèòóöèîííîå ïðàâî-
ñóäèå â íîâîì òûñÿ÷åëåòèå” çà 2005 ãîä.

X  Åðåâàíñêàÿ ìåæäóíàðîäíàÿ 
êîíôåðåíöèÿ

30 ñåíòÿáðÿ - 1 îêòÿáðÿ 2005 ãîäà â Åðåâàíå ñîñòîÿëàñü
X Ìåæäóíàðîäíàÿ êîíôåðåíöèÿ íà òåìó: “Ïðàâîâûå ïðèíöè-
ïû è ïîëèòè÷åñêèå ðåàëèè â îñóùåñòâëåíèè êîíñòèòóöèîí-
íîãî êîíòðîëÿ”, îðãàíèçîâàííàÿ Åâðîïåéñêîé êîìèññèåé
“Çà äåìîêðàòèþ ÷åðåç ïðàâî” Ñîâåòà Åâðîïû, Ìåæäóíàðîä-
íîé àññîöèàöèåé êîíñòèòóöèîííîãî ïðàâà, Êîíôåðåíöèåé
îðãàíîâ êîíñòèòóöèîííîãî êîíòðîëÿ ñòðàí ìîëîäîé äåìî-
êðàòèè, Êîíñòèòóöèîííûì Ñóäîì Ðåñïóáëèêè Àðìåíèÿ, Öåí-
òðîì êîíñòèòóöèîííîãî ïðàâà ÐÀ.  

X Åðåâàíñêàÿ ìåæäóíàðîäíàÿ êîíôåðåíöèÿ  áûëà ïðè-
óðî÷åíà ê äåñÿòèëåòèþ ïðèíÿòèÿ Êîíñòèòóöèè Ðåñïóáëèêè
Àðìåíèÿ  è äåñÿòîé ãîäîâùèíå Êîíñòèòóöèîííîãî Ñóäà ÐÀ. 

Ñ ïðèâåòñòâèåì ê ó÷àñòíèêàì Êîíôåðåíöèè îáðàòèëèñü
Ïðåçèäåíò Ðåñïóáëèêè Àðìåíèÿ Ð. Êî÷àðÿí, ñåêðåòàðü Âå-
íåöèàíñêîé êîìèññèè Ñîâåòà Åâðîïû Äæ. Áóêèêèî, Ïðåäñå-
äàòåëü Åâðîïåéñêîãî ñóäà ïî ïðàâàì ÷åëîâåêà Ë. Âàëüäõà-
áåð, Ïðåäñåäàòåëü Ìåæäóíàðîäíîé àññîöèàöèè êîíñòèòó-
öèîííîãî ïðàâà Ø. Ñàíäåðñ. 

Â ðàáîòå Êîíôåðåíöèè ïðèíÿëè ó÷àñòèå  ïðåäñòàâèòåëè
Âåíåöèàíñêîé êîìèññèè, Åâðîïåéñêîãî ñóäà ïî ïðàâàì ÷å-
ëîâåêà, Ìåæäóíàðîäíîé àññîöèàöèè êîíñòèòóöèîííîãî ïðà-
âà, ïðåäñòàâèòåëè îðãàíîâ êîíñòèòóöèîííîãî êîíòðîëÿ 25
ñòðàí, â òîì ÷èñëå Ïðåäñåäàòåëè Êîíñòèòóöèîííûõ Ñóäîâ
Ðîññèéñêîé Ôåäåðàöèè, Ïîëüøè, Ñëîâàêèè, Ãðóçèè, Ëàòâèè,
çàìåñòèòåëè Ïðåäñåäàòåëåé Êîíñòèòóöèîííûõ Ñóäîâ Èòà-
ëèè è Óêðàèíû, èçâåñòíûå ñóäüè è ýêñïåðòû èç ðàçíûõ
ñòðàí, ãîñóäàðñòâåííûå è ïîëèòè÷åñêèå äåÿòåëè, ó÷åíûå,
ïðåäñòàâèòåëè ïðåññû.

Ðàáîòó Êîíôåðåíöèè îòêðûë Ïðåäñåäàòåëü Êîíñòèòóöè-
îííîãî Ñóäà Ðåñïóáëèêè Àðìåíèÿ Ã. Àðóòþíÿí. 

Äîêëàä÷èêè è âûñòóïàþùèå íà Êîíôåðåíöèè îáñóäèëè, â
îñíîâíîì, ñëåäóþùèå ñòåðæíåâûå ïðîáëåìû: êîíñòèòóöè-
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