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‘vUhliftv

Uwhiwlunpuuwlnipjul hhiGwhlnhpp p2fuwlnipyjwG
vwhiwlwthwldwb tr hpwynilph qgbpwjwjnpjwl hwunmwwm-
dwl wmbuwlyyniGhg, YytipohlG hwpmpwdjuylitnh pipuwgpnid
Wunwytu gyt E ghnwlwl hbnwppppnipjniGGtph b whunw-
Jwlwphbnipjul Yhqujtimmi: Uquuuljul hpujwdinmwonnnt-
pjul vwnuiGuynpniip Gypnuywynid wowehl wjwb vntg Ywpn-
JuwjhG ppwyniGplbph nt wquunipjniGltnph Gpupuwynpdwb
wlhpwdt)umnipyniGp, npp htinuihnfuwyuwl dSmwonnnipjw b wih-
ph Yypw hp wnwohl hwiwjwnpgwd gnpoGuljwl wpmwhwjnnt-
pnilp quuuy 1689p. Ulgqihwynmd plgniGyuwo hpwynilplGhph
E£hpnud: U6 htmwquynid hp wpmwgniniip gunuy UGYJwjunt-
pjwl dwuhG 1776p. wibkphljwl hnywlwgpnid, hGywybu Gubt
Uwnpnnt it punupwgn hpwyniGpGhph dwupG 1789p. bpwGup-
wlwl hnywlwgpnu: Lhpohlu pnwlnuynud L ywhdwGunpu-
Juwlnipjwl hnjuwy pwlwatiny, ptpwnbny, np «Yj6 hwuw-
pulnipyniGp, npnid wyuwhnyywd sEG ppuynilph bpupfuhplb-
nn b gw p2fuwmGnipyniGGhph pudwlin, jnilp Uwhiwlwgpni-
pynil>» /hnny.16/: UwhdwGunpnipjuG gniyynipniGG wyGhwjnnptG
wywjiwlwynpytg hpwlw Yyubpnid gpulnd wipugpjuo wp-
dtipGtiph m hhiGupwnp uyqpnilpGbph wnjuwympjul hwuwnny:

dtrwynpynud Ep whnmwywG-hwlpwjhb Yyulph juqiwynp-
dwl Gnp mpwdwpwlnpjnl, nph wnwlgpG hpwyniGph Jupbm-
nnuilG nt hpfuwlnipjul vwhdwGuthwynidl tp: CUL Uwhdw-
GuwnpnipjwlG hwypbplG wju juGnph onwip mtuwl wnwehb
htinphl hpfuwlnpyniGGtph pwdwldwl nt hwjwuwpwlpndw i
dwlwwwnphny: hlswybu wlnmu tp Q6jdu Uknhunlp® thwnwidn-
nipjwln wyhwmp L hwunpb] thwnwinnpjmb’ wjl quuybnt hw-
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duip: ‘Lw qunlnd kp, np hwwnhp te dpguyguijhG pwhtph vwh-
dwlunpnpbl hwjwuwpwlnnwip yupnn £ quuty hpfuwlnipju-
(n G Gpwpfuwynpl] wquunmpymbp': buy <wynp ti Swhwdihp
CwhwihpjuGGtpp ghinti 1773 pJujulhli wyuqu wiywfu
{wjwumnwlh hwdwnp qpynn vwhdwGunpnipjnilp wupquubu
wijultghl « Apnquyp thwnwg» wijwb vk withnihtijny uwh-
dwlwnpulwl JupquynpniGtph nn9 hdwuwml nt mpuiwpw-
(inipjniGp:

UGYtiny vwhdwlwnpuiwl hpwjwdnwonnnipjul wjn
wlniGpGtphg” wquuuwywi-hpwjwwl qupqugniiltpni wu-
mhdwlwpwn Yywlph Yngtghl nhntiiu Jun vheGunupnd dw-
(wmnud quuwo wjl hwlGdwptn pGphwlpugndp, np bGph
dwnnljuyhG Yywbph optilpltinp skl pfuntd pGwlwl hpwynilphg,
plnipjul optiGpGtnhg, wwyw npuwlp ontlpltn st6G, wj] npwig
wjjwubipnuin:

Junjuytu XX nuph uwhdwGunpuyul qupqugniiGhpp
hwiwjupqujhl wdipnnowlwlnipjnil hwnnppbghlG wquunw-
JuG-hpwduwywl wpdbpwlnpjuwb htilph ypw Junnigjw o uwh-
dwlwnpuul qupqugnuiGbphG: “pwlp hptlGg nuuwyul
Juunwptjnipjulp hwuw6 Stpdwlhwih Gw)Gnipjul {pdiGu-
JuwG optiipnu” wnw9ohl hull hnpjuwonmd wipwqptiny, np dwp-
it wpdwlwwywwynipjnilp, Gpuw hpwymbplGipp ny dhw)l
pupdpugni )G wpdtp GG n1 wGomwptih hpwyniGpGtip, wybe qnp-
onud kil mGthowljwGnphki:

‘Lwunpny hwqupuwyijwll hp hin piptg 2pewnupdwhG pw-
qnui hpwnwpénipyniGGtp, wyg pynd” hwiwlwpqujhG wiGw-
fuwunby hwjwdwpunmpmGatp ne hngnuiGtn, npnlp mwulyuy
tpypGtph hwdwp vwhiwlGunpuyul Gnp NomuiGhiph wlhpw-
dtipnnipjniG pijunptighG: “bpw YtpohG tpynt d6o wihpGbpp ow-
Juytghl Gpypnpg hwdw)vwphwjhG wunmtpuwqihg G wyuw’
lULU thinignidhg htinn: Gpyne ghiypnid £ qupqugnidGhpp
qlwghl yuwuiwywlnptl pGGnipynili pnGwo tr wjplupulp
sniltgnn wpdthwdwwnpqujhG dhtitlnyG ninhny vwhdwGw-
nuwywb dnnnypnuyjuwnpnipjnit hwunwwmbiin wihpwdtynnipjwb

! St'u Paccex I'. Rouerurymponannam: onbiT AMEPHUKHM M JPYIHX CTpaH —
http://www.infousa.ru/government/dmpaper2.htm.(09.03.2009).
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Swlwwuwnphny: +w wowyk] hkipn mplbg vwhdwGuwypuljwi
wnbpunwjh6 peonudbph Swlijwppuyn: Uwlw)6 pumpniGulnog
E hujuywmljub dGwy wyy pmdnuiGhph n hppuljub GymGph dhoby
nwo wmGgpubkwnnp:

UwhiwGwnpnipjwl wouwympniGG hGpGhG nptitk juGnhp sh
nionud: Fwulp hwiwpdtp vwhdwwnpuywl jupgh wnlw-
JuipniG0 E, UwhdwGwnpmipyniln Yywlph Ynstip, vwhdiwlwn-
nwlwl Gnpiwwmhy plnyph wpdbplbpl hpuwywa Yywbph Yulnb
nundGhp, nph wwpwaquwjnd thwjG hGupwynp YhGh tpwpfuw-
Unptip hpumGph qipuwluwympymbp: Sbpfulnhpp b nt zwpm-
Gwynud £ dGw) hwGpwjhl Yyuwbph hpngnipyniGGipp vwhiwGw-
npujwl monudGtinhG Ghpnu) Guytin:

SwphGbp wnwye hwjbpting G wyw ppwGutinblng hpwnw-
nuijwo’ «UwhiwGunpnipjniGhg’ vwhdwwnpuulnipniG»
dtGwgpnipjul Gwjuwpwlnd Jyuwjuynsty th, np Gypwhunphp-
nh «dnnnyppuyjwnpnipniG’ hpwyniGph thongny» typnyuwywl
hwGdGwdnnnyp (LGhnhyh hwGdGudnnny) 2004p. Gnjtdptph
19-21-p dwppwywjnd hpwyhpty tp dhowqquyphl utihGup
plGnpjwl wnlbnt Uptibpywl Gypnuwwjh tpypGipnid uvwhdw-
Gwnpuywl qupqugnuiGtph thnpdp it hhdGwwl YhunndGhpp
JtinohG 15 nmwpphGtphG?: 9w thnpd tp h sh piptim vwhdwGwn-
pwliwlnpjul plwquyunnmi typnywlwl qupqugnidGhph
pGphwlnip mpwidwpwlnp)nilp Gonp hpwwlnpjuwl wwj-
dwGbpnd: Utp guiynipyniG6 Ep wyn ubdhGwpnud npwnpne-
pjniG hpwghpty dh 2wpp wewlgpwjhG fuGnhpltph ypw, npnlp
plnpn) t6 wigniwjhlG hwuwpwynpjmGitph vwhdwGunpwh-
puwyuwyuwi noniGphG: Hpwlng Ep yuwpiwlwynpjuo Gubi hd
qtiynygh pdwyh pnpnipynip’ «UwhiwGungpuyulnipniG. by-

2 Npunpnipjwl £ wpdwbh Gutt wyl hwlquiwGpn, np 2003p. dwjhuh 23-24-
hG Gypwiunphpyh «dnnnypuwfupnipyniG hpwyniGph dhengny» typnujw-
JuG hwGdGuwdnnnyp (LhGmhyh hwGdGwdnnny) G-tpdwlhwjh Gjnunplqhl
pwnupnid Juqiwybpwt] tp ubdhGup' «GYypnyuyui ti wikphyjwa
uwhiw(wnpulwlnipyniG» ptidwyny, npntn hwiwynniwGh pGGwpyiwh
wnwpiw nupdwl hwnjuwtu hhdGwulngnh wpdtpwliwywl wnwGdGw-
hwwnympjnGGtpp (nbtu Collection Science and technique of democracy, N 37.
European and US constitutionalism. G. Nolte (Editor). European Commission
for Democracy through Law. Concil of Europe Publishing, 2005).
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nuyuyuwl qupqugnuiGtiph hhiGww6 shinwiGtipp tenpnp dtuw-
futinnuiGtip httmfunphpnwjhG mwpwopnii»: Uju G pwqiwphy
wj] YnGyptn hwpgtinh pGGwnpynuip hwiqbkgptg wjl htntint-
pjwlp, np hpwywgqhnwlw jwj6 ppowlwlGtinh hwdiwn swihw-
qulg Junpbtinp G0 htmhwiwjwjwpuiwl nne nmwpwopnid
vwhdw Gwnpulwl qupqugnuiGtnh wnwGdGwhwnmynipniGGt-
nh hwiwywpqujhl nuunudGuuppnidp, wnjw dtrwfutinnuiGeph
plnyph nt ywwndwnlbtph pwgwhwjnnuip, UwhdwGwnpnipjwb
tit uwhiwlGwnpuiul hpwlwlnpjuwl thott wnwowgwd fugqne-
dp dtnubnt, hGyytu Gubtt gpulg htmtiwGpGtph hwnpwhwnp-
dwl hpwywlwb gnponil hwjtgujwpgh nt wihpwdtynm dn-
mbtigniGtph dpwynwip: Uju fulnph nuomdp, dtp funphlG hwdng-
dwdp, wligndwghnnipjwl hwiwp Guytnwghl Gywiuynp i
niGh:

{hiGwubnphG wybih owywniG winpunupd Juwmwnpybg
2013p. hnyhuhl Gpitwnud hpudhpywo thowqquiphl funphpgu-
dnnnynrd, nphG dwulwygtghG 33 tpyplhiph ywwyhpwyGtn,
hGswtiu Guwbit wyn wehpny hpwnwpwywd « Lnp hwqupuyjw-
Uh vwhdwGuwnpuywbnipjnlp. ppuywlinpjul yuwpunhquwib-
np b SwpunwhpuntpGhpp» funpugpny dnnnjuonmud®; dhpohGu
pnjuwlnultg 19 tipypltp GEipujywglng 23 vwhiwlwnpuqgbun-
Gtph ghnwywl pinhwGpugniGtppn vwhiwGwnpuuwingg jui
qupquguiwl wpnh hhdGwhuGnhpGiph yepupbpyw;” wowownnb-
ny Gwbii npulg novw G hwybgujupqujhG GouGwynipjwul vn-
wmbtigniGin:

‘LG hpiGwhGnhpGtphG tp GJhpdwd 2014p. Gnjtdptph 24-
25-pG Updhpmd hpwdhpjwd dhowqquijhG funphppuwdnnnyp,
npmd 30-hg wytith pypltph vwhiw Gungpugbnbtp pGGunpydwd
wnwpyuw thG nupénpt; whphywl dwypguwiwpnid vwhiwlwn-
nuwjuwl qupqugniltnh hhuGwiulnhpGbpp, unghwuwyw6 wwj-
pniGGiph it vwhdwlwppuuwlnpjul adtiwfubnnuiGhph
hhiGwlwl wwwmdwnbbpn:

UwhiwlwnpnipniGhg’ vwhiw Gunpuyjwlnipjnl, hpujuw-

3 NEW MILLENIUM CONSTITUTIONALISM: PARADIGMS OF REALITY
AND CHALLENGES (Published on the Initiative and wiht a Foreword of
Dr. G.G. HARUTYUNYAN), YEREVAN, - 2013.
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JuwG, dnnnyppuyuwpwljwl ytunnipjwl jupqwjunuhg punupu-
ghwljwl hwuwpwnipjwl Yujwgnid Gt hpwyniliph qipwljwjnt-
pjwl Gpwfuwynpmd. upwlp ny vhwjl Guuwwuwwl, wjbt
UnGyptin fulinhpGtp GG, npnGp GnyyGpwl YnGyptum niomdGbp GG
wywhwlonui: Clnwnwobiny mwnppbp tpypGtph puqiwphy qnp-
onGytnGhiphu wnwewnyGtphG’ wju hwpgbph pnip9 hd hwjtgu-
JwpquwjhG npn) UnnbgniGiphG n Ybpnionp niGGhphd,
ghunwlwl hnpwoltphg nt puqiwphy showqqujhl npnidGt-
nh qtynyglGhphg quuw, guwiugw hwiwjupquo 4atuny
hwnnpnuyhg nunéd Gt hGupwynp (w6 juuwpwGh: Uyuon fulinhpd
wnwyb] hwiplngpyniG pGnyyp nilGh: Uh9wqqujhG wonidny wp-
dohwdwlywnpqujhb Gnp glgniGtpp, unghwjwlwl hwljwunt-
pjniGGtph pGniyph m pnjwlnuympjul YtpohlG wmwphGhph
niuntiGwuhpmp niGGtpp, showqqujhl puqiwphy fjunphpnpudn-
nnyGtpnid ujwgwd pGGwpyniGtnp, wpfuwnhh pnipg 150 pyp-
Gtph vwhiwlwnpnipyniGGtph nt ngpubg thnthnfunipjniGGtph
wnpdtipwiwuwl wowldGwhwnynipniGGaph hwitdwmwyw i
Jtpnionipynilp, hGyubu Gwbt vwhdwlwnpuwl wpnh qup-
qugnuiltiph n vwhiwlGunpuywinpjul thowqqujliugiwli
Ginp YhnnuwiGtph hhiwl Jypw hwjbgwlwpqujhl Gnp dnwunb-
gnuiGtph wnwownpiwl wlhpwdt)mnipnilin ywjdwlwyn-
ntighG vwhiwlunpuywi vywunwnhnwpyiwl hhdGwulngph
Juwnpbtinpnidp G gpu wnlympjudp dtpngupwlwlwl plnyph
npnpwlh dtnntigmuiGbph wpwownpnuin:

UhowqquhG wpwlwhlyw)nui yupohG wwphGhnhG ng dhw)6
nwpwownowlwjhb, wy Guwbt hwiwyfuwnphwjhG pGngpynidinyg
hwdwju L wlnpunupd juunwpynid vwhiwwnpujul qupgu-
gnuiGtph thnpéhG, vwhiwGwnpuywb spwynyph nt vwhdwGwn-
puwwlnpjul dtiwynpiwl plnhwlnip qotphl n wnwGé-
(whwwunynipniGGtphl: Uwulwynpwwbtiu, wjn hwpgtipp hwiw-
ynnuwGh pGGupyiwl wnwpyw gupbwl 1999 p." nnbpnu-
dnud, 2004 p." Uwlunjwagnymd, 2007p.” Uptklpnud, 2010p." Utjuh-
Unjnud tir 2014p. hniGhuhG Ounymd  hpwyhpywo” Uwhdwlwrn-
pwlwl hpuynilph showqqujhl pGytpulygnipjub ququplw-
dnnnyGhpnud, 2009p." Ubjyumwnilnwg, 2011p." (Fhn nb dw-
(btjpnynud e 2014p. ubymbtdptiphG Utnymd hpwyhpgwo™ Uwh-
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dwlunpuiul wpgpupunuwumnipjwl dwpdhGitph hwdw)fuwnp-
hwjhlG YnGgpbulGtipniud: 1999p. vwhdwlwnpuywl Ypwlynyph
hhiGwhwnpgtiphG Gyhpdwo hwumniyy showqqujhl funphppudn-
nny hpwyphpytig Lhwunwinid*: Qwuwpuwjuyui-ytnwjwb
hwiwuwnpgtph JuyniG m GhppupGuwly qupqugiwl gnponid
vwhiwlwnpuliuwinipjuwb ntph o GQuliwnipjul wilwuwunby
wdny £ ywjiwlwynpwo Gutt wjl hwiquiwbpp, np Yytipohl
nwnphGtphG wuwphh wn hwiwjpuwpwGatpnd n ghnwlwl
hwunmwmnmp niGGapnd pugynid GG hwitvwmwjul vwhdw-
(wnpulwb hpwynilph YeGunpnGGtp, hpwnwpwlynd GG vwh-
dJwlwnpuulnpjuwl hhiGwhwpgtnhG GJhpdwo pwqiwphy
wmbtintlwqntn:

Ujn hhdGwhwpgtipp hwdwynniwGh pGinipjwl wnwplw GG
nunat Guwbt « Gypnuyujul vwhiwliunpuyui nuuupuiitph
UnGptipwbu» b «Lnp dnnnyppujuwpnipjwb Gpypleph vwhdw-
Gunpuiwl pquunuwpuwiltph YynGdtpwlu» showqqujhl Yuwg-
dwytpunipymGGtph htippww YnlGgptuGbpniy:

Jdtpn6jwy ghnwdnnny Gipnud dwuGuwynpuytu hd qtyniyg-
Gtpp hpyGwywlinmd Gyhpgwo GG tnt) ny Yhw)l typnyuwlwb
tnypGtpnud vwhdwGugpuulnipjuwl qupqugiwl hhiGwlywl
dhunuiGiph pugwhwjmiwlp, dtqulnd gpulg gputinpdw i
wpw(dGwhwwnynipyniGGtphG, wybt wigniwjhG GpypGtpnwd
vwhiwiwnpulwlinpjul dhrwhutnnuilGtphG nt ngpwlg ywwn-
SunltphG: Uju hwpgbpp, npytiu wligniiwghwnnipjul wnwlg-
pwjhG hulnhp, wonwohl wlqwu GG G(dwl hwiwyuwpqujhG
pllnipjul wnwpljw nunbnwd:

Uhowqqujht Gapyw qnpoplpwgltipp Gubt yyuynd 6 pwg-
dwphy tpynpGipnd wpdthwdwjupqujhG nt unghwjwwa funp
dqlwdwih dwuhl: Utp funphG hwdnguwip, Gipjw hwjwdwnp-
nnipjniGGtpp Gnyylybtu vwhiwlwgpulwlnpjuwi dtiwfub-
nnuiGhpny &6 ywjdwlwynpywo, npnlg dwdwGwhl puwgwhwj-
nniip, qwhwwmnuin Gt hwnpwhwpnuin 66 Gpw)fuwynpyby:
{wjtigwywpqujhl Gnp YnnbgnudGhpp” vwhiwGwnpuywd
Uynwnhunwpliwl hwiwupgh wpdwnmwynpiw b yapwpbipyuy,

4 Sti'u Constitutional Cultures. Ed. by M. Myrzykowski. Warsaw, ISP, 2000.
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dhowqqujhl wnnuinyg YuynilG nt nhGwihy qupqugiwb Junpti-
nn tpwfuhp Junpnn G6 qunGuy:
Uwhdwlwnpuiul $)unwnhunwpiwl hhuGwhulnhpp qGw-
1ny wybjh hpwwnwy £ qunlind pt” mtuwdbpnpupwlwlwl b
pt" qnpoGwlul dnntignuiGtph mbtuwblyniGhg: Fpw wnwGdhd
wmtivwtmGtphG dtlp thnpdby Gap wlinpununtwy Gnp hwqu-
nwijwyh vwhiwwnpuwlnpjwl hhdGwhulGnhpGphG Gyhp-
Jwo ytpnGpjwy dnnnjuwomnud®: Npwgpuiy b Gutt OniuwumwGh
Qw)Gmpjul bpuymbph tit hwlpwjhG punupwlulmpjul hGu-
wmhwnmuunh Ynnihg 2011-2013 pywwGitnhG yuquutpyywo’
Onuwunw nid vwhdwGwnpujul qupqugnidltnh Ypwmwnh-
wnwpynuip®: bp tmpjuwdp vwhdwGuwnpuyjul dyunwnhuwpynd
L Gt UL «Uquunipjul winiG» uqiwuytpympjwi’, hasybu
(whbt Uh9owqqujhG wppupunuwunwlwb opwagph” hpwyniGph
qipwyuynipjuwG hGntipuh qGwhwwniG punm GpypGepp®: Liwa
qiuwhwwndw( thnpdtp Juumwnpynud GG Gubt mwpptp wyp hbnw-
qnuinnGtph Ynnihg, vwluwjh qifuwnp fuGnhpp wdjwg hwpghG
hwjbguwupquwjhG nt hwiwyuwpgyuo wjlGuyhuh dnntigdwb gp-
ubtiinpmuiG k, hGyp Juuwwhnyh.
1. Wyunwnhnwnpyiwl gnpownniypp ywhnnipjuwl vwhiw-
Gunnuiwl Jupgh pununphs nupdGbpp,
2. Wpnwnhnwpliwl gnpdwnnipujhl nt junnigujun-
quwjhl wawfunpniln,
3. ubpnpuwpwlwlul dnintignuiGtph e dtpnquuG jni-
onuiGtiph hhdGuwynpjwonipmniGn,
4. wprynmiGpGtph hwjwumhnipjwl tpw)fuwynpoidp,
5. Wyununhnwpyiwb JwupniGuuwywlnipniGp,

> NEW MILLENIUM CONSTITUTIONALISM: PARADIGMS OF REALITY
AND CHALLENGES (Published on the Initiative and wiht a Foreword of
Dr. G.G. HARUTYUNYAN), YEREVAN, -2013.

¢ UwuGwynpwytiv nt'u. MOHUTOPHHT KOHCTHTYIIMOHHBIX HpoiieccoB B Poccun:
Anamnrimaecknii 6onerenn. 2011, N 1; 2012, N 1-4. Anppeii MeymeBcruii,
Roucrnrynmonustii MOHHTOPHHT: HpOrpaMMa M pe3yJbTaThl HKCHEPTHOTO
onpoca B Pocenu // Cpasuurensnoe Koneruryimonnoe O6ospenne. 2013, —
C. 43-54.

7 http: //'www.freedomhouse.org

8 The World Justice Project /worldjusticeoroject.org/, Rule of Law index, 2010-
2015.
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6. Wynwnhnwpyiwl htntiwlpGtph wlunuwihtihnt-
pjniln:

Uwhfwlwppujubi dyuuphnwpljiwi qpuunp jughpp
EpYpnud vwhdwwngpuljmb ophGwlwGnipjmwb hwomwmniudl n
vwhiwGunpujubinpjubi ngidhghnp hwypuwhwpmd6 k, hGsp G
nupdbj E unyy6 ippnompjwl hhdGwluwl mnwpljum:
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1. UIUTvUH,ARO3NRMLRS
UV UUT LN MO3 NG,
SUvUlLbh 64 PAUYUT VPR HRULBUSPUT Y

3nipwpwlsnip hpwwlywl hwdwjupgmy vwhdw Gwnpw-
Juwl dpwynypl witilhg wnwye wipnnowlwlwlnd nt npubtiinp-
ynd £ wfjwy hwdwlupghG pGnpn) vwhdwGunpuyul
nmyunhGwjh dhongny: dtpohlu hp htipphG Ghpwpnid E hw-
dwljupqyuo ghnbihpGtph, uyqpnilpGbph nt tnntignidGtph wd-
pnnowlwlnipnil’ YaGuwgnih hhiGwnpwnp hwpwpbpnipniGGtnh,
nnuig «dtrmyjubugniip» hwnhuwgnn {piGuwlwi optiliph pn-
Jwlnuwynpjwl, hpwywwl plniyyph, unghwjwywl nbph, pw-
nupwliwl Gwlwynpjul Yyopwpbpjw;: UwhiwGunpulwb
miuphGwjh wipwlumbih pununpuuwpp k Gwbt unghwjwlywb
hwlpnpjwl wpdbhwdwwpqujhG YnniGnpnphsGiph hunw-
ytgnuip, ywhmnipjwl nt pwnupwghwyuwl hwuwpwlnipjwb
hhuGwpwp wpdtpGtphg GGGy wGhwnh Juppwqoh Juw-
(nGGtph m h2fuwlnipjwl uvwhdiwGGbph npnywyhwgnidp:
Uwhdiwunpuiwb ngnyuphGub Gipunnid t UwhdwGwnpni-
pjwl mbtuwibpnqupwlGuwuwl hhiniGpGhpp, hwuwpwuwyud
ynpwyumhywymyd npuig hpwgdwl, vwhiwGunpuywingpjul
hwunwnmdw G swihwGh Ghpp, vwhiw Gugpughnnipjwl nt vwh-
dwlunpuywl dywyniyph qupqugiwl shunnudiGhpp, hwuwpw-
Juwwl hwpwptipnipjmGGtph vwhiw Gugpuyuliugdwl plnyypl
nt YnGyptn wnwGdGuwhwnynipnGibpp: UwhdwGwnpuywl
dywynypp pnjwlnuynipjnil £ unwlnd thwjl wyl nhwypnud no
wjlpwlny, tpp nt npgwthny Uwhdw Gunpnipjnilp jud vwhdw-
Gwnhp Gnputpp nuntGnd GG wwpnn hppnmoepyniG: StnhG £ hhpty
<Lbqtih nuunnnipyniGGtpG hpwynilph pnjulnuynipjul wn-
snipjudp, bpp 2tipwnnid tp, np hwuwgnipynilp G hpuwlwl hw-
pupbpnipjnGGtpmy ngpu gnynipjnilp Gpyne mupptp pwtp G6°
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hGywtiu hnghG tr Jwpdhlp, npnlp dhdjwlghg pwdwl 1hGt) sbl
Jupnn’: UYLhG vwhiwGunpuwl pGyumnmdGiph m hwuw-
nwlwlwb hpnnmp niGGtph dhobit npnpwyh Ghppu Guynipnil
wtunp t 1hGh: GhpguGwynipynil gubGluwghp ne ppuluih dhob,
hwGpwjhl dwbwind quudo n Juppmqdh hhiGwpup juGnG
nupdwd wpdph nt hpwuwb Juppuqoh dhobu:

UwhiwlwnpwlwlnpinilGp, jhGhny uvwhiwGunpuiwb
dywynyph wpnwhwjmdw( db, unghwjwwl hwipnipjw b wp-
dohwdwluwnpqujhl dwlwsnnnipjul npnpwljh punwpwyppu-
Juwl dwjwpqpuyh wpmwhwjnnpnil, yuwjjdwliwynpwo t dh
ownp qnponGGtpny.

1. hwuwpwlwywl tptunypltnh nt opjijnhy ontilpGtph
hpwywihhthunthwjwyul dwlwsnnnipjwl n pGyupiw i
Uwljupnuny,

2. hwuwpwlnipjuwl qupqugiwl shunnwiGhpny G dwpnne
unghwjwwl wpdtynpiwl wumhdwiny,

3. dwpn-hwuwpwynipyniG thnfuhwpwpbpnip niGGaph
plniypnd,

4. unghwyuwywl hwipnmpjwl wpdthwiwjwnpqujhG wnwe-
(whbppmpjniGGtipny,

5. wpnuwnpuluwl hwpwpbpnmpjnGitph qupqugiwl dw-
Jupruyny,

6. dwpnnt unghwwyuwl ywpunmywlijwonipjul wumhdw-
(ny,

7. hwuwpwynipjwl punupuwyuwl ywynyph nt hpwywagh-
nwlgnipjwl wumhdwlny,

8. hwuwpwyuwywl hwdwdw)lnpjuwl ujugiwl unghwi-
pwnuwpwul GwuwnpyuGbtph wowjnipjwdp,

9. whnwlwl hpfluwlnipjuwl qunuihwpwpwlwub Ynnd-
(inpnynudny Gt hwuwpwlynpjuwl dwljwmwgph hwdwp
wuwunwufuwlwwnynipjul ghnwygiwl wumhdwlny,

10. huipGnhwlnmp wpdbpGtnh Ghpwqptignipjwl plGniyypny
tir wqquyjhl hGpGnipjwl npuyGhph httn ngpwGg Ghpnuw)-
(wyiwl wumhdwlny nt hGwpwynpnipjwdp,

O I'eresib I'. @Punocopusa npasa: Ilep. ¢ nem., M., 1990, Lo 59:
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11. vwhdwGwnpuywl wpdbpwlnipjwl dtrwynpiw l wjw G-
nnypGtipny n npuiGg hpuwwlwl sheng Ghipny] wipwgp-
dwl nt hpwgiwl dwjuwpnuyny,

12. ynGyptn vwhiwlwnpuwl nomdGiph plnypny,
npwlg hwiwljwnpquonipjwl wumhdwlny,

13. uwhdwlwnpuyuwl qupqugnmuilGbphl Gipluwjugynng
dwpunwhpwytinGtpny,

14. hwuwpwjuwywb hwpwpbpnipyniGGiph vwhdw Gwnpu-
Julwgiwl hpwljwl wumhdwlny nt npwny,

15. hwdiwlupqujhl juyniGnipjub tyqngbl (wpmwoh) b
LGnnqkl (GtpohG) gnponGitph wqntgmpjuG plnypny ti
wyjqG:

Uwhdwlwnpulwl swpnwpwybinnipjwl Jupbinpwugn)G
fulinhnG wyG t, np uvwhdwlGugpuul YnGyptun onwiGhpp (hGG
wjGuhupl, npytugh vwhiwGwnpuywl Jywynyph wihpuwdb)n
nt puwjuwpwp dwjupquyh wnuynipjul wywjdwGitpnod
vwhiwlwnpulwb Gnpibpp gqnpobl hGpGhl, wnwlg «atinpny
Juwnwywpiwl», thwlw, wjuybu Ynygwod, hpGujunwyunhsp
(wjunnuwhinunp): ‘LUwb Yywyniyph puguwluwjnipjnilp Uwhdw-
Guwnpnipynilp ybp £ wond jud qtinkghYy diwybpuynudGhph m
punh guGynpyniGGhph dnnnywonth, wy gnpohph, junwywnp-
dwl (owlh, npp gnpownpynid £ hyfuwlnipjul gulynipjudp nt
hptl wGhpwdtywn fulnhpGbph notw( ypewGwyltpnud: Syjuy
yuwnpwquwjn wndwwunynwd £ Uwhdw GunpnipniG Gpbimgyph Ene-
pjniGp, wyG sh upnn pGyuyt) npytiv «..npn2niG vwhdwlwg to
StugmphiG YtiphG»'% Stinh £ mGGGmy tptingph m npu nputiop-
dwl, «dwpdGh nt hngni» dhwuGwywlnpjul dhrwputinnuy,
guiywihh nt hpwlywbh hwunpnd, hGyp hwiwjupgh hwdwnp
wlfuntuwthbih YnpowGupwp htnbiwGpGtpn yupng £ nlGGGuwg:

Uwhiwlwnpuyul dQwynyph gpubimmpiwl Jupbmp plnt-
pwaqphyGiphg L vwhiwlGunpuywi hpwywqhwwlygnipjniln:
dhpohlu wikGwnplnhwinp qotipny Gapwunpnid & hwuwpwyw-
Jwl hwpwpbpnipyniGGtpnd vwhdwGwnhp Gnpdtiph wihpw-
dtpmnmipjul ghnwlygnd, ngpulg vwhdwlny, wyn Gnpitipny

10°Unp pwnwghpp {wjjuqyub (kqyh: Lwwunp Gpypopn: daGanpl, 1837 p., ke
688:
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wwnbnt b gnpotint, npulp hwpgbjnt tr Wuwpwmuwwlbnt ywwn-
puwunwlwinpjnil: UwhdiwGungpujuwl hpugwghwmwygnipjw i
unipjtijn G0 hwuwpwynipjwl pnnp winwdbbpp, Gpuig nw-
nwplnyp JuquuwynpnuiGtnG nt hGunhwnnunGhpp, wyng pynud wb-
unipjniln h nivu whnmwywl ppfuwlnipjul hGumhwmninGtnph:

Jwuwpwinipjuwl winuibtph nt whmwlwl hGunhwnin-
(tnh vwhiwlwnpuiwl hpwywghnwlygnipjul vhetit inwo wi-
Gtpnuw) Gwynipjnilip unghwjwuwl wihwiwdw)GnpmGGtph n
JwunwlhquGiph ywwmdwn junpnn £ hwighuwlw: Lunupu-
ghwywl hwuwpwynipjwl hhiGwywb pnipwgnhsGtinhg vkya
wj G £, np whnnipyniGG wnwe Gnprynid £ hwuwpwynipjwl uwh-
dwlwnpuywl hpwjwghmwygnipjwdp, nph hhipG hpwyniGph
gtipwuynipjwl tpwfuwynpnudb £ G hpwyniGpny hpfuwlne-
pjwl vwhiwGwthwnuwip: Mbmwuwl hyfuwlnpjwl Juptmpw-
qnij( wnwptinp niGGtphg L vwhdwlwnpuwhpujuwljwl hwpw-
ptinmpyniGGuph jnipwpwlsjnip unipjijnph Unn vwhdwlGunpu-
Jwl wjGyhuph hpuwjwghmwygnipjwl dtrwynpnidp, nph hhdpnid
wtiwnp k pGlywo (hGaG vwhdwGunpulwl hhiGwpwnp wpdtplb-
nh nt uyqpniGpGtph funp, pbwunmwynpjuwo nt thwulGwlwb G-
Juwnidp, npug htmbinnqujwl hpwgnuin:

Plwywlwpwp, punupwughl, yhnwlywb hfuwlnipjwb
wnwpptip dwpdihGGtpp, vwhdwGuwnpuhpuyuiui hwpuptipne-
pniGGaph mwppbp unipjtnGtpG odnywo Ll vwhdwlwypu-
Jwb nmwppbp hpopnmGulnpjudp: dbpohtGu ywjdwGuwynpjuwo
t Gpwlg vwhdwGunpulwl gnpownnyyph plnypny, hpuwywunt-
piGGtph Swywny, hpwyniGpGtpny m ywpumwwlnipniGGt-
nny: UwhdwGunpuyuwl dpwynyph Junptinp pGnipwqphyGtiphg
E, pt uwhiwGwnpuuwl hpwywhwpwpbpnipyniGGiph nmwnppbp
unipjijmGtph qnpownnypltpn, hpwynilGpGtpl nt Wupmwlw-
GnipjniGGtpp nppwlny GG Gepnu) Guywo nt hwuwyynywo, np-
swihny E tpupuwynpwo wyn hwjwuwpwpnmpjul wywh-
wuwlnwip nhGwdhjuwynid:

<{wyj hpwyuwlmpjwl dte uwhiwGunpuywb dpwlnyph dtiw-
Ynpiwl yuwwmdwwl thnpép yyuwynud b, np wjl junmgywopw-
JhG dtrwynpiwl m hwdwlupquwjhG gputinpdwG nip9 Eyn-
pnighw L wupty: Unweohl pwjitpp wuwydwGwynpjwo EhG unyn-
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nnipwjhl hhdGwpwnp GonpdtphG hpwywlywl plnyp hwnnpobnyg
tir hwuwpwynipjul wpdthwiwyuwpqujhG YynnuiGnpnphyGhph
hunwytgiwl wihpwdtymmpjuwdp: Muumwhwuwb sk, np Gph-
gnp LntuwynpshG yepugpynn 30 YulnGGtphg (301-325 pp.) 7n
Jtpwptipnd 66 wintuGuplunwliblwl hwpwptnpnipjnGGtpha:
Uwhdiwlynd 66 YulnGGtp «Gpypnpng YGnop pnnlnn G wnwoh-
(h dnn nupdnnh dwuhG», «Ynijuph tr YpylwinuGugnnh dw-
uhl», «wunttwiqyud wnohyGhiph dwuhl», «hquguoltph (wp-
JwuniGtph) dwuhl», «qug nt phdwl wlnnGph dwuhl», «dw-
hwgwaoGtph yunnuyp wnuyunnntph dwuhl» G wyiG: Bonp ju-
(nGGtppn hw) hwuwpwlynipjwl wpdthwiwjupquwjhl dnunb-
gnuiGtiph hunwybgnid m funwgnd GG pnjw lGnuynid, yuppuw-
q0h wjluhuh YubnGGtp GG, npnbp pGnpnymyd GG wlGdh, pGnw-
(ihph nt hwuwpwynpjwl pwupnjuiwl Jhpywpp:

Shyww t, np himwquw nuptiph ppwugpnid GnyGutiv hwy
hpwlwlnipjwb vty wqqujhG-titntguwb dnnnyGtnh plnnt-
(wo vwhiwlwnhp YuwlnGGhph dte UGS wbn £ hwwnljuwgyty
wuinulwnplnwitiuwl hwpwpbpmpjmGGaph, pupnyuliuwl yunp-
pwqoh GnpubkphG: IV-VIII nupbph pGpwgpnid pligniGyuo YJuw-
GnGGtph YbpmnionipyniGhg htnbtind E, np gpulp wnwohl
htipphG nuynyuwo b6 tnk wunmywowjhG ywwmyhpwbGtpp JyuwG-
ph YngbiniG, dwppuilg nt hwuwpwynipjul Juppwqoh wnpdb-
pwjhG hwiwlwpgh hhdptiph wdpwwlniwip: Uju fulnhpG
wytih L upbinpyty, pw6 tpyph yunwyjwpiw6 dtihG n plnig-
phG wnGyynn fulnhpGpp'':

GQunpbtinp wnwGdGwhwnmynipyniG b Guwbt w)G, np whnwju-
(intpjwl Ynpunp pupniGwlwluwb yuwbqp, wpmwphl d6)nid-
Gtpp, hGpGnpjwl npulylitnh wwhywidwl hpwdwjwuin ti
dh 2wpp wj) gnponGGtp dyunmwytiu wnwohl wjwa t6 vnti pGunw-
Ghph wipww niw(, wjwlnnypitinh Wwhywiiwl, wnnng hw-
vwpwluwlwl showyuwjnh dtirwynpiwb, wpdthwdwupqujhl
hunw] YnnuiGnpnydwl wlhpuwdtymnmpjmbp: Uju thnynd nhintin
uvwnuGwjhG dtiny vwhiwlwnpulwl dywynyph hhuGwywl

1Uju hwGquiwbpp wuwjdwGuynpyby £ Gutt yhnwywinpjul Ynpunh yuyg-
dwlipnd UgqujhG-tytnbgulwl dnnnyGtiph Ynnihg JulnGuywl vwh-
JwlwnpnipyniGGtipph pgniGdw G thwunny:
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nnutitnpnuiGpl wnlyynd GG hwuwpwjuwjuwl wyn wnwelw-
htinpnipjniGGtph hpwywlwgiwbp: Unwyl) uptinp GG gpun-
(intd hwuwpwynipjwl nt wGhwwnmh pwpnyuywl Juwppwqdh
fuGnhnGtpp, pwl whnwlwb dbptliwjhG wnlsynn hhiGwhwnpgt-
pn: GwlnGwywl uvwhiwlwnpnipynGGtph  wnwlgpwjhG
fulnhpG &6 nunlnud Ywpne wunjwowtpynipjul tpwpfuw-
Unpnuip, Gpu unbinowpwn tnpjul wlwnunpum npuyGiph wyw-
hnynudp:

301p. ujuwo pphunnbbnip nilip Whmwlwb Ypnlb hnywyb-
ny" tpypnid wpfuwnphhy m hnqbinp ppfuwlnipjwl gnpowlygne-
pJjwl npuwuwwtiu Gnp hpnnnipjnil hwunwwmytg, npp pupbph
nGpwgpnid hp ydnwlwb nbinG mGtguwy hwj hppwywlwb nt vwh-
dwlwnpuul Wyuwynyph dtiwynpiwb i qupqugiwl gnp-
onui'2:

Mbnmwyuwlnpjul wnjuynipjul yuyiwlibpnd vwhiw-
Gwnpuyuwi dpwynyph hhiGwlyw b gpuiinpnuiltphg GG nuntnud
whnnipjul vwhiwGunpuywb upgh hhiniGpGtph humwyb-
gnuip, whnwlwl hpfuwlnpjuwl hwdwjuwpgh dtrwynpnidp, wb-
nnipjnti-punupwgh hwpwpbpmpyniGGtph hhdGwlwb uyqpniGp-
(tph hwumwwunuip, whnnipjwl GipphG nt wpumwphl gnpow-
nniypltph ulnGwlwpgmip:

Muundnipjwl nuubpp yyuynwd G6, np vwhiwGungpnipjnG-
Gtph oGnilGnn hwdwh phjunpyuo L hwuwpwlnipjul wn9tin
ownwgwod pwpnuant)l fuGphpGtph modwl wihpwdb)nn-
pjudp: bpujwlnd 1787p. UUL Uwhdwlwnpnipjul plnnt-
(nudG wqnupuptg wpfuwphmd Gnp whwyh wbunnpjwb
unbnodwl dwuhG: 1774 p. ubywbupbphG wiqhwuwb qunnip-
Gtpp dhywntibhwynid hpwyhptghl wowehl dwjngwdwpwjhb
UnGgpbup, npp ponnph dwjl  pwpdpwugptg  qunnipGph
hpwyniGpGiph nnGwhwpiwl juwywlygnpjudp: Upnkl 1775p.
uuynud L wGwhunipyjwl hwdiwnp ninpnujh wuwypwnp: 1776p. hni-

2 Afwywlwpwnp, mwpptp pyplGipnd Gwhiyhlnd e Gepuynid nipg
wnwdGwhwwnmlnpymbGitp G0 wpdwlwqnyt] YpnlGh nt vwhiwGwngpuyjw i
dywlynyph thnfuwnlympniGibpnd: Uyn dwupl, dwulwynpwuwbu, wntu
Penelope Foundethakis (Panteion University, Athens) - Religion and Constitu-
tional Culture in Europe // Constitutional Cultures. Ed. by M. Myrzykowski.
Warsaw, ISP, 2000, totip 169-191:
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GhuhG hpwyhpyweo tpypnpn dwjpgwiwpwjhl YnlGgptul wnwy
E pwymd whjwhumpjwl hnswljwgnph pngniGiwG wihpuwdtywnnt -
pjwl hupgp: U6 pnniGynud £ 1776p. hniGhuh 4-hG: Udkphlyw
(whwGqbtnh htmwquw utipmn gnpowygnipjwl tir Yhwulwlywb
whnwywlinpjul hwunwndwli m wipwylngiwli hwiup
wpwlgpwjhG GpulwynmpniG nGhgwy 1787p. UwhdwlGwnhp
dnnnyh Ynnithg UwhdwGwnpnipjul dywndp tie plnmGnudp, npp
htnmwqumui Juytpwgytg Gwhwlqltph Ynnihg: Uwhiwlwn-
nnipjwl plgniGiwl nt Juybpuwgiwdl, «pnbpuwihumbtph» m
«hwuwdtintipwihumGtpnh» pninG ywjpwnh nn9 wwwinipjwlb
niuntdGuuppnipyniGp yyuynid £3, np wdtphyjwl vwhdwGun-
nwiwl ywyniyph drwynpiwl hwdiwp Gpuybtnmwjhl Grwlw-
YnipymG L mltgh] nw2GwjhG wmhyh wtunwlwlinpjwb
Juwjwgnuip, nphG plnpn) 66 pofuwlnipniGGtph pwdwlnidG no
quunuiGtph it hwwyhnltnh oqlnipjuip hwjwuwpwlnnt-
ip, wijwju quuuwljwli hwiwljwpgh wniwjmpynilp G gu-
nwjuwl vwhiwlwnpuywl ytpwhuynnnipyniGp: Uyu hhdph ypw
w2fuwphmd wnwohl wlqwd dtiwynpybg Gwhiwquhwlwl
hwlpwytnmpymt: Udtphljwl vwhiwwnpuyjuwb dpwyniyph
htimwqu qupqugiwl wnwohl gpnuttnpniGtinp Yyepwpbpnud GG
1791p. nidh vti9 tnnwd vwhiwlwnpuywl thnthnfunipjnGGtphd,
npnGg hpdw6 Yypw wipwqpytghlG dwpngnt hhiGwlywb hpw-
YnilGpGtpl nt wquunipyniGGtpp G npulg wuywhnyiwG tpw)-
fuhpGtpp (hpwyniGplbph dwuhG £hyp): Fw npnuwihnpk
wligny tp pjlupwlwlEGmpnG vwhiwlwgpuljw6 dnnkjhg dwp-
puljiunpn dnnbih: @wunnpbl wdkpplywb thnpdb ujhqp npkg
vwhiwGuynpuljmb dywYnyyph Gnp npulth ppubinpdwbp: dtpoh-
Ghu pGnpny t wjGuyhuh vwhiwGugpuljwl hwdwunpgh dtiw-
Ynpnudp, npp Gipunmy t ng dhw)l yhnnpjwl vwhdwGungpu-
Juwl Yunpgh hpdniGpGtpl nt yhnmwwb ppuwlnpjuli juqiw-
ynpiwl YJuwpqp, wjtit wGhwm-hwuwpwlynpini hwpwpb-
nnipjniGGtph nng 2powGwyp:

bGsywbu G2t Glp, vwhiwlwnpuywb Yywynypp 2wupniiw-

Julwl qupqugnn tptiunyp £ G hpupgwlw, dnnnyppuyupw-

B UwuGuynpuwbu wnt‘u Christopher Collier and James Linkoln Collier, Decision
in Philadelphia: The Constitutional Convention of 1787, New York, 1987.
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Juwl ybhnnipjwl nt pwnuwpuwghwjwl hwuwpwynipjul wwj-
dwGtpnd dtnp b pipnud npuuytiu Gnp plnyp nt pnjuwlinu-
YnipjniG: dbpohlu ywjdwlGwynpwo t wjn hwuwpwynipjul
dti9p Uwhdwlunpnipjul niGtguwo ntipny nt GpulGuynipjwudip:
Lwuwpuwljuluwb hwpwpbpnmpymGiiph vwhdwGugpuluwbuagn-
ip dopnyppujupuljub puyupuljppmpjul jupbinp dbknp-
phipnuiGphg £ wj6 wonuing, np Giwl hwuwpwynipjwbnp pGnpny
Ll wiumpuwlwlnipynilp, puquuwuwnonipjniip, hwlnnipdnnu-
Juwlnipjnilp, hwdtipw) fump)niln, hwpgynid m Gpw) fuwynpynid
L0 dwpnnt hpwyniGpGtpG n wquunipniGGtpp, hunwybgynd
nt hntuwih ywhywGynd 66 pofuwlnipjul vwhdwGGtpp, wnh-
puwytinnn E qgunimd wpnpupunuunnipjnin:

‘Liwl hwuwpwnipjwl dte vwhiwlunpuub dywlynyph
hhiGuwlwG pGnipwgphyGtn G6 gunbnud.

1. dwpngnt ntinG nt nhpp hwuwpwwwl hwpwpbpnipjn G-
Gtpnd, Gpw wpdwlwwywunynipjuwl dwlwmnuiG nt hwp-
qnuin, hpwynilpGuph Gt wquumpjmGGhph Gpwuwyn-
nnuip’ nputu pwpépugneyyG wpdtp, npytiu widthowywd
qnponn hpwynilp,

2. hpwyniGpny hfuwlnpjul vwhiwlwthwynuip,

3. hfuwlnipyniGGtph pwdwlniil nt hwjwuwpwlpnnidp,
whnwlwl poluwlnipjwl vwhiwGuwgpujuwli hwdwlwnp-
qnui  qnpownnyjp-hGumphmmw-ppwjwumpynil )npwjh
nhGwdhy Geppu) Guynipjwl tpw)fuwynpnidp,

4. dnnnypnwhpfuw Gnpjwl hwunmwwmnidp, p2luwlnipnGGt-
nh nGupnyhnmpiniG6 n ytpwhuybhnipjnGp,

5. punupwluwl, mGntuwlwl nt Jupswlwl nidh ouyunhdwg
wywtinpniwgniip, wquum mintuwui dpgulygni-
pjwl tpwpfuwnpnidp,

6. gnpownGuwyul, yjunmgwwpqujhG, Gnpwlwi n unghw-
jwjul wijwpunipjudp odnyjwd puuuwjuwl hwdiwlwnp-
qh wnljuwjnipynitp,

7. wqqujhl hpwjwlwl hwiwywpgh GipnupGuwynipynilp
vhowqqujhl hpwyniGph GnpuitphG nt uyqpnilpGtphd,

8. UwhdwlGwnpmpjwl qipwwynpjwl nt JujniGnipjw
wuwwhnynudp:
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Uju hpiGuwyw pnipwgphyGpp vwhiwGungpujul mwp-
ptip hwiwlwpqbpmd Jwpnn G6 wwpptp Yopy gputiinpytby:
bGswtu Gyytg, thwlywlwy t, np UwhdwGuwygpnipynilip GEpdno-
Ynn Jud wpmwhwigny «wypmbp» (hGky sh uwpnn: U6 wdtG
dh Ynlyptn tpyph wpdtipwjhlG hwdwlywpgh nhGwidhy pln-
hwlpwlyw dnnbG £ Ynsdwo tpuwfuwynptiine wyn hwiwwuwpgh
wnwonlpwgn, Gtpngu)Gwy nt jujnl qupqugmip’ hw)yh wn-
Gtny wyu npnpuimd wnwownhiwwl dwph dtnpppmuiGtpp':
Nrunh vwhdwGwnpuywl montiGinh hhipnd npynud 66 Gubc
nlnhwlnip pGnyph hhiGupwp uyqpenilpltin, npnGghg ptnnuip
uwhiwGwnpuywl hwiwupghl wyp npuwy Yhwnnpgh: OphGuy,
hpwyniGpny hpfuwlnipjul vwhdwiuthwdwl pugwnnip th-
wndtipnptl Jyuynud £, np qnpd niGklGp ny hppwjuwywl wtnnt-
pjwl htim, hul] wnwlg h2fuwlnp niGGhiph hunmwly nwpwi-
owwniwl wGhGunh E vwhiwwnpuiywl doannyppujunnipjuwG
hwumwwnuin: bp htpphl, donqnypnuwywpwlwi hpfuwlnipjwi
atiwynpniiG wGhGwnhG L wnwlg ywwum)wds vwhdw Gunpuyju i
dywlnyph: Muumwhwywa sk, np gqpujulnipjub dto hwlnh-
wnud Gl Gutt wjGuhup dtrwytipymuibtn, hGswhuhp GG «<hwlw-
vwhdwfwnpulwl dyuynyp» Jui «uwhiwlwnpuui hwjw-
dywynyp»": Qw Jyuynd L vwhdwlwnpuljul wpdtpGtinG n
uqpmiGpGtipp dtiwhubtntpm t Gdw G yhdwny gpuilip wytmwlyw i
hofuwlnipjwG dtnphG gnpohp nunpdGhnt hpnnnupjniGGtph dw-
uh(:

{wyh wnltiny vwhiwlwnpuywl dywynyph hhiGuwywd
plnipwqppsGhipp’ vwhiwlwnpuiwul swpnwpuwybnnipjui
hwiwp Gpuytunwjhl L wyl, np Gwhu ywhwnp £ hunwytgytl hw-
vwnpwlnipjul vwhiwlwnpuwlwl Guuwwunwulitppn: Ujlnithtnt
npnwlhwgynmu GG wjyG uyqpnilpbtinp, npnlp phunwd GG wyjuy

14StinhG t hhpti 2004 p. hniGdwphp 12-14-p UwGunjwagnyh (Qhih) showqquihb
Jthwdnnnynui (« UwhdwGwnpulwlnipynil, hhG ngnyuphGuitp, Gop w)-
fuwnh») UkGhquh Gepujwgnigsh wpmwhwjmnipniG6 wjl dwuhl, np wd-
phipywG  pninp GpypGhpG b6 vwhdwGwnpnipyniGlbp,  vwluyG
uwhiwwnpuwlwlnpynil qnynipjnii yniGh, pwlh np wyn vwhdwlwnpnt-
pyniGGtnG wnwybjwwtu Juenigywo Gl Ghpintojwo wpdbtpltiph nt ulg-
pnilpGhph ypw G hhiGwlwlnd yupquiunuwjhG plnyp GG Ypma:

15 St'u http://university.tversu.ru/misc/pravo/pravo.html.
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unghwuwlwl hwipnpjwl wpdthwiwyuwnpqujhl Ynnuilnpnynid-
(itiphg bt nuymd Gpynh vwhiwGwgpuui yupgh dtrwynpdwb
hhipnud: Fpwlg hpwlywliugdwl wumhdwlng GG npnyynid tpy-
pnud vwhiwlwnpulwl duwynyph hpwuwl pputinpdwl
plnypl m wnwldGwhwnnipnGGtpp: bp htpphG, vwhdw Gwn-
puyuwl dpwynyph dwywpnquyny L wuwjiwlwynpjuo tpypnud
vwhiwlwnpulwb dngnyppujupmpjul hwunwndwl hw-
onnnipjniln, npp vtp dwdwGwyitpnd tpyph wgqqujhl wa-
Juuwlgqnipjul nwqiwjwupnipjwl Jupbp punungphsGtphg t:
Uluhpwnp Gnph QGwwunmwumnwlwagpph wnhpny wytih pwl vty
nup wow9 4. Puumwdjwlgp qptj k, np Gpp pwpén £ wqqh
«hpwywlwb Ynyumnipwb», win wqqp upnn k «...jubijugh Yap-
wny bt Uto ognunny Jujbit wquumwihwm opklpGtp, wibtih pG-
nunpdwy hGpGwywnpniphiG, G hip Yewlph Gnp Gptimgpltph htin
dhwuh( Gw ywhwGonid k. Gnp optlpGtip»'©:

UwhiwGunpuub sywlnypp yipuguywl hwujuwgnipjmb
sk, wyl npubtinpymd £ unghwjwlw6 hwlpmpjwb JaGuuwytpwh
pninp ninpuGhpnid: 9w wnwohb htpphlG pwgwhwjmmd t, pt
hGs wpdtipwjhl hwiwupg k piyuwd hwuwpwuwlwl hwpupk-
nnipjniGGtph b whnmwlwl hpluwlnpjwl gnponGtnipjwl hhd-
pnt: Uwhdwlwnpuywb dywynyph dwwpguyny G0 wywjdiw-
Guynpywo pnil vwhdwwnpuyul monmiltpp, npybu Gpynh
{piGwluG ontlp’ npuw wnwownhdwyuwl pnypp: Uwhdwlwn-
nuui Wywynypl hp wnwpuywlul nputinpnuiGhnd £ qunlnwd
nlnniGywo ontiipGtinh nt wy hpwywwl wlnbtph, whnnipjul
pwnuwpuwlwl hwiwjwpgh, punupwlwl hGunmhwmninGtph m
hofuw Gnipjwl dwpdhGGeph gnponiGtnpju G, npulg thnfuhwpw-
ptipnipjniGGtph, wGdh hwuwpwywywb YaGuwnhpph, Gpuw hpw-
UniGwynipjul vt9: Mwuninipjul nuubtpl wiwnwpybihnpti
Jywynud GG, np, wjunthwlntind, vwhiwlwnpuywb sQwynyph
dwlwpnwyh qGwhwndwb qifuwynp swhwlhyn Gpipmd uwh-
dwlwnpuul dngnyppnujupmpjul wumhdwGa £, hul gpu
pwpépugnuip’ vwhiwunpuyjul qupqugnuiGbph qpfuwynnp
wwhw(on:

16 Pyunuwdtw g 9., Fwnwunwlughpp Utuhpwnp Gnoh. bpuiwpw Guywd
htnwqonmiphiG // «dnpd», 1879, N6, Lo 66:
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UwhdwGwnpnipyniGhg vwhiwGuwgpulubinpjui, gubljw-
thhg hpuYjuwGhG hwulbn dwGweyuwphG wigln £ homuwpulju-
Jwb hwpuwpbpnipyniGGkph vwhdwGunpuljuugiwb vhony:

Uhowqquwjhl uwhdwlwnpuwhpwywlwb shupp Gipuyniiu
hwwnnmy Jupbtinpmd £ hwuwpwwlwl hwpwptpnipjnGGapnid
vwhiwliwnpuywb uqpnilpltiph nu Gnpdtph hntuwih Gpufuw-
Unpnuip, wjn hwpwpbpnipyniGGtph, wjuybu Ynywo, vwhdw-
(unpuwlwgnip” npuytu hpwywlwl, dnnnyppujupwlwi
whunwljwl hwiwljunpqbtph jujwugiwl Gwhuwnpjuy:

Gpti thGt XVII nupG hpujuwpuwnupwlwl dwnph qupqu-
gnuip hwlqlgntig uwhiwlwnpmpjniGGtph pligniGiwd, unghw-
(wwl hwipnpjwb {piGwlub ontlph vhongny hwuwpulyju-
Jwl hwiwdw)linpjul yujugiwl qunuithwphl, wuyw htwm-
vwhdwlwnpuwlwub Jpgwbh qpfuu]np julinghpp VwhiwGwypni-
pjuli dhongny Lpypmd vwhdwlwppujuinpjui Gpw)fuw-
Ynpnud( k:

blswtu mbuwlp, «uwhdwlwnpulwlnipjnilip» pwnpn hw-
vwnpwlwyul-pwnupuwliwi Gt wtnwhpwywwl hwuljugni-
pjnil E: Uj6 wnweohl htpphl GGpwnpmd L vwhdwGunpuljwb
dnnnypnujuwpnipjuwl hwunmwwmnid: “d+w Guuwwmwy b, nphG dq-
nnud GG unghwjwlwl wowownhinipjwl ninh pGwnpwod GpYplt-
nn: Umjuyl wyy Guuwuwuljh hpuljwmGugndp wuwhwGemd L,
dwulunnpuwbu, wyGyhup wupnwughp bpugfuhpbp, hGswh-
uhp GG vwhiwGuypulmb Guuwuwuwliph nm hhdGwpup
uljqpniGpGbph dwlwinuip b Gpupfuuynponuip yhwnipjwb
nn9 hwuwpwlnpjub Ynyshg, vwhiwwygpuljmbG uljqpmplb-
phG hwiwuywmuwujuwlng yhnwljuwl pfuwlnpyui wnljugni-
pjnilip, mGhpmdt)ym hpujuwghwwlignipynilp, hpunilph qlipw-
Juynipjwb uljqpnilph ypw junnigdumd hppjuljul hwdwlup-
gh Juyugnuip, vwhiwGuypuljmb juwpgh ni VwhiwGwuypni-
pjul gpuwljuwynipjmG hntuwh yuywmuuwiyjwonpynilip b wy)G:

Uwhdwlwnpulwl wppupuwnuwunipjul dwpdhGGtph hw-
dwpuwphwjhG funphppudnnnyh wnwehG YnGgptiuntd!” wnwGé-
Gwhwwunny Juptinptg wyl fulnhpp, np pwwm tpypGtpnd vwh-

17 Stinh £ mGtgt 2009p. hniGJwnh 22-25-p Ghjyyumuwnm Gmyd (wpwwdpphljub
{wlpwwbwmmpinil):
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dwlwnpulwinpjul hwunwwmnuin GuwwmbihnptG htnm £ dGnd
vwhdwGwnpulwl thwumwpnpwjhl wjl nionwiGtphg, npnlp,
npwbtiu hpwywlywl dwmph nt dwpnjwjhlG pwnupwlppnipjwul
atinpptipnuiGhp, hwdwh pigophGuyytinyg’ st nuntnid wyjuy
UnGyptn hwuwpwynipjul wpdtpwjhl hwdwjupgh opquiGw-
Juwl pwnunpuwuwppp: Uwhdwlwnpuljwlnipjul hwunwwm-
dwl hwiwnp Uwhdwlwnpmpjuwl wnlwjnipjniln nhintiie pujuw-
nuwn sk UygbhG, Uto AphunwGhw6 snGhGwiny vkl wnwGéhd
{hiGuwyuwb optlip, Ghpyuyniiu hwiwpynd t Gypnwywjh hpw-
Juuwi, dnnnyppujupuwlyui juyjugwd yhnmnmp niGGtphg vb-
yp: holpppp wvwhiwGugpuluwb hhiGuwpup uqpmpGbpb
wqqujh6 hpojuljwl homiwlwpgmd b hwowpuljuwlw wpul-
nhluynd Yjubph Ynsbne vk k:

UhwdwiwGwy, wqqujhGh nt hwiwdwpnujhGh Gepguy-
Gwydwl hhdGwhulnhpp uvwhdwiunpuywb omuiGhph Jwywn-
nulnwi ny Uhwjl hpwwmwy b, wjite GuuytnwjhG dshowqquhl
hpwywyw6 Gipyu qupqugniiGtnh wemdny: {wpgnp dhw)G wyl
sk, pt hGywhuhG & UwhdwGwnpnpjudp wipwgpywod uwh-
dwluwnpuywl Yunpgp t h6y uyqpnlpltip G6 npjwo hpwyniGph
nt hpfuwlnipjwl thnfuwnGynipyniGGtiph hhipmd: FwwG b wyG,
pb hGywbiu £ npubipynud myjw) vwhiwlGwnpuljul jupgp hw-
vwpwuyua Yywbpnid, nppwlnyg GG dhu nt wpynil uvnwlnid
UwhdwGwnpnipjuwl hhiGuwpunp uyqpnilpGhpp, ny & hpfuwbne-
pjul hpwywl wnpynipG nt Ypnnp, nppwlnyg t tpufuwynpjud
nt w2 unyw ijwo dwpnnt wpdwGuwwwmynmpnilp, nppulny GG
gnpoliwjulind nwpwlowwm, wijwju nt hwjwuwpwrnwo
whnwwb hyfuwlnipjul dwpdhGGbpp: YhpehGGbphu tpupfuw-
YnpnidG E wjyl hhiGuywb swthwGhop, npny hGwpwynp L qGw-
hwwnt] vwhiwlwgpuwlwlnpjwl hpwlwl Jhdwlyp, pwgu-
hwjwnt) guGywihh nt hpwwGh Ghipgu) Gwiwl wunhdwln:

bpwywywb dnnnypnujuwpnipjul dwlwwwnph pGupwo
tpynGtph hwdwnp Guuybtnwjh6 L wj6 hpnpnipjwl ghnwygniip,
nn UwhdwGunpmpniGhg dhGst vwhdwGunpujw lngpjnd dw-
Gwuwphp sh wjwpuynid Gpyph {pdGuyw optiliph plnnilni-
uny, wlgnuiwjhl npnyypltipny Gwhiwmbugwo hGy-hGs Guwuw-
wwwnpwunwuwb pwjbpny, whpwdtym hGuumhmnnbtph m
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JuwnnyygGtph dbrwynpnuiny, dwpgnt hpwyniGpGhpl nt wqunne-
pyniGGipp Uwhiwlwnpnipjwb bt wipwqptnyg: Ujn dwlw-
wuwnphp jnipnyh wpmugnjubipl b Gowjuownbowoh b hpuljw-
Gmipjwl, npnlg hnfuwnGynpmGatpp GpuybnwihG Gpuiwyni-
pjnil mGt6 hwwnjuwybtu Ytpwihnfuynn hwuwpwjuwwb hw-
dwunpgtiph hwiwp: Wy dwGuwoyuphG wiglng E unghwjuljub
hwGpmpjwb jnpuwpwligjnip whngudh dheny, Gpuw wpdbpllw-
uilbph nne hmiwljumpgqny:

UhwdwdwGwl, Gnp hwqupuwijuynd nip9 dwpumwhpw-
ytipGtin 66 Gnywd hwuwpwynipjwl punupuwlwl juqiwynp-
dwl n vwhiwlwnpuiwl qupqugiwl wji gqnyuphGuitnpha,
npnGp, ujhgp wnltiny hwnjwwbu 16-18-pn nuptiph hpwyw-
thhihunthwjwlw G wyniGpGtphg, 19-20-pg puptpnud nupdw G
wqquwjhl whnwlywl hwiwwpgbinh nt thowqqujhl hppwywhw-
pwpbpnipmiGGtnh dtrwynpiwl mbuwul hhip nt whlniGuw-
pun: Lwnluwlywywl tp htilg UwhdwGunpuywb hpuynilph
dhowqqujhl pGytpuygnipjub ntintiu 6-pn yehwdnnnyh (2004p.
Uwlwnjwugn) pidwjh punpnipniln’ «UwhdwGugpuubnipniG,
hhG nnyuphGuGtp, Gnp w)fuwph»: {hlq on wmbiwd pGhwn-
ynwiGhtpp, 61 tpypGtph 450-hg wybjh dwulGwyhgGtphG Ghp-
Juwjwugywo 100-hg wytih quynyyglhpp vty pinghwlnip bqpu-
hw(gnui niGthG Gnp hwqupwyjwyp Gop fulnhpGtn £ wowown-
pnd Gwjunpn nuptpmd dtiwynpjuwo m gnpownpjud uwh-
dwlwnpuhpwyuyul nondGhphG: <p6 ngnyuphGuGbpp nipe
Japwhdwumwynpiwl wihpwdtpmnipjnil niGkG: ‘Lnp fulinhp-
Gtpp Gnpnyh mondGhp G0 yuwhwloniy: ‘Lniyl ngny wpdwlw-
qnytighl dnintigniGtipp 2007p. UptilGpnid hpwyhpywo' Uwhdw-
Gwnpuyjwl hpwynilph dhowqquyhG pGytpuygnipjul qu-
quplwdnnnynui: Upjwd hwpgunpnudGtpp, ptiptoy, hunmwy 66
nt wwng: Gfuwynp fulinhpp npughg pfunn dh pwpp Ynbypbn
hwnpgtinh §2qphn ywwnwufuwbp qunGh G t:

“Vuwju. npn°Gp GG Gnp hwqupudyuynid dwpnymipjubp Gin-
Jwod dwpumwhpwybplGbpp, npnlp Jupnn GG vwhdwGwunpuh-
puwywyuwb Gnpnyh peoniGtip wywhwGot:

Gpypnpy h°6; wnwGdGwhwnympnGatp nGhG wyn dwp-
wnwhpwybplbpp yopuwhnfuynn hwuwpuwujw i hwiwwpgb-

31



nh hwdwnp G hGyyhuh jnipwhwnntly MomdGhp 66 WuwhwG-
oniu:

Gppnpy npn®Gp GG vwhiwGunpuppuwyuwlul htunwqu
qupqugnuiltph wpdthwiwlwnpqujhG hhdptnG nt hhdGwywd
thunnudGhpp:

UhowqqujhlG hwGpwjhG-hpwjuwub qupqugnmuibtph mwup-
ptip dSwptiph hwitvwwmwwb Ytpnionp jniln yyuwjmd k, np hhd-
Gwliwl gnponGGtpp, npnGp plnpn) GG Gonp hwqupuyjwlh
hwuwpwlwlwb YupghG i, vtp yupohpny, ptjunpmd GG Gn-
nnyh nonuiGtin, wikGuplGnhwlnip qotpny hwgnu GG htwnti-
JwGtphpA.

1. wmbnh £ niGtGmyd hwuwpwjwjuwl mwpwplniyyp gnponp-
pwglbiph wllwpwnby vhowqqujiwgnid, mGmtuwud, ungh-
wwliwl, hngbitp-vpywinpwjhl hwpwptpmpmGGtnl qquih
swihny yapwybnmwywl plnyp Gl uvnwlny,

2. wmlwmbtuwjul, mtntuunyuub, hpujwlwl qunpuwju-
gniil nt unghwjwwl hwlpnipjwlp ytpwpbpnn Jwwn wpdbpGb-
nh mGhybpuwjugnuip hwuwpwiwlwl hGntgpiwl npwjuwtu
(np hpwyhdwy GG unbnoty, tipp yugquwynpynud b6 Gwfuwntwn
snilitignn vhowqqujhG hwdwlgmpjmGGtp, hGywtu, ophGwly, Gy-
nwuihnipynilp, nph wWuwpwquynd wlhuniuwihtjhnptl wnwy
tlwy pnhny Yyepytnwjuwl UwhdwGungpnipjul qunuithwpp,

3. Gnp hpwywlnipjwl pnpn) wonwldGwhwwnmynipniGGb-
nhg t w6, np bwybu fuqyt &6 vwhdwGGbpp Gipuybnwywl dn-
nnypnuyjwnpwlwl hwiwlwpqbiph G yipybmwyul nintuw-
Yl hwpwpbpmpjmGGtph Shotit's,

4. Yhowqquwjhl wnnuiny dngnyppujupuwyul qupqu-
gnuiGtpp, vh Ynnuhg, yuwhwlomy kG gnpowygnipjwl, hpuwyw-
Juwngh ywumwwbnipjwul, hwdwupquwjhlG GhpnupGwynipjul
nt Juynimpjwl Gnp Swiwpguy nt npuly, dynw Ynnihg wnw-

¥ hGswtu hpwjwughnptib Gymd £ ypndtiunp EpGum Mypptu $nl dwygqtiyti-
' Gdwl yujydw(atpmy, tipp dnnnypnujupnipnip Gepthwynud £ wqqui-
JhG-yhnwywl vwhdwGGbpnuy, hul nGntuwlwl hwpwptpnipyniGGpn
Jtipybnwlwl pnyp niGhG, whnmp L funut) dnnpnypnuwdupnipjul qupqug-
dwl Gnp thnyh hwdwpuwphwjhG dnnnypnuywpnipjuwl wGhpwdtywnni-
pjwG dwuhG (Deutschland, 2002, phy 4, ognuunnu-utiyyunbtipbn):
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owgh kL nip9 hwlwunpynl Ghpytunwjuwl hwpwptipnipjnGGt-
nnid dnnnyppuyjwpnipjul wpiwnmwynpiwl tr dhouytnwlwl
hwpwpbpmpjmGGatpnd nudh pijunpuilph Shetit,

5. (dwG hpwyhdwynud ndwpwlmyd t Gubtt showqqujhb
dplwluwmbmtivwul dqiwdwitinh hwnpwhwpnuip, npp Gnp
hwqupuwijwyh GwhwpbtdhG hwdwywpquwjhG, funp Ybpwnp-
nunpuui dqGwdwdh plnyp vnwguy: UYtihG, hwiwlupqu-
JhG dqlGwdwip unghwpuwyw G yuwnmwlyhqiGtph Gop Guwuwnpyu-
(tp E untinomy, npnlp wnwlg wpyniGuwhtinnipniGGeph (nuonid
st0 qulnuy,

6. npwbu plinhwlnip hnnd' hwuwpwlwlwl hwpwpb-
nnipjniGGapnid pnyjuGnmd E yhnmpjwl Jupquynnpps ntipp?’:
Uwluw)G hwidw)fuwphwjhlG $hlwluwlwl i nmlGunbuwlub
6qlwdwip, npG wybjh funp wpdthwdwuwpquwjhG pGnyp nilh,
phijunptg dninkguw@ Gnp thhthunthwjnipniG’ Epunptidwy hpw-
JhdwlGtpnid wihGwphG £ hwulh) yujninipjuwl wnwlg wb-
nnipjwl wlnhy showdnnipjud,

7. Gwpunpn nuwpwybtpoh hwuwpwjuwjuwli pwgwuwlwb
tGtpghwjh YninwyniGtnG nt hwdwlwpqujhG thnigmdGhpd
wnwy b6 ptpt] hwuwpwlwywb Yagnpjwl wjGuyhuh yhdwy,
nphG plnpn) G0 wGyuyniGnipjnilp, wnpnynipjnilp, wpdthw-

1 QwunuGyuywa t 2003p. wwphth 12-h6 UwGyum Mbnmtppnipgnd hpughp-
Jwo' «lownunnipynil, wGyunuwlgnipniG, thowqquyhl hpwynilp. hwjwgp
wywquwjhl» pidwyny dhowqqujhl YnGdtpwlund dbpwGuhwjh Guhuyhb
‘Luwjuwquh dwy Chpwyh wpnwhwjmwd thnpl wn wjh, np «Uhowqqu-
JhG punwpwywlnipynibp, npp unniggwo b dnnnypnujwpuwlwl wpdbp-
Gtnh Yypw, whwnp E fjuwpufugh waghdth Yntiyuhy Gopdbtph ypw b, ngpu htin
ututn, wlhpwdtywn L hhdlhp thowqquihl wpnwpunumuwlywl hwiw-
Jupg, npp Yngqwo YhGh wyn hpujwlwb GnpibphG hwywumwp nid hwnnp-
nhi: 1y bh showqquiyhG Yupg, npp dhugwo b wpniGuuwluwb htnwGlyuwphG,
sh upnn hhiGywo (hGh) nudh mpudwpwlnmpjwl ypu»: (St'u // [pasose-
nenne, 2003, N 5, t9 8):

200w Jtpwpbpmu £ hGswbu mbGumbuwyul ninpunhG, GnyGubu’ te hwlpughG
Yqunwyuwpdwl puqiwphy hwpgtiph: bGswtu tpnnd £ ypnd. 3n. U. Sh-
fundhpnyp” hwlpwjhG puwlnipjul dopnyppnujupuyul hhdptph wad-
puy GnnuiG n hwuwpwuwlw hGpGujunwyupiwb gnpontG hwdwlupgh
wnpdwnwynpniil wihpwdb)m Guwhuwngpyuiltp G0 unbtnomy Gpyph unw-
Jupiwlp pwnupwghbtiph dwuGuygnipjwl hpwynilpl wnwyt] wipnnow-
Jwl nit thwpdbtp hpwgltnt hwdwp (ntu F0.A. Tuxomupos - O Mojephu-
3armu rocynapersa // sliypnan poceniickoro mpasa. 2004, N 4, totip 3-16):
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dwlwnpqujh pthnpp, hpwghnGwih m «dhowynipjwb» wljmhyw-
gnuip,

8. pwnuwpughwjwl hwuwpwynipjwb Jujugnuip b hpw-
Juyuw(, dnnnyppujuwpuyul wyhunnipjwl untindnidp nupaty GG
hwiplnhwGnip hntwy: Unwyty hpunmwy E nunind mGhytpuw-
1hquh tr wqqujhG wnwléGwhwnmnmpniGGtph hw)nmtgiw i
fuGnhpp: Uhwdwdwluwy, Geppu)Gwldwl thnfuwnptl £ wykih
GG upymd wpdbhwidwyuwpquwjhlG hwlwunmpniGGtnt wqqu-
ytlGunpnb tr wGdGwytlnpnl yhinwjwl-hwuwpwjujuwl hw-
dwluwunpqbipnid, hul] «tplnu» tir «ghinu» hwuyugnipjniGGtpp
vwhiw lwnpuhpwjuwiul hwpwpbpmpjmGitpnu yipuwhdwu-
nwynpiwl fulnhp niGLG,

9. JwpniwjhG hwGpnipyniGp, dh Ynnihg, hngbiinp-dywynt-
pwjhl hwlpnpnilhg wumhdwlwpwp nuninw £ dbpulunhy
uywnnn hwGpnipjnil, dynu Ynndhg' Ypnlp, hnqbiinp ninpup
dwpnnil wunyjwowjhl wpdbplbpny wupbglbnt twywb nh-
puuwwunwnpnipynilhg htnwGwny Yytp GG woynid dwwl, dwp-
nnil funppugwd hGpGuidthnth Giptytinbguw tptiuyph: Rwgh
npuihg, wquu ntjwjh Swjwiwl bt mGmbuwlwb gnpuy
dpgwygnipjul ywjiwbitpnud pupnjuub Gnpdtipp YnpgGnwd
b0 hwuwpwlwlwl hwpwptipnipjmGGtph yupquynpgh nt fjupw-
(hsh hptiGg GuhuyhG nbpp,

10. hwpunnipjul tir wnpuwwnnipjwl Wypwwumnp hwuby L ptick-
nwguiwl wjGuyhuh vwhdwlGwqoh, tpp npulp yupquutiuv wi-
hwiwwntntih GG nuntni?!: QwdwiwnpnyuyhG swphp GG nupdtg
pipwininip niGl nt whwpbyynipmilp: LhpohGhu wilwhiwugby
owjuwnuiG niGh wmGmtuwjul, unghwwywb, pwunuwpwlywb
nuuuuyuwndwnibp bt hwjwngpymd £ wpdbplbph wjl hwdw-
JupghG, npp Gipuynuiu nGhwo L punupwughwlwl hwiwéawj-

2unptiywl dpguwlulh nuthGayhp, UUL ‘bwhiwquhh GujuyhG junphpnu-
Y, mGnmtuwgbn dngtid Unhqgihgn shwlqudw)l 6)dwpumwgh b plnhwG-
pwgltiny, np Giwl phitinwgiwl yuwndwnp mintuwlwl gnpuwjugiwl
ufuw plipwgpn bt Swjpwhtinugywo thptpwihquG k: Uwpgynipjub qupqug-
Jwl Gyuwwunwyp sk hwpumnipyniGp thnppwphy wGhwwmGtph dtnphG Yninw-
Yt hwiwnwpwo wnpunnipjuwl yuwjdwiibpnd: Smpwpwlsynip mbmbi-
uwlwl dtnGuny whwp £ qGwhwwnyh Gwbt hp unghwjwwl htmtiwGpGt-
nh mbuwGyniGhg (« Fnpwjugdwl vnytpnud», Deutschland, 2002, phy 4,
oqnuunnu-utiwyntidptip):
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(intpjudp dnnnypnuyjupuwywl hwpwptpnpniGaiph hwunwwu-
Jwl hhipnid??,

11. dwpnnt wpdwlwwwwmynipynilp, Gpuw hpwyniGpGtpp
nuninud GG Yhowqquhl hpwywhwpwpbpnipmiGGtph opjtyn:
Uwnnynipjniln Gnp hwqupuijwy piiwynfutg’ «thpptiny» hpw-
UniGph pGupwl m gpu yuwpumuywlnipjul wqqujhlG Ju-
nuwwnbtinn, tr dwpnnt hpwyniGp Gtiph wwumwwlnipjwb hwp-
gn nupdéwy Yyepytmwlwl tpbmyp’ wju hwpgnd twytiu uwh-
dwlwthwybny wtnwlwb hlpGhpfuwlnpnilp,

12. bwytiu thnfuynid GG dhowqqujhG hpwynilGph wmbtnl ni
ntinp thoybmwljw b hppuwjuwul hwiwjupgni: UhwdwiwGuy,
wjwlnuyuwl hpuwjwljwl hwiwjupqbiph mwppbpnipniGGapa
wnwyb] hwpwpbpwlwi G0 gunini: GYpnywlwb dwjpguiw-
pwjhG hpwywwl hwiwjupgnd Gwhuwnbyp nunlnid £ hpw-
Ynilph Jupbip wnpjnip, hul dwpnne hpuwymGpGipp, wijwju
wqquwjhl vwhdiwGGtphg, thowqqujhl yw)muwwlnipjwb op-
JQn 66 nuntnud: Lwdwfu Gwtt thnpdbp GG wpynd dnnnypnu-
Juwnpnipjul «wpmwhwidwl» nipnnipjuip’ wnwlg pwyjwpwp
swihny hwyh wnlbjnt ngpw gqnjnipjul hwiwp wlihpwdbywum Yui-
uvwihowywjnh vnbtnodwl junptnpnipjnilp, ud nu wpymy L
qnun pwnwpwul hwpyuwpyGtph hhdwG Yypw,

13. uwnp wwwbpwquih wjwpumhg htinn ni hbmhwdwjGw-
Junpwuwl nwpwopny dnnnyppujupuwluwl qupqugnudltnh
wuyiwibpnd thGunpynd GG showqqujhlG hwjwuwpwlynnt-
pjul Gnp htGwytwnmbp: Upfuwnphp tpyptictin hwiwuwpghg nuip-
4t £ wlyuymG dhwptitin hwiwlwng pwqiwpbitinh ytpwdbking

2h(swytiu wpnupwughnptib G2 GG Spwluhwgh vwhiwGungpuywl junphpnh
Gwhuyhl wlnwy, ypnptiunp dwy Onptipp, bojwlnhwjh qbipwgneyyG nuumw-
pwih whnwy dptluhu Utindhl, Gypnwwjh funphpnh lonphppupwwyw6
Jthwdnnnyh hpwywlwb hwpgtinh e dwpnnt ppwyniGpGtiph hwGdGuwdnnn-
yh winuwd Uhpty Bnilnb, Ujunphwjh qipugnm)l nuunwpwih Gwuwquh
EdphG dhgiwlp te wyp’ «Uhwpblynipjul nhd yquwjpwpnd Gyuwwnw-
Juwhwpiwnpnipjw Qwhbtiph G dwpnm ppuygnGpGtiph dthotit hwpytilyynh wwh-
wwlnuip» ypnwnnipjuwdp hptiGg bnyplipnud” Gipujugyuwo Umpwu-
pnipgnud 2002 p. dwjhuhG hpuwyhpjwo thowqquhl nuuwlwl mwulbpnnn
YnGdtipwlund, ytinohG hwpyny, whwpklsnipymb gl wpwypwpp hwlqnud k
wyl hptiwy Gph hwypwGwhh wwywhnddwlp, npnlp plwo LG nng hwipne-
pjwl unghwjmlwl hwiwdw)yGnipjuwG hhdpnid:
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hpwywl dhnmiGtpny: Uh Ynnihg, thowqqujhl hwiwjupqu-
JhG YuyniGnipjwl htGwytnbtpp ghintiu hunmwtgdw b qnponpd-
pwgnui kG, Uyniu Ynnuihg' gnynipnil niGhgnn b wyn Guyuwmwyhi
ownuwynn vhowqqujhl hGunhwnnwunmbbpp Ynpglnd GG hptlg
(wuyhl wmbnG nm nbpn,

14. hwdwdwpguwjhG gnpowygnipjwb Gnp fulinhpGtn GG h
hwjwu Gyt UwpgynipjmGp Junnig untinot k hGpGunyGyugiw i
pwjwpuwn Gwuwnpyuiltp, bt uunwhwlwlnipjul gqnponlp
Juwd plwyul wntnbhpp uwpnn 66 wyn hwjwlwljwb hGupw-
Unpnipjnilip nund G hpwwl: Unwyt) pwl hpwwmwy E nqupdty
Gwbr hwiwdninpuwjhl yunwbqltph gl gnpowyguwpwnp hwi-
ntiu qunt wlhpwdbymnmp)niln,

15. ghnwwnbjuGhyulwb dnph prhspp, mtintiuunyuwywi
Gtpjw hGwpwynpnipjmGGtpp, pnhnuy mtfuGhljwlwb uwd onp-
quiwyuwl wphtunmwlwl dwpnnt untnotwl thnpbdwnpynuiGepp
phijunpmu GG pnhwlnip wpdthwdwlwnpqujhl Gnp dUninbkgnid-
Gtp:

OJupynuiGtnh guwbyp, ptptiw, Junptih b wpniGuyt), vw-
JuwjG Gywoh £ puduwyuwi E hwingytint hwiwp, np wju hwdw-
wmbtipunnmu whwp E phnwnpyytlG pnnp w6 hhiGwhwpgtpp, npnp
(itpwqqujhG nt thowqquwjhG hnnynyypnd welsynd GG hwuw-
pwynipjul Juymb ni GipnuGuy qupqugiwG fuGnhpGiphG?:
Uhwdwiwbwl, wGhpwdtiyw k ptpwnby, np Gpywo tptionypltpp
Ginp s606 m UEYLG shwjnGybghG: Mwpquubu gpulp Swywyb-
ny’ Gnp npuwy nt wantignipjwl plnyp GG dtnp ptint;’ npwihg
pfunn httmbtw GpGhpny:

‘Unp hwqupudjuynd vwhiwlwnpuyuinpjull vywn-
(wgnn Junwlqltph ybpnionpjwl wonwdiny, dtp Jupdhpny,

23 b gy, thowqquihl ypwlimhyuwynid hwdwfu GG hwlnhwynmd wppupwgh
plGwnuummpniGltp wyl wnnwing, np ywwundwuwl qupqugniuibtph Ghp-
phG npwiwpwlmpjnilp, Gop hpnnnpynGGtpp, hwqupuwijuyh Jwpnwh-
pwytpGtpG wihpwdtpwm nt pujwpup fjunpnipjudp sbG niuntdGuuhpynud no
hwpyh wnGynud: dpulp wytih puwnm qupdty GG dwykpbuwghG Qwhwnpynid-
Gtph Yuwd punupwiwl vwlwpynpmnilGGtnh wnwpluw: UwulGwynpuwbu
wmb'u Brands M. The Obsolescence of Almost All Theories Concerning Interna-
tional Relations // Europen Review. 1998. 6(3).
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nywnpnipjwl GG wpdwbh Gube (9 U< Gwuwquh, ypndtunp
d. 9npyhGh plnhwlpugniiGtpn, hwdwdw)l npnlGg” Gw wyn
uyyunGuwhpGtpp pwuppnid, SwulGwynpuytu, wpwldGuginud £,

1. whuwphwlwnpgh Lhundwjwl hwiwjwnpgh ypw hwnp-
dwymiGtpp® i gulgwjhl Junwjupiw uyqpmbpGtph wp-
dwwnwynpnudp ginpwy fulinhpGhph niodwl gqnponiy,

2. (np Ywpunwhpwybtpltph n yunuwlqGtph ywjiwbatpnud
npug ntd ywjpwnph hwiwwmbpumnid Ywpgnt vwhdwGunpu-
Jwl hpwyniGpGtph Guumdiwdp nnGdqmipniGGhpp, wyn hpw-
UniGpGtiph nnGwhwpiw( «ophGwjwlwgniip» whwpblsnpjul
nbd wuwjpwnph 2pgwlwlyGhpnd,

3. tppopn vyuwnGwihpp juuywo b «unghwjuywb yhwunnt-
pjwl» vwhiwlwnpuiwl uyqpnilph hpwgiwl hhiGwhwpgh
htin?®,

4. snppnpng uyweGuihpp ywjpdwlGuwynpjwo t hpuduu6
pwpbthnfunuiGbph npubnun pipugph juwd npulg pugwlwjnt-
pjul htin, npp hwnmjuwbtu Ytpwptinnd £ wignidwjhl hwdw-
YunqbphG:

LtnhGuyh wju nphnwpynudGpp mhywyw GG Gnpulywiu
tpynpGtph hwdwp Gt wopwyt] hbnmwppppmipniG GG Gaipyujwg-
(ind wju tpyplGhph dhowqqujhlG hGntgpiwl wmbuwllyjniGhg:
UhwdwiwGwly, ytpohG mwulwdjulyitipnd showqqujGuwgdw i
(inp Gpbunyypltpnl wnwyb] wiwhy pputitmpytighlG hwnljuwtu
GUnpnwuwjnid, npntin dhwuGwywb pwhtph ypw hnwpupugwo

24B. 3opbknn — Polb KOHCTHTYIIOHHOTO cyla B oGecriedeHnn cTabuiIbHOCTI I
passutusa Ronernrymm // Roneruryimponnoe npasocymue, 2004, N2, 19 15-28,
3opbkun B.JT. - O6 yrposax koucrurynuonnomy crpoio B XXI Beke u neo0-
XOMIIMOCTH TIpoBeJieHnA npaBoBoii pedopmbl B Pocenu // sypnan poccuniicko-
ro mpasa, 2004, N6, totin 3-17,3opekun B.]l., CoBpemenHslii Mup, mpaBo u
Roucrnrymusa. — M.: Hopma, 2010. — C. 54-68.

%5 Junupp Ybpwptipnud £ 1648p. unmnpugnyuwd Lhumbwyul hwiwdw)lwg-
ptiphG, npnGp hwinhuwgwl wjl punuwpwlwl nt hpwywlwb hhdipp, hwiw-
4wyl nph’ whnnpyniG6 £ unghwjuywl hwlpmpjul juqidwytpuydwi n
dhowqqujhl hwpwptipnipyniGGtph hhdGulywl hGumhwmninp, hul wyn hw-
dwyuwngh hpipp yhmnipjuG hGpGhpfuwlmpjub ulqpniGpG t:

26 tnhGwyn Gyuwwnmh niGh hwuwpuynipjub dke unghwiuyub hwGnnipdnnu-
Julnmpjwl npnpwlh dhowywjnh drwynpiwl wihpwdbymnipniGp’ ptipnti-
1ny, np unghwjwlwl whwmnipjul puguyuwnipjniGl hppujulywl wyhiunnt-
pyul thiniqiwl yuwwmdwn Jupnn £ punGuy:
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nlntuwlwl, punqupuwlwl, hntdwlGhumwp G, pinghwGpuoytu,
wndbhwiwluwpquwjhl hwiwgnpowygmpniln pinkg ytputivmw-
Juwl qnpowlygnipjwl wjlGuhuh npuyh, Gpp untinoywd thwulw-
Juwl wnlntuwwl, hpwywlywl, junnguwjupqujhl pwqui
dhwlquuiw)G oppGuwswthnptG opwjupqujhG £ nupdlinid Gubc
Jtpytunwlywl UwhiwlGunpnipjul vnbnddwl wihpuwdb)mnt-
pjnilpn: Uw wpnbl hpwuwlwi qnpwjugiwl pnnpnyhG Gnp
npw b, wowjdd pnpn) vhwjl GYypwdhnipyjwln: Ujumhwlnbpé,
YEpytwnmwlwb hpujuwlupgp hp plnpny qotpny m wiwhy Gb-
nwgntignipjw thgpny, qGwiny mhpwwbwnnn £ qpunlnid nn9 wy-
fuwphnud:

Jwuwpwynipjul wpdthwdwuwpqujhl qupqugniiGtpd
wuiklihg wnw9 hptlg wpnmwgninuil GG quGnid Gpyph {pdiGw-
Juw optilipnid, np6 wppupmghnpkG fupng Lip hodwpby wyjog
wqqh nu dnnnypph hwjwpwlub hGpGuwyEGuumgpnipyniip?’: Niu-
wnh wlgnuiwjhl hwidwjunpqgtpnid vwhiwGwgpulwl hppulw-
(nipjwl owptphl wipnnowwl wlinpunund Juwuwmwnpbint hw-
dwn Junptiinp blp hwdwpnid Gwbit npnpuwyh Guwwunwlwjht hw-
dtiwnwluwl vwhiwGunpuljwl ytpnionip nilGp’ npn) swthny
2tnytiny wjwlnulwl dnnbgniGtphg: SYjw; wwpuqujnid
fulinhpG wyG sk, pt np GpYypnud vwhiwGwnpuwhpuywywl hGy ne-
onuiGtp G0 wnyw: Unwyt] Jupbtinp L puguwhwjnty, pb ytinghG
dh pwlh mwulwyjulytpnid hwnjuwbu tGypnuyuwluwl mwppbp
tpypGtpnd hwuwpwwlwi-ytnmwwb hiy hhiGwjulGnhpGbp
LG dwqly t npuilp hp dwiwGuwyhG vwhiwlGunpuywul hGs ni-
onuiGtp GG unwgtby: Uju yuwpwquynud dtlp Juptinpnd Glp ny
pb vwhdwGuwnpmpymGGtph, wj] vwhiwGunpwlwb thnthn-
funipniGGtph hwitdwmwywb ypnionipniln:

OphGwy, Uqunphwjh, WUL-h, Bhjghwjh, Gbtpdwlhwjh,
Qwlhwjh, hbuygubhwjh, bnwihwjh, {ntGwunwbh, Mnpuniqui-
1hwjh, dpwluhwjh, Shbpwbnhwgh b dh pwnp wy bpyplbph Ybp-

7GypnuywywG pninp GpypGtph vwhdwGunpnipyniGaeph wdpnnewljwl wtipu-
wmtpp hwiwwywwnwuhuw( hnthnfumpymGGtpny, Gepyuyjugduo bl Gypw-
funphpnh dtlGtwmhyh hwldGwdnnqnyph Ynnihg hpuwwmwpwlyywo tpyhw-
wnpjuynid (nti'u Constitutions of Europe. Martinus Nijhoff Publishers. LEI-
DEN-BOSTON, 2004, Volume I, II):
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ohl nmwulwijuwyitph vwhiwGwnpuiwl hnhnfunipjniGGtph n
vwhdwGwnpuyuw optlpGtph, hGywbtu Gubtt Uptctpywb Gypn-
wwjh nt GupuyhG lvULU dh pwupp tpypltpph (LkhwunwG, Upn-
ytlGhw, Qtfuhw, Unjwyhw, Bnynuphw, nwwunmwGh QGw)-
(nipynil, Lhugw, FunnGhw, Lpwunw, Apnquuwl b wyil)
vwhdw GunpnipyniGGiph nuunudGuwuppmpjniihg htnbimd E, np
uwhdwGuwnpuyuwi ywynyph dtrwynpiw G nt qupqugiwl nb-
uwlyniGhg wnlw t6 h 2wpp Yujnil nt pnhwlnip dhnnwiGop.

1. hwuwpwwywl-ywtnwyw G hwpwptipmpjnGGtph wmwlgpG
E punmd dwpyp hp wlowmwnptih wpdwlwwwmynipjudp ti
hpwyniGpGtpny: dbpohGatpu vwhiwGuwnpnptl wipwgpynid m
dwlwyymu LG npwtiv wGdhowlwb qnponn hpwyniGplbp, nun-
(inmd GG dnnnypnh nt whnnipjwl Ynnihg hpfuwbnipjwl hpuyw-
Gwgiwl vwhiwGwithwyhsGbp, vnwlnd Gepytunwyuwi n the-
wqquwjhl yuwpwnwwlnipjwl hntuwih GpuwpuhpGtin, hwintu qu-
1hu npuytiu nyjw] hwuwpwjwljwl hwiwljwpgh qGwhwndwb
hhuGwywl swthwGhyGbp: UwuppyuwjhG hwGpnipjwl wpdbplb-
nh hwiwjwpgnid mhpwybnng £ gunind hppuyniliph qbpw-
Juynipjub ulqpmibpp: Lwnupughwuwl hwuwpwynipjuwb
Juwjwgiwl qiuwynp swthwGhy L nunlnid ny pb hpfluwlne-
pjwip” hpwyniGph, wj) hpwynilpny hpfuwlnipjuwl vwhiwlGw-
thwlnuip,

2. dnnyppuyjwpwul wpdbtplGtipp hhiGuwynpuwytu nun-
(in1d &G vwhdw Gwnpuywl yupgh htlpn te dwppulg wquwnmni-
pyniGGtph Gpwptuhpn, Gyuunynd Ehwdplnhwlng dhumd Yaln-
nnwlwb ppfuwlnmpjul wunhdwliwlwl vwhiwlwhwliwd,
nidh (punupuwyul, Jupswiul, mGntuwjui) wyulybiupn-
Gwgiwl tr hGpGwjwnwjunpiwbG hGwpwynpmipjniGGuph pln-
1wyGdwl m GpwfuhplGtinh wipww niwb hwpgtipnid,

3. hpfuwlnipym GGph mwpwGowwmdw( ulyqpnilph htinbin-
nuliuwl hpwgnuip, gpulg gnpowniwlwl hwjwuwpwlpnnidp,
futijuihun quunuiG n hwlwnnuip punimy GG hwipGnhwGnp
wywhw(e: Lhpjuwjugnigsujub dnnpnyppuyjupnipjul qup-
qugnuiltnl wnwGd Gwhwwnny jupbmpnd G6 hwuwpwnipju G
pwnupuwul junnigujwpgbph yuumwpbjugnpomuib nt dwnpg-
Juwg pwnwpwlwl hpwynilplbph wwyumwwlnipnilp,
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4. hwwuniy npwnpnipjwl wnwpyuw L gunlnd quunmuwyuwi
h2fuwlnipjul wijwhnpjwl, hwiwjwnpqwjhl jhwpdbpni-
pjwl, wipnnowlwlnipjul, gnponiGwynipjul wywhnyiwld
tulinhpp,

5. dkowybu uptinpynd £ mnuwl hGpGwljwnwywpni-
dp npybiu hwuwpwinipjwl dnnnyppuyjuwpwlwli hGplGwyw-
nnipjul wnw G Gwhwwnnmy dt,

6. wipwylnynud GG Gepuwhiwwnpuui Yuninpjwb
tpwpfuhpGtpp, wpdwwmwynpynid L dwpgnt hpuwyniGpGtph uwh-
dwlwnpulyuwl GpnwfuhplGtph nt hyfuwlmp niGitph thwqnpnt-
pjniGGph  vwhiwlwnpwlwl hwyyblyyrh hwjumndGhph

pwgwhwjmiwi, qGwhwwniwb G Jpwlwliqliiwi hpujwywd
ynin hwdwluwpg, vwhdwGwnpuljwb yunpql odwnymy £ wnwybg
YtiGuni Gy «pdntGughG hwiwljupgny», dwpnnt hppwynilGpGeph
Ut wnwldGwhwwmnty JupbinpmpniG £ vnwlnmd Gpuw uwh-
dwlwnpulwl wpnupunuwunipjwl hpwyniGpp,

7. hwuwpwuwjuwl opqulhquih «pintGuyhl pwjwpwnpni-
pjwl» wywhnydwl fulnhplGtph nonwiGtpp Gyuwwnmbihnpti
thunpynud GG vwhdwGuwnpulwl gu)mnd G, hp hbipphlG, wqg-
qujhl vwhdwGwnpmp niGGtph jnipuwpwlsnip thnthnjunipjnii
dhowqqujhl w6 wpbdwqulp £ unwlnd,

8. qiuny £7 wytih &6 upbtinpynid showqqujhl hpuwyniG-
ph wtinG n1 ntpl wqquhG ppuwduwul hwdwjwpgbpnd: LHw-
wnth b6 vwhiwGwnpuiwl hhdGwliwl hwuljwgnipniGitnh
GniyjGwyulugdiwl dhunwiGhp: Lhpnu)Guyynid GG dnintignid-
GtnG hfuwlnpnGatph mwpwiowmiwb Gt Ywpnnt hpwyniGp-
Giph  vwhdwlGwihwyniGiph  swthwGhyGiph  pGupnpjwG
hwpgtipnud: UhwdwdwGwy, thGunpynwd G0 wgqujhl wnwGa-
(whwwnympniGitnph i YybpwgqqujhG dnntignilGtph «hw)-
mtigdwl» tqpbin:

‘U2Jwo plnhwlnip dhuniGhph Ynnphl dtowwybu upbinp-
ynid G0 Guwbt hpjuwlnipjwl ptiniph gnpownnyypltpnG hpwyw-
(wglnn hGunhnnunGph qupqugdwl, npwig gnpownGuwywb
ntiph hunwytgdwl ti wlhpwdtym m pwjwpwp thwgnpni-
pylGGtpny odwntiint hwpgtipp: Uniu Ynnidhg, hpfuwlnipniGGt-
nh gnpowygnipjmGG wnwybp UGO swihny bt fuwpuhuymd
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hwiwgnpowlygnipjwl uyqpnilph tir phGwihy hwywuwpwly-
nnipjnii wuywhnynn niomuiGhph Yypw:

L2ywd ophGwsuthnipyniGGtnG wnwohG htipphG hwdwywp-
qujhG Gnp npwl 66 vnwgl] GYpnywlywb hpwynlpnd: Cln-
hwlpwybtu Gypnuywlwl dhmpyniGp GnijGuybtu GGpujnidu
quiynud £ mwpptin thnthnfunipniGGtph thGumpunnipnid: pulp
Jtpwpbpnmd GG hhiGuwpwp thwunmwpnptipnd wdpugpjuo wp-
dtipGtphG tr dninbgnudGhphG, Jwulwynpuytiu, Gypnywlyuwi
hwdwjGpGtiph ywjdwlwgnhG (np6 twlwlnptG thnithnfuytg kp
thwulwljwl typnuyuwlwl wlmbpny, Gypnywljuwl shnipjwb
dwupl ywjdwlwugpny, Udunmbpnudh b Ghuh yuwjdwlwugnpt-
nny) b GYypnuyuyul shnipjul dwuhl ywjdwiwgqphG (npG tw-
JulnpkG thnthnfuyty B Uduntipnudh, ‘Ghuh wwjdwiwgptipny ti
LhuwpnGjuG hwiwdwjiwugnpny):

‘Ltinjw dnntigntiGtinh wpnyniGpnid, hwnpwhwptijny npnp
nwpwdw)linpniGGtp, thnpd wpytg GYpnuyuwywl shnipjul
wnwohl hpuwjwlwl hwunmwpnnpp nupdlt] Uhnipjwl Uwh-
dwlwnpnipjnilp: bpwuwihhihunthwjwyuwl dwnph nt hwuw-
nujwiwl ypwlmhuwjh unptinp dtnpptipnudltinhg tp hwwn-
Juwwtu wyl, np wnwyt] pwl hunmwtgynid tp vwhdwlGunpu-
JuwG ywpgh hhipp uquinn wpdtipGtinh hwdwyuwpqp: Uwhdw-
Guwnpnipjwl Gwhuwqoh 2-pg hnpuop yuwpquubu wijwlynid
En « Uhnmipjw G wpdtpGtinp»: Uj0 vwhdwwnpuljwl dwjupnu-
yny wipwqpnd kp, np «Uhnpynilip hpdGwo E wyluhup wp-
dtipiph ypw, hGsuhupp GG Swpnluwjhl wpdwbwumwmyne-
pjnilip, wmquwunnipynilip, dagnyppujupnipyniGp, hujwuwpni-
pjnilp, hpuniGph qipmljuynipynilp b dwpyne hpoynGpGlph
hwpgnuip: Uju wpdbplbipG pghwnp b6 wiguod yunmpyn6-
Gph hwdwp, npnlgnid hwuwpwlnipjwlip pnpn) GG whjown-
pujulinpynilp, pmqiwlwpdonipynilip, hwinnipdnnuljulini-
pjnilp, wppupupumnipynilip it hwdbpwjunpyniGp»: Upwip
Iny pwntp sEhG, wj punupwyppwlwl dh wipnn9 hwdwlwp-
gh hhipp Jwquinn wpdbpltn, b Gypnywlul pGunwbhph 1h-
wndtip winwdwlygtint Ynwnpnipjnil niGhgnn jnipuwpwlsynip
tpynnud wju wpdtipGtpp npuilg wdpnnonipjwl nt hwdwlwp-
qujhG thnfuyuwjiwlwynpyuwonipjul vk, wtwmp L guniGul
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yhGuniGwly nt hhiGwpwpwjhlG GQulwlnipjuwl YnniGnpnphy-
Gtn:

QGwjwo wyl pwGhG, np vwhiwwunpuyul wyn Wuwjiwiw-
qhpp YtipeGwlwb Yjwlph syngytig tir hp wmtinp «qhotig» Lhuw-
pnljwl hwdwdwjGwagphl, wjunthwlnbpd, wpdbpwlGuwyul
wpnuiny Gypnyuwlwl dnnbgnuiGtpnd npbitt thnthnfunipniG
swnpdwlwqpytg: UYtihG, bypnyuwywl Geplu qupqugmiGtpnl
wpdwlwgqpnid &G, np Gpt Gpypned pugwuymyd £ dwpnnt hpw-
UniGpGtph hwpquwG vpwynypp wikl hly hdwumwqpyymyd k:
Uwpnhlyj whwp kE vwhiwGunpuljub hompupbpnipyniGGhph dke
dwnGhl npyboe npnpulh dwynyph Ypnylkp hodwybgnipyub
Wywlnyph, hpwtmGuwsiwmbi dywlnyph, wpdwbwuuwmyni-
pJwl Wulnyyph:

huly nppwGn®Y GG wpdbpwlGwluwb wyn dinnbgmdiGbpp pln-
nn2 Ytpwihnfuynn hwuwpwjuwjuwl hwiwyunpqtnhG:

‘Lwhyphl hwdiwjiwjunp hwuwpwlunpgh thinignuip nppwG
L1 ytipuwihnfubg wptuwphwlwpgp, dhihnGwynp dwppuig dke
dunw)inipjniGl nt hwdwhu® Gwbt wpuwphpipnindp sthnfuyb-
ghl: Gypnuwl myjw] wwpwqwjnid qnun wfuwphwgpujub
nGwmu sk, wjl punupwppwlwb wpdtpltiph vh hwdwlwnpg
E, it wyn wpdbpGhph Ypnnp whup £ punGw hpuwywlw, dnnn-
Ynppuwyjuwnpwluwl qupqugiwl dwlwwwph punpwo yhnnipjul
pwnupwgh: hul wyn wpdtpltpp vtq” hwjbtphu, funpp kG, funp
wnpdwwmltp niGhG htlGg vtp wuwuninpjwl owipbtpnid Gt hpw-
Juwihhihunthwywuw G pGunuiGtph wnmdny juguqniyGu nputimp-
Yty GG, YwulGwynpuybu, Lwynp it Cwhwihp CwhwdhpjwGit-
nh htnhGuwywo' «Npnquyp thwnwg»?® uwhiwwnpuyjut w)-
fuwnmwuhpmpjwb dt9: Uwlw)l nppwlny GG ngpwlp wupnn m
YtGuniGwl wndbtpltip dkp optipnud, hGs mbn nt ntp nG6G Wtp Gn-
popjw w2 fuwnphpllyuwidwb nt yhnwwlnpbl hwipwjh yatuw-
qnjh yuquwybpyiwl hwpgnd' (nip9 Yyhpnionpjwl nt pdwu-
nwynpiwl wlihpuwdtyumnpnil nGha:

2ty £ 1773p. Uwunpuumd, Guuwmwy nGhGwny «.. . hdwunnGGphG wpp-
(wgGtint wGnwppbpnipynilhg G hnpnnptynt, np hptiGg fubpny nt hdwuwnne-
pywip Juqubkl wpnwp opklpltpny dwithw plpwgnn glipwqulg Juwnp
GtppupGuy dtp pwGwywl pGoipjulpn» (Apnqujp thwnwg, Gnp., «{w-
JuwuwmwG» hp., 2002, t9 16):
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bpwywihhihunthwjwlw b snntignuiGtiph mbtuwGljniGhg Gy-
nnuuwliwl qupqugniiGph wpnh mpuwiwpwlnpjwlp hwnnp-
nuyhg thGnt G vhq hwiwp wpdbhwiwuwpquyhG hunmwyb-
gnuilGbp uwwpbint wnniny wlhpwdbt)nm b ptiyniq witlGw-
hhiGwyw qotipny pwgwhwjmby ni pGYut BYpnywywl uvwh-
dJwlwnpuulnpjwub plnypl nt hwnljwwbtu hpwynilph tnt-
pjwl ghnwlw plnhwlpwgnuiGtinn ytnehG hwpynipudjuyGt-
nh plpwugpnid:

UlGunwnpwyniyu t, np yuwwuninipjwl vk hpuwjwhwuljwuwgnnnt-
pjnilpn nipg tynpnighw £ wwnty: Lighunwlwl hpwjwdmwon-
nnipjniln, npp Gypnwwjnid mhpwwbtinnn Ep pGphniy dhGst
XIX nupwulhqpp?’, pnGnnGmy tp, np SwpnG hyfuwGnpjwbn GG-
pujw opjtiun & G ny pb wqun twly: {wdwdw)b jkghqup’ hpw-
Unilpp ywhnwlwl ppfuwlnipjul Juwiph gputiinpnudb t, Gpu
hpwhwqp Yuwy hpwiw6®®: Uyu ngniuphGwl fuwpufuwo tp
wyjwunwunhpwlywb vbthwljwlmpjuwl htlphg pfunn hpwywhw-
nuwpbpnipjnGGtph ypuw: UJwunwnmhpngl EhG yuwwnmywlnud wp-
nwnpnipjwl pninp dhonglGbhpp, wjn pymd” dnpwup, G ubithw-
Jwlwwmhpne Juipp pwpdpwgnyG opkilp kp:

XIX nuph qupqugnuiGtpp, dwulfwynpuybu’ yuwjdwliwg-
nuyhl hhdph Yypw Jupdn wpfuwmwlph wpdwumunpouip, dwp-
nni, npytiu unghwjwwl $tlnitGh, npnpwyh hpwyniGpltph
Swlwynuip, hpluwlnpyniGGtph mwpwioumiwl wlihpwdt)-
unipjnilp, dnnnypnuyjuwpwlwl wpdbpGbph JupbmpniG n wp-
dwunwynpnidp 2mynuiGbp dingptighlG hpwjwhwulwgnnnipjul
nGnhwGnp thhjhunthwjnmpjwG dto: Shpwwbnmnn nupdwy hpw-
Juliwl ynghwhyhquip (Quiwuwhdwb hpwyniGpp), npG hpw-
Ynilpl wonwytjwybu dtyGwpwltg npuybu unipjtiumpy pGlywg-
dwl wpquuhp, h2fuwlnipjul unbnowgnponipjnil, Gpw Ynnihg
wnnynn 2Gnph: Oputiu hpuwynilp Swlwsytg optiiph mbup unw-
gwod hyfuwlnipyjul fuwipp, punuwpwul thnfuhwiwaw)lnipnt-
(p, nnG niGbp whnwlwb hwpwnpulph plnygp:

2 Uju mnnnipjwl Juptinp nidptinhg thG % OuwmhG, C. Udnup, 2. dhinyw;-
nn, U. Shubpiwlp, U. <tpptpp, U. {npdumntl G wjnp:

30 Uwulwynpuwuitiu mb'u Austin J. Lectures on Jurisprudence or the Philosophy
of Positive Law. L., 1873. 19 73:
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UwywjG Gypnywl uvnhwyywo kp nipe yapuwwywhnuiGbnny
dnunbliw ynghnhyhunwjwl hpujwinwonnnipjubp fulqlb-
1y Gwbit ny hpwywlwb optilpGtph qnynipjwl thwuwnh wnobi:
Quipspyywd wpmwhwjnnipnib k, np {phunbpl pofuwGnipjwb
tljwy optiliph vhongny: UGwnwnybih £, np wrhqip hwumwwn-
ytig ontiiph oqlnipjwip’ hpwynilpp prGwnuutiny: Uwjnguw-
dwpwjhl hpuwywlwb hwiwlwpgmyd, nputn nuunwywb Gwuw-
nbwy b hpwynilph wdhgwlwl wnpjnp sk, huy opklipp wwpqu-
wtu punupwwl thnjuhwdwdwjlnipjuwl wpnnilp t, npntin
hwidwju sqw ophGwuwnbnd gnpoplipwghl hwiwndtp wpnupw-
nuunwywl (wyn pynd’ vwhdwlunpuiub) hwiwulyphnbbp,
wyw ny hpwjwlwb onptiiph wnywjnipjniln gptipt wlfuniuw-
thtijh £ nunlnd, huly Gdwl optiiph pwguwpdwljwlwgnidp” hw-
uvwpwlulwb yunwlqbGhpny hnh:

Unwownhiwuwl (hGhny hwlnbpd, wynqghuhyhunmwywb
hpwywinwonnnpjnilp pupniGuynd tp htGyt ng pt opjtijunpy
hpwynilph tnipjwl, wj gpuw hwjbgulwb paYwpwb n hfuw-
(nipjwl Juiwwpumwhwjmiwb Yypuw:

Uwlwj6 nnhwGpwlw66 wjh Ep, np optilipp Gt yhwnnipjnt-
(ip whwp L 1hGEG hpwywlw, Gpwfuwynptl hwjwuwnpnipjnt-
(p, wqwumpjnilp b wppupmpjnilp, npnlg wpdbhwiw-
JwpquwjhG hhdpp dwpnme wlGowmwntih hpwynilpGtph qbipw-
YuynipyniGG B3 Gy npmud, hpuwdw w6 hwiwuwpgl wipnnow-
Jwlwlnd tr YhGuniGwly E gunlnd, Gpp wjn wpdbtpGtpp
nunlnmu GG vwhiwiwnpuul wpdbtpGbip, unw iy GG Gwlw;-
dwl nt yuw)umuwlnipjul vwhiwGunpuywl tpuw)fuhpltn: Uyn
wnwpbnipjwl hwonnnipjniln, hp htipphG, wuwyjdwliwynpjwo L
(pwlny, pti nppwliny GG vwhdwGunpulwl wpdtpGtpp hunuy
wnpunwhwjnynd Uwhdwlwnpnipjwl Gnpi-uyqpnilpGbipnud b
JtinohGGtnpu hGs swihny GG nunind wwpnn, hwuwpwuyub
Yywlpnid hpwgynn wpdtipltin: Uju wnlynipjudp pwwm ghunty
tn UwytnnGhwjh ‘bujuwquh w-6G Ppwlyn SnytGynduynt pln-
nnpniip 2004p. hniGhuh 3-hG Uynuyjtinid hpwyhpgwo dshowqqu-
JhG YynGdtpwGup pugiwl wpwpnnnipjwul dwdwGwly, ptipnkny,

31 Un dwuhG wtu Gubt. Hommmuko-npaBoBeie EeHHOCTH: HCTOPHA W COBpE-
mennocts (Ilon. pen. B.C. Hepcecanma). M. 2000, Eotip 5-29:
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nn «Ukq wlhpwdtywu b gnponn UwhdwGunpnipyniG, wy ny pb
dhpwd»:

Clnhwlpwgltnyg, Ywnpnn tip wpdwlwqpt), np Gypnuw-
w6 dnnnyppuyjwpwyul gnpoplpwglbipn ghntiiv XX ngu-
nwulqphl Gwhiunpyultp vntnotghG wquuuwyuwli nlGwnb-
uwluwl hwpwptinpmp niGGtph Swjwidw htin dkntn npntiqpty
hpujuwhwuluwgnynipjul wmquuuljmG-hpujupwlofui wnh-
wp*: dhipohGhu tnipymGp hwGgmd £ dwpnne pGuwG hpuymGp-
Gtph Swlwsiwlp’ npuybtu pupdpwagnyyG wpdtp, npuytu wGvh-
owlwl gnponn ppwynilp tr ynghnhy hpwymbph hhdp: dn-
nnypuujupuwlwl qupqugniiGtph wifuntuwhbh mpuiwpw-
(nipynmGG Ep, np GYypnuyuwlwl ppwjwiwl hwiwjupgnd
hpwyniliph qpuwluwynipjmb bpwjuwynpniip pupduy] wlne-
Gwpuwpuwjhl wmpdbp:

UGhpwdtipun tlp hwiwpnd hwnnly winpunupd juwnw-
ntp Gwbit w6 hpnnnipjwn, np GnyyGhuy SwulGughmwlwl qpu-
Jwlnpjwl vt9 hwdwh fuhun Ghnugynud £ hpwynilph qtpw-
Juwjnipjul vwhdiwlGunpuljul uyqpnilph dthlwpwlinipjnbp
wjb Ghpyuwjyuglting hhiGwlwind ngpuig yquuwwlnipjwb
wntiuwGlyjniGhg: Nipwqgpuy k, np wju hhiGwhwnpghG yepwpbpnn
wpwohl hwinlngpyniG thwuwmwpninpp' 1789p. dpwlupwjh
ynnuhg pgniGjwo hnywlwaghpp, wijwiybg «Uwpnnt b pw-
nupwgnt hpwyniGpGph dwuhG hnywlwghp», nph hnpuwd 2-nud,
dwulwynpuytiu, wuynd k. « Smpupwlyjnp punupwljub dhnt-
pjwl Gywwnwlyp Jwpnm pwljwb nt wGomwntih hpwyniGp G-
nh wyyuhnynudb E»: 1948p. nhjntiiptph 10-hG UUU-h Qqfuw-
Unp wuwdpitiwgh 217 A (III) pwlGwatinyg pngniGywo’ dhowg-
qujhl hpwywywl wnnuing hhdGupwp GQulGwynipjnl niGtgnn,
huwiplngpyniG thwunmwpninpl wijwlytg «Uwnpnne hpwyniGp-
Gtnh hwdpGnhwlnip hnywwghp»: Fpwlnyd GpuytunwjhG hw-

2 h phy, XX npupnd dttwdnpyuo hpujupunupuwywl hwjtigujupgbph
npwqpuy nuuwljwpgnud E wnwownpnid L.d. Gnnuynynyp’ hhiGuywb
2tipwp nGtny pGwlwl hpwynilph mbunpjwl te hppwduwlywl ynghnhyhg-
dh wwpptp gputipnudGiph ypw (ntu J1.B. Toaockoros. [lpasosbie 1oKT-
pusbL: ot [IpeBHero mupa 1o ungopmanmonnoii smoxm. M., 2003, Lotin 79-82:

3UWyn Jwuhl mb'u Lhputivywlg 9. U., bpwyniGph by whnnipjul mbunpniG,
Gptiwd, «Lwhph», 2001, totin 30-47:
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dunytg wyG, np «...dwopyljuyhG pGunwbhph poop winpoiGhph6
iphwwmnil] wpdwlwyuwnynmpjub i hojwuwp n wiomwph-
th hpuyniGpGtph GwlwgnidG wpfuwphnd wqunmnipyub, wpyu-
pnipjul G fjuuwqunnipjuwl hpdpl6 b»: UwhiwGunpuyw6
htnwqu qupqugniGtpp, GGbny {nswljuqph hpuwywihhihun-
thwjwlwl plnhwlpugniGtnhg, 2tpunwnpnid juuwnptghG
snpu hhdGuwG pununphsGaph Ypw.

- dwpnm wpdwliwwwwynipjuwl bt hpwyniGpGhph uwh-
dwlwnpnpbl swlwgnip’ npytu pupépwgney)l nt wi-
onuwnbiih wpdtp, npytiu wGthowlwl gnponn hpwynilp,

- wjn hpwyniGpGtph Gpwpfuwynpnudp, npnlp wwjdwlw-
Unpnid GG opklpGtph pdwuwmp, pnwlnuynipjnilp, Yh-
puniwl pGnypp, hGywbtu Gt optiGunhp nt gnpownhp
hofuwlnipniGGaph qnponiGtnipjwG plnypn,

- dwnnm hpwynilpGtph hGupwynp uwhiwGuwhwnuilb-
nh vwhiwlGwnpuul swhwGh)Gtiph vwhdwinwip pw-
nuwpwghwyuwl hwuwpwynipjwl hhiGwpwnp uyqpnilp-
(tphg tiGkny,

- dwpnnt hpwyniGpGtiph nt hhiGuwpuwp wquunmp niGGtnh
huwdwn wpnupuguumwyul nt juenguwjupquhG bpog-
JuhpGtph wwwhnynidp:

GypnuuwG Gpywod dnintignuiGphl hwuwy, hpwypGyuwwa
Gipyuw npuyGtpp pupéptg hwuwpwlwlwl qnjh hhip” wuwnp-
Swlwlw, tYnpynighnl qupqugiwl dwlwwywnphny, npp hwi-
qligntig, htiqigw G plnipugpiwdp, w)Gwhuh pehsph, tpp qnpo
nilGtGp Gnp npuwyh htn: “Fw £ wnwoplpwgh hhiGwliwl dwlw-
wwphp:
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2. <UKKUULUALNREBNRLY, «UULUTLUALUUTL
UTUUNR30», < UKUUT LU LUUTVARO-BNRG»,
<UKUTvULruutv USSUO-bSUrunkhus»
LUUYUSNro-3NKLLELP OMATLUYT Y YU

bpujwpwlwlywl qpujulnpjul vty gtpuwwynn Junpdhp
E, np «uwhdwGunpby» /wjuhlpl’ hhdGh, hhiGunpb], vwhdw-
Gt/ pwjh pnwlnuynipjnilp yuwwo st ny punupwlywl hp-
fuwlnpjul vwhiwlwthwyiwl htn' hwinG wihwnwlwb
hpwyniGpGhph, Gt ny £ pnhwlnp pupnyjwliwb GnpitphG htntib-
it hwpgmd JuwowyjwpnipyniGGphG wywpumwnpbne htwn?s:
«UwhdwGuwnpt)» wnweohl htipphl Gulwymd b «hhiGhp»,
«qunqt»: buy pun UwyhdtyGh' 8hgtipnGh funupbpn’ «upwip
uwhdw Gwnpnid GG» (haec constitutio), junwywnpiwl dtith wnnpG-
snipjudp «uwhdwGunpmipnil» hwuljugnipjul wowohl Yyw-
JuynsmiG £ Opnpuwih ywwndiwwl tpuynipup wpnyniGpnud

¥ UwuGwynpuybiu mbu. Gbpdwlhw;h Fw)Gnipjul <pdGuywh optGph hnn-
Juo 1-p, Mnpunniquihwih UwhdwGuwnpnipjwl 18-pn, LihwuwmwGh Uwh-
dwlwnpmpjw’ 30-pn, Uinduwyhwjh UwhdwGwnpnipjwl 12-pn, UngtGhwjh
UwhdwGunpnipjul 15-pn, Ontuwunwlh QGwpGnipjuwl UwhdwGunpnt-
pywG 18-pn hnnwoGtpn tie wyG:

35 St'u CruBen Xomme, KRouerurynnn n korcruryimonainsm //CpaBHUTEILHOE
koucruryiponnoe odospenne, 2012, N3(88), - t9 61(B CIIA 6bum omydinn-
KOBaHbl MHOI'O IICHHBIX p36OT, TIOCBAMICHHBIX l'lp06.'lCMaM COBPEMEHHOI'0 KOHC-
TUTYHNOHA/IN3Ma, B KOTOPBIX HI)()().]'I(‘)MI)I ROHCTUTyIIUOHAJIN3MA B OCHOBHOM
paccMaTpuBalrOTCA B KOHTERCTE peajbHOro KOHCTUTYIIMOHHOI'O OorpaHnveHu:A
sracri. Cm. Holmes S. Constitutions and Constitutionalism // The Oxford Hand-
book of Comparative Constitutional Law /Ed. by M. Rosenfeld, A. Sajo/. Oxford
University Press, 2012; Michel Rosenfeld, Comparative Constitutionalism: Cases
and Materials, (2d. Ed., West 2010) (with Baer, Dorsen, and Sajo); American
Constitutionalism: From Theory to Politics. Book by Stephen M. Griffin. Prince-
ton University Press, 1996; Constitutional Revolutions: Prag-matism and the Role
of Judicial Review in American Constitutionalism. Book by Robert Justin Lipkin.
Duke University Press, 2000; The Supreme Court and American Constitutional-
ism. Edited by Bradford P. Wilson and Ken Masugi.
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U. {npiup quihu k htimbimpjw, np «hGugni)G vwhdw Gunpnt-
pniGGiph wnweolGwjhl gnpownniypn tint] k ny pt qnynipjnil
niltignn h2fuwlnipjuwl vwhdwGwthwnudp, wj] p2fuwlnpjub
untindniil wihpfuwGmpmGhg»3’:

‘Utinqujugywd inntgdwl dwgniiGupwliwuli mpudw-
pwlnipjniGhg tiGGny «uwhiwlwnpmipynil» ("constitutio" —
uwhudw by, yupgt, hhuGt)) hwuljwugnipni GG wjwlnwpwn pln-
pnpynid £ npytiu whmmpjul «<{hdGuul opklp»" odnwo
pupdpwgni)G hpwywpwlwlwb nidny, npp hhiGuwywl pimpuwg-
nhsGtpp wuwyiwlwynpjwo L6 wyl hwiquiwlpny, np nnuiny
uwhiwlynmd ta.

- yhnwlywb jupgh hhimGpGhpn,

- dwpnnt B pwnupwgnt hpwyniGpGtph nt hhdGwpwp wqu-
nnipjntiioph wywhnydwl nt wwpumwwlnipjwb tpwy-
fuhpGhpp,

- whunwlwl hpfuwlnipjul hwiwlwnpgp, gpu gnpownnijp-
Gtpp, yuquuwytpuyiwl uyqpulpltpt n yunpgp,

- punupwliwl hpfuwlnipjul hpwlwlwgdwb Gt wihwwh
pwnuwpwlwl, mGntuwlywdb, unghwjwjuwl wquunipjnl-
(Gtnh nputtnpdw G hpuwJwlwl vwhiwGGEpp:

“Qpw htin dtlutin, thowqquwjhG dnpnudGhpnid, hGswtiu Gu-
tit ghnwwl gpuyulnipjul dt9 hpwwmwy GG WGnud wylGuyhup
hphuGwhulnhpGtph pGGwpynuiGhpp, hGswyhupp GG « UwhiwGun-
nnipynilGGtph qupqugiwl wpdtpwlwlwl wuyblnbbpp»,

The Ashbrook Series on Constitutional Politics Rowman & Littlefield. 1997 Soft-
cover; Progressive Constitutionalism. Book by Robin West. Duke University
Press, 1994; Constitutionalism: The Philosophical Dimension. Book by Alan S.
Rosenbaum. Greenwood Press, 1988; Liberalism, Constitutionalism and Democ-
racy. Book by Russell Hardin. Oxford University Press, 1999; American Consti-
tutionalism Abroad: Selected Essays in Comparative Constitutional History. Book
by George Athan Billias. Greenwood Press, 1990; Progressive and Conservative
Constitutionalism. Journal article by Robin West, M. Tushnet, R. Epstein, Raoul
Berger, Robert Bork. Michigan Law Review, Vol. 88, 1990; American Constitu-
tionalism: From Theory to Politics. Stephen M. Griffin. One of Choice's Out-
standing Academic Books of 1997; The Paradox of Constitutionalism. Constituent
Power and Constitutional Form. Edited by Martin Loughlin and Neil Walker. Ox-
ford University Press, 2008 * ™).

36 Mcilwain Ch.H. Constitutionalism Ancient and Modern. Ithaca, NY: Cornell Uni-
versity Press, 1947, P. 25.
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«Uwhiwfunpuyuwbnipjul punupwlwl hhdniGpGhpp», «Lh-
ptpwy vwhiwlGunpuyuwlnipjul qupqugiwl YhnnmdGhpp»,
«UwhiwGunpnipjnilp vwhiwGunpuul dpwynyph nputitnp-
dwl bipwwnbtipunnit», « Gypnuyuyuwl vwhiwwnpuyuinipjuwb
tit vwhdwGwnpuub Ypwynyph plnpn) qotpp», «dhpybnw-
Juwl vwhiwGwnpuuwlinpjub nputinpiwb ophGwyswihnipjniG-
Gtpp» G wyG*®: UkGp GnyGubu Guuwwuwly mGhaGp wnydjug
hhiGwfulnphG winpununlw] hwnjuwuwbu wjGuhuh hhdGuwpwp
hwulwgnipjniGGiph wpdtpwlwlwl plnyph n hnfujuwyw-
onipjwl puwgwhwjmdiwl mtuwGYynilhg, hGywhuhp GG «uwhdw-
Guwnpmipjnil», «vwhiwlwngpuywb dwynyp», «uwhdiwlw-
nnuiulnpnil» tr «uwhdwlwngpuiul dunmwnhunwpynii»
hwulugnipniGGatpp, hdwumwynpting gpubp” G)Gtny vwhdw-
Gunpuywl qupqugniGtph hhiGulwl ShuumdGtphg*:

7 St'u Gywo hnpjuon, ko 62:

3 St'u CruBen Xonme, KRouerurynnn n koncruryimonainsm //CpaBHuTennHOE
koHcruryipontoe odospenue, 2012, N3(88), - Lotip 56-84; Ryradpun O.E.
Poceniicknii konernrymmonamzm. - M., 2008; borpaps H.C. Poceniicknii cy-
JeOHBIT KOHCTHTYIHOHAIIN3M: BBEJlEHHE B METOJIONIOTHIO ncciepoBanua. M.:
2012. Tanues E. Boguuraromuii HajHAIIOHAIBHbI KOHCTHTYIHOHAINSM U
COBpPEMEHHbIe CHCTEMbI KOHCTHTYIMOHHOrO Konrposst // Cpasnnrensioe Rore-
ruryiuonnoe O6ospenune, 2007, N4, c. 78-94; Pozeudenny M., Illaiio A.
Pacnpocrpanenue JnGepaibHOr0 KOHCTHTYIHOHAIN3MA: H3YYeHHE PasBHTHA
npas Ha cBOOOJY CJIOBa B HOBBIX jieMokpaTusix // CpasuurensHoe Honernry-
unonnoe OGospenne, 2007, N1. - C. 102-120; CoBpeMeHHBI KOHCTHTYIINO-
Hasm3M 1 rocypaperso Mspanins // CoBpemennslii koncruryimonammsm, 2006,
N2. - C. 50-54; Teopusa roHcTUTyIUOHAIN3MA 1 (PIIIOCO(DHA TOCYIapeTBa B
DPT' // 3aron n npaso, 2001, N5. - C. 39-47; The Twilight of Constitution-
alism'. Series Editors: Martin Loughlin, John P. McCormick, and Neil Walker.
Oxford University Press, 2010; The Constitution in 2020. Edited by Jack M.
Balkin, Reva B. Siegel. Oxford University Press, 2009; Constitutional Cultures.
Ed. by M. Myrzykowski. Warsaw, ISP, 2000; Constitutional Cultures: The Men-
tality and Conseguences of Judicial Review. Robert F. Nagel. University of Cal-
ifornia Press, 1993; Collection Science and technique of democracy, N 37;
European and US constitutionalism. G. Nolte (Editor). European Commission
for Democracy through Law. Concil of Europe Publishing, 2005.

3 St'u Apyrionan I'.I'. Arcuomnormdeckas mpupona KOHCTHUTYIMOHAIN3MA B
KOHTEKCTE HCTOPHYECKOil DBOIIOIMI KOHCTHTYIIMOHHOI KyIbTypbl. B cOopHuke
"Murocopus npasa [arugnmsua” (nox pex. AA. I'yceiinosa u E.b. Pam-
KoBckoro). — M., 2012. — C. 70-82.
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{wy hpwyuwiwl dnph ywwuninipjul niuntdGuuhpnipjnilp,
hwnjuytu 301 pJuwywbhG pphunnbtnipnilp npytu YWhnw-
Jwl ypnl plnniltinig htinn, tquh hGwpwynpnipniG £ mwihu
wjn hwuugnipniGGtph SwgnuiGupw uwywl, wpdtpwiwyw,
hngbtiinp-pwpnjulwi pGniyypp pwgwhwjmbint hwiwn:

bpwjwlwl wpdtpwinipjul nmtuwllyjnilhg vwhdwlwn-
nuwiuwl dywlnyph wnwowgnuip ywjiwlGwynpywo b Gpubnyg,
ptinppwlny GG «hpiGuyhp hwpuwpbpnipynGGbppy» hpudwyub
wnnuiny wpdtynpy b, pupdly yupybgnynipjmG hwdplnnilkih
Jupgnynpyumb YubnGihp, wiywh wjl pwlhg” ngpuip hw-
nhuwlmd 6 unynpnyplhp, pt hwintu GG quihu npybu hw-
Jwywpunwnhp Jupytgnnnipjul vwhiwGwo JulnGGtp®:
Gpujuwlinpjul vty hwdwh UwhdwGwnpnipyniGl hGpGhG
hwiwnpynud E Ypwynipwjhl tptiinyp dhwG wjl ghiypmd, tpp
w6 hpwgynud £, hwnhuw6nd £ wwypnn hpnnnipyniG, plGnniGb-
1h & nu pnGYwtith, wyp ng pb pngmiGuo dhrwytpuyniGhph b fub-
Jwgh Wwpbiph dnnnyuom £

«UwhdiwGuwnpmpjnil» hwuljugnipjnilp hwjtptling wnw-
ohG htipphl Gwwh L wnlmd ny pb wuwpquutiu «uwhdiwlbin»,
w]j| «uwhdwGGlp nbp»: Nuunwhwyuwl sk, np Lwynp b Cw-
hwihp CwhwihpywbGtpp 1773 pyuwywlhl wywquw wiywiu
{wjwumwlh hwdiwp qpyuo hpklg vwhdwGunpnipniGl wa-
Jwltghl « Apnquyjp thwnwg»: puliny bGpunnynid tp, np «yb-
nhG vwhiwGGhp» 66 ngpynud ngy Yhw)l wquunipniGGtph, wjibe
«thwnwuininipjwl» hwdwp: bGywbu plnqoty GG wyn hGplGw-
nhy yuwwuniwlwl thwumwpnph htinhGuyGtpp” «...nppw” G wyb-
1h pwpnepyni G £ dtq hwpuynn, np dkp YymbGpp quugklp opklpny
nL wquwnipjudp, npytiugh wpdwlh nunlGwlp Shpny wwy-
wnwiniGphG...»*: bull wjn optilpGtpp wtwp b 2wpwnpytl
«..dupnnt pnpjwbp Gapgu)Guly, pun dbp pulGwjul hngnt
hwénipjuG»*:

40 St'u [NomTuko-npaBoBbie IEHHOCTH: NCTOPHA I coBpeMeHHOCTh /nion pen. B.C.
Hepcecsanna. - M., 2000. totip 5-30.

41 St'u Book Review — H'berle and the World of the Constitutional State,
http://www.germanlawjournal.com/print.php'id=227.

“pnquyp thwnwg, Gptitwd, 2002. - Eo 38:

$Unyl mbnny, ke 71:

50



Uhwdwiwlwl, hwj vwhiwGwuwnpuljuwlnipjul winiGpGt-
nnud «uwhdwlwnpnipjnil» hwuljugnipyniG6 wnweohlG htipphG
niGtigh] £ hwiwwpqujhG — wpdbpwh GuGuynipniG*:

Ouwynil dtuny GG pGywit) vwhiwlwnpoipjwl wpdbpwGw-
Juwd Gpptpwlqltpp ntintiiu 1837 pywlwlhl dhGhnhynd hpw-
nwpuwyud {wjjuqjui jtqyh Gnp pwnwgnpph hinhGuyGtpn:
‘Luwfu ptipynud GG mwpwitignt hndwGh) Gtp, hGswtu, ophGuy’ De-
terminatio, constitutio, statutum, dispositio. Ujlnthttntir npynid £
pugwnhl httmwpnpphp m wpdtpwynp vh pGnpn2nd. «npnynudb
uwhiwbwg b SkusnmphiG Jipp6»*: UYGhwjwn b, np qnpo niGLGp
ny dhwjG vwhdwlunpnn Goulwinpjul pwpdpwagniG «npn)-
dwl» htim, wjuhlpl’ Giw6 pGnyph hpwjwljwpquynpiw6 htwn,
wybt npu hhipnd pGywo £ Uunmjwowjhl dwlwynnnipniln, h
Jhpniun npdwd wpdbpuyhG hwiwlwupgp, dbphb StuynipyniGp:

UYyGhwjwn k, np wyu pwnwpwlnd «uvwhdwGunpnipjniG»
hwulugnipjmbp nipe pnwGnuyuhl pGngpymd nilh, nph hhd-
pnd pGYwo GG vh 2wupp Yunptinp pGnipwqnhyGhp.

1. nw npnpnmud k, y6hn k£, «ophGunpmphil» L,

2. wjyl mGh vwhdiwGwjhG Guwlwynipjnil, hpkGhg wyG
Uynnu, hpkGhg Ytp Jud gbpuljw «npnpnud» 1hGty sh yupnon,

3. «StugmphrG JhphG» wpunwhwjmnipjnilp thnfujpugGt-
1y Giwhl «npnpdwl» vwhdwlGwjhl nt gbpuw plnypp’ hwnndy
nlnqomu & gpu hhdpnd pGYwo withnthnfubih «h ytpnium np-
Jwo» wpdbtpltinh wnwnipniGp:

‘Liwl dtiwyipydw G hdwuwnmwjhG pnngpynudG ujhqp t wn-
(intd hwj hpwywwl dymph hngtiunp-pwpnjuwywi, hhihunthwjw-
Jul-dwlwmnnujuib, wfuwphwjwugpwjhl wyniGpbtnhg:

Uwhiwlwnpuywlnipjul mupptpp diwynpyty G6 wuwn-
dwljwl mbtwjul dwiwlwjuwplipwgpnid G hwy hpwywlne-
pjwl dt9 npubinpybp GG wnwGdGuwhwwnmnly htnbtinnuyjw-
(intpjudp, hwnmjwywtu, hGywbtu plnqoytig, pphunnltnipyniGn
whnwlywb Ypnb pgniGtinig htnn, wjGuyhuh yuwjdwGitpnd,
pp wlhpuwdbyn Ep wpfuwphhl) ne hnqbnp Yjubph shwubwlut,

4 St'u G. Harutyunyan - CONSTITUTIONAL CULTURE: THE LESSONS OF
HISTORY AND THE CHALLENGES OF TIME. Yerevan, 2009.
4 St'u Hosplit ciioBaps jipesHeapmsnckoro saspika. — Epesan, 1981, Lo 688:
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thnjuhwiwéwyGhgywd Yumbnbhbp vwhiwlby: OptiGph, hpwyniG-
ph, wpnwpwnwunipjwl, ywwdh wifuntuwthtihnipjw, qnp-
owo ubnphlG hwiwywwnwufuwl hwnmgiwb, «pwlwlwln-
pjnil» tr «optlip» hwulwgnipyniGGtph thnfjujuyywonipjud,
hGswbtu Gt dwpgnt Jyulpnwd, whnnipjwl junwwpiwb gnp-
onut npwlg niph nt hwuwpwynipjwl Yujniinpjul wuywhny-
dwl hwpgtphG nywgpuy winpunupdbtp GG niGkgl] Ukupny
Uuwpwnngp (362-440), GqlGhYy Unnpughl (onipg 380-450), GnhptG
(410-475), Unjutiu lunptiGwughG (pnipe 410-495) tr dhoGununh
puqiwphy wj] wwlwynp hwy dnwonnltpn: C6n npnud, wwp-
ptpwytiny wunywowhG wppupunguunnpjnln dwpnyuwjhGhg,
2bpwmyt &, np «pwquynnpltiph optilipp hwlgwynpGtphG £ yuwwmn-
dnuy, hulj Uunyjw o hwlgwynphl bt wqqp. hwGgwynphb npytu
optGunhp, huy wqqhG' npytu wnwowqbtn»*: Wju dwiwlw-
Juwppowlh plGnpn) qotinhg kYl wjG tp, np dhowwbu Jupbmp-
ynid kp opliiph m wpnupuyuwmnipjwbl pipp hwowpulwlwG
hwdbpuwfunpjul hwunmwnmdwl, yhnmpjub Juynil qupqu-
gnuip pwfuwynplint gnpomd*’:

Unyjutiu Gunullywwunyughb hhpwwmwynid k. « Unubhg wp-
pw Ywswqulh mwphGtphG wyfuwphwuGGtph nt Guyhunwnu-
(Gtph, pwhwGwltph m pnpiyhulnwnubtph, wqGyuwyubitph n
nwuihyGtph dhotii puqiwphy hwwnwnipniGGtp thG (hGnu:
Uppwl juitguy vh puqiwdwnn dnnny gnidwnby Unyblnud, np
Juwjwgwy dwptph [wjhu] widuh mwulbptiphG»*: Ujn dnnnyp
wnrynilpp tnuy GwlnGuywl vwhiwlwgpnipymb pGnnGnuin:

Muumiwgpnipjwl Ynndhg 21 hnnpjwo pndulnuuo wjn
UwhdwGwnpnipjw G plngniGdw dudytinm Ehuwdwnpymd 488 pyw-
Juip®:

46nhot, Uppny honl dtinny Gnhpth dwpnuwutimh dwwntGugpmiphilp, dhGt-
whly, 1859, ko 336:

Y UwuGwynpuytiu mt'u. Uhpnidjul 4., <wy pwnupwlywl dnph yuwndnt-
pjniGhg, GptitwG, 2002, Lo 108:

# Unjutiu Gunulyuwwumyugh. MwwndnipjniG Unjuwlhg wptuwphh /pupgiw-
(inmpjnilp, wnwowpwlp tir SwlnpwqpnipnilGtpp Ywpwq Unwpbjjwih,
GptiiwG, 1969, ty 65:

#Stu (k. L. UJuqyuG. {wj hpwjwlwb dwph quGdwpwd, h. 1, Gptiowa, 2001,
totin 132-137:
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NuunuiGwuhpynn Gyuiph  wnlynmipjudp YgwllwGwjhlp
wnw(dGuglt] hbnbtiiyw] yuwpwquGbpp.

1. hpGqbtpnpy nuwph YeubphG hwy hpwywlnipjwi vk hw-
untliwgt] Ep wjlGuhuh showywjn, tpp hwuwpwnpjuwl nwp-
ptin 2tpmtph Uhotit wnwowgwo «.. hwljwnwynipjnGGtpp»
thnpd Ep wpynud (nuotiy ny ph nidh phpunpulpny Jud Jupsw-
pupnipjudp (wyn pynd” Uppwjh hpudwGnyg jud dwhwlyGtpny),
wj] hpwjwliwl dwlwwwnphny vwhiwlGwnpuyul optbph nG-
mniGiwG dhongny: Uju hwlquiwlpl wnwohl htippht lywnid
E Gwhiwatnlnpjwl htinhGwyh pwpép dnwynp npwlyltph nt
hpwjwghmwygnipjul YwuhG, hGywbu Gt wyn npuwyGbpp
hwuwpwynmpjul Ynnihg pGuuo thGhnt te GiwG showywj-
nh hwuntGugwo hGtnt YwuhG:

2. @uwuwmnnptl UwhiwGwnhp donnyh Ynnihg UwhdwGwun-
nnipjwl pGyniGiw6 hp dwdwlwlyh hwiwp qupiwGwhnpti
wnwownhiwlwl wju hpnnnipjnilp Yyuwjnd t, np hwuwpulju-
Jwb hwpwpbpnipynGibph YuwGnGwljmpgiwl hhdpnid npy by GG
hwuwpuljulwb hwiwdw)linpjub uyqpnilplbpp Jip julqbbk-
1y unghwjuljmb n1 wyj plnyph 2Epmwynpnudbphg:

3. GulnGGtpp pGnpnyynd GG ny wj) Yhpy, pwl vwhdwGuy-
pulub ngpuwig mwny hwnnly Jupquyhdwy, Swlw;tinyg wg-
qujhl hwiwdwjlnipjudip vwhiwlijwo Gnpikph gtipwuynt-
pnilp gulGugwo wj Gnpih nt Yubnbh Giundiwdp:

UYyGhwjwn t, np wowownhiwluwl nt juyn G £ wjG hwuwpu-
Ynipjnilp, nph hhipmd pGywo G0 hpwjwhwulugnnnipjul pw-
pnjuwiwl wpdbplbpl n hngtiinp wpdwwbGbpp: Lphunnltni-
pnilp ywhnmwlwb Ypnl plnnilGtjnig htinn, tpp wpfuwphhpy i hn-
qtitnp Ywlph JulnGGtnl pnhwlnip hwdwpphumnGowlwb
htiiph Yypw hhdGwlwind vwhiwlymd thG hwdiwwnmtn, nipwn-
nnipjwl wpdwGh nt wowyby pnpn) hwiquiwlpp Yujwlnd kp
Gpwlmd, np hpwjwwpquynpdw b hhdpnid npynid tp hwwwpuo-
Julwbi hwmiwdwjlimpjul quponbip: {wuwpwlympjul Ghpunid
hwpwpbpnipymGGtpp yuGnGuywnpgynud EhG dnnnymd dtinp ptip-
Jwo hwiwdw)linpjudp, wj ny pti hwpunpwlph nidny ti th-
w(dlyw phpunpuibpny: Unjubu IonptGughlG Upwmhpwwmh
dnnnyh wnbynipjudp Yywynd L. «3tppnpn wih puquunpniphi-
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wil Uppwliw) tjuwg tyhuynynuwytn {wjng WLyl ‘Lhpukh,
npnh UpwGwqghGhwj, npning 3nwujwl, npnng dppwGwy, nping
uppnjl Gnphgnph: Gi h Rhiquinhny nupdbw] h Guwphwy, G
ttw) h <wju’ quitilw)l Yupqu ninnmiptwl hwpgl hipng Gn-
nngtiwg, wjp G wnwib] twe. pwlgh qpupbjupgniphiGl qnp tntiu
h 3nilGwg wyfuwphhb, Ywlwiwln h pwquinptiw pwnuwphd, h
udw (Jwpwqpt: dnnny wpwptiw] tyhuynwynuwg Gt hwiwnpkG
wpfuwphwyw Gunp, jminGomywl vwhiwGugpmpbuoip hwonw-
wmbwg qunpiwoniphil, fjuikny v qubgpniptw GG wpiwwm, np
pGwpwn unynpniptiwdp tp jtpyphu dipnud»*°. dnnnyG wpgtijtg
wuiniulnipyniGp vtpdwynp wqqujuGitph dhetit, nuumwujwn-
wmtig Ghlgqnipjnilp, pumipnilip, wqwhnipjnilp, npypuwininipjnt-
(p, hwhynwlynipjnilp, wpjuwinnipjnilp, pwipwuwlpn, dnh
hwpptgnnnipjnilp, vnwjununipjniln, ynnGlynipjniGnp, wpyniGu-
htin uywlnpjnilp, hGywbtu Gwbtt Wwpumwynpbgpbg Gwjuw-
nupGtnhG gpuwupunipjudp yunyt] w uwmwynpltph htim, huly
ownwlbtphG hGwquin 1hGh; hpklGg wmbptphG: Opnpytg mywnp-
Gtph hwdwp Junnigt] hhjwlnuwbngGbp, npptinh nt wyphGtnph
hwdwp’ nppwlngltp nt wyphwlngGtp, omwnGtph nt hyniptph
hwiwp hynipwlngGbp, gpuwip ywhbtint hwiwp vwhdwlytghl
wmnipptin nt hwpytin:

<hGqtipnpn nuph wnwehb YtuhG wqquyhb GYinhguywb dn-
nny & hpwyhpynd Swhwyhywlnad, npntn, hwdwdwji wywwn-
dJwjwl dwdwlwlwqgpnipjul, «GY hwjwpytghlG 40 tuyhuyn-
wnulbip m pugnud pwhwGwGtp, vwupyuyuwqbbp, GwuwGdwfu-
nhp dwnwjnnGtp b unipp tbntgnt wipnn9 hnqbiimpwywlne-
pjnilp, pnnp ppluwGGbpp quijunGhph JunwwuphsGp,
quyunltph nbywyjwnltp, gipwgny i guuwynpltp, quidw-
whtwnbp, qgnpuytimbp, hwqupuwbtintn, ginowywqbtin, mwppbp
mowGGhph wqunbtp»>': <unwy t tntp Gubt dnnnyh hpwyhp-
dwl Guwwuwlyp. <wjyng wyjuwphh wjwq Lwhuwpwplbpp,
npnlp opklpGtph ti uppmipjnGGtph GwuwGdwiulnhp Wwywm-

S0Unyubiu funptGugh, {wjng wwwmdnipjniG: Gn., 1997, totip 224-225:

Sl«Uquultin» hwuljugnipjub Ghippn Gwwh L wnlyt hGywtu yhnwlwb
hwpltiphg bt wwphwyltphg wquwn fjunyznp phnnui-hnnuntiptiph fuwp,
wyGwbiu b dwGp pnnu-hnnuwmtiptphGp: Ujugyub (. L., <wy hpudwlwb
unph qubdwpw, Gptitwd, 2001, Lo 121:
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wuwGltpl thG, wjuybu thG wund. «Lhpuyulqltp unipp Qpp-
qnph, ‘Lhpubtuh, Uwhwyh it Uwpwmngh vwhiwGwo Jupg nt ju-
GinGp, phGywbtu Gwbtr dtp Jwdipny uvwhdwltp wj] pwponpni-
pyniGGLp, G vklp Judwynp nt uhpny YplnmGtlp, pwGh np pni-
gt 6 Gytntgn upg m YulnGGtpp, b dwnpnhly ypununpdty
Ll wlonhGnipyniGGtphG: Fnip vwhdwlGlp UumoniG gulwh b
tljtintigniG YywGph Yngtnt gnpomnd whwnwGh optilpltin, huy dkip
yhGuquinblp it npulp winip Juuwhbip»2:

Cwhwuyhywlh wqqujhl titntguwl dnnnynid plnnilGytg
20 ywlnG, npnGp Yyepwptipnd thG <wjwuwmwGh GepphG YyuGphG
wnlyynn wjGuyhuh Jupbp nt hp dwdwlwyh hwdwp hhdGw-
nun GpulwynipjniG niGtgnn hwnpgtinh, hGywhuhp EhG wintuGuw-
plunwbbwb hwpwpbpnipjniGGiph jupquynpnudp, hngbitnpw-
Jwlnpjwul qnponiGtnipnilp b gpu Guwndwdp hulnnnipjne-
G(ip, wnuGnuynpnipjwl ghd ywjpwpp te wyG:

«Sqhnnipjudp swpuwthwnnipynilp shhiGuynptint hwdiwp»
hwj dhoGwnwpjul yquwuminpniGl nGh Gubt wj dwlpwlphn
JyuynipjnGGtn” hwuwpwyuwywli hwiwdwjlnipjuwl wnpnynilp
hwGnhuwgnn hngbitnp-ppwjwliwl YulnGGophG htnbibn 2t)-
nwnpnuiGtpny: pulg ywppnid hwnjuwybu wnwGdGwlnud k
{wyng Gupnnhynu {nyhwGbtu O4dGhgnt (<nghwl biwuwmwubp
0d4ltgh) GulnGwghppp (hwumwwuyt £ XJhGh Q dnnnynd 719
p.): hGywytu hpwwghnptG Jyuywynynd t (. Uduqubp, hw-
dwpdw]y Junbih £ wut), np <nghwl bdwunwutinp O4GhghG w)-
fuwphnd wpwohGGtphg UGyl tp pniqulnuywl Yuwjup
Opuyhnu {ntunhGhwlinupg (482-565 pp.) htimn tit wnwohlip {w-
Juwunwlnd, np hpwwlwgptg hwjjuywb «Corpus juris cano-
nici»-h hwdwlwngnuip, optklpGtiph dh dnnnywoni, np gnjnipjnil
E wnlmd hhtipnpwunhw( qifuwynpnn upnnhynuhg tr pnwi-
nuimd k hwy thtntguul dnnnyGtpnd Juytpuwgywo bt pl-
nnGywo JulnGunpmpymGGtpp»>3:

{uwjng GwlnGwuwgpph hhiGwlwl wnwldGwhwwnmynipniGGt-
nhg £, np wjl  YulnGmywuwl vwhiwGuypnipynGikph hwlpw-
gnuiwp bp, npnGp hwj hpwuwlnpjwb vk pnGyniGyti EhG ujuwo

320Ny 6 mbnnuy, o 43:

3 St'u Apmsnckas kanra kaHoHoB. - Epesan, 1. 1 - 1964, 1. II — 1971.

55



365 pywlwlhg i, hGsp hwnuwlGyuwlywé t, gpuignd 2tpwmwnn-
ynid tp pwGwyuwl twhh wunmjuwowjhl pGopjnibp: UwnpnG hp
hnqtiinp Gwjuwuljqpny, wpdwlwwwwmynipjudp nt unghwjuwywb
ntipny ghnynd Ep npujbu pwpépwagnyyG wpdbtp te hppwjwywnp-
quynpiw Ypnn: bGywytu ywumybpuynp Guwmt k0T NMuguw-
Juwlp'  «..pGwhpujuul ngw)wnl uwnbnoyty tp dwpyniG
unbinotnig wnwe, pwih np Gw ny th wylpwnp suyytnp £ huynG-
ytip hpwquywl quininush gk »34:

{wj hpwywlnipjul hwiwp wluwuwl wpdbp  tnt] wj)l
hpnnnipjul ghmwygnidp, np «..hnghGph Ynpumjul nninG
wnwyby k, pul dwpdhGGph, tipp funnnpynud 6 <np, Qpnnt b
Unipp <ngnt wGpho, ninhn it wnwpbjupwpng hwjwwmpg»*>: Lw-
qup wnuph wnw9 Gphgnp ‘Lwptjwghb hp Vwnjulmd jwjw-
gnijlu Gtpwjwgnptig hwj hGplnipjwl hnqbinp pGwnudGhph
funwgnuin «...Gpwduytny wikGuwumupptn Ypptpd wiklGph»"
2tipinbg, np dwpn wpwpwoh gnpowd vtnptinp, nppw £ pugnid
nt pwquiwplnyp (hGGG, ny wylpwl Gpw hwlgwlpb GG, nppwl
(ipw ndpwjunmp)niln: G4 hwj donnypnh pnipptinhg hGstgGting
«..wiklwpwpép wnnppl wn Cunjwo» ' Luptljughl dupnnil
nunpdh ptiptynt hGwpwynpnipyniG nt Gpuwl Ywpn wuptgGint dh-
ongl tp wntpund Uumnonig: bul nu hGwpwynp tp hwiwpnd
hwibpw)unipjwl, wpnuwpnipjw(, opkiphG htimmtiinn nt «hngny
pd2yqwod» hwuwpwynipjwl yuwjdwGGbpnid, nip wpgupnipjnt-
Gp sh unpnn «...0dwgbng huyun spwlw» Jud «...hpwynGpGt-
nh Gdwpp vwuwnmhly ptptiwlw»’ dwlpwglting «...wGhpw-
YnipjwG Yynnip»:

{wj hpwywlnipjuwb dk9 funpuybtu ghnwygymd tp Gut,
nn thw)G puwy ontilipG nt yunpgp pwywpun skG, hwplwynp k, np
dwpnhy GniyGybtu hwuwlwl wng optilipGtinny wwnpbint wh-
nwdtipmnipjnilp, wjn ghnwlgnipjniln 1hGh ny pb wwpwnwn-
pwip, wj] hwinqunilp, npp fvwpupuqwo (hGh Yuymb m
wunyjwowhwdn, wpnnt pwGwlwb plnipjniihg phjunpynng wp-

1lamasu P.A. Xpucrnancknme kopuu coppemennoro npasa. —M.: "HOPMA",
2002. - C. 210.

3 Stu Omuw UpopniGh e UWGwlniG, MwuingpyniG Upopniljug vwb: Gptiuwd,
1999, g 123:
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dtpGtiph ypw: Uhw pt hGynt ‘btputiu CGnphwhG (Lhpubu 9%
Ujuwytigh) hp funupG ninntg ny hwjG wn Uungwd, wjibt «O@ninp
pnhwlpuyuing» (1166 p.) hp wuwuyhpwGGtpl mnntg hnqtitnp
nuuhG, « Upfuwphh ppfuwGGtphG» nt dnqnypnhG: «@ninp pln-
hwlpwlywlp», thGeny Chnphwnt winpubhy Ynlnguyn te Gpu
wnpdéwl qnpotiph wuwlp, pwgwehy Gowlwynipnil niGh Gube
hpwywlw G nt vwhdwGungpuul Ypwynyph pnhwlipugmuibb-
nh wonnuiny: Uju hwumwpninpn tquyh L hwjtgujwpqujhG-
onwqpwjhG pngpynidny, wpdthwiwupqujhG pinhwlpug-
dwip, Gnpu-GuyuwumwlylGtnh, Gnpd-uyqpoilpltiph n «Jupybgn-
nnipjwl» Gnpitph thnfulGtpgu) Guynipjudp: Guqitng hwuw-
puyuwywl pninp ptpmbtphl ninnuo («Un YpolGunpu, «Un
wnwlinpu uppng nifjunhg yuliwljwlwg», «Un wnwelonnu
tytintiginy», «Un qhlninpjug nuuu», «Un tpipugnpou», «Un
Julwlg nwuu» tit wjl) hngbinp ni pupnjulul pwupép wpdbp-
Gtnph Yypw ppwpuiuwo JubnGGtp nt fjupuwnmbtpn’ CGnphwihG hw-
dnqwo Ep, np wyn ywpunwynpoipjudp wupkny e gnpotyny
thwjl Junpbih £ hwonnnipjnil wyGyuytiy, hwnpwhwpt «swpnt-
pjul m pwqipfuwlnpjul» nwqlwultnn, wowlnpyby
«wpnupnipjwl pughnGtpny»: UWjuwphwywbGtnhG hnpgnpnd
tn «...swGhpwtty, sqpyty, swp gnpowwiltn sqnpowotiy, wlh-
nwt quuwunwl shunpt), wnphl nt wnpwwmp wuwyumuwuwity, wy-
fuwwnwinphG Jwpépp syunpk, wdtlnl hwiwuwp wypny
Ytipwptpnipy, SwpdGuinph hwdwp hngtmpp sunnGuy. .. »%:
Unw(g swhwquigbtint yupbih L wpdwlGwqnty, np «Onip
ninhwlpwlyuwip» pnjwlnuynd £ dwpnnt hpuwyniGpGhphG no
h2fuwlnipyniGGiph hpwjwunmpniGGtnhl yopwpbpnn pugnid
(npuitp: «Upfuwnphh hfuwGGtphG», dwuGuwynpuwtiu, yuuyh-
pwyymu t. «...wGhpuwynipjudp th Juwpnikp hyywwnmwyGbph htn
owlp b ndmmwpwyhp hwpybip nGeny, npntp st6 uwnpnn Ypby, wyg
hipwpwGsphiphb opkGpny bi pun php Jupnynipbw6 juhp’ gu-
wkp» (pGngonuip dtpG t - Q-L.), «Ns nph vh" qpytp G ' Ghntp
wnpwwltnhG nt mGwGyGtphG...», «dtp Gpyph Yypwy swp b
wlhpuwt gnpowyuwpbbp bt quuwnwwbwnmtin h' Gpulwykp...»,

S6Uwnuwphw Upphyhuynunu Opdwijud, « Ugquujuwmnid», hwnnp U, U. E9-
dhwoh(, 2001, totin 1647-1649:
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«UGhpwiniptwdp dh" nuuntp nptik dtYhG, wjy ninhn gunwu-
nwl wpkp...», «Uh wlwmbtukp wjpnt Gt wnpuwwnmh hpwntGpGhn. ..
tir w1657 Munpnipjwl GG wpdwlh CGnphwint YninbgnudGhpp
dhwjl onptlpny nwuwbini, opklph htwmwnupd nidh, ww-
nwufuwlwwnynpjul wumhdwih nt ywwdh hwiwswhmpjwb
tit puqiwphy wy hppwdwuwl hhiGwhwpgtph yepuptinguyg («...
s1hGh, np pwpynmphiGhg gppnnwd Gt wlGwpgup hpuwnlipny
npn)nid mwp», «jud dEyhG yuwndtp, jud dwhnw ydhn ju-
Jug(tp, pwligh ‘Lnp optlpp wju pwlp sh pnjwwpnud, hul <pd
onklpp pttt pnjjuumpmud £ prpwpwGshiphl ywwndny Yud dwhn-
wip nquuti, pwjg ny wlwmbnh, wj; pun julgulpltinh wpdwGh
1hGhn1»3%): UYtihG, nno wuwumyhpwGGtph htiGpp dwpn & hp pw-
nnjwlwl Ytpwh, hngbitnp wiwnupunipjwl, pwlwyuwlb gnjh
htwunwynpyud yuqiuytpyiwl wihpwdt)mnipjudp:

Uujwoltphg htimbimd E, np hwuwpwlwlwl hwpwptpnt-
piGGtph «uwhdwGunpujulGugnuip», hadplgphwingp hoiw-
dwjlinmpjuip hwdwyupumwnhp Juppuqdoh YulinGlhph vuh-
dwlinidG wnwohb htipphG plunid kG wyjuwy hwuwpuwlnipjub un-
ghw-iwlnipwjhG wpdtipGhphg, unghnuth unghwi-pupnyuljmG
(wjumulqphg br dirannpnid b6 vwhdwlugpuljmbG Gulngph
huwiwpdtip dwljwpyuly:

bGswbtu Gpymu E quuijulnpjul vk «...gulijugwd uwh-
dwlwnpnipjuwl hwiwnp pnhwlnipp gpuw wpdtpwjhG YnniGn-
nnpnudG b Swlijwgwo vwhiwlwnpnipynil Giind L hofuw-
(nipjnGGaph Ynnihg npybtu wyn punupwyppnipjwl hwdwp
tjwtnwjhG swlwsjwd hhiGupwnp ngpnypltphg” wyu jud w)l
ytpw wipwqptiny npulp»>°: Uahwh dwdwGwluwhG swhtih-
nipjniGhg jnpupwligynip mqqh Wuwlnypp Gpu hdwuwnmunp-
Jwd qnympynilb t, mpdiynpjwd Gipluympynilp duodwbwlh
dho: {wnjuwuytu wyn hdwunmwynpJwo gnynipjniGa & qupqug-
dwl npnpuljh wumhdwlmyd hwiqbglind wihwwnmh nt hpfuwlne-
pjniGGEph unghwywwl Juppwqoh vwhiwwnpujuiGugiwin:
57U. bhiputiu CGnphwih, Bninp pnhwlpuywd, « Gwldwuwp» hwintu, 1991,

Lotip 103-123:

3 Uwulwynpuytiv mti'u Gyl mbnnuy, Lo 112:

¥ St'u Ronernrynna B XXI Beke: cpaBHUTEIBHO-TIPABOBOE HCCIEOBAHIIE: MO-
norpadus /ors. pex. B.E. Unprun/. — M.: Hopma: UH®PA-M, 2011, t9 22:

58



bGswtu Gynd £ (0-9-U pnpujhg winwd 6.U. Lniquptiiw G’ «dpw-
UYniyph Jupbp pununpuuwnpn 66 hwinghuwlnd dwpgluig
unghwjwlwl thnfuhwpwpbpnipynilltiphg 6GYwo unghwy-Gnp-
dwwnhywjhG pnhwlpnipyniGG m wpdbpGhpp»®: {wpyh wnlb-
ny vwhiwlwnpuiwb hpwjwlwpquynpniiltinh wpdbhwiw-
YupquyhG plnypp’ wpndtiunp Uhpty (ngbGhbnn te Ulnpw)
Cwynl pwpépwglnd Gl wquuuywl vwhdw Gwnpuyjuw inpjwb
nwpwoliwl nt wipwylniwl Yypw Yytpwqquihl wquuuwyuli
uwhiwGwnpuywl Gnpitiph wgptignipjul hpunwumpjw G hhd-
Guwlulnhpp®':

UwhiwGunpuub sywlnypp ypuguyjuwl hwujuwgnipjmb
sk, wyl npubitnpymd £ unghwjwljw6 hwlpmpjwb JaGuuwybpwh
pnpnp ninpuGtpnud, nputitnpynud t quptipny wypjwo, ndjupnt-
pjwip hwnpwhwpyuwo, ytpuunmaqyuo hngtiinp ni GnipwjuG wp-
dtipGtiph m quwnuwthwplbiph wdimp htGph Ypw' qpuynp
uwhdw Gwnpnipjwl wnuwjnipyniGhg nt hpfunnGhph yuiphg wi-
Jwhu®: 9pw hwdwp UwhdwGungpnipyniln sh upnn gunGuy
(tpunioynn Juwi wpnwhwlyng wypwlp: buy guliugwo Yb-
puwyuwnyuuniwl nmwnpp whwp £ hwiwnpdbp (hGh yepuwum-
Juwuwmynn opquGhquhG: Uniu Ynnihg, hGswbu wypwqiwwmhy
wmtiuwGYyniGhg nlinqonud L Lth G-wnihgyhl, jnuppuwpwlsnip wqg-
qujhG vwhiwGwnpnipjuG vk Gipjuwyugynid £ wpdtpltph npn-
owlh fudpwpwGuly, npnGp wuwjdwGuynpnid GG gpu ngpnypltinh
pnypp: Lwlh np «wpdtipltiph», «uljqpmbpltph» b «Gnpitph»
dhotit hunnwl vwhdiwb gnynipniG ynilGh, pnnp vwhdwlwnpne-
pGGtpp pnwlnuynd 66 wju juwyd wyl pnyph swthwquig
nGnhwlnip npniypGhp, npnlp hpdp Jupnn 66 hwlnhuwGw) vwh-
dwlwnpnmpjul G gpu npoyypltph vy Gwpw Giwl hwdwps:

0 JlyrameBa E.A.YenoBek, mnpaBo, NUBWIM3AIMNI: HOPMATHBHO-IIEHHOCTHOE
usmepenne. - M.: Hopma, 2011. - C. 12,

61 St'u Munrens Posendpenni, Anpant laiio. PactipocrpaHeHne jmbepaibHOTO
KOHCTUTYI[UOHAII3MA: U3YYEHIE PasBUTHS MPAB HA CBOOOJY CJIOBa B HOBBIX
nemokparusx,// Cpasauressnoe Roneruryronnoe O6ospenne. 2007. N1, £9 102:

© Bonee moapobno cm. Harutyunyan G. GONSTITUTIONAL CULTURE: THE
LESSONS OF HISTORY AND THE CHALLENGES OF TIME. Yerevan, 2009.

03 JTlex Tapimuguii. "Houcruryimonusie nennocern” u Crpacoyprekuii eyn. Coop-
HHK JIOKAa10B "KOHCTHTYIHOHHBIE IEHHOCTH B TEOPHH 1 cyIeOHOI npakTike”.
- M., 2009. — C.221.
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Lumuwpwlppnipjniltph Gipuw qupqugmiGtph hnjnyny-
pnud uwhdwlwnpuul vQwlnyph hhdGwlwb pinipwqgnphsGipp
hwGgmu GG GpwG, np plph «<piGwlwub opkilpp» whwp k G-
punh punupughwlwl hwuwpuwlympjuG pnjpp hhdGwpup
wipdbtplbtpp, Gpufuuynph gpuGg Juynel b hntawh wuwuw-
GnipyniG6 n yipupunugpmpymilp: Ujn wpdtpGtpp, hpklg htip-
phG, adtiwynpymd GG nwptph pGpwgpnid, jnipwpwlsnip
ubtipnilin npulp Yytpwpdtynpma t e hp hwybjnuing wywhnynid
htimwqu qupqugnidp: {wonnnipjniGl nintignid k wjl wqqb-
nhG nt dnqnynmipnGephG, npnGgnid wyn ynpwl sh pghwnynd
Juwyd twwbiu sh junnnpynid: {tnbiwpwp, «uwhdwlogpuljuwb
Wywlnyp» hwuljugnipyni (6 wewy by pinhwnip dkmy upny k
pGnpn2y bt npy ko yuuniwwlnpkG dbraydnpjwmd, Yuyni, ub-
pniGnGhph G wipnne dwpympjub YhGuwhnpdny hwpumw-
gwd npnuljh wpdbpwjhG hwdwmljupg, npb pGYuwd E hmGpuyhG
JgnpjmG hpdpmd, Gupuwuwnnid E pwpnjuluwl m hnqbinp
htwunmwynpiwdp Jupbgnympjui hhiGupup Jubnblhph
vwhdwfiwil n hpmgdwlip:

£l UwhdwGunpnipnilpn yhwup E Ghipwnh wpdbpGtph wyn
hwiwunpgp, nqunlw hp qupqugiwl YnGiptn yuuiwlwb
duiwlwjwhwwnywonid nyju hwuwpwnipjwl hpdwumwynp-
Jwo qnjh wprynilpp, jhGh puqupmgn b yhwnnipjuG unghw-
Jwuwl Juppumqdh hhiGwpwp wpdbpblbph onipg hwmuwpuljw-
Jul hwdwéwjlinipjuG wpyynilip: Fw hnbwy t, nphG whwp L
dquti: UwmywyjG, hGywybtu Gymyd £ ypndtunp Unhytl <njdup’
«tdhlstr wydd ny dh vwhdwGwnpnipynil sh htnbitk] dngnynp-
nuyuwpuwliwl vwhiwlwnpuwuwinpjul ununmiGophl G sh
huwiwywunwuppwltgnt] yunwywpnnGtph pwhtpp yunwywnp-
UnnGtph gwhtiphl»%: dpuw yundwnitnhG ghntw ulinpunwn-
(wlp, vhwdwiwlwly wlhpwdb)un t plnqoti, np Giwl hb-
wmtinipjwl hwiwp hwjtguupqujhG GywGwynipjnil niGh dbk-
pnqupwiwywl dninbgniip pnil vwhdwGunpoipjuln’ npytiu
whunpjub {pdGwlwb opkGph Yuwd npybtu wyjw unghnuth
<hdGwljwb opkGph:

% Cruen Xoumc. Rouernrymum u roncturynmonamusm //CpaBHUTEIbHOE
Kouneruryimonnoe O6ospenue, 2012, N3(88). - C.59.
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duiwlwlywyhg wyfuwphmd hpwiwl hwipwjhG Jyuwbph G
Uwhdwlwnpnipjul dhotit phwjtiyumhljuljwb juwp gputitnpynud
E wyn hwuwpwlnmpjniGnid vwhdw Gwnpujuingpjul hwiwwyw-
nwufuwl hwnyuGhyGhph (nyuh Ghppn: Utq pynid £ wyGhwjwu,
np UwhdwGuwnpnipjwl wnywjnipjnilp sh npnynid hwuwpwlynt-
pjnimd uvwhiwGwnpuubinpjul swlwnpgulyG ne Enpymbp: Qh
Junth shwiwdw)lty M.U. Pupbklpnydh htim, tpp Gw plngond
£, np «yyumdwnwlwl Juuwp bt thnfujuuywonp niGp hpuyw-
Gwgywod tir qppwjhl nunnuyhunmwlwl qunuthwpltph thoti
hwGnhuwlnid £ ninnwyhqip hwuyuwluwint juptimpwagng)G hwp-
gtiphg ukyp’ npwbtu Ytpohl tptip hwqupuwdjwyitpnid vwhdw-
Gunpuliwi tr hwlpwjhG-pwnupwlwl duph JupbiimpugnjG
wnwonlpwg»®:

Uwlw)l «uwwhdwmGuyppulwlnpnilip» hwowpuljuljwb
hwpwpbpnipyniGbph vwhdfwlwyppujui YJuwlnGwlupgiuG
wihpuwdbyumpjubi quyuihwph nmunnyhwlwb pGYugnuip gk:
«Uwhiwlwgpuluwlnpynip» Gpljuymtnd £ npybu hpuljmG
hwipwjh Yjuwlpms vwhdwGunpuljmG wpdbplph hwdwljwp-
qujhG ni pdwunmwynpjuwd wnlwynipynil, hGsh ypw juwpuju-
ynud k nn9 hpujwljmG hwmiwljupqp: Ujn uyqpnilph Gnpdwmhy
pGnipwgnhy Gtpp GaGpwnpnid GG hpwyniGph wdpnn9 hwdwlun-
gnuu it hwlpwjh6 Jyuwlpnid hpwynilGpGtinh nt wquunipniGGb-
nh ghnnulgyuwo hpwgiwl hwiwp wihpwdt)m nt pwjwpwn
hpwywlw6 Gpwptuhpltinh wnywynipjmb: bpwyjwlwb wytwunnt-
pynilind wdtl vh hpwywlnpd wtwp k gputinpyh npujtu wiéh
nit whnnipjwl hpwduwwl nt pupnjuljwl Juppwqoh vwhdw-
Guwnpnptl thnfuhwiwdw)tgyuwo hwiwljwngh wmwnpn:

“Qpw htim dklutn, dhlp hwiwdw;l tlp ypnbtunp L.U.
Enlinunph w)l upohphG, np «..hwuwpuwynipynilnid b ytiunne-
pnilintd hwuwpwuwuwl ghnwygnpjul dh9 uwhdwlwnpnt-
pjwl, uwhdwlunpuywb Ypwynyph dwjunpnulyh, vwhdwliw-
nnuyuwbnipjul qunuthwph gnpontinipjul mhpwytinnn qGw-
hwnwlwG6 pun tmpjwl npnpynid £ ny pb whmnipjwG vk hip-
GhG hpwjwiuwl uvwhiwlwnpnipjuwl /hpiGuwywl onptlph/

% Bapenooiim I1.A. 3000 ner mokrpuusl pasienenns siaacreii. Cyn Ceiorepa. —
M., 2003. - C. 75.
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wnjuwjnipjul juwd puguwlwjnipjul thwuwnmny, plnhniy ny £
nnuw «mwphpny», wj; wnjw Gl vwhiwGunpuyuinpjwb his-
nn wnwyb] upbip, unppwjhG-unghwi-tywynipwjhl wynilp-
(tp»%: «Uhwdwdwlwl vwhiwGunpulwlnipjmbp’ tph w)l
hpwyw k, wy ng pb drwyub-yupquiunuwjh(, ny Yhw)G hwi-
nwjhG-hpwjwlwG, wyp Guwbt pupnju-tphjulywl hwujugnt-
pjnil £»°7:

«Uwhiwlwnpuyuwbnipnil» hwujugnmpnilp Ghplujnuiu
Juuynud £ dh pwpp hpwyww tptiongpltnh htim, hGywhuhp GG.

- ulqpniGpGlph, gnponiGtnipjwl Yungh it junniguup-
quwjhl vhjuwGhquGbph pinhwlpnipnilp, npnlp wyw-
nupwn oquruugnpoymd Ll whmwwl hyfuwlnipjul
vwhdwiwhwyiwl Guunwyny*®,

- uwhdwGwnpuyuw thongGtpp whnwwl hyfuwlnpyjwb
vwhiwliwhwnibGbp vwhiwltine hwiwn®,

- hwiwytnwyuwa, ypyniuwlguuwb, shwpwlnng qunw-
thwpwfununipjniGn’,

- hpwywpwnuwpwlwb ntdhip, nph gipp hwuwpwynipjw i
(bpund wpnwpnipjwl nt Ghpgw) Guynipjwl Gpw)uw-
UnpnudG £7,

- junwyuwpiwl vwhiwGunpuywl jupgh wnjwjnipni-
Gp, whnwlwl junwjupnuip vwhiwwhwlywoe Uuh-
dwlwnpnipjuip?,

% Boupaps H.C. CyneOHplii koncrurynmonamsm B8 Pocenn B cBere KOHCTUTY-
mmouHoro mpasocymusa. — M.: Hopma; UH®PA. 2011. - C. 24.

¢ Bougapp H.C. CyjneOuplii KOHCTUTYIMOHAIN3M: JIOKTPUHA U HpakTura. —M.:
Hopma; UHPPA-M. 2015. —C 19.

% 1laito A. Camoorpanmdenne BiIacTu (KpPaTKHil Kype KOHCTUTYIIMOHAIN3MA) . -
M., 1999.

% Barendt E. Introduction to Constitutional Law. - Oxford Univ. Press, 1998.-
P. 14.

70 Hepeeesiny, B. C. Konerurynmonainam kak oOHierocyaperBentas njieoaorus
// Roucrurynmonto-tpasosas pedopma B Poceniickoii Depeparpm. C6. cr. /
Ors. pen. 0. C. Ilusosapos. M., 2000. C. 6-8.

7 Connna /1. B. Roncrurynmonanusm B Poceniickoii Penepanun kak noIuTuKo-
npaBoBoil pesknm: ABroped. Juic. ... KaHjl. opul. Hayk. Exkarepunoypr, 2001.
C. 7-8.

72 lyanpau 0. B. Ucropus poccuiickoro koncrurynuonainsma [1X-XX Beros.
ClIl6., 2004. C. 7.
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- whnnpjwl hGpGuwuwhiwGuithwynidp’,

- hpwyniGph mhpwwtwmnipjnilGp hwuwpwjwwb-punu-
pwlwl Yywlph pninp nnpubGbpnd, npp GGpwnpnud k
dwnpnmt hpwyniGpGhiph wnweGwhtinpnipjnb b Gpwpfuw-
ynpnid £ wlhwwnmp nt ywhnmpjwl thnfuwnupd ywwmwu-
fuwGwunynipniln’,

- UwhtwGunpnipjuwlp hwiwywunwujuwl yhnwyuwb b
hwGpwjhG Ywlph Juqiwybpyiwl nbtunipjnGl ni
ynpwyuhywb jwi Uwhiwlwgpnipjul ypu hhdGwo
pwnwpwul hwiwyunpgp?,

- hpwynilph qiphpfuw GnipjwG uyqpnilpn, npp GGpwnpnid
t tpyph p2fuwlnipyniGGtph mt whnmwlwl SwpdhGGtph
houwGwlw jhwgnponipyniGGiph vwhiwGwthwnud’s,

- UwhdwGuwnpnipjuG (gqpuo Jud sqpjud) wnlwjnipjnt-
(p b ngpuw wlmhy Ghpuwqnbgnipjniln Gpyph punupuwywb
wlph Ypw, ..ytnwljwl hwiwjwnpgh, pwnupwlwb
ntidhth, wGhwwh hpwyniGplGbph nt wquunip niGGhph
dwlwsiwl bt pwnwpwgh-ytwmnipjnil thnfuhwpwptinne-
pniGGhph vwhiwliunpuywi yulnGwywpgjwonipjnt-
Gp, npw hpwywlw pGoypp’:

Cwwn htinhGwyGtnp pE2munpnuip juunwpnid 66 Gkt vwh-
Jwluwnpuyuinpjub yepybunwywl guniwntihGiph gpu’: Qpwng-
nnipnil £ nupdymd pwnupwul npnynidGtn pGgniGhihu £Y-
qnqtG tir EGnngtl qnponGGtph wantgnipjwl Yypw: bp htpphl
wypndtiunp UnhytiG <njdul pnqomnd t, np «...uwhdwGwnpuyju-

7 1aiio A. TpancnaioHaibHble ceTH 1 KOHCTHTYIHOHAIM3M // CpaBHUTEIbHOE
ROHCTHTYIIOHHOE 0003peHue. 2008. N 5 (66), C. 123.

74 Pomamos P.A. CoBpeMeHHBII KOHCTHTYIIMOHAJIN3M: TEOPETHKO-IIPABOBOI
anamus. http://www.lawlibrary.ru/disser2000401.html (09.03.2009).

75 http://dic.academic.ru/dic.nsf/enc-law /1027 /.

76 Paccen I'. Roueruryrponaamam: omelT AMEpHKM M JPYTUX CTpaH —
http://www.infousa.ru/government/dmpaper2.htm (09.03.2009).

77Stu. O. E. Ryragun, Poceniickuii koncrurymmonammam. M., 2008. C. 47.

78 St'u. Neil Walker /University of Edinburgh/- Taking Constitutionalism Be-
yond the State. POLITICAL STUDIES: 2008 VOL 56, 519—543; EUROPAN
COMMISSION FOR DEMOKRACY THROUGH LAW (VENICE COMMIS-
SION) CDL-STD (2003)037, Europan and U.S. Constitutionalism, UniDem
Seminar organised in Gottinghen on 23-24 May 2003.

63



(inipjniGG h hwyw t GG JhwyG dnnnypnujuwpuwljul htnuthn-
funipjniGGtph qupwpowlnit” XVIII nuph ytpohb tptip mwu-
Guwijwlltpnii: UwhdwGuwnpuwlnipjuwl uyqpnilpp GGpwn-
nnud £ ny dhwjG punupwlwl Yjwlph juqiuybtpydwb hGupw-
Ynpnipjnil, wjitt npuw juqiwlbpydwb hGs-np dh hpbwjww6
dtr’ pwpdp nhppbp gpuynn punwpuwljwl qnpohyGphl Ghpw-
Juwjtglting wnwyt) pwnpén ontiliph, hGsh shwynniwGh thnthn-
funuip GpwGg yuupujuwlwwbu sh pnyjunmpyt)”: Qupqugltny
wjn thwpp' htinhGwyp hhwynptq & wnwownpnid, hwiwdw)l
nph’ «..uwhdwlwnpuuwl vwhiwiwthwyniGepl h hwym GG
quihu bt wwhywlynmd GG wjyG nhwypnid, tpp Gpulp uvyuwuwp-
ynud GG ny pt pninp pwunwpwghGtph 2whtpp, wj; hwnjuwwtu
hwuwpwinmpjul wjl wlnuwiltphlp, npnlp Ynlnd GG hwuw-
nujuyuwl mhpwwbtnnng unnyygGtnh yuquh utio»30:

Quntih k ptipty «owhdw wnpulwlnipjnl» hwujugnipjuwb
Gwbr wyp vEYGmpyniGGhp: Uwluw)l pnpnp wyny dnnbtgniiGhpnid
qlluwynpp hwnuwbu w)G £, np gpubp phipymd 66 hwnljoubu
vwhiwugpuljub hpuynuGph mbunp juG e ypuwumhYwgh hwp-
pnipjul Yypw: Uklp Jupomy tlp, np «uwhdwlwgpuljulnipyni-
Gp» npnpuljh vwhiwlwgpuljub Wywlnyph yppubmpmd kE, hGsp
hwdwpdtp £ wyjm unghnudh hpdwuwmmwynpwo qnjhb, pu hpuw-
w6 hmGpwyh6 Yywlpnud vwhdwGuygpulul wpdbplbph hoiw-
YuipquiyhG ne ghwwlgywo qnynipymGG E, hlgh Jpw fpwpupn]nn
E nn9 hpujuwljmb hwdwljupqp, puw dudwGuljuljhg hpuyniGph
hhdGwpwp uljqpnGp k:

Stinh( t hhpty <kgtith nuunnnnipyniGGtpG hpuwynilph pnywi-
nulnipjwl ypwpbnyuy, npnud Gpynud £, np hwuljugnipnilp b
npu gnynipyniGp’ Gpynt Ynnd GG, mwppbp nr ShwulGuwywa, hGg-
wtiu hnghl Gt dwpdhGp, npnlp wGowwm gnjnmipnil niGhGwy GG
Junnn?': UYtihG, vwhiwGuwgpuul pGyuwmnmiGtph G hwipw-
JhG hpnnnupyniGGtph dhotit whwnp E (hGh hwiwwywwmwuuwb Ghp-
nuGwynpynb: ‘Lhpnw)Guynipjnii guGywihh nt hpwywbh

7 CruBen Xoume, Rouermrymm u koHcTutynmonaiamsMm //CpaBHUTeIbHOE
Koucruryumonnoe O6ospenue, 2012, N3(88). - C.59.

80°Un1yG mbinnd, 9 61:

81 Terens I'. DPunocodus npasa: Ilep. ¢ vem. - M., 1990. - C. 59.
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dhotit, hwuwpwjuwyuwb dwlwynd unwgwd tit yupybgnnnipjul
hhuGwpwn Julnl nupdwd wpdtipGtph e hpwwl yuppwqoh
vhotit:

bpwynilph hhiGwpwp hwujugnipjnGGtph hwiwuwpgb
hGpp, unghwi-Wpwynipwjhb tynynighwjhl qniquhtin, dtinp k pbi-
nnud Gnp wwwnmbtp n plnygp: Uyn hwdwupgmd uljqpniGpughb
Grulwlympymb L dknp phpnid «wwhdwGunpuljuwlnpynl»
hwuljugmpynilip’ npytiv hwipnipjul unghwpuljub Juppuqoh
hwiwhpwjwlwmb ulqpnilp: Uju hwuljwgnipyniGl wifuqtiihn-
nta uuywo t hwuwpwjuywl hwpwpbpnipniGGaph vwhdw-
Guwnpuyuwliugiwi bt vwhiwfugpuljub Qwulinyph npuljuuba
Ginp gputiinpmiGbph hbwn:

{wyh wnlhny YytpnGpjup, dtap upomu tlp, np vwhdw-
Gunpuljulinpjul hwuljugnipynGp whwnp E pGlugly ng pb np-
yhu vwhiwlwypuljmG hpuwynph hhdGwmyub uljqpniplkphg
dkilp, wy; wipnyonipjudp npujbu dudwblwlmlyhg hpuwyyniph
hhdwpuwp uqpmlip: Gwpbih £ ytpuatiwybpyt] hpndtwlw6
«Npunbn hwuwpwynipjnG, wyGuntn £ hpuwyniGp» hwGpwdwbwg
pwlwdtinuip” htwnbtiyyuwy Yhpy. «Qpmbn vwhdwlogpuljulne-
pjnil, wylmbn b pppjuljmb wynmpynily»: UwhdwGunpulju-
GnmipyniGp pnpnymd £ unghnudh thnjuhwiwéw)Ghgywd Juppw-
qoh Enipynilip, dwdwmbGumyh dke Gpuw pdwuwnmuwnpjumd qnjh
plnypp, hwuwpulwlwbi hompuwpbpnpynGGbph b gpulg hpu-
Jujupquynpiwl hwunilinpjubi fwljuppulp: Sw wewohl
htipphl pwnuwpwhhpp hipGwlwpguynpiwb hnbuyb b, hGhG
yhwp E dqup hwuwpulnpymlp:

Utin Ynnuhg pipdwo pwlwdbiwb ppowluyibpnd dunfw-
Guljuljhg vwhiwGuypulwlnipyniip hwewpulwlmG hwiw-
dwjlnpjundip vwhiwljwd dnynyppujupulub ni ppuywljmG
Juppuqoh JulinGiiph wnlwynipyniGa E, hwowpuljouwé wi-
pnid, jnipupwbgynip wihwwnh puqupughwulmb Juppugqdonid,
yhnmwpfuwbwubG thwgnpnipyniilbph hppuwlwmbumgimG qnp-
omud npubg qnynipynilip” npwbu opykiljinhy b wupnn hpngni-
pjniG:

{hiGwfulnhpp hwignd t ny pb wupquytiu UwhdwGwn-
nnipjwl Yhpwndwlp, wjp wGyhuh unghwpwlwl shewyw)ph
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dtrwynpdwlp, npnd vwhiwlwnpulwl wpdbpwlnipniGi
hpwgynid b wjn hwdwlwpgh jnipupwlnip peoh Ynnihg np-
whu npu qnynipjul ywydwb: +w vwhdwunpuljuwi hpupdw-
JuljubGGbph ppmgiwmbG i hwuwpmjuljul hwiwéw)inmpjui
htlph Jpm juynil qupqugimb dhwly i pupbkpny pGlnipyniG
pnGwod kpwpfuppb k:

bpuljwi vwhiwGuypulijmimpynilp, npybku hpuyjwlwb
dwwmnbiphwjh Yhpy, pGnpn) E wjlohup unghwpmuwb hwdwlup-
qbliph6, npnlip unghw-BuwlimpwjhG wpdbplhph hwiwwywmwuo-
jumG hwdwlwpgh hbGph Jpw hwul; 6 vnghwywlwb
wquunmpjniiGbph b hwmowpulwlwi hwmiwéw)inpjub dw-
Guwydwb m GpuuwynpdwG npnpuyh bYnpnighwyh: “Lnpdtph
hwdwlwnpgbiph hpwywlwb hpnnnipjmiGGpp hwbgnid 66 Gpud,
np Gnpdtipp, npnlp ngpul Yyapuptpma G6, pnhwGpwwbu G wd-
pnnonipjuip hwiwpynud GG unghwjwwbu gnpontl, wjuhlpG’
npulp unghwjwlwl hpnnnipjnil GG82: G hGywbu hpwjwghn-
ntG Gynud £ hwlpwjhG hpuwyniGph nt thhjhunthwynipjwG nnijunp,
wynpnbtiunp Onpipm Ujtipuhl' qupquguwd hwdwlwnpgtiph Gnp-
dtinh hpwywwb hpnnnipjnilGp hhdGynud £ qpuo jud sqpjud
vwhdw Gunpmp niGGaph ypw, hGyp npnpnd £, pb hGs Gpupfupp-
Gtph wonwjnmpjul yupuqujnid npnpwih Gnpdl hpwjwlwb
hwiwyuwpgh dwu £ juqinid e gpulng hwdwpynmd £ hpuwgw-
pwlnptl hpuwlwG?s:

UwhiwGuwnpuljulinpjub guijugud dhrwjubnnid hwow-
pulnipjmb ¥k9 vwhiwGuypuljub hhdGuwpup wpdbplbph wy-
SGwwnmy Lk, Gwhwby £ hwmuwpwlnpjmb unghwp-wywynipwuwjhG
wpdbpGhph onipg dtnp pipjwd hwipnhwlnip hwmiwawjlni-
pjniihg, «d phG wbugnipynilhg», hlsp, hwjwplng wihpw-
dtipwn «Yppmphjujub quiqjud», whjunuuhbjhnplb Yhw6-
qligih unghwjulmb JuwmwlyhqiGkph:

UhwjG UwhdwGwnpnipyniGp Yywbph Yngtip, vwhdwlwn-

82St'u Kelsen H. Reine Rechtslehre. 2. Aufl. Wien, 1960.5.219 (pyccroe
usnanue: Yucroe yuenue o npase Tanca Keabsena / COOpHHUE mepeBojoB.
Bem. 2. M., 1988. - C. 91).

8 Pobepr Anekcn. [lonsarne u jaeficTBUTENBHOCTH paBa (OTBET IOPHIMICCROMY
nosutuBusmy ). Ilepeson ¢ nemenroro. - M., 2011. - C. 109-110.
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nwlnpiwwmhy plnyph wpdtpltinpn nputiv hpwywl Jyubph Ju-
(nG nupdGtp pnyyp Yuuw Gpuwfuwynpb hpwyniGph gbpwyw-
Jnipniln Gt hwdwlupqujhG yuyniGmpjmGp: Gbpjulinhpp gk
b Wimd E hpwljmG hwGpujhb Yymbph GEppu)GulynidG hpw-
YniGph qpujuympjul wyuhn]dw ypm jpwpoeju]wd vwhdw-
Gunpuljwb promiGhphG:

bpwjuwlwl ywtnnipjnilnid hpwynilph qnynipjnilp npwtiu
dwpuig hwlpwjhl Yywlpnid wquunipjwl, hwjwuwnpnt-
pjwl b wpnupnipjul wihpudtywm dtiy, npuybtu nhGwdhy unghw-
(wlwb showyuwypnud Gpwlg hwiwtgnipjul hhdip' dwpnnu
ljwlpnud dtinp b ptipnud Gnp nhip:

Ulwntdhynu 9d.U. LhputuywGgp hpuyniGph knipjmGp pln-
nnpnmd E npytiu dtiwnju G hwjwuwpnipniG, hGyp dwpnjulg un-
ghwjwwl Yywlpnd dhyGwpwlynid tir gputiinpynud £ npytiv
wqwuunipjul nt wpgupnipjwl hwipnhwinip nt hwjwuwnp
hpwlwi swih®: Mundwyuwl tynynighwl ptipkg hpwyniywg-
dJwl wquuuwlwi-hpujwlwl nbunpjul dtiwynpiwbp, pun
nph’ hpwynilpp dwppuig wquunipjwl hwiplnhwlngp b
wlhpwdb)m a6 t, huy unghwjwwl Yjuwlpnid wquunnipjnilp
hGwpwynp £ m hpwlwl dhwjl npuytu hpwynilp, thwjl hpw-
Unilph dtiny®: Ujwntihynu U.U. UitpubtinG hp htpphl hwu-
nwwnnud b, np «...dwpnpynipynilp snilh wyp dwmGuwuyuph G wyy
nulwl neotint ndwpnipymGGbpG n qunpwy hhiGwjulnhplb-
np, npnip vyyuninyd GG fwpnljughb ginh hwdwp nGkGomg owd-
puqnyi hbmbiubplbp, pwl Swppubg Yyulph wiklmybin-
pnlnd nkm dwdwGuljmyhg hpuyniGpp>»36:

Lliwuyuwlwpup, hpuwywwl yhnnipjwl Enipyniip hwiqmu
t htiig hpwyniGph gipwjuynipjul dwlwydiwlp Gt wquwunnt-
pynGGtph Gpupfuwynpiwln’ hpwynilGpny hpfuw lGnipjniln uwh-
dwluwthwybnt dhongny: Syjwy mbtuwljuwl dnnbgnil hpwywd
pnjuwlnuynipjnil £ vnwlnd, tpp unghwjwuwl hwGpnipyniGp
ghnwygywo nt hwuwpwlwlywl hwdwdw)lnipjudp Guuwumw-

84 Hepcecann B.C. ®@uaocodpusa npasa. -M.: HOPMA, 2008. - C. 3.

85°un1yG mbinnuy, £o 30:

86 AterceeB C.C. Bocxosienne k mpasy. llonckn n pemennsa. — M.: HOPMA,
2001. — C. 710.
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Junpjwo £ wynt] nt wpwpbp wyng uyqpenilph hhdw6 ypw b
npwihg pfunn wpdthwiwlwnpquyhG swihnpnphsGepnyg: g
nnhwlpmpnilp hwlnhuwlnd £ jnipuwpwlysjnip YnGlyptum hw-
vwpwynipjul vwhdwGwnpuwl Yupgh hhipp: Ppujwuwlwb
ybwmnipynilinid hpwynilph gpubinpnuip npyku pnjwGnulyni-
pjniG i npybu Gplimyp” plnpnydnd £ htlg vwhdwlwgpw-
Junipjm G huwiwywunwujuwl dfwjupguyny: dpwlng L wywj-
dwlwynpjwo Gwhit hpwynilGph tit opklph nhwityuhywG' np-
whu nyju] hwuwpwynipjul {<hdGwlub optiip hwlnhuwgnn
UwhdwGwnpnipjw G vwhiwwnpujulnpjwl hwpupbpwy-
gnipjni(:

Uwhdwugpulwbnpynilp, hGyuybu b hppudnilp opjkly-
unjy unghwjuljmG hpnynipyniG kG, phGudhly b joynul qupqug-
dwl wmGhpwdb)wn Ghpphb jupnymGulnpynG nGhgnn punu-
puljhpp hmiwljgnpjub Empjub gpubinpnud: Uwhdw Gunpu-
Juwlnpjniln’ npytu hpwyniGph hhiGuwpwpwjhG uyqpenilp, hw-
vwpwynipjul qupqugiwl npnpwyh thnmd dbnp t phpnud
hpujujupquynpfwl juoniguljupq dbrwydnpny m hudw-
wupthwly pnyyp, wpnwhwjnnd tie YnGyptnmwglnd E hpuwyniG-
ph qtipwlyuwjnipjwl tpwfuwynpiwb nt wyywhnydwl, dwpnn
hpwyniGpGtph wGdhowlwl gnponnnipjwl hpwywlyuwb pnyuwG-
nulnipjnilp, hwinbu £ quihu nputiu hpwywunipjtywbGtph Jup-
pwqoh hpwjwswhnpjwl swhnpnphy, hwlnhuwlny £ hpw-
Juwumtnd ti hpwywlhpwn gnponiGnipjul hwdwnp Gjuytn,
nyjw] hwuwpwnipjwl wuunmdwlwl qupqugiwl wpniGp t:

UwhiwGuwnpulwlnipjnilp unghniih thnfjuhwdwdw)Gtg-
Jwo tit ghyh) hwiwybtgnipjwl gpubtmpnidG £ hhuGgwo vwhdw-
Gunpuwiwb hhdGuwpwp wpdtpltph nt uyqpnilGpGtph Ypu:
bpwljwl vwhiwlwnpuiuwlnpjul dwijwpquyl n plniypp
Jwhijwo 6 hwuwpwynipjwul dto vwhdwGwnpnptG vwhdwG-
Jwo pnGyghnGuw hwjwuwpwlpnnipjwl ywhywliwl wuwmh-
Gwihg: {wuwpuwuywl opquwbhqip sh Yuwpnn nhGuwdhy
qupquluwy, tphk ynilGh wpumyw o vwhiwGwnpuyjul hwjuwuw-
npwpnnipjuwl puguwhwjmiwl, gGwhwmdiwb G yeipuyuiqliiw6
wihpwdb)m dtuwlhquilbp: <tlGg wju gnpownnijpp, hwuwpw-
Juwywl hintGwjhl hwiwjwnpgh gnpownnijpp whwp L hpuwlw-
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(wgGh hwiwwpqujhl vwhdwwnpuljwl dynmwnhunwpyniin:
‘Ldwl hwiwlunpgh wejuwynipjnilp pupdp vwhiwGunpuyub
dwlnyph it hwuwpwlnipjuwl dt9 hpwljwl vwhiwGunpuyw-
(nipjwl tpuwpuwynpdwl gputinpmd E: 9w hwpyh wnGhny
Juwntih £ thwuwmb], np «uwhdwGugpuljub Wyuughwnwoplnod»
hwuljugnipynilip Gipunmd £ vwhdwGugpuljmG hojwuwpu-
onnipjwl pnpnp hGwpuydnp fpwjonniGiph hwdwljwpquyhG
pugwhwjmiwl, qiwhwwmdwb b JEpuljmiqiwbi hpuywljwmG
JupqunpiwmbG qnpownnipwjhl nt junnigwljmpqughG hp-
dnilipGhpp” hwuwpwnmpjul dte JuynilG vwhdiwGuwnpuyjuini-
pjwl npubtitnpnudp Gpwp fuwynpbnt hwdwp:

{hilGwyuwl htnmbimipjmGGtpp G hwjbgujupquijhl fud-
fuwnpnyypGtpp, npnbp pfund GG Ytpnpwpwnpyw Gunwnnid-
(tiphg, hwlqmu G0 htnbyywGtpha.

1. 3nmpwpwlizynip wmqqh dulnypp Gpu pdwunmwynpjuwde
qnynipyniGb k, wpdbignpjwd Ghpljuympymbp dodwbGulh dko:
bul] vwhdwwgpujub Sywlngpp hwinhuwlnd E npybo wuwm-
dwluwinpkl dbranpjmd, Yuynil, ubpmGnGhph e wipnye
dwpynmpjul YhGuwhnpdny hwpumwuwgmd npnpwljh wpdbpw-
JhG hwdwlmpq, npb plmd £ hwbpuyhG Yhgnipjwb hhipnud,
Guyuwuwmnid k pupnjuljmb nt hnqbinp pdwuwmu]npdunip Juipy b-
gnnnipjwl hhdGwpup juGnGiiph vwhiwldw 66 ne hppugdwbp
npulig pulwlwb, pupnjmiub nt hnqbinp wpdbynpdwb hkGph
Ypu:

Uwhdiwlwgpuuwl twynypp hwiwjupqujhl 4dbinyg
nnubitnpynid kL punupwyppnipjul npnpwlh thnynuy, tipp hdwu-
nwynpjwd yuhwbyg L wnwowlintd hwuwpwljwlwl hwiwdw;-
(nipjudp Juppwqoh hhiGwlwb uyqpenilpltph nt yulnGGtpp
vwhdwldiwl npwtu hwiwwyuwpumwnhp hpwjwwb Gnpitn:
bpwjuwyuwl wonwing wjn yuwhwlon hwlgtgntig uwhdw Gunpne-
pyniGGtph ti hwlpwjhlG Yuwlph vwhiwlunpuyuwiuwgdwb h
hwjm quma:

UwhdwGwnpuywb dywlynypp Gnp npuy k dtinp ptipnid wyl
hwuwpwjwjuwi-ywtnmwjuwl hwdwjupqbpnd, npnbtn Uwhdw-
GuwnpnipjmG htwn dhljnbn qnynipynil niGh vwhdwGuwgpuljubne-
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pjnil, npntn UwhiwGwnpmpjniln ny pb whnmwlw6 hpuwlne-
pjwl dtnphl qnpohp L, wj] punqupughulwb hwowpulnpjub
<hdGwlwub opkGph k, thong & wnyjuy hwuwpwynipjub Ghpnuy-
Gwly nt nhGwuhy qupqugniip tpwfuwynptint hwdwp' ny Yh-
wjl vwhiwlbingy yuwppwqoh hpdGwlwl YwbnGGhpp, wjb
vwhiwl nGhny hpfuwlnmpjwlp, wjl vwhiwlGwhwlting hpw-
UnilGpny: LUwG nhiwypnid funupp Ytpwptipnud £ «dngny ppuyg w-
puluwl vwhdwugpuub Sulnyp» hwuljugnipjulp, hGmn
plnpn) £ dnqnyppuyjwpuwlijul hwuwpwljwljw b hwiwlunpqbnhG,
npnlgnid hwdwnpynid G0 Gt wqqujhl Gt hwiwdwpnyuhG
dywlnipuwjhl npwlyGhpn:

bpuwjuwul wytnnipjnilnid «uwhdwlwnpujul ywinyp»
hwuljugnipnilp Yupnn t Geplujugyt npuyjbu. wyuwundwljwGn-
phG diruynpjwo, Yuynil, ubpnilnibph nt nn9 dwpympjub
JEGuuthnpdny hwpumuwgmd hwdnginiGpGbph, wwwnmlbpw-
gnuiGbph, hppuypGluwpdmb, hpujuwghmwlgnmpymb hwlpwjhG
Swlwinnnipjmb thonil nupdmd npnpuwhh wpdbtpwyhl hudw-
Jupg, hGsp hhdp E hwlnhuwlnd unghwjuljmbG hwpnipymb hw-
dwp vwhdwlibn i hwuwpulwluwi hwiwdw)Gnipjunip Gpmy-
Juwynpbpmy Gpuw Juppuqoh dagny ppuyjuwpuljub n hpuuljmG
JubnGhpp:

2. ‘Lhpjuyuwgywo tipwntipunnd dudwbGulwuljhg vwh-
dwGwnpulwbnpynilp hwminhvwind L hwowpoulomG huwdw-
dwylinipjunip vwhiwijwd dnynypnujupulub n ppuywljmG
hhiGwpwp jwGnGGEph welwynipynilp, npybku opjkljmnpy] m
JhGnpmGh hpnympymG ppublg qnynipjnilip hwuwpuwlwlwG
lywbGpmd, jmpuwpwmbsynp wihwnmh pugupwughwljuwb Juppu-
qonud, yhnwpfuwmGuwlmb jhwgnpnipynGibph juunmwpdwb pi-
pugpnuy:

«Uwhdwlwgpuulinpynilp»’ wyju) unghnudh pdwunw-
Ynpjwuo qnjhl huniwpdbtp npnpwljh vwhiwGuwypuljwb dwlngg-
ph npubinpnid kE, wyG hpwlwmG hwGpujhG Yjmbpnid wwh-
dwlwnpuljub wpdbplbph hwmiwljupqughG nt ghmuligdwmd qn-
JopyniliG k, hGsh Jpw fjpwpujogdnid E nge hpuyuwiljumG hwdwljup-
qp:
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3. Uwhiwlunpuiulnpjul Gnpdwwumhy pGnipugnppyGpp
tlpwnpnid GG hpwyniGph wipnn9 hwiwlwpgnid G hwlpwjhG
wlpnd hpwyniGpltinh nt wquunipyniGlitph ghnwygyuod
hpwgiwl hwiwnp wihpwdtym n pwjwnpwp hpwjwlwl tpwy-
fuhpGtph wolwjnipjnil: bpwuljul ytunnipjniGnid witl sh
hpwjwlnpd wtwp b gpubinpyh npuytiu wlidh m yWhwmnipjwl
hpwywlwl n pupnjuyuwl Juppwqoh vwhdwGwnpnptG thnfu-
hwiwdw)itgyuwo hwiwywpgh wmwpp:

4. UwhiwlwgpuljmbinipjmG hmuljumgmpynilip wbwp k p6-
Ju i ny pb nputiv vwhdwwyppuljuwb hpuynGph hhdGwlwG
uljqpnilipltiphg dkp, wj] wipnyponipjudp npybu dudwGwlju-
Jhg hpwyniGph hhdGwpup vlqpnilp: Gunptih L honvbwyw6
«Npunbn hwuwpwynipjnG, wyGuntn £ hpuwyniGp» hwGpwdwlwg
pwlwdtinuip yapwdtimybipyt) hbnbyw) Yhpy. «OQpnmbin uwh-
dwlugpulmbnipynil, wyGmby b hpujwlwl wbwmnipynil»:
UwhiwGwnpulwlnipyniGp pnpnynud E unghnidh thnjuhwdw-
dwjltgwo Juppwqoh tnipjnilp, dwiwlGuyh vty Gpw hdwu-
nuynpyuwo qnjh plnypp, hwuwpwywuwl hwpwpbpnipnGGhph
tir npwlg hpwywyuwnpquynpiwl hwuntlnipjuwl Swjwpnuyp:
Qw, wnwohl htpphl, pwnwpwyhpp hipGwyjupquynpdwb
hntwG k, hGshG yhwmp & dqunh hwuwpwynipyniGp:

5. bpuwjwywl wtwmnipyniGnid hpwyniGph gnynipjnilp’ np-
whtiu dwpnulg hwlpwjhl Yyuwlpnd wquunnmpjul, hwjwuw-
nnipjwl Gt wppupnipjwl wlhpwdt)um dti, npytiu nhGwdihy
unghwjwwl showywjnnud Gpuwlg hwdwltgnipjwl hhdip, dwp-
qt Yjwlpmd dbnp E ptipnud Gonp nhip: AGwjuwlwpwn, hpuyjw-
Yl wybtwnnipjwb Enipjnilp hwlgnud k htiGg hpwyniGph qbpw-
Jujnipjwl dwlwstiwbp it wquunmp nGGtph Gpwfuwynpdw-
Gp" hpwyniGpny hpfuwlnipjnilp vwhiwlGuwhwlbnt thongny:
Syjuw mtuwwl dnnbkgnidl hpuwywb pnjwlnuynipjnil £ unw-
(inmd, Lpp unghwjwwb hwlpnpjnilin ghnwlggwo nt hwuwpw-
Juwjwl hwdwdwjlnpjudp G(wunwliwnpuo b wwpb] ot
wnpuwnb] wyn uyqpnilph hhiw@ Yypw te gpulhg pfunn wpdthw-
dwluwpqujhG swthnpnphsGhpny: pulg pghwlpnipyniGp hwi-
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nhuw(nd £ jnpuwpwlyjnip YnGyptnm hwuwpwynipjul vwhiw-
(wnpwlwl junpgh hhdpp: bpujwlwl ytunnipnilmd hpuwynmG-
ph gpubtitnpniip npytiv pnjuwlnuynipnil te nputu tpbyp’
pGnpn2ynud E htilg vwhiwlwnpuyuinipjul hwiwwwwmwu-
fuwl dwiwpnuyny: +pwling E gujdwluynpjuwd Gube ppw-
Yniliph b ophkliph nhuybwmplmbG, UwhdwlwgpmpjuG bt
vwhiwGuypujubinipyuG hmpuwpbpuljgnipymlp:

6. UwhiwGwnpuljulinipynilp, hGymbu e hpuyyniGpl op-
JEYumhy unghwjmlub hpnynipyniG GG, phGudhl G ugnib qup-
qugiml wlhpmdb)n GhipphG YuwpnymGulnipymbG nilkgny
puqupuwljhpp hwiwmlgnipjmb knipjmb ppubinpnuip: Uwhdw-
Gwnpuiulnipjnlp’ npytu hppwynilGph hhyGwpwpwjhl uyng-
pniGp, hwuwpwynipjul qupqugiwb npnwyh thnynid dknp k
phipnud hpwywlijupquynpw junniguljupgq druynpnyg n hw-
dwyuwpthwl] plnyp, wpnwhwjmnmy bt YnGyptinwglind L
hpwynilph qpwlwjnipjuwl tpwfuwynpiwl nt wywhnydwd,
dwnnnt hpwynmGpGtph widhowwb qnponnnipjwl hpwywywl
pnjulinuynipjnilp, hwintu L quihu npwytu hpwywunipjtljunGt-
nh Juppwqoh hpwywswihnipjwl swihnpn2hy, hwlnhuwlnd L
hpwjwuwntbnd tir hpwjwihpwe gnpontGtnpjul hwdwnp Gjw-
ytw, myjw] hwuwpwlynipjul unghwi-vywynipwjhl qupgqug-
dwl hhdGuwpwp pGnipwqphsG t:

7.  UwhimGuypuljulinypynlp, npujbu hpppjuljul dwnb-
phuwyh Ybpuwy, pnpng kwybGuhuh unghuguljwG hudwljwpqbph,
npnlp unghw-Bwlnipuwjhl wpdbplbph hwiwywmwojuw i
hwdiwmljupqgh hklph Jpwm hwubk] GG wnghwjujul wquwnni-
pjniGGhph b hwowpuwlwwl hwmiwdwynpjul dwGwsdwb no
Epwfumynpiwb npnpwljh bYnpnighwyh: UwhdiwGuwnpujuine-
pjul guljugwod dtiwjubnnd hwuwpwynipjul vt uwhdw-
Gwnpuwlwl hhiGwpwp wpdbpGtph m uyqpnilpGhph wndwwmnid
E, Gwhw(9 L hwuwpwlnipjwl unghw-dpwynipwjhl wndtiplt-
nh pnip9 dtnp pipdwd hwiplnhwlnp hwdwdw)lnipyniGhg:
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8. Lnp hmqupudjulny vwhdwwgpuljubnpyub hhdGw-
G wnwpbinpynilp hmqmyd £ hwnjuwbo hwowpulwlwG
qupqugimb JuyniGmpjmb b ghGudhly pnyyph weyuwhnydwip,
unghwjuwlmb phnjuhwpupbpmpyniGlibpmd pupnjyujubinipymG
wipuyyindwbp, Gipynuub n thoynmwlwl hwpwpbkpni-
pjniGGhph YnGp hjunmmqblnipjub hwypwhwpiwbnp:

Uwhdwlwnpulwbnipjul ntphghnh hwnpwhwpnudp hhd-
(wyul dwlwwyuwnph £ pnyp smwint hwuwpwjwljwl puguuw-
JuwG LGtpghwjh YninmwmdGtph dhGste wyGuhuh Yphnhulywi
quiquoh dtuwynpiwlp, nph phypmd unghwjwlwuwbG Yuw-
nwljjhqilbpG wijuniowhbh YhGkG:

9. dwiwlwlywyhg wpvwphmy, wjuybtu Ynywo, nkgpk-
uhy hpnnnipjniGGapG wnwohG htipphG wpynilp GG hwuwpwljw-
Juwl ypwlyumhluwjnd vwhiwwnpujuwl hwuwuwpwlpenipjwb
wpnifwlwiwl fpwpwnpmdGtnh, hGyp dwiwGwyhb sh pwguw-
hwjmynid bt sh ypwuwlqliynd: UYGhwjn b vwmhdwwgpuljw-
Gmipjul hwmiwmjupqujhl nibhghnh wolwynipynip Jud npu
dtiwputinyuo npubitnpnudp: buy nu Gyuwlwymu k£, np gnpoGw-
Julnid sh wyywhnyymu tpyph {pdGuyuwl ontiliph qtipwwjni-
pynilp: UjG, hGsy wjuvon wpynid L uwhdiwlwnpuuwl puunw-
nwGGtnph Ynnihg, sGwjwd wyn wnwptinipjul pwgwnhly Yunpbin-
nnipjwlp, wyGnuwdtlw)Ghy, Ypmd £ ppugibklnwmg, ghuljptn
plnyp, sh wywhnymd wlihpwdby)m htmbinnujulnpniG ti
hwiwuwpqujhG wGplinphwnmmpmniG hwuvwpwympjul  dhe
fuwhinyw o vwhiwwnpuiul hwjwuwpwynonpjul pugu-
hwjmiw G, gGwhwmiwb n ypwlwlqiiwd, Gnp hwqupudjw-
ynid vwhiwwnpuywb Bywynyphl hwiwnpdtp vwhdw Gunpu-
Juwlnpjnii wywhnybnt hwiwn:

10. Qwuwpwlywlywb opqubhqup sh Jupnn nhGwihy qun-
qulwy, tph ymiGh fuwunjwod vwhiwlwnpuijul hwjwuw-
punnipjul pugwhwjmiwl, gGwhwmdw( t ypwlywlqGiw i
wlhpwdbt)m dhluwGhquGtp: {kGg wyn gnpdwnnyypp, hwuwpw-
mpjul hiniGwjh6 hwiwljupgh gqnpdwnnyypp whwp E hpulju-
Gwglh vwhiwGunpulwi Wyuwunphnwpymdp: Liwld hwiw-
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Jwnpgh wnlwjnipjnilpn pupdpwgniy)l vwhdwGwnpujul dyw-
Unyyph wnjuwjmpjwl npubinpnid £t hwuwpwnipjwl dtg hpw-
bl uvwhiwlwnpuwyuwlnpjul wwwhnyiwl Gpw)fuhpp:
«UwhdwGunpuljmb dyunmunhnwplnud>» hwoeljugnpynilp Gipm-
nnd | vwhdwGuypuljuwb hwjwowpulppnipjub papnp hGupu-
Ynp fjuwjumniGbph hwdwjupquih6 pugwhwjmiwb, gGwhuwwm-
dwi b JEpuljuiqidwl hpuwyjwmub jupquynpiwb gnpdwnni-
puyhl m JuprniguljupquyhG hpinlpllpp” hwuwpwynipjuG
dt9 Juynil vwhiwlGwnpwlwlnpjuwl gpubmpnuin Gpw)fuw-
Ynptijnt hwdwp:
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3.<U36304MG-U3hy UNSESNRUT
UUuuireuskhy Uutvirtut
UcSW-pSuryuty veMLUt Y <UMSNRMT

bGsytu phpwywghnptb Gynd L wypndbunp G. Swlsbip’
«uwhtiwlwnpuluwb Gnpitph hpuwgniG niGh GuqugnyyGp bp-
ynt wuytiym: Uh Ynnihg, junupp qlnid £ vwhdwGwnpuyul
nnnypltinh hpwjuwlwgiwl hGwpwynpnipjwl dwuhl’ Juujuo
hhiGwlywh optliph mbpunmud npulg niltiguwd mbtinhg nt hpw-
Unilph wy Gnpitph pnjwlnuynipjniGhg: Unw Ynnihg' dko
(pwlwynipjnil niGh wjG hwpgn, pt wpnynp unghwjwwl hpw-
Juwlnpjnilp pny) L mwhu juunwpt] vwhiwGunpnipjwl pnnp
wwhw(oGhpp»?:

bp htipphG ypndtiunp U.G. dhy <njunnl wnwGdGuglnd k
vwhdw Guwnpulwlnpjul htnbyw hhiGwlywl wpdbpGtpps®s.

1) dnnnypnh hwdwdwjGnipjnilp, hGy6 wuywhnyynmd t Ghp-
Juwjwgnigswljwl hGunhunmwunbGbpny, pwqupwlijwl Yniuwlgni-
pnilGiph wquun Juqiwynpiwdp, pybwpynipjulid wquun
dntnp niGtGwny tr punupwlwl pGawpyniiGtnhG wqum dwu-
(Gulgnipjunip,

2) hpfuwlnipymGGatph puwdwlniing hpfuwGnipjub dwupdhi-
Gtph hpwywunipniGGtph vwhdwGwhwlnwip,

3) pwg hwuwpwynipjnilp,

4) wldh wGdtnGifutijhnpjniGp,

5) hwjuwuwpmpnilp Gt wGynniGuyunipjmap,

6) hwonpnwlywlnipniln’ gmgnpnyuwd Gnp wwjwGGtphG

8 Eprenuii Tanues. Coupaibioe rocynaperBo (BceoOuiero 6Jiarococrosanus) B
coBpeMeHHOM KoHcTuTyimonammame // Cpasanrenasnoe RoHeruryiponnoe
O6ospenne. 2007, N4. — C 63.

88 TTux Xosapy A.E. Koucrurynumonaiusm // Bepxosencrso npasa: CoopHuk:
nep. ¢ auria. - M.: [lporpece-Yuusepe, 1992. — C. 53-65.
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vwhiwlwnpnipjwl hwpdwpybne hbn® hGyubu npuw mtipunh
thnthnfunipjw(, wjlGybu £ quunwlwl dtyGwpwiiwl shongny:

{wyh wnGhny G2Jwo ti mwpptin wyp hinhGwyGtph Ynn-
thg uwhiwlwnpulwb wpdtplbph pugwhwjmiwb pG)wwn-
nnuiGhpp’ vtp Ynnihg ybpnioyty £ o yephwiybp hhdGuwpwn
vwhdiwlwnpuwl wpdtpGtiph nt uygpmilpGtph drwutinmiGb-
nh hhdGwlw6 plopwgphyGhpp nbw] unghwwyuwl hpwjwlni-
pjwl vt pnil UwhdwGwnpnipjul dwyupnuynid /hGsp Ghpw-
nnud £ hwiwluwnqujhG dtrwhubnnuiGpp whnwuwl junwywp-
dwl hwdwlwpgh pGumpnipjwl nt QwpniGwl hnthnfudwG
wuwpwquwjnid/, diwutinnuiGtpl pnhwlnip hpuguwywl hwdw-
Jungnuy, hpwywhpunwlywl ypuumhjwnd vwhiwGungpu-
Jwl hpdiGuwpup wpdtpGhiph nm uygqpmibGpGtph dtiwputinguo
nGYuwniGhnG nt hpugnuip®:

Utilip hwliqhkj Glp wjG hbmbinpjubp, np hwnjuuybo hw-
vwpuljulub puhnfuniiGlph wuwydwGibpnd vwhdwGugpu-
Julnpjul dhrwubynuibpp puning GG wGuwynimpjub G
unghwjuljub juwmwljhqiGph hhdGwlwbG gquwndwnp: pulg
hunpwhwpmuip ywhwbonid E Gyyuwmwjununyuo b pupniGw-
Julywl vwhiwGunpuyul wumnpniwl hhdw6 Yypw gnponiG
bt hwiwlwpqujhG vwhiwlGwnpulwb dQyuunhnwpjiwl wn-
JuwynipyniG: Fw pb” yuwwmdnpjuwlG nuul t t pt’ dwdwlGwlyh
dwnpunwhpwybpp, hGsp ywhwlond £ wlhtnmwdqbih nipwnpnt-
pjnil tie hwiwnpdtp qnponnnipniG:

Utip hhiGwlyw6 hwjtgujupqujhl tqpuhwGgniiGtn GG.

1. wphuwphnid gnponn vwhiwlwnpuyul Yypwhuynnni-
pjul tir huynnnipjwl dnnhGtpp thwpdtp 366 wywhnynmd hw-
vwpwuywl ypuwyumhjwnd pwhinyjws vwhdwwnpuyuli
hwjwuwpwpenipjul dwdwlwyhl pwgwhwjmiwl qlw-

8 St'u MesgyHapoinbiii arbmanax “HoHCTUTYIHOHHOE MPaBOCYINEe B HOBOM
toicsayeserun”. — Epesan: “Hakap”, 2005. - C. 137-155; 2008. — C. 27-
36; 2009. — C. 40-47; sRypnan Rouncrurynmonnoe npasocyine, RC PP u
00O Uzpareascrso "HOpuer”. - M., "HOpuer”, 2010, N3 (15). - C. 34-36;
Espasuiicknii opujmueckuii sxypuaun, N 7 (26), - M., 2010. - C. 5-9; Haru-
tyunyan G.G. MODERN CHALLANGES TO SISTEMIC DEVELOPMENT
OF CONSTITUTIONAL CONTROL (ARMENIA) // CONSTITUTIONAL
LAW REVIEW, Aptil 2012, N5, - p. 173-179.
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hwwniwl ti hwnppwhwpiwl hwiwywpqujhl nt wiplnphwwn
plnypp bt ny thwpdbp 66 hwiwwwwnwuppwlnd dwiwlwlh
dwpunwhpwytnGtphG:

2. bwpnjwd vwhiwlwnpuul hwjwuwpwyynnipjwb
dutwlGwyhG sytpuyulqlnuip ptipmd L puguuwljwl hwuwpu-
Juyw EGipghwjh YninmwlyniiGtph, hGyp, hwywpting Yphunh-
Jquliwl quiquo, hwliqhglinid £ unghwjuywl wywypjniGh G
wiywjnlnipjwl:

3. bpluwlnipjul hGumhnninGtph vnn UwhdwGwnpni-
pjul gpwlwjnipjwl tpwpuwynpiwl hwpgnd wnyw sk qnp-
ownnypltiph hpwlywlwgiwb hwidwjupquwjhG nt opqubGuyub
thnfujuuwywonipjnil:

4. Lwlh nbin Wwhwnnmp)nilnp sh Swlwst) nu sh Gpuwfuwynpbg
dwpnnt vwhdwiwnpuul wppupunuunipjwl hpwynilpn,
wlhGwphG £ hpwwlnd wywhnyb] hpwynilGph qipwywjnt-
pjniln:

5. UwhtwGwnpuiul yepuwhuynnnpjuwl hwiwjunpguont-
pmiG6 nt wiplGnhwnnpmniGp hGwpwynp £ dhwjl vwhdwGwn-
puwjwl wuumnpnyiwl Gt Q)uwnhnwupiwb pupnGuuywi
qnponn nt wipnnewlwl hwdwunpgh Ghpnpiwl ywpwquyniy:

dtpohl npnypp GGpwnpmud £, np Gujunpn npnypGhph
wpniiny whwmp k qunbytl hwiwpdtp hpwywwl jnionmudGhin,
npwtugh Ghpgpyh wyn hwdwyupgp: Ujunmtn Gpuytunwghl
GpwGwynipjniG niGh hwiwlwpqujhG nt wiplinhwwm gnponng
vwhiwlwnpuiwl Yyunmunhnwpjiwl junniguljupqujhl nt
gnpownnipwjhl wywhnyiwl pnjuwlnuynipjul pwguhwj-
mniin:

Uputidwwnmh] dtiinyg GiwG dpunmwnhunwplydwl hwdwlwnpgp
dtilip ywwumtpwglin tip htmbyw dtimy®:

yrionsan I'.I'. Konerurynponaamam: ypokmn, BbI3oBbI, rapantnn. — Hunes:
%0 Apy I.lr. K )\ 3 s s R
"Jloroc", 2011. - C. 53.
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PtpJwo vufutivwjhg pfumd b, np hwdwjwpqujhG vwhiw-
Gwnpuyuwl Byununhunwpynd hpuwywlwglbnt hwdwp wyhunw-
Jwi hfuwlnipjul hwiwywmwuuw G hGunhunnunGtph htn
dtijntin npnpwih Junniguupqujhl nt gnpownnipwjhG nhip
nilGh Gwtt punupwghwuwl hwuwpwynpjnilpn’ npybu hwGpw-
JhG onquGhquh «GyupnuyhG hwiwywpg»:
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4. UIUT v MUUY Y UTSUARSUMYUT
LhUUUUL b pMvELL UUUMTUULT Y
LHEMUPNvNRIELE NUBUT L LELNRT

Uwhiwlwnpuiwl d)yununhnwpyiwl hhdGwyub funhp-
Gkpp, hwnjuwytiu hwuwpwlwwb YypuhnfunwiGiph wwydwG-
Gtpnmy, dwulGwynpuytiu, hwinhuwlnd GG.

- unghnuth pwnwpwul Juppwqontd vwhdwGwnpuyjw-
(npjwl ntibhghnh pwgwhwjmnuip b gGwhwwmnidp,

- Ghpuwhiwlwnpuyul dtiwutinnuiltnh qGuwhwwnuip,
npulg ywwmdwnltph pwgwhwjmniudp b wyy dtiwfubi-
nnuiGkph hunpwhwpiwl dhjuwGhqiGtph ywynwip,

- hwuwpwynipjwG vty vwhiwGwnpuul hhdGunpwp wp-
dtipGtph dtiwputinuo pGlwmiGbiph hwnpwhwpnudp,
vwhiwlwnpuyuwb hpwjwghmwygnipjwl swyjwpnuyh
Pwpdpugnuip,

- h2uwlnipjuwl SwpdhGGiph punupwuwl Juppwaqdh b
dwnpnyuwig unghwyuywb Juppwaqdh vwhdwGunpulju-
(wguiwl wihpwdtyn Ywjuwpnuyh wwywhnynidp,

- optilungpnipjw @ ninpunud b hpwyjwuwntind qnponiGtnt-
pjul wy dtbipnd vwhiwGwnpuuwinmpjwb nibhghnp
hwnpwhwpnuip,

- uwhdwlwnpuywl wpdbpltph nt uyqpniGpltph dtiiw-
futinnuiGtiph pwguwnnuiG hppwjwyhpwnwiuwl ypwlymh-
Juwjnuy,

- whnwjwl unwywpiwl vwhiwungpuubnipjuwl hw-
dwljwpquwjhl wuywhnyniip,

- hyfuwGmpjuG tr wGhwwnh unghwpwywl yuppwqoh qliw-
hwniwl yopuwgqujhl swthnpnphyGtnh pugwhwjmnidp
Gt hwph wnGhp:
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Ny vhwyG Gnp, wjibe, wjuybu Ynyw o, hhG dnnnyppujwinpnt-
pjwl tpypGtpmd vwhiwlwnpuwlwb ophwlwlnipjuwl hwit-
dJwunwlwl Ybpmnionipyniln Jyuynd b, np wnjuw sk npnpwlh
hwiwupquonipynil Gygwo tulinhpGbph muodwl hwpgnd:
Qpwlp wybih 2wn pwunupwlwl hGuphqlGtph wowpyuw GG
nunlnmu, pwl’ hpwjwjupquynpiwG:

Ujn hhdGujulnhpGtph yepnoionipniln vkq hwigqtigpt £ w6
htinbiipjwlp, np vwhdiwGuwngpuiul Yyunwnhnwpyiw6 thwp-
dtipmpjwl it hwiwwpquonipjwl wwwhnynidp hGwpwynp &
dhwG htimbiyw) hwliquiwbpGtpp funpnipjwdp hwyh welbn
wwjiwiitpnid.

1. unghwjwlwl hwdwlwnpgh gqnpotip npuytiu wipnn9w-
Yuwl opqulhqy, niGh pwqiwwjwub hhtpwpfuhly pGnyp, nph
hhipG £ hwlnhuwlnud hpwynilph qipwlwnipjwb tpwyuwyn-
nnuiG nt wwywhnynuin:

2. {wuwpwyuywb opquGhqih hiniGwjhG hwiwlwnpgh q1-
fuwynp wowpbnipniG6 £ vwhdwGungpujui dnGyghnGuwg hw-
Juwuwpwlpnnipjul nt Juynilnipjul ywhwywlnidip, pwlh np
fuwhinywo hwjwuwpwpnnipjul sybpuwjuiqlniip ywwndwn
E qpunlnd pwguwuwjul hwuwpwluwlwb EGipghwih Ynunw-
YnuiGph, hGsnp, hwjwpbing yppunhuywl qubiqyuo, fupny b
hw(iqtglt] hwuwpwywlywl yuwumwlyhquGhkph:

3. dwiwyuwpqujhl vwhdwGunpuyul wumnpnynidl nt
Wyunwnhunwpynuip’ nputiu ytpwhulynn hwdwlwng, wtwnp t gnp-
Oh hptG plnpn) wlpnhwnmnipjwdp it hwpwpbpuwuwlnptG wi-
Juwhu dtuny’ hunwy Gnpiwwmhy upquynpiw@ htlph ypw:

4. {Qwlpwjhl guijugwo yupnnghw wtinp L wjmhywug-
Gh tr qnponnnipjwl vk9 nlGh vwhiwlwnpuywb hplwuwywmn-
wuwlnipjwl nn9 hwiwlwngnp:

Utilip hwinquwé tlp, np uw YhlGnwGh UwhdwGwnpnipjwG
qpwyuynipjub tpuyfuwyynpiw Gnp dwupnuy k, Gpp wdpnng
hwiwyuwpgp fpwpufujwo k ny pb yipwgulwl vwhiwGunpu-
JuwG Gnpibph Ypw, wj hwuwpwynipjub dte npwlg hpwywl
nnubitnpiw( ypw’ wuyyuhn]biny vwhdwlogpuljuG hhdGwpup
wpdbplhiph nv ulqpoilplbph hpfwomunpjwd qnympyniG6
hpwlw6 hwGpwjh Yyubpnd:
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5. «UKUTLUALULTL 4 ELUKUUNLNRBNRL»
G4 «UIKUT U ULT Y UTSUPSUMUNRY .
PNUrULGELUESNMI3NRLE BU. ENRMo3TL
|rusdnernrue

h(sny GG mwpptipynd «uwhdwiwnpuyul yapwhuynnni-
pynil» bt «uwhiwGunpuyul dyunmwnhnwpynud» hwuljugnt-
pniGGhpp: Guwpomd Glp, np vwhiwlwnpulwl Yytpwhuln-
nnipjul hwiwjupgp, nph hhiGuwlyw6 onuyltpnhg E nuunwywd
uwhdw Gwnpuul yepwhuynnmpnilp, hwjl hwiwlwnpqujhl
n1 wiplnhww gnponnnipjwl npnpwh Swlwpnuynid uwpnn L
nhunyt] npytiu vwhiwwnpuywl Qunwnhnwpiwl wdpnnow-
Juwl hwiwyupg: bp tnipjudp JepuhulnynipyniGp Gipluynuiu
hpwywbugynd k opjijinp’ UwhdwGwgpnipjul htin ghuljpbin
hwdwnpiw bl byuwlmlyny, hull uunhnwpynuip GGpugpnd k
hwuwpulnipjmb dk9 nwhiwbuwnpuljmbnpjul wipphwn n
huwiwljupquo pmgwhwjmnid:

Uju hwdwywngp, hp htipphG, wwhwlomy t hpjuwlnipjul
hGuumhunmwuGtph vwhiwGwnpuywl hnfuhwpwpbpnipniGGtph
twjwl Yytpwlwynd® vwhdwlbing hwiwlwpqujhG nt winpln-
hwwn qnponn vwhiwlwnpuiwl 2umunhnwpyiwl gnponnnt-
pjul JunniguwupquwjhG nt gnpownnipwjhl hhiniGpGtipp:

Unwownplynn nqnyuphGuynid, wnwehb htipphl, wju hwiw-
Junpgnui ptmwnpnuip juunwnpynd £ ypiinmpjub qpjuh nlipw-
Juwwpnipjubl Jpw: Lwpuwquwhp hwlnhuwlnd £ Uwhdw-
(uwnpnmpjwi qtpulwjnipjwl wywhnyiwl punupwliul tpwy-
fuwynpp: “Fpw hwdiwp wGhpwdtywu b, YwuGwynpuwytu, hpw-
Jwl vwhiwlGwnpwhpwywywl pnjwlnuynipjni hwnnpnbp
wjlyhuh vwhdwGuwnpuwub npoypltnh, hGswhupp G6. «Lw-
fuwquhp htnbimd £ UwhdwGunpnipjuG yuwhwywGdwbp» (nt'u
bpwGuhw (hnny. 5), Lihwuwmw (hny. 126, Yt 2), {ujuunwb
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(hnny. 49), «Lujuwquhp hwlnhuwlind £ UwhiwlwunpnipjuG
tpwofuwynpp» (ntu ntuwumw Gh Gw)GnipyniG, hnry. 80, Ywu
2), « bLwhiwquhl wywhnynd £ ... doqnypnuywpwlul hGuunh-
wmninGtph Gnpdw) qnponnnipjniGp...» (Mnpuniquihw, hny.
120), «... Lwjuwquhl wywhnynd L whnmwlwl dwpdhGGhph
Gnpiwy gnponiGnpnilp» (Unjuyhw, hny. 101, dwu 1) t
wyqG:

bpuuyw6 ytnnipynilnid tpyph Lwjuwquhh hhdGuywd
gnpownnypp hwnjuuytiu hwignid E ipipmd vwhiwGwnpuyju-
(nipjul htmbimnuyuwl qupqugniip tpuyfuuynpbniG: <wyp
wnltiny wjG hwlGquiwlpn, np wyjwy fulnnh nronwip ywhwG-
onid I (Gwbt hwiwyuwpgywo ytp hwGby, gGwhwwnty ti hpwdw-
Jqwl Junmgwwpgbtph dhongny yYybpwlwlqll hnwhimyuo
uwhiwlwunpuul hwjwuwpulynmpnilp, Lujuwquhp nun-
(nmd £ hwuwpwynipjwb hintGuwjhG hwdwupgh uyqpnilpwjhb
onwp: Utilip yupomu tlp, np npuGhg tiGny" vwhiwGwnpn-
ntl wtwp b Gwjuwwntut] Lwjuwquhh thwugnpnipynilp Yywnw-
Jwl vwhiwlfunpuywl wumnpn)nd hppwlwlwglitnt wnnt-
uny hw)yh wnbbny Gwbt hpfuwlnipjul wy; hGumhwnninGbph
gnpownnipwjhl thwgnpnipjniGGepp®': Mbwmnmpjw@ qifuh” Ghp-
Jujnud plnniGyuwo gnpownnipwjhl, quuynn i hwjwyynnn fhw-
qnpnipjniGGtpp, wyn pynid’ Lwjuwquh-YWunjwdtin hwpupt-
nnipymGGatnG optiGunpuyjwl pwnwpwwlnipjul nnpuned, hGy-
whiu (b nputiv vwhdw Gwnpuwl pupbthnfuniGtinh Gwiuw-
4atinlinn Jwd npwtiv vwhiwlwnpuul nuuwpwb nhinn unip-
JEjum, pujwpuwn 66 vwhiwGwnpuyuwi YQyunwnhunwpiwl wd-
pnn9 qnpoplpwghl ‘Lwhuwquwhh (hwpdtp JwuGwygnipjn Gl
wywhnytnt hwdiwp: <wnuwbu Gnp dnnnyppuupnipjul
tpynGtpnd Gepuynd gnpownpymd GG vwhdwGwnpuyul
nhwqlnunhlywjh ny $npiwy, vnytipuyhl vtluwGhquiGtp, hGp
[uhun yumwlquwynp £ Gt hwphp & hpppuwliwl ybnnipjwb
uyqpnilpGtphl: UwhdwGunpmpynilp ghwp E wyupummwyynpbglh
‘buwjumwquhhG wyywhndbjm Guwlwl vwhfwGugpuljui wje-
nnpnwl ppuwljubugniip’ hwpdh wnlbng vwhdwGugpuljw i

%1St'u // Rouernrynnonnoe npasocymire, 2010, N4. - C. 28-42.
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pnpnp unipjljnGliph qnpownnipwjhG npkipp: 2w Gub JhwGqlg-
Gh Gpu6, np whnmpjubG Gnijul wljnpy phippunuwpnipynb
JumwGalh Gub yipugulju i gunulju i vwhiwGogpuolub gb-
puwhuljnympjwl hwpgnid:

Bwllywlny Llip Gwtil plnqot] hyfuwlnipjul wy; hGunh-
mnunGtph ntpp JwupniGuujwli vwhiwGunpuyub Yynwnh-
nwnpyiwl hwdwunpgh gnponnnipjwl wnGynipjudp:

Unwohl htpphG funphppuwpwmGp G junwywpnipynibp,
hntlig nuuwywl gnpownnpltinny hwintind, ny thw)G wytwnp L
hpwjwumntbtnd gqnpontGtmpjul dte Wynwuwbtu hwyyh wnlhl
vwhdwlwnpulwl wumnpnyiwl wpyniGpltpn Gt vwhdw-
(wnpuliwl nuuwpwih hpwywlwb ghppnpnynuiGhpp, wyibe, G-
Gtiny hptGg jhwgnpmpniGGtnphg, wGhpwdtym Ybtpwhuyn-
nnipjnil vwhiw (66 hwuwpwuwywl hwpwpbpnipniGGatph vwh-
dJuwlwnpuuiugiwbG qnpoplpwugltph Giuunmdiwdp: Lpwlp
vwhiwlwnpulul yapwhulnnnipjwl ywuhy hGunhnninGb-
nhg wtnp £ qunlwl vwhiwlwnpuyul syunmwunhunwpldwb
wnwybt] wynmphy hGunhmnnbtpn’ hwpyh welbng w6 hwiqu-
dwlpp, np dwpnnt hpuwyniGpGtpG nt hhdGwlwl wquunpjniG-
GtnG 66 npnpmd optilipGhiph G wy; hpwywwl wywntph hdwuwnp,
pnjuw nunipym GG m Yhpwnndp, optiGunhp nt gnpdwnhp hpfuw-
(mpymGGtph gqnponiGtnipjw plnypp:

Uju poinpp ywhwGonud GG vwhdwGunpuywl gpoyyplGhph
dwlwpnuyny uvwhdw Gt optiunph m gnpownhph YnGyptin gnp-
ownnipwjhl thwgnpnipniGGtpp hwdwlwnpqujhl vwhdw Gun-
puwjuwl v)umunhnwnpynid ppuwuwlwglibne hwpgnid:

Uju hwjtgwupgnmi wnwld Gwhwwumny nhip L ytpuyuwhynd
pGnhwGnip nquunuwpwGGtphG nt vwhdwupuul guunwpu-
GhG:

COnhwlnip hpwjwunipjul it dwulwghnmugywo puunw-
pwGGtpp Ynyguwo GG wyuwhnytint vwhdw Gwnpuyul hpuymGp-
Gtpp, bpuw2fuwynptint pquuuwpwlitph dwwnbihnipyniln, gu-
nwywnpnipjul wpnyntGuybnmp np e optiliph shwwnbtivwly Yh-
punnuip: <wunjuybu puunwlul ypuumhuwb ytunp £ pugu-
hwjnh qnponn nn9 hpwyjwlwl hwiwlwpgh i Uwhdwlw-
nnnipjwl dhotn tnud wihwiwwywumwujuwlnipmniGp: buly nu
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GywGwynd k, np, wpwohl' nuunwpuGitpp whwump k wybih wy-
wnhy ntp Juunwptl vwhiwwngpuyuwi yepuhuynnnipjul wd-
pnn9 hwdwjwpgmy, kplpnpy’ punwul ypulwpub wgbnp k
nunliw vwhiwGunpuljul wlounnpn)wl jupbmp opjkljn:

Uwhdwlwnpulwl nuuupwuwGGbpp, hptiGg htpphl, unpnn
Gl jhwpdbp hpwlwGwglt] hptlg pwgwnhy wnwptinipjnilp
tpynnud vwhiwGwnpuywlinipjul wywhnyiwl gnponid” hti-
wmtiyyuw hwlquiwbpltph wwpwaqujnid.

1. vwhiwlwnpuiwl swjupnuynid yhwp b tpuyfuwynp-
Jh vwhiwlwnpuiwl puunwpwih gnpownnypltph b fhwqn-
nnipjniGGtph hwdwuwpquwjhG Gipnuw) Gunipynilp: Uwhiwlw-
npuiwl guuwpwbh hhdGwlwb gnpownnypp UwhdwlGwn-
nipjul gipwyuwnipjul nt wGihowywl gnponnnipjwl tpw)-
fuwynpnudG E: bul nu hpnnoipyniG Jupnn E gunlw, tpb
tpwuwynpywo G0 UwhdwGwnpnpjul hGpGupwynipjnlp,
dwnpnnt hhdGwlw6 hpwyniGpGtph nt wquunnipniGGiph wGdh-
owlwl gnponnnipynilp, hpwywywl wynmbtph vwhdwlwnpu-
Juwlnipjnilp, hul] pwnwpwyuwl ytdtpp G uvwhiwGunpujwb
ThwgnpnipjmGGtnph hwpgbpny ytdtipp inioynud GG hppwjwywl
nwwumniy:

Ujuon wptuwphnid gnponid GG dhwyG vh pwlh vwhdwGuy-
puyul nuuupulGtn (hGswbu Gbpdwihwynd, Ujunphwynd
tit dh pwpp wy GpypGtpnud), npnbn npwlg gnpownnypltph,
thwgnpmipyniGGtph nt gnponiGmipjul puumwyjwpwwl hh-
UnilpGtph hwpytyyngwonipjnip hwdwwywwmwuhuwlnud E uwh-
dwlwnpuywb dyunwnhnwpyiwb Gopuw swpnwhpuwybpGbphG:

2. Fwnwlwl vwhdwlwnpuul ypwhuynnnipjuwb gnp-
ontwynipyniGp vhowytu yuwjiwlwynpwo k. nn9 vwhdw Gwn-
pwywl Yytpwhuynnnipjwl n huynnnipjul hwdwlwnpgh hw-
dwliwnqujhl thwpdtpnipjwip nt gnpongnipjwl wpniGuwyt-
wmnipjudp:

3. Mnnipjwb qoifup, npytiu vwhdwGunpujwl Yywmwnh-
nupyuiwl nn9 hwiwlwnpgh wpyniGwytnm gnponnnipjw G tipw)-
fuwynp, whwp L Gwbtt vwhiwlwnpuljwl nquuwpwlh npnynid-
Gtph hpwgiw6 Gpuwpfuwynpp thGh: “Fwuwluwb ophGwly Ywnpng
t hwlnhuwGw Ujunphwjh UwhdwGungpmipjuG 146-pn hngju-
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on, npmy uwhdwljwo b, np «Uwhdwwnpuljul nuuupwih
npnpuwl yuumwnpnidp, 137-pg hngwony Gwhiwmbujwo wyuw-
hwG9Gtph wnbynpjwip, hpwwliwgynd L unynpuywl nunw-
npwGGtph Ynnihg: UwhiwGwnpuyul gquunwpwih dGuwgwd npn-
onuiGhph uunwpnuip guynud £ quip GughG ‘Gujuwquhh ypua...»:

4. UwhdwGwnpnpjwb gipwywynipjnilp it wGdhowywa
gnponnnip Gl wuyywhnybjhu nuuuuwl vwhiwGunpuui yb-
nwhulnnnipjw b nuuuwyjuwpuwljul ppugwjupqbpp yhwp L 1h-
wnpdtipnptl hwiwwwwnwuppw bt vwhdwiwnpujwl puunw-
nwGh gnpownnmpwjhl ntphG n thwgnpnipniGGphG:

SyYjwy hwjtguwunpgp, hGywytu G2ytg, tGGpwnpnud L Gut,
np punuwpwghwwl hwuwpwynip)niGG uyqpnilpwjhG nbp L
Jwwuwpnd Gpypnd vwhdwGunpuyuinpjul qupqugiwl
gnponud: “Fw, wnwohb htinphl, Gyuwlwynd &, np dnnynipnp’
npytiu hpfluwlnipjwl hhiGwywl wnpjnip b Ypnn, hwlnhuw-
(inud E vwhiwlGwnpuwl wpdtpGtph nt uyqpmilplbph ywh-
wwliwl hhiGwyuwl btpwpfuwynpp: Uju wpdbplbph nu
uyqpnilpltiph dtiwutnnuiGhph ytpwptpjw) punupughwlwi
hwuwpwynipjniGhg tynn gulijugwod whwqulq wtwnp L nun-
(w vwhiwlwnpuiul BYununhnwpyiwl opjtiun: Uy fulinhp-
Giph hpwgdwl hhiGwywl dtatiphg vhyp dwpgnt vwhdw-
Gunpuwlwl wppwpwguunipjwl hpwynilph dwlwyniil ni
tpwyfuwynpnud t:
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6. U v UUT Ly UlvSALacnrue NenGcu
UUuuireuskhy Uutvirtutn
UcSua-hpSULUNkrU PAUGULVUSLVELAR
UGShoUuvh2U

Jwiwuwpqujhl vwhdiwlugpuyul umwnhnwpynd hpw-
Jwlwglbnt hwiwp, Juponid tlp, np ywhwp b vwhdwlGunpu-
Jqwl wypwyumhywynd Gepnltp Ypunwjuwl vwhdwlwnpuyui
whunnpn2iwl hwiwpdbp hwdiwlwng:

«Ujumnpnynui» (diagnostikos) hwuljugnipjniGG niGh hniGu-
Jui dwqgnud b plmpwgpynid £ npytiu niunwiGwuhpynn opjtyy-
wh hwiwwpqwjhG wdpnnowlwlnpnilp i dnGyghnGug
gnponitGwynipjnlp pwgwhwjmbml nmnjuo npn2wlh
qnpopGpwg’ hwpyh wnlhnyg wyjw) opjijnh gnponnnipjul hhd-
(wiwl wwpwdtwnpbph hwiwwywnwuhiwlbihnipnilip gpw
pluwyuwi t opugnpwjhl swihnpnphyGephG:

Rdrhnipjmb k9 «wjunnpn)nii» hwujugnipjnilp Gipwn-
nnud £ gnpoplpug, npny tqpujugnipyniG £ wpynid vwhiwGjwd
(inpdtinhg 2tndw( dJwuhl, pwgwhwjnynd GG hhwlnmpjw
pGnypnp it hhqwlnh yhdwyp, h6y6 wpnwhwjmynd E pdojujul
tgqnnipwpwlinipjudp:

SthjuGhyw-nbklulnnghwlwl wnniing wju hwuljwgnipjni-
(p GEpuwywglnud £ ghnbihpGtph ninpu, hGsp mbntunmynipniG
E Ghpwnnd dtptGwGtph, dtfuwGhquGtnh, vwppuwynpmiGtinh b
wj] mbfulninghwyuwb opjtijnbGhph wmbulninghwlwb yhdwlh
qiuwhwwndw( dhongGtinh nt dtpnnltnh ytpwpbtpywy:

SGwnbumpjul dt9 wumnpn)nidp GnijGuybu Gipwunpmy L
hhiGwhlnph Swlwyiwb gnpoplpwg tie plgniGywo tqpnipwpw-
(nipyniGp Yhpwnbting' ngpu pGopnynd, wjuhlpG’ nuntdGuuhp-
Unn opjijnh Jwu gnpoplpwgh pGwywlnb yhdwlhg 2tniwl
pwgwhwjmniy:
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«UwhiwmGuypuljmb wjpnnpnynid» hwuljugnipynilp G-
punnid E hwuwpulnipjmb dko vwhiwlwgpuljminpjub qGu-
hwndwl nne qnpoplpwugp, vwhiwGuypnphl wipuqpuo
Gnpikph6 n uljqpniGpGbph6 hpoywl howuwwpulwlw hwpupb-
pipjniiGhph hmfwyuwmuwujupwinpjub puguwhwjmnwip: Uwh-
dwlwnpuiwl whimnpnynuin vhong nt hGwpwynpnipjnilG E
wipnnonipjwl vty pwgwhwjnmt] hwuwpwlwlywb opqulhqih
vwhiwlwnpuluwb-gnpownnipwjhl  gnponGwynipjul wu-
mhdwlp: “Fw wlhpwdtym £ wnwohl htipphG hwuwpwynipjul
Ut uwhdiwlwnpuyuwbnipjul hpwmYub Jhdwlh n qupqugdwb
dhunndGbph pumgwhwjndwG hodwp:

Uwhiwlwgpulju wjunnpn)dwb opjkljn GG hwGnhuwlnd
hwuwpwliuwywh fjulpl wipnnompjwip, uwhiwlwnpnpbl vwh-
dwijwo pmblyghniuw) hwjwuwpwlpnnpjul yhdwyn, b, dwu-
Gwynpuyybiv, hyfuwlnipjul dwpdhGGiph gnponiGtinp jnulp®2:

UwhdwGunpuljub wlonnpn)dw 6 unipjbljnlbp GG hwGnh-
vwlinid dnnnynipnp’ nputiv hfuw GnipjwG Ypnn b wnpnip, wb-
nwljwli juwnwyupiwl Gt mbtnuyub hGpGuljunwyunpdwd
dwpuhGGtpp, punupwghwywl hwuwpwlynipjwl pnnp hGu-
mhunmwuGbpp, jnupupwlynip wia:

{wnjuytu hwuwpwuwywl yepuhnfuniGtiph dwudwlw-
Juppowlnid juwi vwhiwwnpuyuwl wiyuwnil hwjwuwpwly-
pnipjwl wuwjdwlitpnd vwhiwmGugpulwl wlowmnpn)dwb
hhiGwlwG funhplbpt GG, Ywubo]npugbu.

- pwppnmywd vwhiwlwnpujul hwjwuwpwynnipjul

pwgwhuwjnnuip,

- njw] fuwfumiwG pGnyph b gpubitnpdw @ dtabtph qlGw-
hwwmnuin® hpwyhdwyh puqiwgnponb qGwhwwmiwG hp-
dw@ ypu,

2 Jwhiw wnpuywl wumnpnpuwb opjtijump Yyapwptipyuy dtp dninbgnidGh-
nn dwulwghnwlwb qgpuyulnpjul dte qwjl wpdwqulp GG qunty: Uwu-
Gwynpuytiu, ypndtunnp L.U. Pnlnwnpp gpmd £ «hGswtiv wpnupughnpbl
hn Gnypltphg dkynwd Gty £ wypndtiunp Q-.9-. LwpnipyniGyubp, tpypnd un-
ghw-nlnbtuwwl tr punuwpwlwbG gnpoplpwgltinh vwhdiwlwnpulwd
whumnpnynuip whwmp £ uljuty htiGg vwhdwlwnpuywbnipjul hwiwlywp-
qhg» /mti'u Bommaps H.C. Romcrnrynmonnas MojepHH3AIMS POCCHICKOI

TOCYJIAPCTBEHHOCTU: B CBETE IMPARTUKN ROHCTUTYHVNOHHOTO MPaBOCyJUA. - 1\1,

2014. — C 14/.
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- wjn juwhinnuilbiph ywwdwnh pwgwhwjmniip tu
gnpohpwluwqih wnwownpnuin” fuwhimywod vwhdw-
(wnpuwwl hwjwuwpwlpnnipjniln Yypwuwlqbtint
hwdiwnp:

UwhiwGunpuljuwl wjomnpnnudp whnp k htGgh hbnbyuyg
hhdGwlwmb uljqpnGplbtph ypu.

- uwhiwlwnpuyuwl hwjwuwpwrnmpjul gulijuguod
fuwhuindwl pugwhwjnnd wipGnhwwn gnponnnipjw i
ntidhinuy,

- [JuwfumdwG pGniyph pwgwhwjmnid,

- vwhdwGugpuubnipjul ypwuwlqGiwl dhongltinh tu
GnwlwlyGtph wnwownpniy,

- pnGlyghnlw] hwjwuwpwlynnip nilp yopuwljulqbbihu
(inp fuwfunnud spnijjuumpbnt GpupfuwynpuwonipniG:

Ltmtinquyuwl vwhiwGuwnpuyul whumnpnynid hpwljw-
Gwgltint hwdiwp wGhpwdtym £ wnwGdGuglt] hGphwmumnplb-
nh wyuhuh hundwljupg, hG3G b Jh&wyh YihGh hwdwlnniw-
(hnptG G wipnnowul plGnpwgntip nmuntiGuuhpynn hwuwpws-
Juywl hwpwptipnipn GGiph vwhdwGungpuiuinipniln: Luwd
hGnhywwmnpGiph hwdwwpgbp hwdwh GG oquuugnpoynid Jwwn
thowqquyhG juqiwlbpympniGitph Yynndhg: Lw] ophGuy
Jupnn £ ownwjb] witphljwl «Uquunipjul mmb» (Freedom
House) Juqiwtpynipjul wikGwijw htnwgnunnipniGatnG
w2 fuwnhh GpypGipnid vwhdwGwnpuijwl dnnnyppuywpnipjwb
qupqugniGbph shuunmdGtph yapwptinyu®, hGswtu Gubtt Uh-
owqqujhl wpnwpununwlwub opwghpp” hpuymGph gbpuyw-
Jnipjul hGntipuh npn2uwl wnGynipjudp®:

Utn Ynnihg GnyyGuybtiu thnpd t wpyly Gepuywglty Gowb
htnmwgnuunipjwl ghnwyul dskpnnhlw, nph EnipniG6 wnwohl
htipphG hwGgqnmd £ htntiyywihG. Gujue’ gGwhwwnmnn yuwpwibnpb-
nh pGnpnipymG, Gpyponpn’ dnnbpuwjhG dnntgiw( tnulwynyg wjn
wuwpwibwmptpp hwiwnpynud GG Gnpiwwmpy ywpwdbnptnh

%3 Sti'u http: //www.freedomhouse.org
% Sti'u The World Justice Project /worldjusticeoroject.org/, Rule of Law index,
2010-2015.
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(EmwynGujhG gnigwGhpGtph) htn b G Ghny 2tngnudhg wmpynid
E hwiwlwngh hhiGwynpywd whimnpnynud?®s:

bh6ywtu wugtg, YwpnjuyhG qupqugiwl Juniinipyjwl wu-
thnth qGwhwwmiwl nmwpptp dnntgnmiGbp gnynipjnil niGtG°:
{piGwyub qunuthwpp GpuGmd t, np uyniG qupqugiwl hG-
nhjwunnpGiph hwiwupgh dhongny hwuwpwynipjul b
npn2ynd £ vwhdwGuwnpujul qupqugnuiltph pighwlnip pGne-
pwaghpp: “FdJupnmpnilp hwlgnud £ juynil qupqugiwl hwik-
dJwunwlwl qGwhwwniwb hGuntqpuwy gnigwhoh npn2vwln’ ny
thwjl hpwywlwl pwnunphyGiph oqlnipjwdp, wjitt withntht-
ny nmlnbuwlwl, unghwjwlwb, tynnghwlwl, hwuwpwlw-
Jul-pwnwpuwluwh tr wj; hGghjwwnnpltpp:

GQujnilGnipjuwl hwiwhp qGwhwwndwl b hwuwpwuywa
hwiwjunpgh vwhiwlunpuywli hwjwuwpwyynnipjul thwu-
nwgh dwjunpnquyh pwgwhwjmiwl hwdiwn, Jupond tlp, np
wlhpwdbym 66 hwiwwwmwufuwl hnhwunnplbn’ hbnbyug
dwlwpnuwlGtpnud.

- hwuwpwynmpjwl unghwjwlwb pGnipwqphyGhp,

- hwuwpwynipjwl k9 dnnnyppuyjwpwlwl wpdtipltnh
hpwgdwl pGnipwgnhsGbn,

- UwhdwGunpnipjw(, dwpnnt hppuwyniGpGeph nt wquunne-
pyntGGhph hpwjwlwl yquyumuywlnipjwb pGnipwagphy-
Gtn:

Gpinmd vwhiwlwnpuwwlnipjul yhdwyh wpnniGuwybm
Jtpwhuydwl hwdwp, dtp yupohpny, jnipuwpwlsynip mwpju
wywnwhl Ghppnlpjw hnhywnmnplGph dhengny whwp b pw-
guwhwjnt] hwlpwjhG Yyuwlpnid vwhiwGungpuywl hhiGwpunp
wndtipGhph tir uyqpnilpltph hpwgiwb hpwwl wunmybpp, nu
w(t] hwipnipjwl hwdwp puthwlghy, nunpdlt] puquugnponi
Jtpnonipjwl wnwpyw, hhip nupdlt] hpwyhdwyh pmyvwld

% [Moppobree o0 JaHHOM MeTojonormueckoM nojaxoie cM. G. Harutyunyan, A.
Mav¢i¢ - THE CONSTITUTIONAL REVIEW AND ITS DEVELOPMENT IN
THE MODERN WORLD (A COMPARATIVE CONSTITUTIONAL ANALY-
SIS), Yerevan Ljubljana, 1999, - p. 385-392.

% St'u Gwl’ Indicators of Sustainable Devolopment. The Wuppertal Workschop,
15-17 Nov. 1996.
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opwgnpulywwumwlywjhl punupuwulnpnil hpwlhwlwglitmnt
hwdwnp:

Oquuwqgnpotiny, ophGwly, witphjwl Uquunipjul nwb
Ynnihg Yhpwnynn dtpnghluG®’, witG dh hGphwwumnph hwdwnp
Juwnnn L pgniGyl; 7 pupuwlng qGwhwwmiwl Jung, npnbn 0-G
(wyjwgnyyG yhswyl k, 7-p° yuwunwgnyG:

Utin Ynnihg hpwlwlGwgywo htmwgnunipynilp yyuymy t,
nn htnjunphpnuwjhG GpypGtpnd vwhdwGwnpuywbnipjwul th-
ohlG dwywpnuip YtpohlG wmwphGtphlG yuunwlwmnt shunnd L
npnutiinpnid: Fw Jyuynd £ Gttt ppudwlwl, punqupwiud,
nlnbuwyul G unghwjwyul dqlwdwiwjhl tptinypGhph
nnubiipiwl nt puguuwlwl unghwjwuwi Eaipghwjh wwypjnt-
Gwyunwlq YnnmwyniGtnh dwuhG:

uGnhp sniGEGuny unyyG wpuwwmwlph 2powlwlyGbpnid
Gipyuwywglty yepnionmpjuwl dwlpwiwulbpp, guwilywlind Gip
dhwyjG Gy, np Gpypnud vwhdw wnpujuwinipjuwl yhdwlh hpw-
Juwl qGwhwwmnuip ywhwmp £ hpwjwGwgyh ny thwjl yhmwlywl
dwluwnpnuiny, wjitt pwnupwghwlwl hwuwpwlnipjuwl Ynn-
dhg" hhip plnniGtny, ophGuwy, hGnhywwumnplGtph htnbyw hw-
dwljwnpgp.

1. hbpujuwlwb whunipjwb pnipmqph;bp.

- hpwynilph gipwuwynipjuwl tpw)fuwynpiwl wihpu-
dtipm tr pwjwpuwn GwpuwnpyuiGiph wnwjmpnilp,

- Uwhiwlunpmipjul  gbpwjuympjul  wwwhnyiwb
tipwpfuhpGnp,

- hpfuwlnpmGGtph hpwjwl mwpwliowmiwb pnpug-
nhsn,

- quunwlwl ppfuwlnipjul hpwjuwl wiwunipjuwl wu-
wmhdwn,

- pwnwpwlwl, mGuntuwul nt yupswyuwb Gtpnidh ubip-
nwiddwl wunhdwn,

- optliph wn9ti pninph hpwljwl hwyjwuwpnipjwl wumh-
Guwp,

- ynnnuwghwjh Swiwpnulp,

7 St'u http: //www.freedomhouse.org/
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unytipwjhlG mbGntunipjwl swjwnpnuyn,
dnnnypnp ppujughnwygnipjul dwjwpnup,
Unhiplwy hpwyhdwyp:

2. dnynyppuyjupuljmb qupqugnuiitph pnypwuqphgGbp.

yunwitinwphqih qupqugdwl dwljwpnuyp,
punpwlyul hwiwlwpgh hwinty Junwhnipjwl wu-
wmhdwn,

punupwlwl YniuvwlgnmpniGGtnh uwjugiwl wuwmh-
Gwp,

dwuinih wquuwunipjnilp,

hGubtpGtnh wquunipnilp,

hwywpGtiph wquunipjnilp,

thwynpmiGiph wquunmpnilp,

punupwghwyuwl wimhynipjwl i punupughwljwb
hwuwpwnipjwl hGunhunmninGhph yuyugiwl Ywywp-
iy,

houwlnipjwl hGuunmhwnnmwunGtph gnponiGtnipjuwl pw-
thwGghlynipjnip,

whunwljwl dnnnypnuyjupuwyul hGunmhwmninbtph gnp-
ontwnipjwl Jwjupnuyn,

ynnGwlwl wquunipjniGGtnp,

wqqujhl thnppwiwulmpnGGtinh  hpwynilGpGhph
yuwpnywijwonipjwl wuwmhswln,
puqiwlwnponpjul swiwnpguyp,
hwinmpdnqujwinipjul dwjupquyp,
wlfunpuwlwlinipjul dwjupquyn:

3. UnghwjwljmG plnipuqphyGkp.

qnpowqnpynipjwl dwljwpnuyp,

thgpughwjh dwljwpnwyp,

qltph yuyniGnipjwl Jwlupnuyp (wpdbqpynuin),
pGwysnpjuwl vty 2Gsh hwpyny GtpphG hwiwhiwnl
wnrynilph dhohlG mwptljwb wén,

ytGuwdhGhinudh b GJuquagniyG wyfuwmwywpdh hw-
nuptipuygnipymp,
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- YtGuwpnpwyh tr UhohlG wovwwmwywndéh hwpwpbpuy-
gnipjnilp,

- tnwynp untindwgnpowjwl wyjuwwmwlph unghwiw-
Jul yuwyumuywijwonipjul dwljwnpnuyp,

- (Juquqgni)G vyunnnujul quipjninh wpdbphg guon
tiwuinin niGbgnn pGuwysnpjul pwdhlp 100 hwqunp
pGuilsh hwzyny,

- pGuwysnmpjwb 10 mnynu wikGwhwpnumbtiph mwnpt-
Juwl tjwininGtph hwpwptpwlygnipnilip dGuguo 90
unnuh nwptjwb Guwinunbbph htin,

- bpypmd mwptywl unghwjwwl ninpunh6 hwnyugynn
pyngtimwjhG dhongGph htn 10 wnynu wikGwhw-
nniun widwlg tyuwinunGtph hwpwpbpuwygnipniGp,

- myjuw] mwpnd hwjnwpwpugpjuwo pinhwinip Ghw-
dnunGtph htim optGunhp, gnpownhp G puuwywua ho-
fuwlnipjwl ninpumbGbph wwpunGwmwnp widwlg w)-
fuwnwywpdh hwpwpbpwygnipjniln,

- tpypnud UhohG wpuwwmwywnpéh htimn punupuwywi h-
ntpGtph hwjnmwpwpugpuwo nmwptwl GiuwinunGeph
hwnpwptpwygnipnilp,

- pwpdp ntjuyjwnp ywounGGbp qpuntglnnltnh n pw-
nupwlwl tjhnwjh niGtguwoph nhGwdhyw6 Gpwlg
ynnihg yhnwlwb yqwpumnlltn qpuntiglitint mwphGt-
nha:

dtpohl gnigwbhpGtpp pinipugpmy GG hpfuwlnipjul olh-
qunfuwgiwl dwlwnpnuyp, hGs6 hp hbipphl wpmwgnnud k£ po-
fuwlnpjnGGtph pwdwliwl nt hwjwuwpwlyyndwb uyqpnilph
hpwgiwl hpwiwl ypdwln: Utp nuunidGuuhpnipjmGatpp yyu-
Jmu GG, np, oppGuwy, tipp ontGunhp, gnpownhp it puuwywa hy-
fuwlnpjul pwupdpwgnyyl wuwpmnwmwnp widwlg mupbliwld
twimunGhph dt9 wyuwwmwywnpéh pwdhbp pupén £ 80-90 win-
Ynuhg, wyw pwnuwpwluwl, mintuwjul nt Jupswlwb Ghpnt-
dh ubpnwdiwl yunwbqp hwulnd t GJuquagniyGh b wnyuw GG
hpwlwl GpwpuhpGtp hyfuwlmpjnilGltph pwdwiiwb nt hwjw-
uwpuwniwl hwdwnp: Guptinp £ wjl, np Giwl yuwyjdwGGbpnd
h2luwGnipjwl ypnnh hpwlywl dnnhjughwl hp qnpownniph
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wpnniwytim hpwjuwlugnib t: Uwlw)G, tpp hyfluwlnipjul
ynnnh gnpownniph hpwjwlwgiwl nhiwg unwugwd Jupdwwn-
nnipjniln thnpp b Gpuw nmwpbliuwl Gudnmh 50 mnynuhg, wyG-
hwjwn L, np qnpownniypp Sfuwdwolnyp £ npunlnid wjGuhuh
qnponiGtnipjnil hpwlwlGwgbtint hwdiwn, h6;6 wywhnynid L
(pw hpyGwwb thuininp: UpnwléhG tpypatpnd wew E w)G-
whuh ywwytin, tpp puunwlwl hyfluwlnipjwl ninpunid wjn gnt-
gulhpp 55-60 minynu k, gqnpownhpmd” 35-40, hul opkGunhp
dwnpilnui’ plnhniy 2-3 mnynu: ‘Ldwl ywwytpp, npytu (wy-
dniu, dbnmwumwqujhb Gptimypltiph n vwhdwGwnpulwb hhd-
(Gwpwp wnpdtplbph nt uyqpnilpGph Junwlquynp utinupjnt-
nnudGtph yyuwynipyniGa t:

Q-unuGhp sk Gutiy, np htimfunphppujhG wwpwoph pwwn Gn-
pwiyuwhn pypGipmd quiGqguowpwn utithwuwlw)GnphdwG
qnpoplpwgitnl nntlygytighl Ynomwghwh puqiwphy npubin-
nnuiGbtpny, hlsyp hbnwquymd nlGhguy (bt wj] yhpwpunw-
nnynn pugwuwlwl htmbiwbpGtin: {<tntiwpwn, wyn Gpyplt-
nnud vwhiwwnpuluwb dtiwfubnnuiGeph hpwlywl yunybpp
pwgwhwjmbim hwdiwnp wihpwdtywn L hwpgupyb punqupwlywb
ntywywunbltnh, optGunhp, gnpownhn mt nquuwlwl hpfuwlni-
pjwl ninpunGtph yuwpmnGwumwp widwlg (Gpubg pGnwlhph
winuuiltph htin dtwntn) YyipohG 20 mwphGtph Giudinunltph
hwpwptpwgnipmnilp yhnwlwb pjnigth GwinunbGtph dhohb
nw- phjwl wéh hwitdwwm: 9Gw Gwbt npybtu jnipophGwy gni-
gw(h Yhwlnhuwlw vnybpwjhl vbjunph dwijwpguyp qGw-
hwwnbm hwdwnp: Utp qGwhwnwlwGGtpny, GnijGhul wjG
tpypGhpnud, nputn unytpuwjhli nintunmpjul dwjupguyp
qiwhwwnynud t. 40-50 minynu, G)gwo hwpwpbpuygnipjmbp 2.5-3
wlqwdhg wytihl t: bpuwjwlind npuw Jyuwnd L unybpwjhl
wnlnbtunipjul wybh pwpdp dwjwpnuyh nt hwiwunpgh Yn-
nnidyugyuonipjwl dwuhG:

{wiwihp ghnwyul htnmwgnunnipjwl tit vwhdwGwunpujw-
(nmpjwl hpwlywb yhdwyh puqiwgnponb qGwhwmdwl hwdiwp
Juwntunp E ytpnG)juy popnp pGnipwgphsGiph hwdwnpnuoip, hGs-
whu Gwht ngpubg hhdwl Yypw wdthnth /hGmbqpuy/ gnigwlhoh
npnpnidp: LUwl gnigwlhph pwlwywlwl npn)wyhnipyniGp
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hGwpwynpnipjniG juuw pwgwhwjnt] vwhdwlwnpuywinpjwb
dtiwfutinnuiGph Gtn wmtntpp G hpwywliwg it npwig hwnpuw-
hwnpiw( opwgpulyuwnmwywjhG punupwlwlnipniG:

blGwunbkqpuy gmgulihop hw)uwpyymu k hGnphwwmnpleph pbip-
Jwo hwiwluwpgh hhdw6 ypw®™ hw)yh wnlbnyg Gubt wnwGahG
gnigwlhpGtinh dhotit wnljw Ynnbtjjwghnb yuwtnp, tr nilGh hb-
wmbitjw ywwmybpp.

(2) m

m (X-- \
U. = My Ty ) 1=y . ),
R ey [y( ")
#1,

nputin’ Ui - vwhdwGunpuyuGnipjul hGunbgpuyg
dwlwupnuyl k,
Xij - J-pn hGnhyuwwnnph pGmpwuqnph;G k
(5 -y (udpnud),
X§ " -hwwnGuyhG hGnhywwnph pGnipugphyG t,
Y i - puqiwlh Ynnbjughwyh gnpowlhga t:
Unwownpyynn dtipnghijwl hGwpuwynpnipjnil L mwihu Gt
qnpopGpwgh yunwywpdw( fulinhp nuoty, npnpby jnipupwlyni
hGnphjwwunph Gepuwqntignipjniip vwhdwwnpuyuingpjul pln-
hwGnp dwlwpnuyh Yypw:

% Wn dwuhl mbt'u®  Apyrionsan I'.I'. RoHcTurynmonaausm: ypoku, BBI3OBBI,
rapantun. — Rues: "Jloroc", 2011. - C. 99-100.
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7. hPULNRMGLP ¢EAUUUBNRME3TY
GAUCoUd NPty UIKUT v UUU Y
ucsutpsurunrun

Uwhdwlwnpuywb hpwynilpp G showqqujhl vwhdwlwn-
nwlwl ypwlimhjwl hwnnly uptinpnipynil GG mwihu dwp-
nnt hpwyniGpGhph wliihowlwl gqnponnnipjwl tpw)fuwynnp-
dwlp: Uhwjl wju Swlwwywnphny £ hGwpwynp Gpwpfuwynpbg
hpwyniGph qbpuyuwnipynilp, Yepohthg plutiglty widh unghw-
wiwl Juppwaghon, whwnnipjwl punupwluwl hGumhwmninib-
nh punupwyuwl yuppwghon tr ppluwlnipjniGGiph hwlpwjhG
Juippwaghon: Uwnpnp, Gpw wpdwlwwwwumynipniGp, hhdGuyw G
hpwynilpGtipp b wquunmp nGGapp whnmpjwl Ynnihg dwlwg-
Jtiny npuytiu pwpdpwany)l wpdbtp” whwp bk wyuyiwlwyynpki
hpuyniGph qbpwjuwynmpjub ulqpnilph wlky hpumgnuip b
Epwfumynpkb hpuwyniGpny hjuwlnipjmG vwhdwGuthwlnodp:

Uwnpnnt hpwyniGplGiph wlGdhowlwb gnponnmipjwul hhu-
(wpulnhpp wwhwlonud L, dwulwynpuytiv, ghnwljwl hunwy
nhppnpnynid htnbiyyuw hwpgbpnid.

Gwfu hGym 06 GG Yuyulnyd «wGihowlwl gnponnnipjniG»
hwuljugmipjwl vwhiwlGwnpuwhpwywlwl plnyypl nt pnjulnu-
ynipynilip,

Epypnpy npn®Gp 66 Jwpnm hpuymGpGhiph wGihowlwG
qnponnmpjwl tpwpfuhpltpp,

Eppnpy hGywhup® nhpuuunwpmpniG nGaG vwhdwGuwn-
puwjwl nuuuwpuwiitppn dwpngnt hppuwymGpGtiph widhowywG
qnponnnipjntGl wywhnybtnt hwpgnud:

Onpétilp wnwohl htipphG hwiwpnn wlinpunupd Juwnmw-
ntp thowqqujhlG vwhiwlGunpujul ypwlymhywjhl: Swppbp
tpynGtph vwhdwGwnpnipyniGGapnid, npybu hhdGwpwnp vwh-
dwlwnpuywl gpniyp, twulwynpuybu, wipugpynmu k.
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- «Utpyujwuwgynn hhiGwlwb hpuyn GpGhpp wyuwpuwnhp
LG optiGunhn, gnpownhp U nuunwywl pofuwlnpniGGs-
nh hwdwp npuybtiu wivhowwlnptl qnponn hpwyniGp »
/QEpdwbpwgh YwpGwyhl Lwlpuybnnpjub {hdGw-
Ju opkilip, hnnwo 1-hG, Gppnpng dwu/,

- «LhiGwyuwl hpwynGpGhph, wquunipjniGGtph b Gpw)-
fuhpGtinh ytpwpbtipnjw vwhiwGunpuywb uyqpenilplbpn
wldhowywlnptl gnponng b wwpwmwnhp G0 pnpnp wb-
nwlwl b JwulGuynp JwpdhGatph hwdwp» /UGgnpugh
Uwhdwlwnpmpjub 28-pn hnnwoh wnwohl dwu/,

- «Uwhdiwlwnpnnipjudp dwlwswo popnp hpuwyniGpGhpp
wldhowywlnptl gnponn GG U oquuynmd GG npuwlg
yuwynywlnipjul hwjwuwn tpwpfuhpltphg» /Bngh-
Jhuwyh UwhdwGwnpnipjwb 109-pn hnnuwoh wonwohG
dwiu/,

- «bpfuwlnmpynl hpwywlwglbhu dnnnynipgp b Mbnne-
pynilp vwhiwlwhwywo Gl htmbjw) hpwynGpGtpny
U wquumpjnGGtpny’ npuytiv wGdh9wywlnptl gnponn
hpwynilp» /A puwumwbh Uwhiwlwnpmpjub 7-pn hnng-
Jwo/,

- «LhiGwuywl hpwynGpGhph, wquumnipniGGtph b Gpw)-
fuhpGtnh ytpwpbpju UwhdwGunpmpyjwl npongpGhpp
wldhowywlnptl gqnponn U wwpumwnhp GG pnnp
whnwywl b ywulGwynp wlidwlg b dwpdhGGtph hw-
dwp» /Mapnniquihwyh Uwhdwluwgpnipjwb 18-pn hng-
Jwoh wnwohl dwu/,

- «Uwnpnm b pwnwpwgnt hpwyniGpGtpp b wquumpjnil-
Gtpp wGdihowwlnptG qnponn GG» /Mknuuwumubh G-
Gnipjwl UwhdwGunpnipjw 18-pn hnnpjwo/,

- «Mbnmpjnilp vwhdwlwthwljws L dwpgm b punu-
puwgnt hhdGwlwl hpwyniGpltpng b wquunipjniGGt-
nny’ npwbiu wGihowlwlnpkl gnponn hpwynilp» /&<
Uwhdwlwnpmpjumb 3-pn hnpjwo/ tiv wyG:

<hzjuy it vwhdiw Gwnpuyuwl hwdwGdw6 wy ngpoiyypltipp G-
pwnpmu LG.
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Gwju’ thwuGwliwl dnnbgiwl puguwluynipmb hGswybu
wlvhowwlnptb gnponn hpwyniGpGtph plGnyyph, wyGytu k) pn-
Jwlnwynipjwb Yyapwpbpjw: Gpt tpyplGtph dh dwunmd widh-
owlwl gqnponn LG hwdwpynmd dwpngnt te punupuwgnt hpd-
GuwlwG ppuymbpllpp /Qtpdwihw, UlGgnpw, Mopumniquijhw,
Lwjwunwl/, wmyw yjniu Ywund wynpuhupl G6 hwdwnpynid pn-
nn hpwyniGpGhpp /ophGuy, Anjhyhw, niuwumwGh Fw)lne-
pjniG b wyiG/:

GpYypnpy Gpt vh nhypnid hwnjuytu 2Eywmwnpymd £ hpw-
UniGpGhph wldhowwl gqnponnmipjul hwlquiwlpp tr ngpu
wyjwhnydwb hhdGwiubnhpp /ophGuy, 2njhyhw, niuwunwGh
Dy Gnipyni(/, wyw Wynw niypnd hhdGuyuwG pEmwunpnuip yb-
nwptinnud £ wyn hpwyniGpGtpny hpfuwlnipjw b vwhdwGwithwy-
Jwonipjwl hhdGuhuGnphG /op., GbpdwGhwjh dbwpGnipynd,
Uagnpu, dpwunwb, {ujwuunwl b w6/

Gnynt niypnud £ gnpo mGhlp opqulwytiu thnfujuuwwyg-
Jwo wjlwhuh hppujwlwl hpnnnipjw b htnm, npuntin vwhdwGwn-
nnptG thnpd L wupynd hunwybg Gt Guunwy G n gpu hpugdw G
hhiGwywl tpuwpfuhpn: Lywwnwyp Ywpnnt hpuwynilGpGbph wa-
vhowlwl qnponnmpjul wwywhnynidG t: Spw hhdGulwb bpug-
JuhpG hfuwlnypymGiiph hwdwp wyn hpuynulplbph wupuow-
nhp, vwhiwlwhwlihs poyph wipumgpnui6 E: Uw dudiwGwyu-
hg vwhiwGwnpughnnpjwl Juptinp dtnpptipnudGtphg £: dn-
nnypnuyjupuwiul, hpwjwljwl wtunnipjwl vwhiwGwnpuljwb
hwdwlwpgtiph hhdGuwywb pGnipwgnphslbphg dGYG £ wyl t, np
(in1jGhuYy dnnnynipngp, ny hpfuwlnipjwb Ypnnl nt wnpynipl t, sh
Juwnnn plgniGt) wyGuhuh UwhdwGwnpnipjniG, npnud hpuyniG-
ph qbpwlywnipymbp tpwpuwynpduo st Wy Yhpw, dwppm
hpuyniGplbph wGdhgwlwmbG gnponympyniip vwhdwGuthwlhy
qnponl k Gwbr doynypph hwdwp hpbG gunlwbng hofuwlne-
pJnLGG hpumgGhhu:

Uju hwlquiwlpp dhpnpqupwlwlwl Gywliwynpjnt niGh
hpwyniGph gtpuwlwynipjuwl tpuwpfuwynpiwl mtuwGyjniGhg:

Uwhiwlwunpuwl Gnpdtpp ny dhwjl wytwmp L hngwykl
dwnpnnt vwhiwGunpulwb hpwynilpp, wjt wnubjmgnyy o
hunwul] vwhdw Gkl npubg hpugdwb Gpupfuhphpp, yYhnmpjmG
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yupunuynpmipyniilbpp, wnwGdh6 hpuynilplbiph vwhiwlw-
thuljdwl pnyjjuwnphjh 2powGulitpp: Uwnpnm hpwyniGpGhpp
whtwp b nhunwnplyybl npubu hpugnpdtih hpudnilGpllp, huy
nnulg vwhiwGwthwyndGtpp wtwnp t pfubkl thowqqujhl hpw-
Unilph Gnpdtinhg, (hGGG hwdiwswih, swnuyuntl hpuwyniGph pn-
JuwlnulnmpniGG nt hpdwuwnmp, hunwly vwhdwlytl optlpny,
qniquljgytilG hwGpwyhl pofuwlnipjuwl hwiwnpdtp wupmwyw-
(inipjmGGEpnY:

UGYwfu vwhiwfunpuiwl dtrwtpynuiGiph wonwGalGu-
hwwnynipniGGtnhg, Swpnnt hpwyniGpGtph wGdhowwl gnpon-
nnipjniGl wnlGyuql Gapunpn k.

1. dwpngp Jupnn E guunwpulnd Juwjwynsting hp hpw-
YniGpGtiph wldhowwl gnponnmpjniln’ wylywit) npwlg hw-
dwnpdtp wwpumuwwlnipjmd,

2. uwhiwlwnpuiwl dwjupquynd ywhwnp k gnpownnipw-
JhG n yunniguwpqujhG tpwpfuhpGtp unbtndytl twpnne wi-
dhowuwlnptl gnponn hpwynilGplGtph pquuuwjul yw)nuww-
(intpjwl hwiwn: Uju Gyuwunwyh hpugdwl wnwyb] wpyniGw-
yJtinn atitiphg L GEpJuyniiu hwdwpynd wdpnnouyul vwhdw-
Gwnpuywl quiquunp hGumhnninh wpdwmwynpnidp®:

hGswhuh®G t yhswyp ShowqquyhG hpuwywupquiynpniiGh-
nh mtuwGyyniGhg:

Uwnpnnt hpwyniGpGtphG wnlsynn wowGahG dhowqquijhG
hpwywluwl thwumwpnptinn Wwjdwliwuwinptl junpbth £ pw-
dw by Gpynt fudph.

w/ npnlp yuwhwlomy Gl wlnuwy whwnnipjnlltphg dtinG-
wwh dGw] wyn hpuyniGpGtphG showimbing (Ghiquwnpy wwp-
nwlulmpn(),

p/ npnlp wuwhwGond GG winud whnmpjmGGtnhg wijmhy
gnponnnip niGGtp dtnGwnpyt] wyn hpwynlplGtpnG hpwlywliwg-
(tnt mnnnipjuwdp (Wnghnhy wuwpuwywlnipniG):

% St'u Study on Individual Access to Constitutional Justice. Adopted by the Venice
Commission at its 85th Plenary Session (Venice, 17-18 December 2010). On the
basis of comments by Mr Gagik Harutyunyan (Member, Armenia), Ms Angelika
Nussberger (Substitute Member, Germany), Mr Peter Paczolay (Member, Hun-
gary). Published by the Center of the Constitutional Law RA, 2012, p. 268.
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UGhpwdtpwu t Gpb1, vwlw)G, np, npuytiu ubnG, wjn thwu-
nwpnptnmd wpnmwgnwo hpwynilpGtphG htlGg wyn thwu-
wnwpnptnh dhongny wivhowwlnptl qnponn hpwynilph nid
nnyuwo sk: Uhowqquyhl hpwynilGph mbunpjniinmd plnniGjuwo
E w6 dnntignuip, np dhowqqujhG hpwywliwl thwumwpnptpnid
wuipwgpyud hpuwynGpGtph wGihowwl gnponnnipjwl hhiGw-
hwpgp npn2ynud £ G1GGnY npwlg yopwpbpjw; hwdwwywwmwu-
fuwl wbwmnipynGiiph vnwGdGwo wwpumwynpoipjniGGhph
4lhg:

Ujuytiu, 1966 pyuljubhb pgniijwo Lunupughuljub b
punupwulub hpwynpGbpp dwuhb dhowqquyhb nwyGwgph
dtio Ghpyuwjwgywo bl Ywpgulg nuuwlwl hhdGwlwl hpw-
YniGpGtpp, vwlw)l nupGuqph 53 hnpjwoltphg nput dtyp sh
Junquynpmu npulg withowlwl gnponnnipjwl hhiGwhwngp:
UYtihG, gupGugpnid dwpnnt hpwyniGpGtinh ybpwpbpjw) wa-
nwi whnnmpnGatph ywpunwynpnipjniGGtnn G261hu oqunw-
gnpoynmu GG «upmpumuwynpymd £ hwpqbp», «ujmpummynpymd
wyuwhny bp», «oqupumuynpynid k jupwjuniubpy tiqpoyyplbipn:

Stunbuwljub, unghwjulub b Quwlnpuwjhl ppuwynilplbph
dwuhbG dhomqqujhb nupGwmgph vbe Ghpyuwjugjwo GG Ywnpn-
Juwlg unghwpuywl hpwymGpGtpp, b nupGwagnph 31 hnnpuwoGt-
nhg npukt dtyp GnylGuybtu nipnuyhnptl sh wipwgpnd npulg
wlvhowlwlnptl gnpotin: “FwpGugpmd winuy yhnnipniGGb-
nh’ dwpnulg hpwyniGpGph Jhpwpbipyuw) ywpuwynpop oG-
Gtpn Gotjhu oqunugnpoymy Gl «upmpumwynpymd L hp nhguo
nhunipubph wnwybjumqnyyG vwhiwGihpnd dnGuplly dh-
ongliip» b «yyqupmuwynpynd E wyquhnybp> iqpoyyplhpp:

Lwiwfiwb yupquynpnuiGbp 66 Gwhwnbujwo Gul 9 k-
pulwyjuo Gypnuyuljub unghwjulwb fpwpwpwynd, lonpunwu-
gnuiliiph b wy; pudwl, wGdwpyluihb Jud wpdwlouyum-
Ympjnilip Gjuunmmglng Jhpwmpbpdniph jud wuwndh phd
InGyLGghwymd b wy] hmGpuwhwjn shomqqujhl hwonmwpyph-
pnud:

Uwpnmt hpuyniGpGtphG Jepwptipnn G2jw) thwunwpnptinh
2wpphg wlinwd yhnnmpjniGGiph hwiwp wuwpmwynpnpyniGGt-
nh vwhiwGiwb mbtuwbyjniGhg nmwpptpynid L 1950 pjwuibh
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Uwpym hpuympGlph b hpiGuwpup wquunnpyniGihph gu)w-
yulinipjub dwuhb YnGkGghwbG: UnwohG hwjwugphg G2jwy dh-
owqqujhl thwumwpninpp bu ninqnuihnptl sh Gwpwwnbunid
npnuind wipwgpjuo hpwyniGplhph widhowwlnptlG gnpot-
1nt ytpwpbipjw) nponyp, vwyuw)i UnGytighwjh wnweohb hnnuw-
on uwhdwlnud t. «Pwpdp wuydwludnpyng Ynndbpl hpkGg
hpujugnpmpjumbG Ghippn qulyny jnipwpwbgyniph hwdwp
wuwwhnynid k6 wjl hpu]mGpGhipG n wquumpymGibkpp,
npnlip vwhdwljwad LG unyyG YnGYklghwyh I pudbnud»: {wuwn-
Julwlwi E, np winud ybtunnipjniGGtph wwpumwynpoipjniG-
Gtpp vwhywbihu oquuugnpoynmd Gl ny pt «yuwpunwynpynid £
wwwhnytip» Jud «yqupunuwynpynid £ hwpqby» GqponyypGtpp, wjg
«wupuhnymd E6» Ggpnypn: Uwpngme hpuwyniGpGiphG wnGsyng
dhowqquijhG thwumwpnpbiph hpugdw b Yepwptipjw thowagqu-
JhG hpwyniGph mbunipjwl vt plgniGywo k wjl dnnbkgnidp, np
tinp whnnipjwl yupumwynpnipyniGp vwhdiwlbjhu oqunugnpo-
ynud k «yqupumwynpynid £ wywhnybp» jud «yyupunwynpynid
hwnqb» bqpnypn, G2ywob hptilhg GGpwnpnud L Gipytunwyw i
ontifunpwljwl dwjupnuynmyi hwdwwywmwufuw G hpuwyniGpGt-
nh wipwgnpniy, nphg htinn npuilp thwpdbtpnpbG vjund GG qnp-
o[, hul «wwwhnynmy tl», «tpwyfuwynpmy GG» bqpnypGhpp
Lipwnpmu kG hwiwywumwufuwb Gnpdbtph wGdhowywb gnpon-
nnipjnil: Ujuhlpl® yyuwjiwlwaqhpp yuybpwglGbniG ybu ngpu
Gnputpl widhowlywlnpkl gnpomd GG wnwlg npuip Ghpub-
nwlwb optiunpnipjwl Wt9 wipwqnpbint:

U2Jwoh hwiwwmbtpunnid wlhpwdbyw t GG, np Uwpnnt
hpwyniGpGtph Gypnywyu b nuunuwpu il hp ydhnGtpnd niqnu-
yh wlnpunupd sh Juumwnt] Swpnne hppwyniGplGtinh widhow-
Julnptl qnpotinil, vwlw)l winpunupdt] & Uwpgne ppw-
YniGpGhph b hhiGuwpup wquumpyniGibph yuwuyuwinipymi
dwuhb §nGykighwynd wipwgpywd hpuyniGpGtph wlidhowyw-
GnptG gqnpotynt hwpghG: OphGwy, Prjwmbnhwb plinnbd Uhwg-
Ju Prwqunpnipjwbi (Ireland v. the United Kingdom) 1978p.
hniGjwph 18-h Jénh dk9 nuwmwpulp humwl vwhdiwbby t, np
«upupuuynpynd G wapuhm]Gp> gqpoyypp hnfowph6bng «wegu-
hnymd LG» gpnypny’ Unbyblghwl Qyuwlinglbpp Gounwl G
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niikgl] humwmlkgliby, np YUnlyklghwjh I pudinud vwhiwbjwumo
hpuyniGpGbp n wquumpynGGbpi mGdhgwlminpkl wuw-
hnyqbtnt (qnpobtny) GG yuydwlunpyny Yngdkph hpojwuni-
pjuli Gippn quynn jnipwpwmbsymiph hwdwp (ypku’ Prjuwblnhub
plinnbkd Uhwgyuwy Bwquujnpnipjubi, qubiquup phy 5310/71,
1978p. hnilijwph 18-ph Jahn, wuwpp. 239): “Funmwpwlh npnpnt-
Uhg Junpnn tGp tqpujuglti, np UnGytlGghwjh I pudnid vwh-
dwljmd hpwynilplpp b wquumpyniGhpp Gypnupugh
junphpph wnud yhnmpynGaEpnd whdhowlwmbnpkG qnpdny
hpuwynilpGbp LG:

Nuunpnipjul GG wpdwlh Gwb Gypnyuwlwb dhnipjw
wwjdwlwqgnptinn b hwiwywwunwufuwl hwumwpnptippn: Uju-
wtiu, Lyjnmpubdpningh Upnuwpwnwwmnipjul nuuwpwlp ginku
1963 pywlwlh6 dwb QL b Lniuh qnpony Yjuywugpud npng-
dunip vwhdwbhy b, np «Gpnuyuljui wGnmbuwljmG hoiwyGpp
hhdGuypbin dwuhb» yuydmGuqph 12-py hnpwdb odmywo k
widhowlwlinpkl qnpotint nidny: Lywo npnynidp htimwqu-
Jnud pwquihgu Yytpwhwunwwmyty £ Upnupunwmnipjul nu-
nwnwlh Ynnihg, ntunh wjl hhdp £ hwiwpymd Gypnuyuwjub
dhnipjul hwinywunwufuwl ywjdwlwqptnl withwlywin-
ntlG gnponn nhunwpybnt hwdwnp: <tubwpwp, npulg pyhl
nuuynid Gul {pdGupup ppuynGpblbph Gypnywljw Shopyjub
Jowpnhw6: Ntwnp b Gt Gul, np 2007 pyuwGh6 plnniG-
Jwo Gypnwyuwlwb shnipjwl gnponiGtnipjul JwuhlG wywjiw-
Gwqnh 288-pn hnnjuwop hunmwly uwhdwlnmu t, np GYpnwywlywb
Uhnipjwl JublnGuupgnuiGipp quwpumwnhp b6 b mGshgwmlju-
Gnpkl qnponmd GG pnpnp winuwd yhnmpymGikpnd: UjuhGpG
Gypnuyuwyuwl shnpjwl ywjpiwlwgptipnid, hGswybu Gul plgniG-
Jwo JulnGuwyuwpgniGipnd wipwqpjuo hpwynmiGpGbpl wi-
dhowwlnptl gnponn hpwyniGpGtip G6 winud yhnnpniGGtph
hwdwnp:

Clnhwlnn htnbmpyniG6 wyG k, np pb’ Ghpyinwul hpuw-
YnilGpnud te pt" Uhowqquhl hpwyniGpnmd dwpnnt hpwyniGpGb-
nh wGdhowluwl gnponnnipjwl tpw) fuwynpnuil L ghunwpyynid
npwtiu hpwynilph qipwlwjnipjul tpw) fuwynpiwl juptnpu-
qnu)i yuwyiwG: fulinhpG wyl k, pb hGswbu nuw wywhnyby:
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Uju hhiGwjulnhpp hwwnntly Jupbimpytg <{wjwunwlnd
uvwhdwGunpuul pwptthnfundGtph hwjkguwupgp dpwykhu:
Pwll wyl £, np pninp w6 GpyplGtpnd, npunbn vwhdwGunpu-
Juwl ywjupquynd hunwy dtiny dhijwlghg st6 vwhiwlw-
quunyuwd nuuwlwl hhiGwlywl hpwynlpGtpp b unghwuyw,
wnimbuwyuwl, punupwub, B)wlnipwjhl ninpunh hpwyniGpGb-
nn, hwpguywbh mwy L gpynd hhdGwwl hpwymGpltph wa-
dhowlwl gnponnnipjul ywhwloh hpwgnuip: Opwbu Julnd,
unghwuwywl b wquwunipjul hhiGwlywb hpwyniGpGbpp Yu-
nnigwopwjhl wnnuing thijwlghg wpiwwnwybu mwppbpynid
Lil: Gpt wquunipjnilGp bpwfuwynpng quuwuwl hhyGwywd
hpwyniGpGtipp whunmp niGhg wowohl htipphG wwhwlonid Gl
atinGuuwh dGw) wyn hpwyniGplGhphl showimnipynilGhg, wuyw
unghwjwlwl hhyGuwywb hpwyniGpGhph d66 dwup, pnhwlw-
nwlyp, ywhw9ni £ hwlnpwjhl hpfuwlnipjul ynghnhy gnpon-
nnipjniGGtn wyn hpuwyniGpGipt hpwljwlwgltin Gywwnwyny:

Uwhdwlwnpulwb hpiGuwpwp muondiGipp yuwhwGomy ta
nwnpwl9wwmnb] unghwjwywl hhiGwyuwl hpwynmbGplbpp b wh-
nnipjwl Gyuunuwlitpp GiGGny hppwywlwb npnuwihmpjwi b
hunwlnpjwl ywhwGoltinhg: Unghwjwlwb ninpunhb ytpwpt-
nnn popnp wjG goonypGhpp, npnlp ywpumwynptglGnud GG Shw)G
optiiunphG U qnpownhphG, whwmp b dbwytipyytl npubu whwunne-
pJjwl pwnuwpuwlwlnipjul Guywumwlltp, pwih np gpuip wa-
hwwh widhowlwl hpwyuwlwb wwhwbebtp s66, wj yunpnt-
Gwynwd GG dhwjl Guwumwlyltp, npnlp wyhwunipynilpn yhwp k
hpwanpoh «hGupwynpnipjwb ppowlwlyGtpnid»: b mwppbpne-
pynil hhiGwlywb hpwynilpGtiph, wannipjuwl GuuwwumwlGtpp dh-
wjl opjtijnhy-hpwywyuwl npnypltp G6 b 660 wnwowglnid
unipjtijuhy hpwyniGpGtp:

UhllnyG dwiwlwly wlihpwdtyw k Giuwunh nGtGwy, np ub
unghwjwwb ninpunp6 ytpwptipnn puqiwphy hhdGwywl hpw-
YniGpGtip, npnlp widhowwlnptl gqnponn hpwynmbplbp GG
(ophGw wfuwwmwbph pinpmpjul wquunnipjwl hpuwynilpn
Jud qnpownnijh hpwynilpn), b npnlp hGuwpwynp E wyuwpnuw-
(b Gwl vwhiwlwnpuyuwl wppupunuunnipjwl Gwiwwwp-
hny:
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«Fwuwluwb» b unghwpuwul hpiGwliwl hpwynilGpltnh
wnwlg nwppbpwliwli wipwgpiwl yunwiqbtipp, dh Ynnihg,
Juwjwlnmy GG Gpulnw, np «guuwui» hhdGwliwl hpwynilp-
(tph fuunmhy wuwpumwnhpnpjnlin jupnn £ wlihpwlwbiwih vyu-
ubihpGtp wnwowglby Gwl unghwwywb hhuGwywb hpwynilp-
Gtph nbwpnid, Yyniu Ynnihg' pnphwljwewlyp, wybkih guwonp wu-
mhdwlh ywpumwnhpnipjnilp, npl niGG6 unghwjwwl hhdGw-
JuwG hpwyniGpGhpnp, Junpnn £ dbnit; wjl fjuhun yuwhwGeGhipn,
npnlp wnwownpynud bl «quuwul» hhdGulwb hpwyn GpGt-
nha:

Syjwy fulnnh yuplnpwagniyG nuonwiGhphg vtyp, vh Ynndhg,
«quuwluwl» hhiGwlywb hpwyniGpltph, hul Yjnwu Ynnihg un-
ghwjwywl ninpunnid optlunpuyul Gpwpfuhplbph b whwnnt-
pjwl GuuunwyGtph vwhiwGwquunnd b: Liwl vwhdwlwqu-
nnip hGwpwynpnipyniG L vmuhu wowGéGuwg Gt pnnp w6 hhd-
(wyul hpwyniGpGtpp, npnbGg Ypw wldh9wlwbnptl htGtny’
wldp Yyupnnutuw yquwunuywib] hp vwhiwlwngpuiwl hpw-
YniGpGtpp’ Ghpwnjw] wihwwnwlwl vwhdwlwnpuyuwi qui-
quunh dhongny:

dtpnGpjw humwybgnuiGhpp uptip GG Gut Swpgnt hpw-
UYnilpGtinh vwhiwlwhwyniGtph hhiGwhwpgh mtuwGyyniGhg:
‘Llwwmh niGGwiny wjb (ighwmpy pwhbph pwqiduqubnipnip,
npnlp Junpnn GG wihpwdtpwm 1hGh hhiGwlywb hpwyniGpGhph
vwhiwwthwynuiGtiph hwdiwp, wyn wwhwlolhph gubyp sh
Juwnnn uywnhy 1hGh, vwuwyG Uwhdw Gunpoipnilp, wnGuwqG,
wtwnp E wdpwgph wjl wuwhwGoGtpp, npnlp hwiplnhwlnip dw-
Gwynui LG qunt] dwiwlwlywlhg vwhdwlwnpuul hpwyniG-
pniy, hGywtiu Gwl Gypnuyuwlywb dhnipjwb hhdGwlwl hpuwynilp-
Gtph juwpuhwjh 52-pg hngwoh 1-hG dwunwd: funupp, dwuGw-
Ynpuwytiv, hwiwywihnipjwl, npnywhnipjwl b hpwyniGph Ene-
pjul wlfuwhimbtihnpjul uyqpoilpltiph hunmwly wipwgpiwi
dwuh( t: Uhwdwdwlwly, UwhdwGunpnipjnilp hwnnly guw-
hw(oGtn wtwmp L uwhdiwbh hhdGwlwl hpwynmlpltpp yupgqu-
Unpnn opkiGpGtph Guwundwdp, npnlGg Guuwwuwwyp hhuGwywl
hpwyniGpGtph wpyniGuybtn gnponnnipjwl ppugujunpquhl
GwhiwnnyuGtph unbnonuiG t:
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bpwynmGph qipwlwjnipjnilp, hwlnhuwGwny hpwywlywb
whtnnipjwl tnipjnilp, GGpwnpmad t, np.

dwpnnt hpwyniGpGbpp vwhdwGwnpnptl wipwugpjuo,
ontiiunpnptG tpwpuwynpywod, hwiwpdtp Junnigw-
JunpqujhG nionudGtpny wywhnyywo nt yupwmuwi-
Jwo whwp L 1hGhG,

whiwp £ hwpgyh nt tpwpfuwynpdh hpwduwywb optliph
wnol pninph hwywuwpnipjul uyqpnilpp,

onbklpGtnp b wyp hpwywlwl wlywmbpp yhwp L hwdw-
wwunwufuwibl hpwywlywuwl npnwlhnipjwl uyqpnil-
phG, (hGEG yuwGluwwmbubih, hunwy, qtind” pwgtphg nt
tpyhdwumnipyniGGhphg,

h2uwlnipjwl hpwlwlGwgnuin whwp L fjuwpujuguwd 1h-
Gh gnpownnyypltph b thwgnpnipyniGGtph Ghpgu) Gu-
ynuip Gpupfuwynpbne Yypu,

hwGpwjhG pouwlnipjwl ppwjwlugiwl hhdpnid
wtinp t pGlywo 1hGh ophGwlwlnpjul uyqpniGpp,
wbtwmp b Gpwyuwynpyh juiwjwuwlnpjul wpqbiph
ulqpnilpp b hunmwtgywo 1hGt6 hwlpwihG hpfuwlni-
pjwl dwpuhGGtph hwjbgnnnipjwl vwhdwGGtpp,
whwnnipjniln ywtwmp L wynghwnhy ywpumwlwlnipjnil
Unh hpwyniGpGtph Gpufuwynpiwl, wywhnydwl nt
yuwymywlnpjul hwpgnd b vnwléGh hwdiwpdbp
hwGpwjhG-hpwyuwywl yuwunwupwiwunynipni(,
hhuGwlwl hpwymGpGtphl guiyjuguo thowinnipjm G
U hyjuwlnipjul gulGuguo qnponnnipjnil wyhwp E
phutiG hwiwswihnmpjwb uyqpnilphg,

hpwdwlwl Judtpp whwmp b nilGhlwl pwgunwuytiu
hpwywwl Swlwwywnphny wpyniGuytinm nodwb wih-
nwdbywn Junnigwwuwnpgbp,

wnnwpunuwunipjniln ytump L 1hGh wilwfu nt wGynnd-
Gulyuwy:

bpwyniGph qbpwluynipjwb uyqpnilph bpupfuwynpndp tG-
punpnnud £ thnfuyuwjdwGuwynpjwo n thnfujpuglnng wju pnnp
hpwywwuwjiwbitph shwdwiwlwju wnjuynpnil, gpubig hw-
dwp wGhpudbym vwhiwGuwypuljub bpupfuhpbph wupuhnynod:
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Jdhnnljw) dnnbgmuiGbpp pfunud G6 Guwb hpwyniGph qbipw-
Yuynipjul Jtpwptpju Gypnwwjh funphpnh lonphpnwpuGu-
JwlG ythwdnnnyph phy 1594(2007) pwlwdlh, Gypnwuwjh
funphpnh ‘LwhiwpwpGbph Yndhnth 2008p. Gnjudptph 21-h
CM(2008)170 hwGdGuwpwpwlwbh, Gypwhunphpnh dhGinhyh
hwGdGwdnnnyh 2011p. wuphth 4-h CDL-AD(2011)003rev. qtynij-
gnud Gipyuywgywo nhppnpnynudGtph U UUY-h' 2012p. ubunbd-
ptiph 24-hG plgniGwo «bpuwyniGph qbpuluwynpjul dwuhG»
pwlwdlh npniyypltphg: <wpyh GG wnlymd Gwb GYpnwuwjh
funphpnh Lwjuwpwplbph Yndhnbtnd Uhwgjw) Bwquynpnip-
Jwl Gwjpwquhnpjwl pewlwyitnmd wighuguo” «bpuyniG-
ph gipwuwympjmGp npwytiu gnpoGuyu b hwjtiguyung» /Lnlnng,
2012p. Ywpunh 2/ b Gypnwuwyh funphpnh Lwpuwpupbtph Yn-
dhuntinud {wyjwunmwih {wlpwybnnpjul Gwuwquhnipjul
powlwyGtinmy wighugywo’ «bpuymbph gbpuwljwynipjul ty-
nnuuwliwl swihnpn2hsGtpp b wqquyhG hfuwlnipynGGtph hw-
Jagnnnipjul vwhiwGGtpp» /Gplowd, 2013p. hnyhuh 3-4/ fJunphpnw-
dnnnyGtpnud pGGupynuiGtph wpyyniGpGhpn:

QnpoGwlwl wonuing hpuniliph qipwluwynipynilG wnljuw
L wylipw(ing, nppmiiny Jumliqwmd sk hpuynilph Jpw juwpufu-
Jwo h2fuwmblnipjmb jkghmhdnipynilip, opkGpGtipb hpujuljmb GG
U plunud kG opjljnhy Gwuwnpyuy Gphg, hul) punwljwG pjuw-
GmipyniG6 whljwfu E n. mGwgwn:

Uwnpnnt hpwyniGpGtiph hwipGnhwGnip hnywywughpnp thwu-
nnud k. «dwpnuyhG pGunwGhph popnp winudGtphG Giphwunndy
wndwlwwwunynipjnilp bt hwjwuwn nt wlomwntijh hpwyniGp-
(tpp wyfuwphh wquunipjwl, wpnupnipjwl nt fuwnunnipjwi
hhdipG LG»: CGnqoymu L Guti, np «pninp dwpnhy oGYmud LG
wqwu nt hwjwuwnp hpklg wpdwlwwwwmynipjudp ni hpw-
UniGpGtpny: UwppuyhG wpdwlwwwwmynipjnilip pwpbépw-
qnijl, hGpGwpwy wpdtp L tw hwiwsywh wwhwloGtp L
wnwownnnid hwlpwjhG hwiwywumwufuw G hntdwGhqih nt pw-
nnjuwlyuwlnipjul gpubtmpdwl hwpgnud: Uwpnpuuppwuwl hpw-
Julwl hwiwunpqp sh GGpunpnud dhwjl hwuwpwynipjul
wnw(dhl winwiltph dnn wlihpwdb)m unipjtlnhy pupnju-
Jwl npwlyGtph wnyuwnipnil: Q-fuwynpp npwlg nputitnpiw i
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hwiwpdtp hwuwpwlywlwl showywjph wnyuwjnmpjnGa k, wjG-
Whuh GwuwnpyuiGtph dtrwynpnuwip, Gpp jnipupwlsnip wiaé,
h2fuwlnipyniln G nn9 hwuwpwynipjnilp YniGEGwG hpwyniGph
gtipwuwynipjwul uyqpnilph Ypw ppwpuujwod wpdtpwlGuyul
(iny)Guplnyyp YnnuiGnpnohsGhn:

UwhiwlGunpmipniGG hpwlw6 Yyulpnd yhwmp L nuniw
hwwnljwuytiu wjl hhiGwpwp wpdbpGtph znipg hwuwpwlwlywb
hwiwdwjlnipjul dwpiGugnid, npnlp YnGyptin unghwjwywl
hpwlywlnipjwl ywjiwlitpnd hwnhuwlnd &6 wiédh unghw-
wjuwl Juppwqoh nputiinpdw ( pwpnjuwyw G hhipG nt pndulnu-
Ynipjnilp, hGywbtu Gwbt hpfuwlnipymGGtph hwGpwjhG Jup-
pwqoh hhiGwyw pnipwgnhyp /GuGnh pnpugpiwdp” npulg
qnynipjwl GupphG pwupnjuywl optGpp/:

UwhiwGunpujuwl qupqugnidGtph wuwwminipjniGG hGpGhG
hwnhuwlnu £ unghndh hGpGwdwlwsiwl yuwwinipniG, qh-
nuljgywmo qnjh, duiwGulh dhp hfwuwnmwmynpjwd qnjuligni-
pjul uyundnipyniG:

{wqupuynp mupju yuwwninipjnil niGh b wphGuwi dn-
nnypnuyjunpnipjwl hwjp UninGhG E yuwunwind w6 phiwynp
funupp, np vwhdw GunpnipniGGtpp whwp £ pwpunpytl hwpyh
wnGbny, pti hGy dnnnypnh tir hGsy dwdwlGwyh hwiwn GG npulp
(wupwwmbujwo: dnnnynipgp’ hp wpdtpwjhG pGywnuiGtpny,
dudwlwlyp’ ngpuw hdwunmwynpiwl Ywjuwpnuyhg tGtny:

bGswhuh6 6 wju wenuing vwhdwGwgpuul hpnnnip oG-
Gtpp utp GpypGbpnud Gepyuyniv: Lhpnionipnip Jywynmad k,
np wwn bpyplGipnd weljw b vwhdwGwnpulwlnipjwl pln-
qoJwo dqliwdwd, vwhiwlwnpulwl n punuwpwywl tphywjh
guon Ywjupnul, vwhiwGunpuywl qupqugniiGtnh qnponG-
pwgh dtrwpubinnuiGtp:

Unghwjwlw6 hpwlwlnipjuwl hhdGwlwb pGnipuqnhsGtpl
L0 nupat.

- Ynomuwghwjh pupdp dwljwpnuyp,

- pGphwlnp hhwupwihnpiniGl nt wlpwjwpupjuwoni-

pynuip,

- pwnupuwluwi tr pGunpuywl hpwyniGph guon dwwpnw-

un,
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- huwlnipnGGtph pwthwighynipjuwl wipwyjwpwnp dw-
Jupruyp,

- hpwynilGpGtph wwywhnydwl nt wuwpwmwwlnpjuwlG hwp-
gnid hwiwjupquonipjwl n tpuwpuwynpywonipjul
puguwljwnipjnlp,

- dwpnyuig Ynnihg nuunuul hwiwupgh Gundwdp
wljunwhnmpniln Gr wyG:

Ujn pninpp hwlqbglind GG puwgwuwlwl hwGpwjhG EGhp-
qhwjh ynunwynuiGph, hGgp, hGswbu G24tg, hwjwpting Yphwnh-
Jquwiwl quiqyuo’ hwlqtglnid L unghwpuljwl wwjpjnibh:

‘Ldwl hpwyhdwyltnhg, unghwjuwl wwjpjniGGtphg nt
nwnpuwplnyp gnilwynp hbnuihnfunipjniGGtnhg funtuwihbim
hwiwnp wlhpwdtywm & hpwyhdwyh opjtywmhy qlwhwwmnid bu
hwiwpdtp JuwGhuwnpgbihs pwjitp vwhdwGuwgpuuwinpjui -
$bhghun hwnpwhwpbint hwdwnp:

bpwynilph qipwuwnpjuG wywhnydw G npnpund hpwjuG
Jhdwyh ytipniompjwl hwdwn Junpnn L ophGwy dwnwjt) Uh9wq-
qujhl wpnupunuumuwuwb opwqph Jpewlwyitpnid hpwyniGph
qtipwwnipjw hGntipuh npnynwip’ ptiyniq 2015p. hwdwn!:

Ptiptlp vhw)l dh pwlh withnth wpnynGpGp;

“buwju' httmwgnunipjnilp Gipwemd k 102 tpyhp:

Gpypnpy’ hpwymbph qipwlywjnipjwl hintpuh withnih
giwhwwndwl hwdwn hwpyh £ wnbyby 535 gnigubhy:

Gppnpy pninp wyn gnigwGh) Gpp nuuwyupgyt GG htnti-
Jwy nip fudpbpnid.

- 2w GnipjniGGph mwpwlowwmiw G swwnpguyp,

- ynnnuyghwyh Swlwpnulyp,

- hhiGwlwb hpwyniGpGtph wwpumwwlnipniln,

- junwywpiwb pwthwlghynipnilp,

- wijunwlgnipjwl Jwjupnuyn,

- hpwjwyhpwn wpwlyumhywd,

- pphwjuwl wpnwpwnwwmnipjniln,

- punupuwghwul wppuwpwnuwmnipjnln:

100 St'u World Justice Project, Rule of Law Index 2015. The Index's conceptual
framework and methodology were developed by Mark D. Agrast, Juan Carlos
Botero, and Alejandro Ponce. E-mail: aponce@worldjusticeproject.org
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‘Ltinujwglhklp pipdwd th pwlh wupwiknnpbph utind hw-
dtiwmwlwl ybpmnionpmG:

2015 pywlwlh niuntiGuwuhpnipjniGGph hhdw G Yypw hpw-
Unilph qtipwluwjnipjuwl hGntpul witlhg pwpdp withnth dw-
Junnuwy nGtghy £ ujulnhGuyul tpypGipnd” 85-87%:

UUL-md wyl uqunid t 73 mnynu bt GpyhpG qpunbglnid k
19-nn mtinp: 102 tpypltphg 62-mu wju gniguGhop 50 mnynuhg
gwon t: Mbwp E Gyuwwnh wnlty, np Giw6 gniguwihyn hwdwpynd
E wlpwyjwpwnp wpnynilp G Jjuynud £ uwhdwuwnpujuwlnpjwb
Juwlquwynp ntiphghnh dwuh:

hGswhuh® ypdwy £ dtrwynpyt] Ynnniyghwjh wnnuinyg:
102 tipyplGtphg 57-nud yhdwyp qGwhwwmymd L wlpwyupunp,
wjuhlpG® Ynnniyghwjh dwjuppuyp qipmquignid £ 50 wn-
Ynun:

UdtGwpupbiyuwuwn jhdwymd GG bwGhwd, bnpytqhw,
Cytnhw(, dpGwlnhwl tr UhGquunipp, npnlGgnid Ynoniw-
ghw( YJugunud k. 4-10 mnynu:

b°G; hGnhywwnpltph thongny t pugwhwjmyt] wju ywwwn-
ytinp: <pdp GG pGnniGyty 68 wupwitwpbp, npnlp fudpwynpyty
t6 htntiywy snpu wdthnth fudptipnid. nppwGn®y GG ywpwnlGw-
nwn wldhGp hptlGg qnpownnypp dwnwjtiglind wGdGwywl
ognin unw GwniG’

- qnpownhp hyfuwlnpjnilind,

- puunwlwl hwdwlwpgny,

- optiGiunhn hpfuwlnipjnilny,

- pwlwlynid bt nunhlywlnipjniGniy:

57 tipypGtpnd wejuw yuwwmytpp yyuynd £ unghwjuwjul ut-
nwunwgh Gt hpwwl Yulpnid vwhiwiugpuul wpdtplt-
nh dtiwpubnnuiGtnh dwuhG:

Ptiptlp Gwbt npnp wj] withnthniGhp:

OnhGwy, dwpnm hpwyniGpGtph Wuwpumuw lnpjul dwljup-
nuiny witGwpwnptliywum yhdwlyl wnlw t dhlGjwlnhwjmd,
Qwlhwymd, ‘Lnpytghwnud, CyYtnhwjnd tt UJunphwymd® 87-91
wmnlnu:

UUUL-p 102 tpypGtph ke qpuntglmy k. 26-pn wmbinp, huy
dwpnmt hpwynilpGiph wwunwwlnpjul dwjwppuyp qGw-
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hwwnynid £ 73 mnynu: ‘Lnp dnnypuyupnipjul GpYpahpnud
wyjn gnigwlhpp 50 mnynuhg guon k:

Ny Yhwjl ptipwdo pybipp, wyibe wjy hitmwgnunipjniGGtpp
wnryniGpGtpp GnyyGuybu hwinghy Yapwny yyuwgnid GG, np Uwh-
dwlwnpnipjwl gbpwywnipjul Gpuwuwynpiwb tr dtp bp-
ynGtpnud hpwyw b vwhiwGwnpuw npjwl hwunmwmdw( dw-
dwliwjuwyhg Swpnwhpwybpltpp ywjiwiuwynpjwo GG hwwn-
Juwwtu hpwynilph qgpwlwynipjwb uyqpnilph hpwgiwb guon
dwluwpnuyny, hGs6 hp htpphG ywypdwlGwynpmd £ wihbnwa-
qbith vwhdwlwnpwhpwyjwlwb Gt junmgwlwpquwjhl pwjtph
plnypnp, nputiugh’

1) hpwynilph gipuwnipju uyqpnilpp nunlu jnipw-
pw(yjnip wihwwumh unghwjwlw b yuppwqoh htlpn,

2) puwnupulwl hGumhmmwnbtph punupwiwl Juppw-
qhon fuwpuiugdh hpwyniGph qipujwjnipjw uyqpniG-
ph Ypuw,

3) hpwynilph qtpwluwjnipjuwl uyqpnilpp npnzh hyfuw-
(nipyniGGaph hwlpwjhG yuppwqoh plnyypl nt pnguw G-
nuynpjnln:

UhwjG wyu dwlwwwphny £ hGwpwynp hppuulnpju gt
wwwhnyty UwhdwlGwnpmpjwl qtpulwjnipjnilp e dtp bGp-
ynGtpnud hwumwwut] hpwjwl vwhiwGwnpuuwlngpmG:
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8. hbClULNMI3NNLLE P
U4uuurdyciNre3ty
UNNLUTLy VIKUtvU iUty
ucsutpsurunrun

{hiGwhwpgp dhpnqupwluyul b dhpnqujul wnniing
Ghpywjywglting hwintpd, yuptinp tip hwdwpnd pGGwplytg
(whbt vwhiwlwnpuiwl Yyunwnhunwpynd hpwjuwlugltnG
wnlsynn dh pupp hwlGquiwbpGtp, npnlp wnGsynid GG nhGunih-
Jujnud p2juwbnipyniGibtph $niayghnbmy hujwuwpulpnnpyub
wyjuwhnydwp:

bpuwu Yywlpnd vwhdwwnpuiwb pnGlighnlw hwju-
vwnpwpnnipjul wywhnynuip vhowytu yuyiwiwynpjwo L
hofuwGnpjniGGtph gnpownmpwjhG, hwjwlnnn G quunn fhw-
qnpnipjniGGtpny, hGywbu Gwbtt hyfuwlnp niGGtph quuiwb m
vwhiwlwhwliwl hwdwunghwjwlwb Ghpnidh hpuwgdiwl
hwpgnd pwnuwpwghwluwl hwuwpwynipjwl hpwlwb nbpny:
Uwhiwlwnpujuwl hwjwuwpwlonipjuwl gnpownniypn Qwmn
wnwwynppy £ Gyupugpt] ypndptunp U. {npdup, GrGny, np «...
XVIII nupnud pnniGuwd UUL Uwhdw Gunpnipjnilp hbGynid
t tiptip uyqpniGpGtph Yypw, npnlp gnponud GG Gubi dbp dwdw-
GwyGtpnid. 1) pninp Jwpnhy, Gepunjw punupwyuwl thunwd,
huwo t6 vfuwytini, 2) pninp dwpghy, hwnjuybu punuw-
pwlwi tjhnwd, s66G uhpmd plnniGh) hptGg ufuwGepp, 3) pninp
dwnnhy, hwnjuwybu punupwul tjhnw, Gipuyniu qunip-
ytiny ouynghghwynid, hwényp Gl vnwlnd punupuwul juyl
pjmipnpuunuwiuwb powlwyltph hptlg hwlwnwlinpnbGbph
pwgpnnnuiGtph tr Yund pwjitiph pwgwhwjnnitihg: Uwhdw-
Guwnpnipynilp thnpdnwd L unhwyty wyn uiqpniGpGhphl ownwjty
hptiGg Guuwwmwyhb, ynyhn wuwo, hpjuwlnipjwb vh ptithG qb-
puwwwwmynipynil wmwy ufuw] qnpoty, huly dynwu tpynwuhl hpw-
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Ynilp® wjl pmybnt (gniiwpwd hwuwpwynipynilp tr Ywini-
n)»"":

Unwohl vwhdwlwnpmpjniGGtph h hwjm qunt htivn thw-
dwiwlwl vwhdwlwnpuwl dwpnmwpwwbnnipjwl hhiGw-
nwn fulinhpp tnbp o d6nd E ybnwlwl ppluwlnpjuwl gnpow-
pnipwjhl pwdwliwl nt hwyyblypngwonipjwl wwywhnynudp:
bGsutu Gpytg, Uwpgnt i punupwugnt hpuynilpGtph dwuhl
1789p. dnwluhwlw b hnywlwagph 16-pg hngwontd wuymd k.
«JG hwmuwpwlnipynilp, npmd wyywhnyywd jEG hpuwynilph
tpuuhpbbpp b sYw hofuwmGnipynGlbph pmdwbnid, sniih Uuh-
dwlwn- poipynii»:

‘Ltipjuw wquunuyuwl dnnnyppujunnipjnilp GnijGutiv «hba-
Jwo t tptp hhdGwwb Yenbtiph ypw»' hpwynlph qbpuljwjne-
pynil, p2fuwlmpjnGGiph pwdwlGiwb uyqpnilp, dnnnyppujwb
hGpGhpfuwlnpjnG: Unghwjuuwl ypwlunhuwnd npulg hw-
Juuwpuwlnjwo gputinpnuip wuwjdwlwynpmd £ vwhdwGuwn-
nwlwlnpjul plnypp nyjw) hwuwpwlnipnilnd:

UGhpwdbywm b Gwbt thwumt], np hpjuwlnipjmGGiph pw-
duliwl mwubyuy nmwppbp gqjuphliw) dnntgmuiGbpnud pln-
hwlpwlwlp, dthwiywlwly nt wiyhdbh hwdwpynnp dhw)G
hofuwlnipyniGGaph pwdwiiwb tt hwjwuwpwpndwl wihpw-
dtipnnipjul mtuwuwl hwunmwpynuib k: UnGlyptn dnntgnid-
Gtpp, dtibipp G tnuwGwyltpp, wowyty G ypuuhly jneond-
GtnG twybu nmwppbpynud 66 jnupupw by nip vwhdwGwnpuyjwb
hwdwlwpgnmu:

Mbtwnp L plgniGhlp, np witphlyywl vwhiwliwnpuqhwnt-
pjul dtowgny)G GJuwdnuiGtphg vtyp hwlinhuwlnd k htlg wyG,
np LUV UwhdwGwnpnipjuwl dt9 hpfuwlnipjniGGtph pudw-
dwl ngnuphGul dtnp ptinkig hwiwjuwpquwjhG wipnnowlwlnt-
pjnil i quumuiGtinh m hwwyphnGeph hwdwuwpgh Gepgponuing
Uwhdw Gwnpnipjwlp hwnnpnytg hwuwpwljwlwl hwpwpbipni-
pmiGGtph nhGwihy yupquynpiw plnyp, vwhdwiunpuyjul
hwiwjwqp mbnuihnfuytig qupqugnn hwjwuwpwynnipjul
nbubph Yypw:

101 St'u Cruen Xoamc. Houeruryrm u koncruryiponanuam //CpaBHuTeabHoe
Kounerurymonnoe O6ospenne, 2012, N3(88). - C.68.
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hGyuyt®u b moymd hpfuwlGnipymGatph puwdwiiwl n hw-
Jwuwpuwlppniwl hhdGwhulnhpp dbp dwdwGuyltipnid’ hw)yh
wnlbny wjb opjtijnhy hpnnnipjnilp, np w2 fuwphnd h hwjn
tiwl hwunny dwulwghnwgywd yhnwlwl hGunhwninbbp,
npnlp ywuwpunwynp G0 wGjwuwpwnp wywhnyt] Uwhdw Gwnpnt-
pjul qipwuwynipyniGG nt wGih9wwl gnponnnipnilp:

{winqyuo tlp, np Uko hw)yny kwlwl nshGs sthnfjuytg, hul
h2fuwlnmpyniGGtph pwdwldwl nt hwjwuwpwyniwb witphy-
Jwl myunphGwl wipnnouuytiu YhGumbGuwy £ Guwtt dtp optiph hw-
dwn: Uyu hwdwluwnpgh wpgniGwytnm gnponiGtinipjwl hhdGw-
Jwl ywhwG9ltpnnp, vtp yupohpny, hwlgnud GG htimbywy Gu-
fuwnpyui GphG.

wnwohl’ hyfuwlmp niGGtph pwdwlniG wnwohl htipnphd
gnpownnipwjhl t ti ny pb JunnigwupqujhG, hGyp hwdwh
2thnpynd k (GnyGhuy vwhdiwGuwnpuyui noniGhph Swljwnpnw-
ynud: Npnpwyh wnwGdhG vwhiwlwnpuhpujwlwi gnpow-
nnijplbtp Yupnn GG hpwywlwglb] mwppbp vwhiwGwnpuywb
hGuumhwnninGbp:

Gpypnpy vwhiwGwnpuiwl Swpnupuytinnipjul grfuw-
Unp fulnhpl wowohG htinphG qnpdwnnyjp-hGumhwnin-fhwgn-
pipynil pnpuwymyd hwjwuwpulppnipjuwl wuywhnynud6 k:

Gppnpy' uyqpnilpwjhl £ vwhdwlunpuul hGunhwnin-
Gtph gnpownnipwjhl, hwywlnng tt quunn jhwqnpnipniGGs-
nh hunwy pwdwlniip Gt wyn thwgnpmpniGGtph owyumhduy
hwjuwuwnpwlynnudp:

2nppnpy’ wpnh vwhdiwlwnpughunipjuwl wihtwnwaqtih
fulinhpGtinhg t Gpuwhdiwwnpuywi hGpGwww)muywlinipjul
ytGuniGwy tr wpyniGuwybn hwiwwpgh Gepgpnudp, npwytiugh
tpwpfuwynpyh ghGuwidhjuymd vwhdiwGugpujul $nilGlyghnbuy
hwjwuwpwppnipjul jpwfunndlGtph dwiwGwyhl puguhwj-
nnuip, gGwhwwmnidp t Ypwluwlqlnuip: Fw pun Enpjwl hwG-
nhuwlnud £ uvwhdwGuwnpuuG whmnpnpdwl hhiGuwlyw6 Guuw-
nwp bt wipnnonipjwl o™ vwhdwlGunpulwl Yyepwhulnnne-
pjwl hhiGwlwb fulnhpp:

Uhutdwwnhy dtiny Giw G hwiwyuwpgl niGh hbnbyw) yuwn-
ytpp.
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Yhpnpyunljw GwuwnpyuGtnh wywhnydiwl hhiGuyu
swihnpnpswijhG pGmpwgntipnC GG hwlnhuwlnid.

1. hpfuwlmpjub §ymntph gnpownnmpwjhl wijuwpunipjui
wwwhnynidp,

2. uwhiwlwnpuiul hGunhunmwnGtph thwgnpnipniGGtnh
Inhynipjwl tr nlGlghnluw] hwiwwywwmwufuwlnipjwl Gpw)-

Juwynpnudp,
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3. phGwihywynwy, hpwlwl Jyulpnd nlGlyghnlu) vwh-
dwlwnpuiuw6 hwytlonh wlinwumnmpjuwl Gt wipinghwunnt-
pjwl wuywhnynwip, hGsG hp htpphl GGpwnpnid & hpwywl
wlphg UwhiwlGunpmipjwl, wjuytu Ynggwo, funppugiwl
wlpnyjjuumnptihnipnilp:

‘Lnp dnnnypuyupnipjul wmwpptip Gpypatph vwhdwGwn-
nnipjniGGbph nuuntiGuwuhpnipniGhg htimbmd b, np wyn dwup-
nuih ypw drwjubnptG ppuwuwlywl ywhwmnipnilp, dnannypnu-
h2fuwlnipynilp, hpwyniGph qbpuwlwjnipjnilp, dwpnnt wp-
dulwyuwmynipnilp, wquwunipjnilp, vwhiwGungpuywb dn-
nnypupuywpnipjniln, p2fuwGnipniGatph pwdw Gnuip, hwuwpw-
Juwl hwiwdw)lnpynilp, hwjwuwpnipjnilp, puqdwupont-
pnilp, hwlnmpdnnuyulnipnilp, thnfjuhwdwdw)linipynilp b
wj] hwlpwdwlw; vwhiwlwgpulwl wpdbplbp nupdbp GG
vwhdw Gwnpulwl nuonudGtph hhdpp: Uwuw)G, gpu htn by -
wbin, ntiw hpwlywlmpniGl wyn Gpypatpnid wyg t, wyG hwynG-
yt] E nmph sgwhbihnpniGnud:  Uju pypltphg v60 dwuntd
1hwpdtip sh wywhnyynid UwhdwGwnpopju G hGpGwpuynipnt-
Gp tr hpiGwpuwp vwhdwloyppulju wpdbpGhpG ne uljqpnibp-
GipG bwwybu jupjwd GG unghwjuwlmb hpwlwGnpynibhg:
JdtipohGhu pGnpn) qotinG GG, hGswbu Gp4Yb £, vwhiwGwnpuyjwi
tawynyph gwop dwjwpnwyp, hpwynilph ghpujwynipjud
uljqpnilph Gpwpuwynpiwl dtfuwlGhqulGtph hwdwlwpquwjhl
wjhwnpdtpnipjnilp, fubnwo, GhpphG hwjwuwwlnipjudp
hpwjwlwl hwiwlwpgh wewjmpjnlp, hwuwpwyuywb qup-
qugnuiltph unghwuwyuwl Ynnuilnpn)nuiGtph wpdthwiwlwn-
qujhl vhwulGwlwl pGYunuiGeph puguuynpniGp:

GQunbh L wwm ophGwyGtp ptipti: pwlghg ophGwly Yuwpnn
E ownwjt] pniG UwhdwGwnpnipjuwl Junnigquwopwjhl Jtpne-
ompjniln: OppGuwy, << UwhdiwGunpmpjul Junnigwopp, gnp-
ownnipwjhl hwjwuwpuwponpjwl mbuwblynilGhg, winpuwdw-
pwlwlwl £ m wihtnmbimnquiw6: UwhiwGwnpuiw unpgh hh-
unilpGtph n dwpnnt hpwynilGpGtinh quufuGiphg htinn Geplw-
Jugynud L6 ‘Lwhiwquwhh, Wunpuwdtklinh Gt junwjupnipjwb
hGuumhunmunGtpp G npuilg YnnphG, npytu wnwGdhl qntfu,
wnwldlwgynd £ nuunujul pjewmGnpynibp: 1 thwjl fuw-
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pwunywo k pnil UwhdwGwnpnipjwl junnigguwopwjhG mpuwdw-
pwlnipjniln, wjjtit puunwyuwb hyuwlnmpjwb pnlGlghnluw) hw-
dwlwpgnd Ghpwnwo G0 pGunhnnmwunbbp, npnlp wppupw-
nuunnipjnil 66 ppwyuwlwglind: Yuwongywopwjhl Gdwl wi-
htntinnuyuGnipjmG k wnjuw Gutt Pnjhyhwjh, <ntGuwunwih'o?,
Ennunhwjh, bnpjuwphwjh, Ypwunwbh, Ngptunmwbh, One-
vwunwlh “Fwlnpjwl, Gwwnlhwjh Gt dh wpp wy bp-
ynGtnh vwhiwlGunpnipynGGbpnud: pw htn WGt Jul
tpynGhp, npnlp ny Yhw)l vwhdwGwnpnpblG wipwapt] GG ho-
fuwlnpyniGGtnh pwdwGiwG humwly $pnilGlyghnlwy Junnig-
Jwop, wjtt Uwhiwlwnpnipjwl wnwGdhG hnguony Juy
qifuny pwgwhwjmty G0 pofuwbnp mGGtph pwdwlGiwb plnyypn:
OnphGwy Ywnnn £ dwnwjt) Uipuhuwjh UwhdwGunpnipjwG 3-nn
pwdGh 1-hG qunifup, nph 49-pn hngJwoG wunwd £, np Qw) Gop ju G
pupdpwgnyyG hpfuwlnipynG6 hpwjuwlwgltm hwiwp w)l pw-
dwliynid £ optiunph, gnpownhph nt pumwywth: Gpynt jud pn-
1np tptip hpfuwlnipniGGbpp tppbp 66 upnn Shwyynpyby gty
dwnpnnt Jud gty Ynpynpuwghwjh dtnpnid, huly optiGunhp hpfuw-
(inipjniln sh Yupnn yepwwwhyty by wGdh, pugh Qw) Gnipjub
gnpownhn hyluwlnipjwll wpmwwnpg thwgnpnipyniGGph mpw-
dwnpiwl nhwyptphg” 29-pn hnpwoh gpnypltinphG hwdwww-
nwufuwl: 1y dh wy nhypnd, pugwonipjudp 13 1-ng hngpjwoh
tpypnpn wwpptipmpjw(, qnpownhp hpluwGnpyuwlp sh upnn
ontiipGtph hpwwwpwydwl wpmwywng thwgnpnipjned wpyty:
bouwlnipynGGtph pwdwldwb Enpjul hunwl] vwhdw-
Gwnpuyuwil pwlwdbimiG bwybu pupépuglnid £ wyn npnjunh-
(wjh ypwywnhy hpwgiwl GpwfuhplGtpp: Qwponwd Llp, np
wijwh yunwjwpdwl dtth pGupnipyniGhg nt vwhdwGunpu-
Julnpjul qupqugiwl dwjupnuyhg, wnwyby hopwum plGnpne-
pjnil 66 Juwuwwpbp w)G GpypGtpp, npnlp vwhdiwGunpuwb

12 UGhpwdtipm k Gubt Guwnh niGtGwy, np <ntGwumwbh UwhdwGunpmipjub
26-pn, hnpjwon vwhdwlnd £, np optGunhp gnpownnyypl hpuwwlwgyniud
E wwnjwitGwuh t Gpyph bwhiwquhh Ynndhg, gnpownhp gnpownnypl
hnwyuwGugynd t tpyph Lwuwquhh m Junwywpmpjwl Yanthg, huy nu-
nwwl gnpownnypl hpwlywlwgynid £ nuumwpwlitph Ynnihg, npnlg
npnynuiGtpp yuunwpynid GG <niGuwuwmwGh dnnnypnh wGniGhg:
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Junngywopwjhl nonwiGtph hhipnd gpty G606 juwd jupnigw-
Jupqujhl dnntignip (hwnwihw, Mnpunniquihw, Rtjghw, Lk-
hwuwnw G b wyl), yud SnilGyghnlGw dnntignuip (Uguumphuw,
Ppwghthw, Unyuwyhw G wy6):

UwluwjG wwm tpypltph hwiwp hhiGwlw6 funhpp hw-
gnid £ UwhdwGwnpnipjw@ G pghwlnip wedwdp hpuwjuwyw G
hnpnnnipjniGGtph dhotit tnuo wlwwqnGhqdihd:

UlgnuiwjhG tpypatpnd hwdwupqujhG ypwithnfunid G-
nh pnhwnip pugwuwlwl pGmpwgnhGbpp, dtp jupohpnd,
htimbiijw Gpa Ga.

- hwuwpwluwyuwb qupqugiwl wilywynGnipniG6 n win-
nnpnipjniln G Jumwhnipjwl dqGwdwih funpugnuip,

- wpdbhwiwlwnpqujhl ytpwihnfundGipnid (nipg pugpn-
nnuiGtpl m pipwgnuiGtinp,

- pwnwpwghwjwl hwuwpwmpjul dtrwynpdw b wiih-
wndtipnipjniln,

- hwuwpwynmpjwl unghwjwlywb YnnibGnpnymdGhph wa-
hwiwyuwunwufuwlnpynilp vwhdwlwnpnptl hnswl-
Jwo dnnnypnuyjupuub-ppujuyul wpdbpltnhd,
wjuplpl” vwhiwlwnpuuwlinpjwl twwb nhbhghwmp
wnlwjnipjniln,

- hpfuwlnipjwb hGumhmmwnbGbph $niGyghnlwy nt unni-
guupqujhl gnpontGuynpjwl gwop dwjupnuyn,

- pnniGynn npn2nuiGhiph vwhdwGwnpuwlnipjuwl nt
gnpolGwul pwnupuwjulnipjul dhotir wnjw wlwmw-
qnlhqup,

- nptiu wyn pnjnph htnbtwlp® npnpwyh puguuwywb
hwuwpwlwywb taipghwjh Yninwyndp, hGyp hwdwju
hwqtglnd L mwpwqgntjG unghwij-pwnupwluwl wuwj-
pyniGGhph” wlfuntuwthbh nnptpquyuwl htmbiwGpGt-
nny hwlintipd:

Uwhiwlwnpuulnipjniln’ nputiu punquwpwghwjuwl hw-
vwpwnipjwl htilp, sh jupnn wnwoplpwg qupqugnid mGhGuy
whnwlwl dngnypnuyuwpwyul JuonygGtph poy; gnponiGw-
Ynipjw tir pniG punuwpwywl pGumphnninbtinh dturwfutinmuiGt-
nh wuwydwGGtpnud: hGsytu wppupughnptG by nnmd £ Gwlhby
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Udhinypn' hwuwpwlyuwyuwl ytpuhnjunuiGinh yquwjdwGGtpnd
mhpwwbwnnn GG punlnd Ytnd vwhdwwnpuwlnipniln tiv
pwnupuwul ynwnijhqih pGntGuhy mwpwonidp!o:

‘Lnp dnnnypnuupnipjul Gpyplatpnid vwhiwwunpuyub
dtrwhutinnuiGtph plnpny qotphg vk nuuwui pruvwlnmpjul
ny pwjwpwp wiwpunmpnGa t: hGywtu Gymd £ U. <npdup yb-
nnGpjw hnpwond, hp dwdiwlwyhG UnGubupynG wlnmu tp, np
pwquynpp, npp gnponid Ep npuytiu punwynn G gpulng juwpw-
nnud Ep gnpownhp nt punwyuw G hpfuw GnipyniGGph vwhdw Gun-
puwjwl pwdwlnuip, ht)unmpjudp Jupnn tp wGpwpbfuhnd
JyuwGtiph b gnpoplpwgh Wyniu dwulGwyhgltph fjuwnuihpp nun-
Gwy, npnlp dqunid GG hwlpwjhG hyfuwlnipjwlp Wyuwpuwnptg
ownuwjb] wlophGwjwl widGwlywl Juy fudpuyhl pwhbphG:
«Ontilipp” nuw wppwjh wspl E, nph oqlnipjuip Gw wmbulnud L
wjG, hGy6 wonwlg npw wmbtulb] stp Jupnn: bptG quuwynph
yupunuwlwinpnil yepuwwhbny, Gw qnpond L ny hp oqunh(,
wyj| hpkG hpwwnipnnGtph oqunhG'h YGwu hptil» 194

{wonpn dwjpwhtin yuwlql hpfuwlnipjuwl hwdwnmwpwo
olhqupfuwugniG k: 2006 pywyw Gh hnnuoltphgu vtyp ytptwg-
nt] th' «Unpynpuwnhy dnnnyppuyjwpnipjwl JuwlqGtpp» 193
Ujn hnnguwond Gt Eh, np «Ynpuynpunhy dnnnypnuunnipjne-
Gp» (hpfuwlnipjwl pninp phitiph ojhqupfuwgnuip) hwuwpwyw-
Juwl hwiwjuwpgh hwiwp wnwyty yunwlquiynp k£, pwl mnunw-
1hnnup hwdiwluwnpgn, np6 niGh hp npnpwh uGnGGtpp, wiwh
w]G pwGhg, np hp Enipjwdp wjl GnijGybu hpwghnGw) plnyp
niGh: Uwluw)G ytipohGu yunnigwo st hwuwpwuwb wypwy-
mhijuynud dtrwubinud vwhiwlGunpulwb wpdbplGph Ypw:
Unpuynpuwwnmpy dannyppuyjunpnipjwl hhdGwuwl Jyunwiqp hwwn-

103 St'u Jlanmenas CvuinoB. HoH(MIMKT KOHCTHTYIMOHAIN3MA W JAEMOKPATHU B
Bocrounoii Espone: 3a npepenamu napajjurmbl nepexojHoro nepuopa //
Cpasuurrensioe Ronerurynnonnoe O6ospenne, N4(89). 2012. — C. 29-44.

104 Montesquieu. Spirit of the Laws / Trans. by Th. Nugent. New York: Hafner
Press, 1975. Vol. I. Bk. 6. Ch. 4. - P. 73.

105 Sti'u Mesknynaponnsiii Bectank "Roncrurynmonnoe npasocymme”, 2006r.,
N3. - C. 38-46 /UnyyG hnnpwohG wpdwqupltpp GniyGutiv wpdwGh GG
npwnpnipjwl: Uwulwynpuwwtiu mbu  Bonpaps H.C. Rouernrynmonnas
MOJIEPHH3AINA POCCUIICKOII TOCYIapCTBEHHOCTH: B CBeTe NMPAKTUKN KOHCTH-
tymonnoro npasocyausa. M., 2014. —totin 107 t 130/.
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Juuwtiu Gpnwlnid £ ujwlnd, np dnqnypnujupuyuwi wpdtpGt-
np htnmbimnquywnptl drwutnynud GG te wpyyniGpnid’ dne-
nwgynid, Ynpglnd Gl hpklg wpdbpp, hwuwpwinipjwl hwdwp
nuninud GG ny Yhwjl wliplnniGhh, wytt” JunuwlGquynp: dpwl
Gywumnud GG Gt hwlpnipjwl hpuwjwghmwygnipjwl guop
dwlwnpnuynp, owln unghwwul Jwgnipjnilp, gnpowqnpynt-
pjul pwpén dwwnpguyp b wyG:

UwnytipwjhG mGntuwlwl hwpupbpnpjnmGitph ywjiwi-
Gtpnd wGhwwnG hp pGwlwl hpwymbpltpny hwintu £ quihu
ny pb npubiu thwpdbp WwjdwlwqpujhlG unipjblm, wj nputiu
gnpowwmnth Juwiphg nt nqnpiwonipjniihg juujwd wpumwngpnt-
pjul dhong: Ujuunmwwmphpwuwl hwuwpwlwlwl hwpwpbpne-
pniGGtphG pGnpn) wju npwyp Gonp &t m gniGwynpmd L
unwinu Ynd vwhdwlwnpujuinpjul ywjdwlitpnd® dn-
nnypnuyjupuwyul thwptpwynpiwnp:

Unpynpuwwnhy dnnnyppujupnipjuwl wnwyb) veo Juwlq-
(itiphg Wkyp Gubt w6 &, np wpdtplbpp, npnGp tninwghwjh GG
tapwnyyty, hwuwpwluwywb hiniGwjhG hwiwjwnpgh juwpwn-
dwl ywjdwlibipnd qunind G6 yapwpunwnpynn: Uw wnwybp
Juiwlquwynp thny £, tGpp hpwghnlGw) qupqugniGinl wonwonG-
pwg plnyp GG vnwlny G pwgwpnd GG hwdwlupgh YhGunt-
Gwynipjul Yytpuwlywlqlnil tynynighnl dwlwwwphny, huy
hpwywl wpdtipGtpp nunind 66 suyuwuwo: Luwl yhawya
wju juwd wjl swihny welw E wjl GpypGtpnud, npntin pwnuwpw-
Jwl hGunhnnunGtpp GnyGytu dtrwynpynid GG Ynpuynpuwwmpy
dnnnypnuywnpnipjul uyqpnilpbGtipny, npuntn vnytpwjhl ma-
wmtiunipjwl htin gniquhbnwpwp vnytipwjhl G6 nunbinud Gubi
pwnuwpwlwl hGumhwnmwuGtpp, nputin pquunwjwl hwdwljwpgnp
ny pb hGpGnipnyy G pofuwlnpniG t, wjy) ppfuwlnmpjwul qnpohp,
npunbin dwinyp junuph wquunipjniihg nunlnd £ punupwyju i
whwptsnipjwl shyng:

byfuwlnipjul hwdwmwpwo ojhqupfuwgnidp ptipnud | un-
ghwjwlwl hwiwlwnpgh hwdwmwpwo ppwjuluwgiwl’ hwwn-
Juwtu wjG nbypbpnid, tpp whnnipjwl vty wikGwhwpniuwnm
dwnnhy nunind GG pwpépwgnyyi yhnwuwl yw)umnbjultpp
tit punupwywl Ejhnw:
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Liwb Junwbqltphg juntuwpbine hhpiGulwl dwGwuyuwphb
h2ovwlinipyniGGliph hpwYub pudwldmbG n hwjwowpulppndwG
wwywhnynidG E b ppmupwul, mGwmbowljmG n Jupgulub G-
pnidh ubpnwdim G pugwnnuip, hwuwpuljnpjub punupuljmG
nt punupughwljubi junnyyglhph pGuwlwlnG jujugdmb hw-
dwp yuydwlbbph vnbnonudp: Ybntiu hp dwiwGwyhlG Ltdu
UtinhunGG t nGnqoty, np dpguygnn nt hwljwnhp pwhtph vwhdw-
Gunpuiw6 hwpytlrnnip upnn £ quubp h)2fuwlnipjubn G
tipw)fuwynpl] wquunnipyniGp'%:

Uhowqquwjhb Gt Gypnuyuwjwl vwhdwlwnpujwub qupqu-
gnuiGtph Ghpyw YhunmdGhpp pnyy] GG mwihu wlt] dh pwnpp
uljqpnilpwjhl pnhwlpwgnuiltin, npnlghg hwwnnil nyywnpni-
pjwl 66 wpdwh.

1) dnnnypnujupnipjnilp’ npytu unghwjuwywl hwlpne-
pJjwl wyplGupulp yniGhgnn wpdbp, phjunpnd £ hwuwpwjw-
Juwl hwpwpbpnipyniGGtph hpwjwwb jupquynpiwl hp sjw-
thwGhGtnG nt dfnintgmuGtpn,

2) uvwhiwlwnpuiwl dnnnypnuyupnipjniG6 wnlw t wy)G-
wmbin nt wjl swihny, npunbin Gt nppwny gnjnipjnil niGh p2fuw-
(inipjnGGEph hpwywl pwdwlnd n hwjwuwpwlynnd, punu-
pwlwl, mGntuwjuwl nt yupywuwl Gepnidh owyyumhdw] wujw-
YtGumpnGwgnd, wijwu nuunuuwl hwiwjwpg, wquum dwiny,
tipw) fuuynpywd, wqun nt wpnup pGunpuyuwb gnpoplpug, pw-
nupwghwljwl hwuwpwynipjul Ynnihg yopwhulynn hpfuwline-
pjmG,

3) uwhiwlwnpuwlwinipjul hwunmwnnil wnwig Uwh-
dwlwnpnipjuwl qtpwywjnipjul hnwwh GpuwpuwynpdwG’
JuiGw nj npytiu pwph guwGynipniG,

4) hpwynilph qipwwnipjuwl hwunmwwmnidp wwhwlonid
E hwpyh wnlt] Gwhtt wqqujhl wijunwlqnipjwb hhdilGwiulnhp-
Gtpp Bt wGhpwdtym Ghpgu)Guwlinipjul wywhnyniiG wihw-
nwlul nt hwuwpwlwywb pwhbph dhet,

5) uwhiwlwnpuywb qupqugnmiltph gnpoplpwgn sh fu-
nnn huwpyyt wnwg thewqquyhl gnpwi nt mwpwdwpgw-

106 St'u Paccex I'. HoueruryrmoHamimam: ombIT AMEPHKN W JIPYruX CTpaH —
http://www.infousa.ru/government/-dmpaper2.htm (09.03.2009).
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GwjhG ppwywlywl hwdwwnpqbph wdnn ghiph Wwmnywd hwdw-
Juwnpqujhl qGwhwwniwb nt hw)yundwG,

6) wnw(g vwhiwGwnpuywub dnnnyppuywpnipjul npn-
2wlh wpdtipwjhl showywjnh tir whpwdbym nt pwjwpwn Gw-
fuwnpyuGtph untnodwl, wignuiwjhG hwdwuwpgtinh wnwGa-
(whwwnympniGitph junp nt hwdwynniwlh qGwhwwiw,
w(hGwnhG £ hwnpwhwpt] hwiwywpquwjhG dtrwfubnnuiGhph
hGtpghwG Gt Gpwpuvwynpt] hpwywl vwhiwGuwnpujul qup-
qugnuy, wjuybu Yngqwo, «dnnnyppujupnipjul Gipdiniodw»
Swlwuwwnphny:

‘Ltipjuynd wignmiwghwnipjwl wnwgpwjh fulinhpltinhg
dtlG wyl k, pb hGyuytu hwpyh wnbb) G2ywo shumdGhpp yepw-
thnfuynn hwuwpwljulwl hwidwupgbpnud, npytugh vwhdw-
(wnpuluwl qupqugnuiGtpp nunlwl hwuwpwynipjwl wnwe-
pGpwgh hinipp bt gnunGw ppwghy punupwlwl whtph qn-
hp: PwG6 wyl E, np Gop dnnnyppuyjwpnipyniGGtpnd vwhdw-
Gwnpuuwl ypwlymhyuwynd hpwghnlGw) qnpopGpwgbGtinh hha-
(w6 gpubtipnmuiGtnG G6 nunlnud.

- wnuwyunyuwd yuwwutpugnuiGtpp dannyppujupnipju G
nt hpwywlwl ywhwnnipjwl wpdbipwjhl hwiwwnpgh yb-
nwpbpyu ',

- hpfuwlnipjub Juipl hpwlwlwglbn hwdwp wjn wp-
dtiptpn npwbiu Sfuwowdyniyp plnniltyn,

- owlptinh gnpownpnuiG hpfluwlnipjul mwpptip hGunp-
nnunGtpp, Ywdnyp bt quiquowjhG jpwwmynipjwul vh-
ongGtpp Junwywpiwl gnpohp nupd Gtnt hwdwp,

- punupwlwlnipjwl, hyfuwlnipjuwl tr unybpwjhG na-
wmtiunipjwl upnwdnwin e wyn htlph Yypw, vh Ynndhg,
ynnniyghwjh ytpwat)l ppfuwlnipjuwl hhiGuwywi ju-
whwunwih, djniu Ynnihg vnytpwjhl mintunipjul pw-
nwpwlwlwgnip,

107 Uyn dwuhG 66 Jyuynud Gute ytipghG ppowilnid npn) pwnupwwl gnpohy-
Gtph m wnwGdh( htimwgnunnnGtph ynnthg wjlGwhuh fuinwpmpjwo hwu-
JugnipjniGGtph oquwgnponudp, hGswhuhp GG «wlgniiwjhl dnnn-
Ynpujupnipynti», «wqqujhl dnnnypnuyupnipynil», «dwulwlh dnnn-
Ypnuwywnpnipjnil» b wyiG:
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- dwpnqnt bt pwnwpwgnt hhiGwlw6 hpwyniGplGbph G
wquwuunipjniliph vwhiwlwthwljiwb Gnp G wowybg
Juwbquynp showywjph dtrwynpnuip” Jwjuh, wlijunw-
hnipjwl, wibkjwbGbhmpjuwl, wiywwndbihnipjwl hGs-np
dhowywjnh h hwjn quint, pwnupwlwl nt pjnipnypw-
nwlwl ghGhqih wpdwwmwynpiwl wpnyniGpnid, hGp
hwdwh dwwnnigynd k dnnnypnujwpwljuwl thwptipw-
Unpiwp:

Uju pninpp 366 vwhiwGwthwlymd YnGyptun gnponnnip jniG-
Gtph ppowlwlyGtipny, wy Gipputhwlgnud G0 hpfuwlnipjwl pnnp
onuwljGtipp, dtinp GG ptipnud optiGunpuyul nt yunnigwwpquighG
npuwGhp G Gepunnd GG nn9 whmwwb dkphliwa:

Munwwb hpfuwbnipjub ojhqupfuwgiwb yuwlqbtinh dw-
uhG ghintiu hp dwiwlwyhl hwinghy n Wwwmytpwynnp L junuby
Uphumnutyn® Gapluwjwgltny ojhqunfuhwjh dtkpp!'os.

«Unwghli ship’ Lpp ulihwlwbnipynilip, ns puup dho sk, wyp
swthwiynp, qpliynid b dbowmdwulinipjul shnppl: Ulithwljuliu-
ipliplipp npuw nidny hliwpwynpnipynil b6 nibhlnid dwuliwlgni-
pjnil nilbkGuwy whpwlwmli Juwpwijupdwbp: bull pwbh np
uinuhup dwpnlulig phifp ko L, nuaph pupspuqnyli hppiwelini-
pyntll wilipunivwplijhnphil qipliynid L ns pli duupnljuilig stnphd,
uijj opkiliph:

Ohquipfupwgh kplipnpy skap” ulipuwlubnipnilip plioph-
liny dwpnljulig phyp thnpp L ojhquippupuijp wenwighli shiinud win-
hw dwpnlwlg pyhg, vwluyl vhhwlwblnipjul dhonipjnilil
wybhG b MbhGwny dho nid” wyn ulihwlwluopbplipli winuw-
ownpnid bl Guwbi Who wwhwlpllip: Ujp wuwipdwnny Gpulp
hnlilip bl wy) punupwghltiphg plippnid Gpudbg, nyphip lunw-
Ywpdwlip unupp nilhl: Pugg wyl puliph hlipplinulipny, np Gpulp
nhnkiw wylipwl nidhny kb, npwhugh Qwrwijuphl wnwlg
opliliph, hplilip Lili uvwhdwlinid hplhilig hwidwp shnliypni ophlip:

Gppnpn shap” hpp hpuwdhdwli i wbiih jupduwo E nunlinid
wyjli wnnidny, np ulithwlwluwplplph phyp hnppudbinid E, huly
ubithwljwlinipynilipn” dhowlinid, wiyw uypwgynid b ojhquiphupu-

108 Apucroremns. Jrura. [loamruka. Puropuka. Ilosrnra. Rareropmm. — Ma.:
Jlureparypa, 1998. — C. 561 (B pasnene "llonmnTnka”, kaura yerBepras).
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Jh bppnpn ship® pninp wwppnbGlhpp Ghlppnlubnid GG ub-
thuwlhwluwapbphph shinpnid: (26in npnid, oplilipp phjwnpnid L,
np lGpwlg vwhhg hlipn npphliipp dwnwlqbli Gpuwlg wuip-
ipnliikpp:

Pnppnpn ship” Lpp Gpwbg ulithwluwlnipinil wdnid E dpd-
Sl huljuwgwlju i suipliph b1 Gpwlp shnp Ll phipnid puqluphy
hnnilimlhgllip, wwyw uypugynid E phlivuphw” dnp dbGhouw-
lnipjwlip, b wyn dwdwlwml ppunyliip &G nunbnid duwpnhly b
ns phoplitipp: Uw hlilig ojhquippupuiih snppnpn shil E»:

{wqupwynp mwphGtp htimn htmfunphpnuhG mupwoph
owwn tpypGtpnd wyn gnpopGpwgbGhpp YpyGynd GG vwhdw-
Gunpulwl dnnnypnuywuwnpnipjul JupquiunulGbpny pnqunpy-
Jwo: Unw6GdhG tpypltpnd pwpdpwqniyl hpfuwlnipjniGG
wnpntil qunGynmu k£ ny pb optiiph, w)] dwpnuwbg dtinpnid: h)-
funnGtip GG punlnd jud gpuib dquunmd &6 wGhwwnmbbp, npnlg
dtinpnud YtlGunpnGwgyby E hpdGwiul mnbuwlwb, punu-
pwljwl nt Jupywwb Ghpnidp: ‘Ldwl hpwyhdwyh hwipwjhG
JunwlquynpnipjniGp hwmGgmy t GpuG, np, wpw9hG® wjnuhuh
utpnwdiwl hwiwp oquuugnpdoynid k dnnnypnujuwpujul yti-
puthnfunuiGbph Gipmdp: Gpypnpn” wynwhuh qnpoplpwgp wk-
nh £ mGblnd UwhdwlGunpnipjul wojwjnpjul yujiwl-
Gtpnud, npnud hnywlyywo GG hwjwwnwpdnipnilp dnnnypuw-
Jwpnipjulp, hpwyniGph qbipwljwynipjulp, dnnnyprwhfuw-
(intpjwln bt wyp hhyGuwpwp wpdbtpGhph, npnGp hpfuwlnipjniG-
Gtph pwdwiiwl nt hwjwuwpwlpndwl uyqpnilph dtiwputin-
dwl ni, wjuybu Yngdwod, «Ynpynpwwmpy dnnnyppujwpne-
pjwl» hwunmwwmiwl ywjdwiibpnd hpwwl Yywlpnid hhu-
(inyhG nhigpnunuwgynid GG:

‘Liwl ubipnwdnd pnyyp s G wytih htpw b, pwl npu hwn-
pwhwpmip: dbpohlu hujuwywlul gwlptn, dwiwlwly nt nhq-
punugywo hpwlwbnipjul hwiwljwnpqujhl ntunwypwghw L
wwhwlonmy: Liwl hpwyhdwy pniy| swnt hwdwp hwuwpu-
Juwjwl yopwihnfumibtph hwonnnmpjuip hpwlwliwgiwl qfuw-
ynn fulinhpp hwuwpwljwlwb hwpwptpmpniGGuaph hbntnnuw-
Jul vwhdwGwnpuyw luwgnuib £ wipnnonipjuwdp hwnpwhwnb-
1y YynGpihumn UwhiwGuwnpnipjwl, hpwjwliwl hwiwlunpgh te
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9. TIUU v ULy UTSUA-RSUMUNRUT
G4 UIUT U ULy MUSUUULUSYNR 3NN LA

Uwhiwlwnpuyuwl dQnmwnhnwpyiwl hwiwlwngh gnpon-
nnipjwl wpyniGuwybnnipjnilp vkowytu juujwo £ vwhdw-
(wnpulwl ywunwuhiwliunynpjul gqnponii hwdiwlywpgh
wnlwjmpjnilhg: Uwhdwlwnpuljwli quunwufuwiwwnynipjnt-
Gp vwhiwGwnpuyuwl Syununhnwpyiwl htmtiwlpGhphg Weyt
L, npG mGh pt" Julhuwnpgbihs Gpuwlwlynipjnb t pb" vwhdiwGun-
puyuwl hwywuwpuwynnpjwb yepuyuwliqiiwl n wyywhnydw i
wnwpbmpjniG:

Uwhiwlwnpuwlwl ywunwuuwiwnynmpinilip ywwwu-
fuwlGwwmynipjwl wj] dtttiphg mwppbpynud t wjl hhuGwywl
hwwunljwGh)GEpny, np.

1. sh tGpwnpnid wGdhowlwl pphiwhpwyuwwl wwwmdhy
htmbtiwGpGtn,

2. ytpwpbtpnnud £ hwlpwjhG hpwynilph npnpunhG gputhg
phunn wonwGéGwhwwnynipjmGitpny,

3. hp pGnypny w)G gquuwywpgynud k. vwhiwwnpuywd,
Jupswywb, pphwul yuunwuhuiwuwmynipjul /wnwi-
AhG tpypGtpnud, ophGwy” Mopuniquihwynid, Ghpwnnid
L Gutt punupwghwiwl yuunwufuwGwwnynipjnilp/,

4. yvwhiwGwnpujuwl yuunwupwlwwnynipynGp sh unpng
hpwyw( 1hGh wpwlg UwhiwGwnpnipjudp wipugn-
Jwod hhdGuwlywl hpuwyniGpGtinh widhowlwb gnponnnt-
pywl tpwpfuwynpiw G, hul Ypohlu vwhWwlwypuljmG
Wuwlnyph qnymipjub /fud pugmjuynipjmb/ qpfuunp
sunhnpnghy itiphg ',

109 Tamsknes I''A. Roncruryionusie 0CHOBBI IOPHITIECKOIT OTBETCTBEHHOCTH 1
KOHCTUTYIIMOHHO-TIPABOBAs OTBETCTBEHHOCTH. // fypHain poccuiickoro npasa

N 1, 2014, Cr. 10.
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L ny dhwjl UwhdwGwnpnpjuwb ynGyptim hpwjwhwpw-
ptpnmpjnGGtp Jupquynpnn GnpdbphG, wjbit Uwhdw-
Gunpmpjwl hhiGwpwp vyqpeniGpltiphlG m wpdbpw-
(mpjwln: Nbnwhuwlwlul gnpownnyp hpwwlwg-
(innh pwnwpwwl nt hwlpwjhG Juppwaghonp GnyyGutu
wtinp L hwdwnpdtp 1hGh UwhdwGunpnipjul wpdtipw-
(nipjw 66 nt hhyGwpwnp uyqpniGpGtph,

6. vwhiwliunpuywli ywunwuhiwliwunynmpnilnp tipwn-
pnud £ ybunmpjwl yuwunwuhnwGuwumynipynil hp wyngh-
mhy wuwpunwynpnipjniGGph juuwpiwl hwdwp t
whnwhluwlwwb gnpownnyp hpwywlwglnnh /hGu-
nhwunnun jud wihww/ yunwufuwGuuynipynil hp gnp-
ownnyph yuumuwpiwl wprynmGpGtph hwdwn,

7. vwhiwiwnpuwiul ywunwuhiwiwnynipjwl hhiGw-
Jwi swihwlhn hwdwswhnipjul vwhiwlwnpuywuwi
uljqpnilph tpw) fuwynpmdG b, npng whwp £ Gpupfuwyn-
nh wpwpph nt ywunwufuwGwwunynipjul hwiwswihnt-
pjniln:

{wlpwjhl huwbnipjul vwhiwlungpuyjul yunmwuuw-
Gwwnynipjwl hwpgn vhowqquwjhlG vwhiwGuwnpujuwl ypwynmh-
Juynud YytpohG nmwulGuwdjulibpnd wowyb) hpwmwy k nupdti:
Qpw dwuhl GG Jyuynd dpwluhwjh UwhdwlGunpnipjub gt
1993p. Juwmwpywd [pugnip Gt 10-pn qifuh /68-1, 68-2 tir 68-3
hnJwoGtp/ wdpwgpnuip, hGywbu Gubt 1997p. wwnhth 2-hG nG-
miGJwo LihwumwGh Gnp UwhdwGwnpuipjwG 198-201-pn hnn-
Jwoltpp, Mnpunniquihwjh UwhdwGwnpnipjub 22 G 117-nn
hnuoGhpp, <nitGuwumwlh UnhdwGungpmipjub 85 tir 86-nry hnn-
Jwoltpp, dpljwlnhwjh UwhdiwlGunpnipjul 101-pn wwpwg-
nwdn, ndhGhwjh UwhdwGunpnipjwl 108-pn hnnywon, onp-
Jwphwjh UwhdwGunpmpjwb 111-pg hngjuwon G wyG:

Uhowqqujhl vwhiwGunpuiwl ypuluwhyuwl Jyuymd t,
nn hwGpwjhG poluwlnipjwl JwpdhGGtph n gpulg ywpwmnlw-
nwp widwlg ywrmnwiuwl ywpnwlwlnpniGitph Ju-
nwpiw il wnlyynn uwunwupwliwwnynipjwb Gnipwlwb yw-
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thnpn)hy Gepp yipuwpbpnd GG pumupwlul, vwhdw Gunpuljuwd
bt pphwyul yuwuwufuwwwnynipjuwbn: bp htpphl, ywwnwu-
fuwlwwuynipjnilp Junpnn t 1hGh) Ynitumhy jud wihwnwlwi:
Gpt wihwnwljwl yuunwuhiwliwmympnilGp upnn £ 1hGb
punuwpwul, vwhdwiwnpujwi G ppwul, wyw Ynitlinhy
yuwwnwufuwfwwnmynipnilp thw)l puwnupuwud k:

Uhowqqujhl thnpép Gube yyuymd t, np vwhdwGunpuuG
wwunwufuwliwwmynipjul hpwyjwyupquynpnid wlhpwdbtyum
hpwlwlwglit] {<piGuyuwl ontilph dwywpnuynid, hunmwlbkglb-
ny’

w/ (fwl yuunwujpwmGuwynipjul unpjkjn hwlnhuwgng
wawlg ypowGumlp,

p/ Giwl gunuwufuwGumympjmbG hmpgp pupépmging unip-
JhljnGkph 2powGulyp,

¢/ uwhvwlwyppulmb hGuwmhuninp, np6 hpwyjwun k Giwb
hwipg plmpjub wnbk] b npnpnd JuywugGby:

Unwyt] hwlquiwlnptG wju hwupgbpp ulnGuwiupguwo
L6, twuGwynpuytiu, LihwunwGh UwnhdwGunpnipjudp: bwpe’
UwhdwGwnpmpjub 199-201-pn hngpjuwoGtpny Gwhiwwmbuynd &
MNbnmwljwl wphpnilugh dtrwynpdwl e gnponiGtnipjwb Jup-
qn: bul 198-n hnnJwonp hunmwtglnid k wyn mphpniGwih wn-
ot vwhdwlwnpuiwl ywunwuuwlwwnynipjnl Ypnn unip-
JEYnGtph opewGwyn: dhpohGhtphu pynid G6° tpyph ‘vwjuwqu-
hp, Jupswybnp, junwjuwpnipjmG wmingudGhpp, Uqqujhl pul-
jh Guwjuwquhp, CEpwhulp; pwpépuqnyyi wuwjpuwwmh Gujow-
quihp, {Enntunwinbunipjwb i nwughnhwynpypnudGaph huwduyb-
hwljuwl funphpph whnuwdbblpp, wmGahGp, npnlg Jupsuwubinp
hwdGupupt) kpjoupl GojowpopnipynGGbp, hGyubo Gu-
b qhijwo ndbph qpfumynp hppiwlwwmwpp:

Muunwwl mphpniGwih wngtt uwhdw fwgpuyul ywnwu-
fuwGuunympniG GG Ypnd Gubtn wunqudwydnplbpp’ w6 nhw-
pmy, tipp fjuwfunnd &6 UwhdwGwnpnipjwl 107-png hnnguony
(whwntujwd wihwdwntnbjhnpjwl ywhwGon:

Gnyph Lwhiwquhh vwhiwwnpuyuwl yuunwuwiwwm-
Ynipjnilp yopwptinnud £ w6 hhdpbphG, Gpp Uwhdw Gwnpmpjw b
Jwyu optiliph fuwhumiw, hwlgwagnponipjwl Juumuwpdwl nhuy-
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ptipnud UqqujhG dnnnyp ny wuwlywu 140 wlnwdGtph /1/4-h/
wnwowplny kit dwjGtiph 2/3-ny Jupnn k dinunpulp wnwowi-
ntp Mwnmwywl mphpniGwih wngtt /hnry. 145/: Mmwyw G wmph-
pniGwin Jupnn £ npnpmd Jujwg Gl ‘LuuwquhhG yuw)wnGuwiy
wlbnt YwuhG:

Juwpswytinp, junwjupmpjwl winudlbpp b w)y] ywpwun-
Gwunwp wGdpGp MNbunmwlwl wphpnliuh wnett yWwwmwu-
fuwGwwnynpnib GG Ypmd UwhdwGwnpnipjwl Juy optilpGtph
fuwumdwG, hGswbtu Gwtt qpunbgpwd wywpwnbGh htin juuuod
hwlgwlp Juumwnpbm hwdwp /hnny. 156/: MEmwyw G wmphpniGw-
1hG nhitint hwpgny tpyph ‘Lwhuwquhp Yud hp 115 wlnudGhph
nhindh hpdw G Yypw Utipdp npnpmd E juwjwglnd dwyjGtph 3/5-ny:

Mbnmwywl mphpniGwhb ghitine dwipwdiwulbpp bt qu-
nwjuwpwul pGpuguwupqbpp vwhdwlymd GG onptlpny:
Onptilipp Gwhiwwmbtumd k Gubi, np phinuip Gwhwwbu Gipu-
Jugynud  Utjih UwhdwGunpuyuwl yquunwufuwGuwnynipjuwb
hwGdGuwdnnnyh nuuniGuuhpdwGp:

Pnnp wy G nhypbpnuy, tpp ywunwujuw wnynipymGp wwj-
dwlwynpyuwo E wihwiwwmbtntihnipjw b vwhiw ungpuui yuw-
hwGoh nwhumdwdp, Ntmwywl mphpniGuwih npnydwdp wiép
Juwnpnn L ywywnnlwbly wpyb) jud qpyyby dwlinwwmhg:

Gpp wuwpwunlGwmwp widh h wuwpwnlt gnponnnipjwl Jud
wlgnponipjwl httmtiwlpny hwlgwlp Jud qubgulp L Ju-
nwnyt], wyw Jupnn L pwpdpwugyty Gub pphujul yumwu-
fuwlwwnynipjul hwnpgnp:

Uwhdwlunpmipjnip hunwy vwhiwlmd b Mbnwlyw6
wphpntGwih juquuwynpdw upgp /hnny. 199/, hwiwéw)G nph’
nnhpniGwp yuqiwo b Gwjuwquhhg, 2 mnuijwGtphg ti 16
wlnuuibtnhg: dbpohlGlGtinhu pGwnpnd t Utjdp' hp hpwygwunt-
pyGGtph dwdytinny: SphpntGwh wlnwuGtpp 66 unpnn hGt
yuwwnquiwynpltin yuy utGwwnplbp: SphpniGwih Gwjuwquhh
wmbtnulwGtpp tr wlnwadbtph Yhuhg ny wwlwup wtwnp L nilGb-
(wl puumuynph Wuwpunlmd Gywliwyytn hwiwp ywhwloynn
npuwlwynpnud:

SphpniGwih GwpuwquhG h yw)wumnbt G-tpuwgniy G gunmwpu-
Gh Gwpuwquwh( E:
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h mwpptpnipynG (thww dnntijh, Spubehuwgynd {wlpu-
ybhwnipjwl puwwpubp, npp Gny6 wnwpbnipjniGl £ juwnw-
nnud, yuqiwynpynid E wyp uyqpeniGpny: Uj6 nGh 15 puumunp,
nphg 12-p ywwwqwiwynpltp GG, npnlp hwjwuwpwybu
nGunpynud GG UgqujhG dnnnyh tr UkGuwwnh Ynnihg: Gptip wi-
nwulbpp yénwphy nwunwpwihg GG, npnGghg dtyp Gwjuwqu-
hnud £ {wlpuybtinnipjul nuumwpuinig:

Swlijugwo wid, ny qulnwd k, np junwjuwpnipjul winud-
Gtph gnponnnipniGGatpnd hwlGguwlp Yud qubgulp Juw, funpng
E nhuty pnnnpGtiph hwpgny hwGdGuwdnnny: dbpohlGu nhinuth
nuuniGwuphpnipjuG wprnyniGpnid npnpnid £ jujwuglnud dkpdty
nhdnwip jud nhit] Gfuugnp nuunwuwghG {wipuwtnnpjwl
nuunwpwl gnpd hwpnigtint hwdiwp: Uwlpudwultpp yulnGw-
Jupgynmu GG opquiGuljwb optlpny:

Mnpunniquihwyh Uwhiwlwnpnipjudp Gwuwnmbuduo
/hnry. 117/, np punqupwul yuwpwunb qpuntglnnGbpp’ wwwn-
Guljuwl yupmujuinpynGibiph junmwpdimb phpnudnyg poyy
unpyjuwd hmGgunp gnponiGnipjub fud wmiqnponpju b hudwp
ynpnid &6 punupwywl, punuwpwghwljwl Gt ppiwjul wwumwu-
fuwGuwwunynipyniG: Uynuhup6 £ hwdwpymd Gubt wihwdwntinb-
1hnipjuwlG ywhwbop syuwumwntn:

Lnitwumwind optilpny Gwuwwmtuuwo Jupgny uwhvw-
Gwnpuyuwl ywunwujuwlwwnynipjwl gnpop pGand £ wjn Gujw-
nwlny vntinoywd nuumwpwbp, nph 12 winwdilGtphG pguunw-
Unpltph yuquhg pGunpnd £ ywejwdtlup, huly Gwuwquhp h
wuwywmnlt Ukpnwwagh /QtpugniyyG nuunwpwlh/ GuuwquhG t:

Dhbjwlnhwynid, hwdwdw)G Uwhiwlwnpuipjub 101-ng ta
113-nny wwpwgpwdpbtinh, Mnmwlywl gquuuwpwlh wnetit hptilg
wupunlbwljwl wupmwuwlnpmniGGiph Juumwpiwli htwn
Juwwywo hpwjwhiwhinndbGiph hwiwp ywunwuhuwGunynt-
pjnil GG Ypnd Gpyph ‘Lwhiwquhp, NEnmwlwl funphpmh/unw-
Juwpnipjwl/ winuiGhnp, Uppupunuummpjub uGgitpp, gtipw-
gqni)i nwuwpwbh Gt qgipwgntyG Jupywyuwl nquunwpuwih wi-
nuiGtnn:

Mtnwlwl gquuuwpwih Gwuwquhb h yuywunlt G-tpw-
qni)G nuunwnpwlh GwhuwquhG E: Guquind Gipgpuiyynid GG G-
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nwagnti Jupswlwl nquunwpwih Gwuwquhn, donnyppujw
nuuwpwbGbph tptp Gwuwquhtn, hGswybu Gutt yunpuiki-
wmh Ynnuhg snpu mupny pGupduwo hhlq winuuGnp:

UhowqqujhG thnpdh hwiwnnun Ytpnionipniln Jyuynd t,
nn Gwbit dyniu pojnp GpypGipmd hwGpwjhG ppfuwblnipjul dwp-
dhGGiph vwhdwlwnpuwl ywunwuppwliwwnynipjuwl hwpgh
nionwip GnyyGubu GGpwnpnd L hunmw vwhiwGwnpuui ju-
(nGuwlwpgnmu:

Uwhdwwnpuiul dwjuppuynd wytnp £ hunmwly vwhiw-
(b vwhiwwnpwlwb nupptp hGunhnnunbtph o Wwumnlw-
nwnp widwlg yguwpuniuwjul ywpnwlwlnp niGitph htwn
Juyywd yuwunwuhuwlwwynipjul hhdptipp, hGyybu Gubt hw-
dwnpdbp nuuwlwl wunjwih thwgnpmpniGGapt nt uqiwynp-
dwl yunpgp:

Muwyunnliuwnmwp widwlg hwlpwjhG-hpuuwlywl ywnuwu-
fuwGwwnynpjwl vwhiwunpuuwl momuGtpp unpnn GG vwh-
twliwhwyty vwhiwGuypuijmi wwwnwufuwblouynipjub
Gtppnhhpjw pGpugwlungh vwhdiwGiwb ppowGwlyGtpniy:

bptlg ywyunlGtwlwl qupunwlwlinpjnGatph htn juw-
Jwo hwpgtinpny UwhdwGwnpnipjudp b opkilpny vwhdwGjwo
hhiptpny nt Jupgny vwhiwlGuwgpujul ywunwuppwlwwnynt-
pjnil Jupnn GG Ypby.

1) {wlpuybtnnmpjul ‘Lwhiwquhp, tpp UwhiwGwnpni-
pjul Juwu optilph phnwynpjwy fjuwfumiwb Yuwy owlp hwigw-
gnponipjwl yumwpdwl nhyptipnd yuwpjwitinh yumquiw-
UnpGtph vty punnpph wowownyny e dwjGtph plnhwlnip pyh
2/3-ny dbnunpuip L wnwownpyt] vwhdwunpuljub ww-
nwufuwuwwnympjul hwmpgbp ping guuwpub: Syjw pquunu-
pwlp Jupnn E npnpmd Jujuglh wlpuybmnipjul Lwjuw-
qwhh0 yuwyunlw(y wibnt Ywuhd,

2) wwwquwiwynpltpp, tpp fuwpunnd 66 Uwhdwlwun-
mpjuip (wuwnmbujwo wihwdwwnmbintjhnipjwl ywhwGon, hGs-
whu (wbti vty htppwyul Guunwypowlh plpwgpmy pytwp-
Ynipjm GGEph wnGywql Yauhg wihwpgbiih puguwlju)bm nhwpni,

3) Jupywuybtwump, junwjwpnipjul winudltpp, UaGwpn-
(wyul pwllyh Gwuwquhn, Lhpwhulhy Wwjwwmh Gwhuwquhn,
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hGpGuwyuwnp dwulwghnwul hwGdGwdnnnyltph winuuGtpp
Lwlpwybnnpjul Lwfuwquhh Jud WuwmquiwynpGhph 1/5-h
wnwownpinipjuip wyuwnuwitlinh ywwunquiwynpltph pnhw-
Ginip pyh Yhuhg wytijh dwjGtpny plgniGywo npnpdwl hhdw6
Ypw:

Pnnp w6 nhypbpnuy, tpp ywunwujuwwnynipymGp wwj-
dwlwynpyuwo E wlihwiwwmbtnthnipjul vwhiwugpuui yuw-
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qnyytip dwlinwwnhg:

UGYwju Gpwihg, pb ququiwytpyuwluwneniguopwjhl hiy
nwpptpwyny Yuntindyh vwhiwlwnpujul yuwunwujuwlwwm-
Ynipjwl dwpdhlp, wyG whump £ mGalw vwhiwlGwnpuljwb fup-
quyhdwy bt wjlGuyhuh thwgnpmipjnGitp, npuytiugh vwhdwlw-
nnwjwl Qunwnhunwpiwl wpgnipnid wiuniuwhbih 1hGh
vwhiwl(wnpuul yuunwuppwliwwnynipjnln:

‘Liwl yuwunwuhiwGwnynipjul wounipyniG6 k Gubi wb-
nwljul hpuvwlnpjul Jupniiwljmubi Gnpngyny jEqhwhidni-
pjwl bpupfuppp: Can npnud, «Lighnhdnipju6» G hyfuwlnipjuG
«hqunipjwl» 9ppwdwlp Gpulnud E, np Gpt Gpypnpn ghiypnid
hofuw Gnipjwl hpuwgw G hGtnt hwlquiwlpl £ wnwohl wyjw-
(ind, wyw tpypnpng nhypnid” hpwyww6 thGbny hwintpd, hy-
fuwlnipjnilp ywbwmp £ wlhpwdbym nt pwyjwpwuwp hwlpwjhG
JunmwhmpniG nGhGw:

Uhowqqujhl ypwlyumhyub yywjnd t, np hwGpwjhG Yywd-
ph wpwq thnhnfumpjniGGtpl twlwlnptl wgnmd G6 Gubt hy-
fuwlnipjwl YpnnGtph Giuniwdp hwipwjhG yupohph thnthn-
funipjwG Yypw: Shyywjwl ophGwlyGtp Yupnn GG ownwjt LU
it bpwluhwjh (wppwquhbGbph Guumiwdp wju tpyplGhph
pGwysnipjwl Junmwhnipjul Jhdwyn 2014-15 pywlwGGtphd:
dpwluhwynid hwlpwjhG Junmwhnipjwl wunhdwbp 2014 pyu-
JwGhG howy pnhniy 12 minynuh dwjwpnuyh:

Npn°Gp GG GiwG yhdwhh wwwmdwnGbipp Gt vwhdwGunpu-
hpwywlwb hGsy htntinpyniGGtp Yupnn 66 wpyty:

Liwb Jpdwylkpp hpiGulwlind wuydwlwdnpjwd LG hw-
vwpuljuul hwpwpbpnpyn Giipnd mknh nGkgng wjmpy hn-
thnjunipyniGGEphG pjewGnipjuwl hGunhnnunlbph wGhuwswp-
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hhiGwpwn Gpuwpfupp t:
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PREFACE

Within the last centuries, the issue of constitutionalism from the
viewpoint of the limitation of power and entrenchment of the rule-
of-law has always been in the spotlight of scientific research and
statecraft. The formation of the liberal legal thinking in Europe
pushed to the first line the necessity of guaranteeing human rights
and freedoms, and this revolutionary wave was firstly reflected into
the first practical systematized work, namely the Bill of Rights of
1689 in England. It was further reflected in the American Declaration
of Independence of 1776, as well as in the French Declaration of the
Rights of Man and of the Citizen of 1789. The latter includes a per-
fect formula in regard of constitutionalism, namely emphasizing that
“A society in which the observance of the law is not assured, nor
the separation of powers defined, has no constitution at all.” / Art
16 /. The existence of constitution was obviously conditioned on the
fact of existence of constitutionally stipulated values and fundamen-
tal principles in the real life.

The new logics of state-public formation of life was being de-
veloped, which took as a cornerstone emphasizing on law and limi-
tation of power. Founding Fathers of the Constitution of the United
States of America found the solution of this issue firstly in the sepa-
ration and balancing of powers. As James Madison used to argue, in
order to balance vanity it shall be confronted by vanity. He consid-
ered that the constitutional balancing of conflicting and competitive
interests can limit the Government and guarantee the freedom!''°. On
the other hand, back in 1773 Hakob and Shahamir Shahamiryans en-
titled the constitution of the future independent Armenia as “The

110 See Paccexr I'. KoucrurynmoHaiamsm: OmbIT AMEPHKH H JPYTHX CTPaH —
http://www.infousa.ru/government/dmpaper2.htm (09.03.2009).
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Entrapement of Vanity”, thus summing up in this title the whole
essence and logics of the constitutional regulations.

Taking as a basis these roots of constitutional legal thinking, the
liberal-legal developments gradually realized the genius generaliza-
tion widely recognized since the early Medieval Ages, according to
which if the human’s life laws are not driven from the natural law,
laws of nature, then they are not laws, but they are their degeneration.

The constitutional developments specifically during the XX cen-
tury gave a systematic integrity to the constitutional developments,
which were based on liberal legal value system. They have reached
their classical perfection in the Basic Law of the Federal Republic
of Germany, thus prescribing in Article 1, that human dignity, his/her
rights are not inviolable and inalienable, but they are directly ap-
plicable law.

The previous millennium brought many fundamental solutions,
including unprecedented systematic conflicts and collapses, which
dictated the necessity for new constitutional solutions to dozens of
countries. The last two big waves occurred after the World War 11
and the collapse of the USSR. In both cases the developments went
through the path of necessity for establishing of constitutional
democracy, which had been historically checked and did not have
value system alternative. That was achieved much more easily on
the level of constitutional textual solutions. The gap between
those solutions and the real life, however, continues to be huge.

The existence of constitution is not enough for solving any issue.
More significant, however, are the existence of adequate constitu-
tional order, implementation of constitution, transformation of con-
stitutional normative values into the rules of real life, as a result of
which it will be possible to guarantee the rule-of-law. The biggest
mission has been and is the harmonization of public life realities with
the constitutional solutions.

Few years ago in the preface of monograph titled “From Con-
stitution to Constitutionalism”, which was published firstly in Ar-
menian and afterwards in French, I mentioned that on 19-21
November 2004 the European Commission for Democracy through
Law of the Council of Europe (the Venice Commission) organized
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international seminar, which was examining the experience of con-
stitutional developments and main tendencies of the Eastern Euro-
pean states within the last 15 years!'. It was an effort which was
aimed to sum up the general logics of the European developments in
the field of the constitutionalism within the frames of new reality.
During this seminar our wish was to call attention on several key is-
sues, which are specific for the constitutional-legal solutions of the
transformative societies. The selection of topic of my report was also
conditioned by that and it was entitled “Constitutionalism: the Main
Tendencies of European Developments and Some Deformations of
the Constitutionalism in Post-Soviet Region”. The discussion of this
topic and several other concrete issues brought to the conclusion, that
the systematic research of peculiarities of constitutional develop-
ments in all post-communitarian area, the finding of nature and rea-
sons of existing deformations, the appeasement of the rupture
between the constitution and constitutional reality, as well the devel-
opment of functional legal concept and required approaches of over-
coming the consequences of the mentioned rupture have extremely
big importance for the broad circle of legal scholars. In our deep be-
lief, the solution of this issue has a fundamental importance for the
transformation studies.

The mentioned issue was much more broadly discussed in July
2013 during the international conference convened in Yerevan to
which delegates from 33 countries participated, as well as in publi-
cation titled” New Millennium Constitutionalism: Paradigms of Re-
ality and Challenges”, which was also published on the mentioned
occasion'!?. The latter publication was coauthored by 23 distin-

1Tt is worth to mention the fact, that on May 23-24, 2003 at the German city of
Gottingen the European Commission for Democracy through Law of the Coun-
cil of Europe (the Venice Commission) organized seminar titled “European and
US Constitutionalism”, which comprehensively examined particularly the value
system peculiarities of the matter at discussion (see Collection Science and tech-
nique of democracy, N 37. European and US constitutionalism. G. Nolte (Edi-
tor). European Commission for Democracy through Law. Concil of Europe
Publishing, 2005).

12 NEW MILLENIUM CONSTITUTIONALISM: PARADIGMS OF REALITY
AND CHALLENGES (Published on the Initiative and with a Foreword of Dr.
G.G. HARUTYUNYAN), YEREVAN, -2013.
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guished constitutionalists from 19 countries and reflected scientific
generalizations in regard of contemporary issues of development of
constitutionalism, thus suggesting also the conceptual ways for their
solution.

The same issue was again a subject of discussion at the interna-
tional conference organized on 24-25 November 2014 in Algeria, to
which constitutionalists from more than 30 states participated and
made as a subject of discussion the issues of constitutional develop-
ments in the African continent and the main reasons of social explo-
sion and deformations of constitutionalism.

The transformation from constitution to constitutionalism, from
the slogan “legal, democratic state” to the concept of strengthening
of the civil society and guaranteeing the rule-of-law is not only an
aim, but it also represents concrete issues, which also require con-
crete solutions. Upon the suggestion of my colleagues from different
countries, in addition to my scientific articles and reports/presenta-
tions presented at various international forums, I have decided to
present some of my conceptual approaches and analysis in regard of
these issues also in a more systematized way, thus reaching possibly
broader audience. Today the mentioned issue has more comprehen-
sive nature. Within the international context, the new value system
concussions, the implemented researches within the last years on na-
ture and content of social contradictions, the discussions at various
international conferences, the comparative analysis of value system
related peculiarities of constitution and constitutional amendments
of around 150 states from all over the World, as well as the necessity
or promoting new conceptual approaches based on contemporary
constitutional developments and new tendencies of internalization of
constitutionalism have conditioned the importance of the issue of
constitutional monitoring and development of certain methodological
approaches.

In the international practice of the recent years, not only on the
regional but also on the global level, there are many references made
to the experience of the constitutional developments, constitutional
culture and general characteristics and peculiarities of forming of
constitutionalism. These issues in particular became a subject of close
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discussion at the Summits of the International Association of Con-
stitutional Law convened in 1999 in Rotterdam, in 2004 in Santiago,
in 2007 in Athens, in 2010 in Mexico City and in 2014 in Oslo, as
well as during the International Congresses of the World Conference
on Constitutional Justice, particularly in 2009 in Cape Town, in 2011
in Rio de Janeiro and in 2014 in Seoul. In 1999 the special interna-
tional conference dedicated to the issues of constitutional culture was
in Poland''3. The fact that in the recent years at many universities and
research institutions around the World centers of comparative con-
stitutional law are being opened and many bulletins dedicated to the
issues of constitutionalism are being published is also conditioned
with unprecedented raise of role and importance of the constitution-
alism in the sustainable and synchronized development of the pub-
lic-state systems.

These issues have also been the subject of discussion at the an-
nual congresses hosted by the international organizations, such as the
Conference of European Constitutional Courts and the Conference
of the Constitutional Control Organs of the Countries of New
Democracy.

At the above mentioned scientific conferences, my reports/pre-
sentations were mostly dedicated not only to the exploring of main
trends of development of constitutionalism in the European states
and to the peculiarities of their manifestation, but furthermore, to the
deformations of constitutionalism and their roots in transformative
states. These issues, as the key matters of the transformation studies,
are for the first time a subject of such systematic research.

The contemporary international developments also state that
there is a deep social and value system crisis in many countries. In
our deep belief, the ongoing conflicts are also considered with the
constitutional deformations, which not once have been explored, as-
sessed and overcome. In the international context, the new conceptual
approaches in regard of entrenchment of the constitutional monitor-
ing system can also become an important guarantee for sustainable
and dynamic development.

113 See Constitutional Cultures. Ed. by M. Myrzykowski. Warsaw, ISP, 2000.
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The issue of constitutional monitoring gradually becomes more
urgent both from the viewpoint of theoretical-methodological and
practical approaches. We have put an effort to refer to its some as-
pects in the above mentioned publication dedicated to the new mil-
lennium constitutionalism challenges''“. It is also worth to mention
about the program “Monitoring of the Constitutional Developments
in Russia”, which was implemented in the time period of 2011-2013
by the Institute of Law and Public Policy of the Russian Federation''>.
The country assessments done by the Freedom House, as well by the
World Justice Project Rule of law Index are also constitutional mon-
itoring by their essence''®. Many other researchers also put an effort
to implement such assessments; however, the main issue should re-
main the manifestation of such conceptual and systematized ap-
proach, which will:

1. make the monitoring function as the integral part of the state’s
constitutional order,

2. provide functional and structural independence to the moni-
toring;

3. provide the solid grounding for methodological approaches
and methodological solutions;

4. provide the trustworthiness of the results;

5. provide ground for continuity/sustainability of monitoring;

6. provide grounds of inevitability of the results of the monitoring

The main aim of the constitutional monitoring is establishment
of constitutional legality and overcoming the constitutional deficit in
the state, which is also the main subject of this given analysis.

114 NEW MILLENIUM CONSTITUTIONALISM: PARADIGMS OF REALITY
AND CHALLENGES (Published on the Initiative and wiht a Foreword of Dr.
G.G. HARUTYUNYAN), YEREVAN, -2013.

Particularly see MoHHTOPHHT KOHCTHUTYIMOHHBIX IporeccoB B Pocmu:
Aunanuruueckuii Groaerenn. 2011. N 1; 2012. N 1-4. Angpeii Mejgyniesckuii,
RoHernTyiiioHHbIii MOHMTOPHHI: TporpaMa # pe3ylIbTaTbl DRCIIEPTHOTO
onpoca B Poccrm // CpaBnnrensnoe Ronernryimonnoe OGospenne. 2013.
— C. 43-54. The World Justice Project /worldjusticeoroject.org/, Rule of
Law index, 2010-2015.

16 Terean I'. Pumocodus mpasa: [lep. ¢ mem., M., 1990, p. 59.
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1. FROM CONSTITUTION
TO CONSTITUTIONALISM,
THE DIALECTICS OF THE
DESIRABLE AND REAL

In each legal system the constitutional culture first of all is con-
solidated and manifested by the help of constitutional doctrine which
is typical for the given system. The latter, in its turn, includes the in-
tegrity of systematized knowledge, principles and approaches in re-
gard of the life’s fundamental relations, their formalization in the
content of the Basic Law, their legal nature, social role, and political
importance. The integral part of the constitutional doctrine is also the
clarification of value system landmarks of social community, the def-
inition of the scope of discretion of power and rules of individual’s
behavior on the basis of the fundamental values of state and civil so-
ciety. The constitutional doctrine includes theoretical and method-
ological foundations of the Constitution, the criteria for their
implementation in social practice, standards for the determination of
constitutionality, trends in the development of constitutional studies
and constitutional culture, the nature and concrete specifics of con-
stitutionalization of social relations. Constitutional culture acquires
substance only in the event and to the extent, when and to which ex-
tent the Constitution or constitutional norms become a living reality.
It would be appropriate to recall Hegel's discourse on the substance
of “das Recht,” where he emphasizes that a notion and its existence
in real relations represent two different things, like the spirit and the
body, which nevertheless cannot be separate from each other!'!’.
Moreover, there must be a certain harmony between constitutional
perceptions and social realities, harmony between the desirable
and real, between the value which has gained a public recognition
and has become a basic rule of behavior and the real behavior.

17 See ‘Lnp pwnwghpp {wjjuquib (kquh: <wwnnp Gpypnpy: dhGawnpy, 1837
p., . 688.
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As a form of expression of constitutional culture and an expres-
sion of a certain level of cognizance of value systems in a social com-
munity, constitutionalism is determined by a number of factors:

1. the level of legal and philosophical perception of social phe-
nomena and objective laws;

2. trends in the development of the society and the degree of so-
cial validation of man,;

3. the nature of relations between an individual and the society;

4. value system priorities of the social community;

5. the level of development of production relations;

6. the level of social protection of an individual;

7. the level of political culture and legal awareness within the
society;

8. the existence of socio-economic prerequisites for the estab-
lishment of social accord;

9. the ideological orientation of state authorities and the level of
their understanding of the responsibility for the society’s future;

10. the nature of impact of universal values and the degree and
possibility of harmonization thereof with the qualities of national
identity;

11. traditions of formation of constitutional value system and the
level of their definition and realization via the legal means;

12. the nature of concrete constitutional solutions, the level of
their systemness;

13. the challenges which constitutional developments face;

14. the real level and quality of constitutionalization of social
relations;

15. the nature of impact by exogenous and endogenous factors
on systemic stability, etc.

The most important challenge of constitutional architecture is
for concrete constitutional solutions to be such as to allow constitu-
tional norms, provided there exists a necessary and adequate level of
constitutional culture, to be effective by default, with no “manual
override,” that is for the so-called “autopilot” mode to be engaged.
In the absence of such a culture the Constitution turns into a compi-
lation of fine language and wishful thinking or an instrument and
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leverage of governance, employed at the discretion of the authorities
within the four corners of the problems they need to resolve. In such
circumstances the nature of the phenomenon of a constitution is dis-
torted and it may no longer be perceived as “a determination of bor-
ders and Supreme oversight 8. A certain disruption takes place of
the unity between the phenomenon and its expression, between “body
and spirit,” which may lead to inevitably disastrous consequences
for the system.

An important characteristic of the expression of constitutional
culture is constitutional legal awareness. In most general terms the
latter implies a realization of the need for constituting norms in social
relations, a definition thereof, and willingness to live and abide by
those norms, as well as to respect and protect them. All members of
the society, their diverse formations and establishments including the
state as incarnate in institutions of public authority, constitute subjects
of constitutional legal awareness.

Lack of harmony between the constitutional legal awareness of
the members of the society and that of the state institutions may be-
come a cause of social discord and calamity. One of the main features
of civil society is that the state is guided by the constitutional legal
awareness of the public, which is in turn based on the safeguards of
the supremacy of law and the limitation of power by the law. One of
the most important missions of state power is to contribute to the for-
mation of constitutional legal awareness in each subject of constitu-
tional relations, based on a profound, meaningful and uniform
perception of fundamental constitutional values and principles and
their consistent implementation.

Quite naturally a citizen, various bodies of public governance,
as well as different subjects of constitutional relations are endowed
with varied constitutional legal capacity. The latter is determined
by the nature of their constitutional functions, the scope of compe-
tences, rights and duties. An important feature of constitutional cul-
ture is the extent to which the functions of various subjects of
constitutional legal relations, rights and duties are harmonized and

118 This circumstance was conditioned also by the fact of the adoption of canonical
constitutions by the national-ecclesiastical assemblies.
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balanced, the extent to which maintaining such an equilibrium in its
dynamics is guaranteed.

The historical experience of formation of constitutional culture
in the Armenian reality attests to the fact that it has undergone serious
evolutionary development, structural and systemic progress. The first
steps were determined by the need to assign legal nature to funda-
mental customary norms and to clarify value system guidelines. It is
not incidental that 7 out of the 30 canons ascribed to Gregory the II-
luminator (301-325 A.D.) pertain to matrimonial and familial rela-
tions. Rules are prescribed on “leaving one’s second wife and
returning to the first,” “a virgin and second marriage,” “abducted
girls,” “the effeminates (homosexuals),” “the wailing and the
lamenters,” “those who distort the last will of the deceased,” etc. All
these canons clarify and condense value system approaches and rep-
resent rules of behavior that characterize the ethical composition of
an individual, the family and the society.

It is typical for the Armenian reality that, also through subse-
quent centuries, the constituting canons enacted by the national-ec-
clesiastical councils assigned a great place to matrimonial and family
relations and the rules of ethics. It follows from an analysis of the
rules enacted in the course of the 4" to 8™ centuries that they were
first and foremost devoted to assuring compliance with the divine
commandments, strengthening the foundations of the system of val-
ues underlying individual and social behavior. This issue was as-
cribed more importance than the regulation of the forms and nature
of governance'"”.

Another important feature is that the continual risk of losing
one’s statehood, external pressures, the imperative of preserving iden-
tity qualities and a number of other factors have constantly pushed
to the foreground the need to strengthen the family, preserve tradition,
forge a healthy social environment, acquire clearly defined value sys-

119 Naturally, whether in the past or now, relations between religion and constitu-
tional culture have their specifics in various countries. On this see: Penelope
Foundethakis (Panteion University, Athens) - Religion and Constitutional Cul-
ture in Europe // Constitutional Cultures. Ed. by M. Myrzykowski. Warsaw, ISP,
2000, pp 169-191:
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tem orientation. At this stage the basic expressions of the still em-
bryonic constitutional culture pertain to the implementation of those
social priorities. The issues of social and individual moral behavior
became more important than the ones regarding the state system. As-
surance of man’s divine representation, securing the pure qualities of
his creative essence become the axial issue of canonical constitu-
tions.

Beginning with 301 A.D., with the proclamation of Christianity
as a state religion, a qualitatively new reality of co-operation between
secular and church authorities emerged in the country which, through
the course of the centuries, played a crucial role in the formation and
development of Armenian legal and constitutional culture!?°.

In the conditions of existence of statehood the clarification of
foundations of the constitutional order of the state, the formation of
a system of governance, the establishment of the main principles of
citizen-state interaction, the regulation of the external and domestic

functions of the state become the principal expressions of con-
stitutional culture.

The lessons of history indicate that the birth of constitutions is
often dictated by the need to address the most complex issues that
challenge the society. In reality the adoption of the US Constitution
in 1787 proclaimed to the world the emergence of a completely new

type of a state. In September 1774 the British colonies convened
the first continental congress in Philadelphia, which raised a voice
of protest against the trampling of the rights of the colonies. Already
in 1775 unconcealed struggle for independence broke out. The Sec-
ond Continental Congress, convened in July of 1776, set forth the
issue of the need for the adoption of a declaration of independence,
which was enacted on July the 4. The drafting and adoption in 1787
of the Constitution by the Constitutional Convention, which was sub-
sequently ratified by the states, played a pivotal role for the ensuing
close co-operation between American states, establishment of a uni-
fied state and the strengthening thereof. A study of the history of

120 See, in Particular: Christopher Collier and James Lincoln Collier, Decision in
Philadelphia: The Constitutional Convention of 1787, New York, 1987.
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adoption and ratification of the Constitution, the unyielding struggle
between the federalists and anti-federalists attests'?! to the fact that
the establishment of a federal state was of fundamental significance
for the formation of American constitutional culture, which is char-
acterized by the separation and balance of powers through checks
and balances, the existence of an independent judiciary and judicial
constitutional review. For the first time in the world a presidential
republic was formed on this basis. The first expressions of subsequent
development of American constitutional culture pertain to the con-
stitutional amendments that entered into force in 1791, enshrining
fundamental human rights and freedoms and their safeguards (The
Bill of Rights). In some sense it was a transition from the power-
centered constitutional model to the human-centered one. The
American experience in fact marked the dawn of a new quality
of constitutional culture, which is characterized by a constitutional
system that includes the foundations of constitutional order and the
procedure for the organization of state power, as well as the entire
spectrum of relations between an individual and the society.

As we have mentioned, constitutional culture is a continually
developing phenomenon, which acquires a qualitatively new essence
and substance in conditions of a democratic state and civil society.
The latter is determined by the role and significance of the Constitu-
tion in these societies. The constitutionalization of social relations
is an important accomplishment of democratic civilization in the
sense that such societies are characterized by non-discrimination,
pluralism, tolerance, solidarity, respect toward human rights and free-
doms and protection thereof, clear-cut and reliably guaranteed sepa-
ration of powers, and the administration of justice prevails.

In a society like this the following become the main descriptors
of constitutional culture:

121 Tt would be appropriate here to refer to the statement by the representative of
Senegal at the international conference in Santiago (Constitutionalism, old doc-
trines, new world, Chile, January 12-14, 2004) to the effect that all African coun-
tries have constitutions but there is no constitutionalism, since those
constitutions are predominantly constructed on the basis of imported values and
have the nature of mottoes.
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1. the place and role reserved to an individual within social re-
lations, recognition of and respect towards his dignity, guaranteeing
rights and freedoms as ultimate values with direct effect:

2. restricting authority by law;

3. separation and balance of powers, assurance of a dynamic
equilibrium in the chain functions-institutions-competences:

4. establishment of the power of the people, elected nature and
accountability of government;

5. optimal decentralization of political, economic and adminis-
trative powers, guaranteeing free economic competition;

6. the existence of a judiciary system endowed with functional,
structural, material and social independence;

7. harmonization of domestic legal system with international
legal norms and principles;

8. assuring Constitution’s supremacy and stability.

These principal descriptors may be expressed differently in var-
ious constitutional systems. But it is incontestable that a Constitution
is not a commodity that may be imported or exported. It repre-
sents a dynamic conceptualized model of every country’s particular
system of values, called upon to secure the progress of such a system,
its harmonious and sustainable development, taking into account the
advancements of progressive ideas in this area'??. Therefore consti-
tutional solutions are also based on fundamental principles of nature,
deviations from which may add a different quality to the constitu-
tional system. For example, excluding the possibility of restricting
authority by law is sure proof of the fact that we are not dealing in
this case with a rule-of-law state, and without clearly defined sepa-
ration of powers the establishment of constitutional democracy would
be impossible. The formation of democratic governance is also im-
possible in the absence of appropriate constitutional culture. It is not
incidental that in literature one encounters phrases like “anti-consti-
tutional culture” or “constitutional anti-culture™ 23, This attests to the

122 http://university.tversu.ru/misc/pravo/pravo.html.
12 pmumnmuwdtwlg 9., Fwnwunwiwghpp Utuppup @nph. bputwpw GuyuG
htnwqonniphiG // «dnpd», 1879, N6, p. 66.
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distortion of constitutional values and principles and as such their
becoming an instrument in the hands of the authorities.

In view of the principal descriptors of constitutional culture, con-
stitutional architecture should depart from the premises of first clar-
ifying the constitutional objectives of a society. This should be
followed by spelling out the principles that emanate from the value
system orientation of a given society and are laid in the foundation
of constructing a country’s constitutional order. The degree of their
implementation determines the true character and features of expres-
sion of constitutional culture in that country. The success of consti-
tutional democracy in a state, in its turn, shall be judged by the level
of its constitutional culture, which in our times constitutes one of the
important components of the national security strategy. Almost a cen-
tury ago, reflecting on the Lawbook of Mkhitar Gosh, V. Bastamiants
wrote that when a nation’s “legal culture” is adequate, it may “clev-
erly and beneficially enjoy liberal laws and a broader autonomy, re-
quiring, as new phenomena emerge in its life, to have new laws put
in place.”124,

Constitutional culture is not an abstract notion; it is manifested
in all aspects of the existence of social organism. It reveals, first and
foremost, the system of values that underlies social interaction and
the operation of state machinery. The level of constitutional culture
determines particular constitutional solutions, and the progressive
nature of a Constitution as a country’s Fundamental Law. Constitu-
tional culture is incarnate in the laws and statutes enacted, the polit-
ical organization of a state, the operation of and relations between
political institutions and branches of government, the social sub-
stance and the legal capacity of an individual. Lessons learnt from
history invariably indicate that, after all, the main yardstick for gaug-
ing the level of constitutional culture in a country is the degree of
constitutional democracy, and raising it is the foremost requirement
of constitutional culture.

The way from Constitution to constitutionalism, from desir-
able to real passes through constitutionalization of social relations.

124 Tt took place in Cape Town (the Republic of South Africa), on 22-24 January,
2009.
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The most general feature of international constitutional and legal
mind is the fact that now, more than ever before, it is considered im-
portant to have sound guarantees of constitutional principles and
norms in social practice. Their so-called constitutionalization is con-
sidered to be the prerequisite for the establishment of the rule-of-law,
of democratic state systems.

If, prior to the 18th century, the development of the legal and
political mind had lead to the idea of adoption of constitutions, ac-
quiring social cohesion through the Fundamental Law of social com-
munity, the main challenge of the post-constitutional period was
guaranteeing constitutionalism in the country through the Con-
stitution.

In the course of the last centuries consistent solutions to this
challenge have become the axial direction of legal developments in
Europe. Unfortunately, in their current qualitative expressions these
solutions are only now beginning to acquire a topical nature for us
here, since they may essentially apply only to independent states
under particular value system orientation.

As we already mentioned, constitutionalism is a complex so-
ciopolitical and legal phenomenon. It first and foremost assumes the
establishment of constitutional democracy. This objective is pur-
sued by countries that have chosen the path of social progress.
Reaching this objective, among others, requires certain manda-
tory guarantees to be in place, such as the recognition of and ad-
herence to constitutional objectives and fundamental principles
both by the state and the entire society, necessary legal conscious-
ness, the existence of state authorities in compliance with consti-
tutional principles, the construction of a legal system following
the principle of the rule-of-law, reliable protection of constitu-
tional order and the supremacy of the Constitution, etc.

The First Congress of the World Conference on Constitutional
Justice'” gave special importance to the issue that in many countries

125 As it was fairly mentioned by Professor Ernst Ulrich von Weizsécker, in such
conditions, when democracy is enclosed in the national-state borders, but eco-
nomic relations have a supranational nature, one should speak about the neces-
sity of a new stage of the development of democracy — global democracy
(Deutschland, 2002, N 4, August-September).
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the establishment of constitutionalism has significantly fallen behind
the constitutional documentary solutions. The latter are often copied
as achievements of the legal thought and the human civilization, not
becoming an organic component of the value system of a given con-
crete society. The existence of the Constitution is not enough for es-
tablishing constitutionalism. Moreover, Great Britain, which doesn't
have a separate Basic Law, is currently considered as one of the es-
tablished democratic and rule-of-law states in Europe. The issue is
in realizing the fundamental constitutional principles in the na-
tional legal system and social practice.

At the same time, the issue of harmonization of national and uni-
versal on the level of constitutional solutions is not just urgent, but
also initial from the aspect of the current international legal devel-
opments. The issue is not only what exactly is the constitutional order
enshrined by the Constitution or what principles underlie the relations
of the authorities with the law. What is essential is how does the con-
stitutional order in question translate into social reality, to what extent
do fundamental constitutional provisions acquire flesh and blood,
who is the real source and bearer of power, to what extent is human
dignity protected or guaranteed, how separate, independent and bal-
anced are the branches of state government? Safeguards for the above
constitute the basic yardstick that makes it possible to assess the real
standing of constitutionalism, to reveal the level of harmonization of
the real and desirable.

For the states which chose the way to the rule-of-law and democ-
racy the comprehension of the reality that the path from the Consti-
tution to constitutionalism doesn't end just by adopting the Basic Law
of the state, by this or that preparatory step prescribed in the transi-
tional provisions, by the formation of necessary institutions, by defin-
ing human rights and freedoms in the Constitution. This way is a
peculiar reflection of the prescribed and the reality, the interrela-
tions of which have an initial significance particularly for the trans-
forming social systems. This way passes through an each member
of the social society, through the whole system of his/her value
perception.

At the same time, in the new millennium the doctrines regarding
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the political formation of the society and constitutional developments,
which, stemming from the 16-18th centuries legal-philosophical ori-
gins, in the 19-20th centuries became the theoretical base and corner-
stone for the formation of national state systems and international
legal relations, face serious challenges. The axis of discussions at the
summit of the International Association of Constitutional Law in San-
tiago in 2004 evolved around the subject "Constitutionalism, old doc-
trines, new world." Five days of discussions, more than 100 reports
presented to more than 450 participants from 61 countries had one
general conclusion: the new millennium poses new challenges to the
constitutional-legal solutions formed and realized in the previous cen-
turies. The old doctrines should be seriously rethought. New problems
require new solutions. The approaches were reflected in the same
spirit also during the 7th International Congress of the International
Association of Constitutional Law, held in Athens in 2007.

The raised questions are clear and obvious. The main issue is to
find exact answers to several concrete issues stemming from them.

Firstly: which are the new challenges the humanity is facing in
the new millennium, which may require new constitutional-legal so-
lutions?

Secondly: what peculiarities do these challenges have for the
social systems in transition and what kind of specific solutions do
they require?

Thirdly: which are the value system bases and main trends for
the further constitutional-legal developments?

The comparative analysis of the international legal developments
shows that the main factors, which are typical for the social order of
the new millennium and, to our mind, dictate new solutions, are, in
general, the following:

1. An unprecedented internationalization of various social
processes is taking place, economic, social, spiritual and cultural re-
lations are gaining a supranational nature;

2. Economic, information and legal globalization and universal-
ization of many values, which concern the social community, have
created a qualitatively new situation of social integration, when un-
precedented international formations are formed, as, for instance, the
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European Union, in case of which the idea of the supranational Con-
stitution inevitably emerged;

3. One of the peculiarities of the new reality is that the borders
between the national democratic systems and supranational economic
relations are essentially severed!2¢;

4. From the international aspect the democratic developments,
on one hand, require a new level and quality of co-operation, protec-
tion of the legal order, systemic harmony and stability, on the other
hand, a serious contradiction between strengthening democracy in
national relations and the dictate of force in interstate relations has
emerged'?’;

5. In such a situation overcoming international financial and eco-
nomic crisis, which gained a nature of a systemic, deep reproduction
crisis on the threshold of the new millennium, is also becoming dif-
ficult. Moreover, the systemic crisis establishes new preconditions
for social cataclysms, which don't find solution without bloodshed;

6. As a general tendency, the regulatory role of the state in the
social relations is decreasing'?®. But the global economic and finan-

126 The following idea expressed by the former President of France Jacques Chirac
during the international conference “On Peace, Security, International Law, Sight
to the Future” convened in Saint-Petersburg on April 12, 2003 is worth men-
tioning: “International politics, which is established on the basis of democratic
values, should be anchored by indisputable collective norms, and at the same
time, an international justice system should be founded, which should give these
legal norms a thorough effect. No international order, which is aimed at contin-
uous perspective, can be based on the logics of the force” (IIpaBosenenne,
2003, N 5, p. 8).

127 This concerns both the economic sphere and various issues of public adminis-
tration. As it was emphasized by Professor Yuri Tikhomirov, strengthening the
democratic foundations of the public power and establishing the effective system
of social self-governance create necessary prerequisites for the citizens to thor-
oughly and fully realize their right to participate in the governance of the state
(10.A. Tuxomupos - O mopepHH3anun rocynapersa // silypuan poceniickoro
mpasa. 2004, N 4, pp. 3-16).

128 The Nobel Prize winner, former adviser to the USA President, economist Jozeph
Stiglic is absolutely right, summarizing that the reasons for such a polarization
are the wrong course of economic globalization and extreme liberalism. The
aim of the development of the humanity is not to accumulate the richness in the
hands of a few individuals in conditions of ubiquitous poverty. Each economic
initiative should be assessed also from the aspect of its social consequences (“In
the Shadow of Globalization” Deutschland, 2002, N 4, August-September).
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cial crisis, which has a deeper value system nature, requests a new
approach — it’s impossible to reach stability in extreme situations
without the state’s active interference;

7. Accumulation of the negative social energy and systemic col-
lapses in the end of the previous century have lead to such a situation
of the social life, for which instability, uncertainty, value system con-
fusion, activation of irrational and “mediocrity”, are typical,

8. Strengthening of the civil society and establishment of the
democratic, rule-of-law state have become a universal ideal. The
issue of conciliation of universalism and national peculiarities is be-
coming more urgent. At the same time, instead of harmonization,
value system contradictions are straining in the nation-centered state-
social systems and human-centered ones. Moreover, the notions “eth-
nos” and “demos” should be rethought in the constitutional-legal
relations;

9. Human society, on the one hand, is gradually becoming a
mercantile consumer society from a spiritual and cultural one, on the
other hand, the religion, the spiritual sphere, moving away from the
essential role of making an individual to live on the basis of divine
values, are turning into a formal, self-contained inner church phe-
nomenon moved away from a human being. Moreover, in conditions
of evolving free market and economic global competition moral
norms are losing their previous role of the regulator and stimulus of
social relations;

10. The scissors of richness and poverty have reached such a
bound of polarization, when they simply become incompatible!?.
Drug addiction and terrorism have become a universal evil. The un-

129" As it was fairly mentioned by the former member of the French Constitutional
Council Professor Jack Rober, member of the Supreme Court of Ireland Francis
Murphy, member of the commission on legal affairs and human rights of the
Parliamentary Assembly of the Council of Europe Michelle Yunon, Chairman
of the Austrian Supreme Court Evrin Felcman and others within the frames of
their speeches “On Ensuring the Balance between the Interests of Expedience
and Human Rights in the Fight against the Terrorism” presented at the 10th in-
ternational judicial conference convened in Strasbourg in May 2002, the fight
against terrorism leads to the ensuring the victory of the ideals which underlie
the social agreement of the whole society.
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precedented spread of the latter has economic, social, political mo-
tives and resists to the value system, which nowadays underlies the
establishment of democratic relations on the basis of civil agree-
ment!30;

11. The human dignity, his/her rights are becoming an object of
international relations. Humanity entered the new millennium,
“crushing” national stereotypes of the perception of law and the issue
of human rights’ protection became a supranational phenomenon, es-
sentially restricting the state sovereignty in this issue;

12. The role and place of the international law are essentially
changing in interstate legal system. At the same time, differences of
traditional legal systems are becoming more relative. Precedent is
becoming an important source of law in the European Continental
legal system, and human rights, irrespective of national borders, are
becoming an object of international protection. Often also experi-
ments are performed for “exporting” democracy without paying suf-
ficient attention to the importance of establishing necessary
environment for its existence, or it is carried out just on the basis of
political calculations;

13. After the end of the cold war and in conditions of the dem-
ocratic developments in post-communist area new pillars of interna-
tional balance are being looked for. The world has transformed to an
instable unipolar system from a bipolar one with real tendencies to
outgrow to a multipolar system. On the one hand, the pillars of in-
ternational systemic stability are still in the process of clarification,
on the other hand, the existing international institutions serving for
this aim are losing their previous role and place;

14. New problems of universal co-operation have appeared. The
humanity has created sufficient prerequisites for self-destruction and
the factor of eventuality or natural disasters can make this probable

130 In international practice one can often meet fair criticism that the internal logics
of the historical developments, new realities, challenges of millennium aren't
studied and taken into account with necessary and sufficient deepness. They
have become mostly a subject for superficial speculations and political bargain-
ing (Particularly, Brands M. The Obsolescence of Almost All Theories Concern-
ing International Relations // European Review. 1998. 6(3)).
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possibility real. The necessity to act in cooperation against global
dangers has also become more than urgent;

15. The scientific and technological thought and achievements,
current informational opportunities, even tests for creating a technical
or organic artificial man are dictating new approaches of general
value system.

The list of enumerations can be continued. But the mentioned is
also enough to ascertain that in this context all the problems, which
concern the issues of the stable and harmonic development of the so-
ciety in national and international levels, should be considered!?'. At
the same time, it should be emphasized that the mentioned phenom-
ena aren't new and didn't appear suddenly. Just evolving, they have
gained a new quality and the nature of impact with all the conse-
quences stemming from this.

From the viewpoint of analysis of the dangers threatening the
constitutionalism in the new millennium, to our mind, summariza-
tions of the Chairman of the Constitutional Court of the Russian Fed-
eration professor V. Zorkin are also worth mentioning, according to
which, among those threatens he, particularly, mentions the follow-
ing!32;

1. Attacks on the Westphalian system of the world order'** and
establishing network governance principles while solving global is-
sues;

131 B. 3opbkud — Poib KOHCTUTYIIMOHHOTO CyJia B 00ecredeHnn craduibHOCTH 1t
passutisa Ronernrym // Ronerurynmonnoe npasocyme, 2004, N2, o 15-
28, 3oporun B.JI. - O6 yrposax komcrurymmonuomy crpoo B XXI Bere n
HeobXoMocTH TIpoBejienus 1pasoBoii pepopmbl B Poccun // Mypuan
poccuiickoro nipasa, 2004, N6, t9 3-17, 3operun B./l., CoBpemennsrii Mup,
npaBo n Roncrurynua. — M.: Hopma, 2010. — C. 54-68.

132 In this context the author speaks about Westphalian agreements signed in 1648,
which became the political and legal basis, according to which the state is the
main institute of the organization of the social society, as well as the international
relations, and the foundation of this system is the principle of the sovereignty
of the state.

133 The author means the necessity of the formation of a certain environment of so-
cial tolerance in the society, emphasizing that the absence of the social state can
become a reason for the collapse of the rule-of-law state.
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2. Attacks on constitutional human rights in the context of the
fight against new challenges and dangers, “legalisation” of the breach
of these rights within the frames of the fight against the terrorism;

3. The third threaten concerns the issue of realization of the con-
stitutional principle of the “social state”!34;

4. The fourth threaten concerns the slow process of legal reforms
or their absence, which particularly concerns the transitional systems.

These reviews of the author are typical for the new independent
states and are more interesting from the aspect of the international
integration of these countries. At the same time, the new phenomena
of internationalization were more actively expressed particularly in
Europe, where the economic, political, humanitarian and, in general,
value system co-operation based on the joint interests leaded to such
a quality of supranational co-operation when the established joint
economical, legal, structural base is quite naturally making the ne-
cessity of establishing supranational Constitution urgent. This is quite
anew quality of legal globalization, which is still typical just for the
European Union. However, the supranational legal order with its
peculiarities and the charge of active influence is gradually becoming
dominant in the whole world.

Developments of set of values of societies first and foremost
find their illustration in the Basic law of the country, which can
righteously be considered the collective biography of the given
nation and people'*. Therefore in order to make a full reference to
the peculiarities of constitutional reality in transitional systems, we
emphasize the need of particular targeted comparative constitutional
research, by deviating to some extent from the traditional approaches.
In this case the issue is not about what constitutional-legal solutions
are present in a concrete country. It is of utmost importance to dis-
cover throughout the last decades especially in various European
countries what social-administrative issues originated and in their
time what constitutional solutions were given. In this case we give
importance not to the comparative analysis of constitutions, but of
constitutional ammendments.

From the study of constitutional amendments and constitutional
laws of the last decades in i.e. Austria, USA, Germany, Denmark,
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Spain, Italy, Greece, Portugal, France, Finland and a number of other
countries, as well as the Constitutions of various other countries of
Eastern Europe and the former USSR (Poland, Slovenia, the Czech
Republic, Bulgaria, the Russian Federation, Lithuania, Estonia, Geor-
gia, Kirgizstan, etc), it can be concluded that from the perspective of
formation and development of constitutional culture, there exists a
number of stable and universal tendencies:

1. the axis of social-administrative relations becomes the human
being, with his or her inalienable dignity and rights. The latter are
constitutionally enshrined and declared as directly applicable rights,
restricting the exercise of power by the people and the authorities,
acquire reliable guarantees for domestic and international protection,
act as main criteria for the evaluation of the given. In the value sys-
tem of human community, the principle of rule-of-law becomes dom-
inant. The main criterion for the establishment of civil society in this
case is not the restriction of the law by power, but of power by the
law,

2. democratic values become the foundation for the constitu-
tional order and the safeguard for human rights, a general trend is
observed of gradually restricting central authorities, of decentraliza-
tion of power (political, administrative, economic), expanding room
for possibilities of self-governance and strengthening guarantees,

3. consistent implementation of the principle of the separation
of powers, ensuring their functional balance, reasonable checks and
balances become a universal requirement. The developments in rep-
resentative democracy ascribe paramount importance to the improve-
ment of political structures in the society and the protection of
political rights of individuals,

4. the issue of ensuring the independence of the judiciary, its sys-

134 The full texts of constitutions with amendments of all European countries are
presented in the two-volume edition published by The Venice Commission of
Council of Europe (See, Constitutions of Europe. Martinus Nijhoff Publishers.
LEIDEN-BOSTON, 2004, Volume I, II)

135 Written in 1773 in Madras with the aim of “Awakening the wise from indiffer-
ence and to exhort them to create a perfect chariot going along the way of fair
laws in harmony with our rational nature by their wit and wisdom” (The En-
trapement of Vanity, Yerevan, “Armenia” publishing house, 2002, page 16)
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temic integrity and completeness, as well as its viability become sub-
jects of special attention,

5. local self-governance, as a particular form of democratic au-
tonomy, is given paramount importance,

6. guarantees of stability within the Constitution get stronger,
a potent legal system is enrooted for identification, evaluation and
restoration of disruptions in the constitutional guarantees of human
rights and in the constitutional balance of powers, the constitu-
tional order acquires a most viable “immune system”, the right to
constitutional justice becomes especially important among human
rights,

7. solutions to the problems of assuring the “immune suffi-
ciency” of the social organism are sought within the constitutional
framework, and in its turn every modification of national constitu-
tions receive broad international resonance,

8. an increasingly greater place and role is given to interna-
tional law within the national legal systems. A noticeable trend ap-
pears of using identical basic constitutional notions. Harmonization
takes place in the selection of approaches to the criteria for the sep-
aration of powers and restriction of human rights. At the same time
attempts are made to seek “conciliation” between national specifics
and supra-national approaches.

Alongside the general trends mentioned above, issues of devel-
oping institutions that perform the functions of the branches of gov-
ernment, clarifying their functional roles and assigning them
sufficient competences also acquire great importance. On the other
hand, the interaction of authorities gets increasingly anchored to the
principle of partnership and solutions that assure a dynamic equilib-
rium.

Such regularities first of all have received a systemic new quality
in European law. Altogether European Union is also currently in the
stage of search of different changes. They refer to values and trends
enshrined in fundamental documents, specifically Treaty on Euro-
pean Communities (which were essentially changed by unified Eu-
ropean acts, Treaty on European Union, Treaty of Amsterdam and
Treaty of Nice) and Treaty on European Union (which was essen-
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tially changed by Amsterdam, Nice treaties and the Treaty of Lis-
bon).

As a result of current trends, by overcoming certain discrepan-
cies, for the first time an attempt was made to make the Unions Con-
stitution, the first legal document of the European Union. One of the
important achievements of legal-philosophical thought and social
practice, was the clarification of the value system which in its turn is
the foundation of constitutional order. Article 2 of the Draft of the
Constitution is simply entitled “The Union's Values.” It enshrines on
a constitutional level that: “The Union is founded on the values of
respect for human dignity, freedom, democracy, equality, the rule-
of-law and respect for human rights. These values are common to
the Member States in a society in which pluralism, non-discrimina-
tion, tolerance, justice, solidarity prevail.” These are not merely
words, but values that constitute the basis of an entire civilizational
system, and in any country aspiring to become a full member of the
European family these values must become viable bearings of fun-
damental significance.

Although the above stated constitutional agreement was not fully
implemented and “yielded” its place to the Treaty of Lisbon, never-
theless from the perspective of values the European trends did not
record any change. Furthermore, current European developments
claim, that if there is no culture towards respect of human rights,
everything else becomes irrelevant. People have to enter constitu-
tional relations as bearer of a certain culture, specifically the culture
of coexistence, culture of self-knowledge and culture of dignity.

To what extent are those valuable trends typical in transforming
social systems?

No matter how the world order was transformed as a result of
the collapse of the communist social system, the viewpoint and also
the ideology of millions of people have not changed. Europe in this
sense, is not merely a geographic perception, it is a system of civi-
lizational values and the bearer of those values has to be a citizen of
a state which has chosen the path of development of democracy and
rule-of-law. Those values are not alien to us, Armenians, they have
deep roots in the folds our history and have in terms of phylosophical
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perceptions have been best displayed especially in the work “The
Entrapement of Vanity”'36 by Hakob and Shahamir Shahamiryans.
However there is a need of thorough analysis and signification in
order to understand whether they are still living and viable values
nowadays, what is their place and role in our modern world percep-
tion and organization of the social life by the state.

In order to be in line with modern European developments in
terms of legal-phylosophical approaches and to make clarifications
for ourselves in terms of values it is necessary to explore and under-
stand the nature of European constitutionalism and especially the sci-
entific generalizations of the nature of law at least in the last couple
of centuries even if it is only in regard to their main approaches.

It is certain that historically the legal understanding has gone
through serious evolution. Legistic legal thinking, which was domi-
nant in Europe up until the beginning of XIX century'?” accepted the
idea that a man is an object which is subordinate to the authority and
not a free being. According to legism the law is the demonstration of
the will of the authority, the latter’s order'3. This doctrine was an-
chored in the legal relations that arose from the foundations of feu-
dalistic property. The feudal owned all means of production including
the serf and the will of the proprietor was highest law.

Developments of XIX century, specifically enrooting of contrac-
tual labor relations, recognition of certain rights of the human being
as a social phenomenon, the necessity of separation of powers, en-
rooting and giving importance to democratic values, made certain
corrections in the general philosophy of legal understanding. Legal
positivism (law based on the will of state) became dominant, which
interpreted rights as a result of subjective understanding, a creation
of the power, a grace passed by them. The will of the power which
had received the form of a law, was declared as a right, and political
compromise had the nature of state compulsion.

136 Important figures of this path were D. Austin, Sh. Amos, B. Windshide, A. Zitel-
mann, K. Herber, A. Holmsten and others.

137 More precisely see Austin J. Lectures on Jurisprudence or the Philosophy of
Positive Law. L., 1873. p. 73.

138 On this also see: Iloautnko-npaBoBbie MEHHOCTH: UCTOPUA U COBPEMEHHOCTH
(Ilox pen. B.C. Hepcecanma). M. 2000, pages 5-29.
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However Europe was forced to approach positivistic legal
thought with serious reservations, accepting the fact of presence of
non legal laws. It is a tormented saying that Hitler came to power
through law. It is non-debatable that as a result of seizing rights, fas-
cism was approved with the assistance of law. In the continental legal
system, where judicial precedents are not direct sources of law, and
laws are a mere result of political compromise, where often there are
no judicial counterbalances (including constitutional), equivalent to
the lawmaking process, the almost inevitable consequence of which
is the presence of a non legal law, and the endorsement of such laws
is full of social dangers.

Despite being an advanced trend, the positivistic legal thought
continued to lean not on the essence of objective law, but on its dis-
cretionary perception and expression of will of the power.

However the general approach was that the law and the state
must be lawful, guarantee equality, freedom and justice, and the
value system underlying these shall be based on the supremacy of
inalienable human rights'3°. Moreover, a legal system becomes
complete and viable when these values become constitutional val-
ues, receive constitutional guarantees of recognition and protection.
The success of that mission is conditioned by how constitutional
values are explicitly expressed in the norm-principles of the Con-
stitution and to what degree do the latter become living values im-
plemented in social life. In this regard the characterization given
by the former President of The former Yugoslav Republic of Mace-
donia H. E. Mr Branko Crvenkovski on June 3, 2004 in Skopje,
during the opening ceremony of the international conference was
very accurate, it was stressed that “We need a operating Constitu-
tion, not a mirage”’.

We may state, by way of generalization, that already in the be-
ginning of the 20th century European democratic processes created
the conditions, along with the expansion of liberal economic rela-
tions, for adopting the liberal-legal type of the understanding of

139 On this also see: [loautnko-npaBoBbie EHHOCTH: UCTOPUA U COBPEMEHHOCTH
(Ilox pen. B.C. Hepcecanma). M. 2000, pages 5-29.
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law'4. The latter’s essence boils down to the recognition of natural
human rights as ultimate values, as directly applicable rights and as
the basis for positive law. The inevitable logic of democratic devel-
opments made guaranteeing the rule-of-law an axial value in the Eu-
ropean legal system.

We consider it necessary to make a special reference to the real-
ity, that even in specialized literature often the interpretation of the
constitutional principle of the rule-of-law is strictly narrowed, mostly
it is presented from the aspect of its protection.

It is noteworthy, that the first comprehensive document related
to this issue, was the declaration adopted by France, which was titled
“ Declaration of the rights of Man and of the Citizen”, article 2 of
which specifically states that: “The goal of any political association
is the conservation of the natural and imprescriptible rights of man”.
Adopted by the General Assemblies resolution 217 A (IIT) of 10 De-
cember 1948 a universal document of fundamental importance in
terms of international law was titled “ Universal Declaration of
Human Rights”. Therein was considered baseline that “... the inherent
dignity and equal and inalienable rights of all members of the human
family are the foundation of freedom, justice and peace in the world".
Based on the legal-philosophical generalizations of the Declaration,
the subsequent constitutional developments empashized on four main
components'#!:

- constitutional recognition of human dignity and rights as a
fundamental and inalienable value, as a directly applicable
right,

- the guaranteeing of those rights, which determine the mean-
ing, content, nature of application and the nature of operation
of legislative and executive branches,

140 Incidentally, V. Goloskokov proposes an interesting classification of legal and
political concepts that have come into being in the 20th century, putting the main
emphasis on the theory of natural law and various incarnations of legal posi-
tivism. See: JI.B. T'omocrokos. IIpaBoBbie gorrpunbi: or [lpeBnero mupa j1o
nH(popmanmonHoii smoxu. M., 2003, pages 79-82.

141 Particularly see: Constitution of Federal Republic of Germany, article 1, Con-
stitution of Portugal, article 18, Constitution of Poland, article 30, Constitution
of Slovakia, article 12, Constitution of Slovenia, article 15, Constitution of Russ-
ian Federation, article 18 et cetera.
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- definition of constitutional criteria regarding possible limita-
tions of human rights, based on the fundamental principles
of civil society

- assurance of institutional guarantees and justice system for
protection of human rights and fundamental freedoms.

Europe arrived at these principles and made the current qualities
of legal perception the basis for social existence through a gradual,
evolutionary process of development, which, in Hegel's terms, re-
sulted in a great leap to new quality. This is the main path for
progress.
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2. THE ORGANIC LINK BETWEEN
THE DEFINITIONS “CONSTITUTION?”,
“CONSTITUTIONAL CULTURE”,
“CONSTITUTIONALISM”,
“CONSTITUTIONAL MONITORING”

An opinion prevails in legal literature that the initial meaning of
the verb to constitute (initiate, found) implies neither limiting polit-
ical power for the sake of individual liberties, nor inducing the gov-
ernment to abide by common ethical norms'2, “To constitute” first
and foremost means to establish, set up. Mcilwain claims that Cic-

1422 See Crusen Xoame, Rouernrymym n koncrurynmonammsm //CpaBaurenshoe
koncruryimonnoe odospenue, 2012, N3(88), - P. 61 (Manyvaluableworkson-
problemsofcontemporaryconstitutionalismhavebeenpublishedinthe USA,
wheretheproblemsofconstitutionalismaremainlyconsideredinthecontextofactual-
constitutionalrestrictionofpower. See. Holmes S. Constitutions and Constitution-
alism // The Oxford Handbook of Comparative Cons-titutional Law /Ed. by M.
Rosenfeld, A. Sajo/. Oxford University Press, 2012; Michel Rosenfeld, Compar-
ative Constitutionalism: Cases and Materials, (2d. Ed., West 2010) (with Baer,
Dorsen, and Sajo); American Cons-titu-tionalism: From Theory to Politics. Book
by Stephen M. Griffin. Princeton University Press, 1996; Constitutional Revo-
lutions: Prag-matism and the Role of Judicial Review in American Constitution-
alism.Book by Robert Justin Lipkin. Duke University Press, 2000; The Supreme
Court and American Constitutionalism. Edited by Bradford P. Wilson and Ken
Masugi. The Ashbrook Series on Constitutional Politics Rowman& Littlefield.
1997 Softcover; Progressive Cons-titutionalism. Book by Robin West. Duke Uni-
versity Press, 1994; Constitutionalism: The Philosophical Dimension.Book by
Alan S. Rosenbaum.Greenwood Press, 1988; Liberalism, Constitutionalism and
De-mocracy.Book by Russell Hardin. Oxford University Press, 1999; American
Cons-titutionalism Abroad: Selected Essays in Comparative Constitutional His-
tory.Book by George Athan Billias.Greenwood Press, 1990; Progressive and Con-
servative Constitutionalism. Journal article by Robin West, M. Tushnet, R.
Epstein, Raoul Berger, Robert Bork. Michigan Law Review, Vol. 88, 1990; Amer-
ican Constitutionalism: From Theory to Politics. Stephen M. Griffin. One of
Choice's Outstanding Academic Books of 1997; The Paradox of Constitutional-
ism.Constituent Power and Constitutional Form. Edited by Martin Laughlin and
Neil Walker. Oxford University Press, 2008 andothers).
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ero’s phrase “Haec constitutio” was the first reference to the notion
of “constitution” as applied to a form of governance'*3. Mcilwain
claims that Cicero’s phrase “Haecconstitutio” was the first reference
to the notion of “constitution” as applied to a form of governance!#.
Citing historical background, S. Holmes concludes: “the primary
function of ancient constitutions was not to limit existing power, but
create power out of the lack thereof” 145,

Under this epistemological chain of thought the notion of con-
stitution (constitutio — establish, set up, organize) is traditionally
characterized as the Supreme Law of a state, endowed with ultimate
legal power, the main features of which are determined by the fact
that it establishes:

- the bases of state order;

- safeguards to protect the rights and fundamental freedoms of

man and citizen;

- a system of state power, the functions, principles and organi-

zation thereof;

- a legal framework for the exercise of political power, as well

as individual political, economic, social rights and freedoms.

Topical discussions in international forums and legal literature
evolve around such subjects as “Axiological aspects of constitutional
developments,” “Development trends of liberal constitutionalism,”
“Constitution in the context of expressions of constitutional culture,”
“Characteristic features of European constitutionalism and constitu-
tional culture,” “Patterns of expression of supranational constitution-
alism,” etc!'¥6, We intend to approach these problems exactly from

143 McilwainCh.H. Constitutionalism Ancient and Modern. Ithaca, NY: Cornell
University Press, 1947, P. 25.

144 McilwainCh.H. Constitutionalism Ancient and Modern. Ithaca, NY: Cornell
University Press, 1947, P. 25.

145 Ibidem, p. 62.

146 See Crusen Xomame, Roueruryiyn n koncrurynumonannsm //CpaBunreibHoe
ROHCTUTYIHOHHOE 00o3penie, 2012, N3(88), - pp. 56-84; Kyrajpuu O.E.
Poccniicknii koncrurymponaimmsm. - M., 2008; TanueB E. Bosuuraionymii
HATHAIMOHAIIBHBI KOHCTHTYIMOHAINZM 1 COBPEMEHHbIE CUCTEMbI KOHCTH-
TyimouHoro kourpons // Cpasaureastoe KoHernrynmonnoe OGospenue,
2007, N4, p. 78-94; Posengennn M., Ilaiio A. Pacupocrpanenue nube-
PAIBHOTO KOHCTUTYIHOHAIM3MA: U3yUYeHUe PA3BUTUs IIPAB HA CBOGOJY CJI0Ba
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the viewpoint of revealing the axiological essence and interdepend-
ence of fundamental notions of constitution, constitutional culture
and constitutionalism, placing our understanding of these notions in
the context of Armenian historical reality'4".

A study of Armenia legal thought, especially in the wake of the
adoption of Christianity as a state religion in 301 A.D., opens up
unique opportunities for revealing epistemological, axiological, spir-
itual and ethical essence of these notions.

From the point of view of legal axiology the emergence of con-
stitutional culture is determined by the extent to which “constituting
relations” are evaluated in the legal sense, become commonly ac-
cepted rules of behavior, irrespective of the fact that they may or
may not be customary or universally binding behavioral rules'#. In
literature the Constitution itself is often deemed a cultural phenom-
enon only in the event when it is realized, becomes a living reality
that is perceived and recognized, rather than remaining a compilation
of pleasing language and smart ideas'#.

In the Armenian language the notion Constitution first and fore-
most implies an act of not just merely constituting, but of setting

B HOBBIX jemokparusx // Cpasuurensbnoe Koucrurynmonnoe OGospenue,
2007, NI. - pp. 102-120; CoBpeMeHHBIiT KOHCTUTYIIMOHAIN3M H TOCYIapPCTBO
Nspanns // CoBpemennslii koHcrutymuonamuaMm, 2006, N2.- pp. 50-54;
Teopusa roncrurynmonammsma u puocodus rocynapersa B PPl // 3akon
n nipaso, 2001, N5. - pp. 39-47; The Twilight of Constitutionalism?. Series Ed-
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See Gagik Harutyunyan, Epistemological nature of constitutionalism in the con-
text of historical evolution of constitutional culture.//The legal philosophy of
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borders. It is not incidental that in 1773 Hakob and Shahmir Sha-
hamirians entitled their Constitution for the yet-to-be independent
Armenia “The Entrapement of Vanity”. This implied outlining the
“ultimate limits” not only of freedom, but also vanity. The authors
of this unique historical document emphasized: “...We need a great
measure of kindness to restrain our lives with the law and freedom,
in order to become worthy of Lord's esteem!.”” These laws, in turn,
had to be prescribed “in harmony with human nature, according to
the desire of our rational soul !5,

At the same time, in the origins of Armenian constitutional-
ism, the notion of constitution possessed, above all, an axiologi-
cal-systemic denomination's2.

The authors of the New Dictionary of the Armenian Language,
published in Venice in 1837, provided a brilliant insight into the ax-
iological nuances of constitution. They precede the relevant entry
with multilingual equivalents, such as determinatio, constitutio,
statutum, dispositio. Then follow with an exceptionally remarkable
phrase: “Regulatory determination of borders and Divine Provi-
dence”!3. It is evident that we deal here not only with a supreme
“determination” of constituting nature and, hence, with legal regula-
tion of such a scale, but that it is based upon divine perception, a
system of values granted from above, ultimate Providence.

It is obvious that the dictionary in question covers a broad scope
for the notion of constitution, departing from a number of important
components:

- it is a decision, order, statute;

- it possesses determining significance, precluding “decisions”

that evade or are over and above it;

- the phrase “Divine Providence,” while augmenting the deter-

mining and ultimate nature of the “decision,” adds a particular
emphasis to the existence of its underlying perpetual values

150 The Entrapment of Vanities, Yerevan, 2002, p. 38 (in the Armenian lan-
guage)

151 Ibidem, p. 71.

152 See G. Harutyunyan - CONSTITUTIONAL CULTURE: THE LESSONS OF
HISTORY AND THE CHALLENGES OF TIME. Yerevan, 2009;

153 See “Lnp Pwnwghpp {wjjuqyub Laqyh, Gpuwa 1981, p. 688.
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that are granted from above. The semantic scope of this lan-
guage originates in spiritual, ethical, philosophical, cognitive
and Weltanschauung roots of the Armenian legal mind.

The elements of constitutionalism have come about in the course
of a lengthy historical period, in the Armenian reality they were ex-
pressed with a particular persistence, especially, as it was already
noted, following the adoption of Christianity as a state religion,
in conditions of the need for establishing coordinated, uniform
rules for secular and ecclesiastical lives. Mesrop Mashtots (362-
440), Yeznik Koghbatsi (circa 380-450), Yeghishe (410-475), Movses
Khorenatsi (circa 410-495) and many other outstanding Medieval
Armenian thinkers have reflected on issues of law, right, justice, in-
evitability of punishment, recovery commensurate with the guilt, in-
terdependence of the concepts of “reason” and “law,” and the role of
all of the above in human life, governing a state and ensuring the sta-
bility of the society. By separating divine justice from human, they
underscored that the law of kings was to punish the criminals, while
the Almighty punished both the criminals and the people. It punished
the criminals as the Lawmaker, and it punished the people as the Seer.
One of the characteristic features of this period is that great signifi-
cance was ascribed to the role of the law and justice in affirming
public solidarity, assuring the sustainable development of the
state!S4,

Movses Kaghankatvatsi recounts: “During the years of the Agh-
van King Vachagan there were many conflicts between lay people
and the bishops, priests and archbishops, the nobles and the com-
mons. The king desired to convene a populous assembly in Aghven,
which took place on the thirteenth day of the month of March 155,
The outcome of that assembly was the adoption of a Canonical Con-
stitution. Historiography dates this constitution, which contained 21
articles, to the year of 488 A.D'*°.

154 UphpmudjwG U., <wj pwnupwlul dnph wuwwndnipjniGhg, GptiwG, 2002,
p. 108.

155 MoBcec RamanrarBamm. Vcropus Arena. - Epesan, 1969. - p. 65.

156 ). K. UJuqjuG. {wjy hpuywlwl dnph qubGdwpwd, h. 1, GptuwG, 2001,
pp- 132-137.
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In this respect we would like to isolate the following considera-
tions:

1. Asituation had matured in the Armenian milieu by the mid-
dle of the 5th century, when attempts were made to address emerging
conflicts between various strata of the society not through the dictate
of force (including royal decrees or the use of the “stick”), but though
legal means, by enacting constitutional laws. This first and foremost
attests to the superior intellectual capacity and legal awareness of the
author of this initiative, as well as to the fact that his properties were
perceived by the society in an environment that was mature for this.

2. The adoption of a constitution by a constitutional conven-
tion, an amazingly progressive occurrence for the time, comes to
prove that the regulation of social relations was based on spiritual
principles, ethical values and social accord.

3. No other modifier than constitutional is used to characterize
the canons, affording them a special status, recognizing the su-
premacy of norms established through national consensus over any
other norm or canon.

Evidently only that society is progressive and stable, which is
based on ethical values and spiritual roots of legal perception. After
the adoption of Christianity as a state religion, when the rules of ec-
clesiastical and secular lives were jointly set on the basis of common
Christian Weltanschauung, one of the most characteristic and note-
worthy circumstances was that the factor of social accord had be-
come the foundation for legal regulation. The relations within the
society were regulated by an agreement forged at an assembly, rather
than imposed through force by a sole dictator. For example, Movses
Khorenatsi, referring to the Ashtishat Council of 365 A.D., states that
in the third year of the reign of King Arshak, Nerses the Great, son
of the supreme Patriarch Atanagines, “summoned a Council of bish-
ops in concert with the laity, by canonical constitution he established
mercy, extirpating the root of inhumanity”'s7, The Council prohibited
wedlock between close relatives, it condemned treachery, intrigues,

157 MoBcec Xopenanu. Ueropusi Apmennu. — Ep., 1997, — p. 224-225.
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greed, gluttony, usurpation, homosexuality, gossip, fervent alco-
holism, lying, prostitution, and murder. It also bound the nakharars
(princes) to treat their workers with mercy, and the servants to obey
their masters. It was decided to build hospitals for the feeble, orphan-
ages and asylums for orphans and widows, hotels for aliens and
guests, and levies and taxes were imposed to support all these.

In the first half of the 5% century the Council of Shahapivan
was convened, where, according to historical chronicles: “there came
40 bishops and many priests, deacons, ardent ministers and the entire
clergy of the holy church, all princes, provincial governors, supreme
justices, treasurers, generals, intendants, village chiefs, noblemen
from various regions”!58, The senior Nakharars of the Armenian land,
who were zealous defenders of laws and sanctities, said this: “Restore
the law and order established by Saints Grigor, Nerses, Sahak and
Mashtots, and establish by your own will other goodly things, and
we shall willingly and lovingly accept. Since the church’s law and
order has dwindled, and people have reverted to unlawfulness. You
shall define laws pleasing for God and useful in calling the church
to life, and we shall adhere to them and keep them strong”!1%.

The Council of Shahapivan enacted 20 canons, pertaining to
such important, funda-mental for their time, issues of Armenia’s in-
ternal life, as regulation of matrimonial relations, the operation of
the clergy and control over it, struggle against sectarianism, etc.

In order not to “justify heresy with ignorance,” Armenian Me-
dieval history provides other testimonies with an emphasis on adher-
ence to spiritual-legal rules that are the result of public accord. The
most salient among these is the "Armenian Book of Canons'" by
Catholicos Hovhannes Odznetsi (Hohvan Imastaser Odznetsi),
which was endorsed at the Third Council of Dvin in 719 A.D.
Odznetsi was among the first in the world after Byzantine emperor
Justinian the Great (482-565) and the first in Armenia to systematize
the Armenian Corpus Juris Canonici, a compilation of laws which
was promulgated by the head of hierocracy, the Catholicos, and con-

158 Agaran P.O. Ilamaraukn apmsancroro npasa. — Ep., 2000. — p. 42-43.
159 Ibidem, p. 43.
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tained the canons adopted and ratified by Armenian ecclesiastical
councils'®,

One of the specific features of the Armenian Book of Canons is
exactly in that it was a corpus of canonic constitutions, that had been
adopted in the Armenian reality since 365 A.D. and, which is remark-
able, they emphasize the divine nature of a reasonable being. A
human being, with his spiritual origin, dignity and the social role, is
viewed as the ultimate value and the bearer of legal regulation. As
emblematically noted by R. A. Papayan, “The framework of natural
law had been established before the creation of man, since for not
a single moment he should have existed in legal vacuum™6!,

An unshakeable value for Armenian reality was the understand-
ing that “the loss of the soul when one deviates from the spotless and
straight faith of the Father, the Son and the Holy Spirit, professed by
the apostles, is more than the loss of the body™162. A thousand years
ago Grigor Narekatsi in his Book of Lamentations brilliantly con-
densed the spiritual perception of the Armenian identity, when refer-
ring to our various passions, he underlines that human sins, however
many and diverse, are the misfortune, rather than the guilt, of an in-
dividual. Delivering “an ultimate prayer to God” through the lips of
the Armenian people, Narekatsi begs Him to guide man towards the
right path and a decent life. He deemed this possible in conditions of
accord and justice in the society that abides by the laws and “is
healthy in spirit,” where justice can not, however “waning, disappear
altogether” or “the scale of the law to become too light, making heav-
ier the scale of lawlessness”.

It was profoundly understood that a single good law or statute
was not sufficient; it was necessary for the people to embrace the
need of living by these laws, and for this attitude to be based on the
confidence anchored to stable virtuous values prescribed by the rea-
sonable essence of man. This is why Nerses Shnorhali (Nerses the

160 See Apmsnckas knura kanoHos. - Epesan, vol. 1 - 1964, vol. 11 — 1971.

161 Tlanasn P.A. Xpucrnanckne kopHu coppemennoro npasa. — M.: "HOPMA",
2002.- p. 210.

162 See Tosma Apupynn u Auanyn. Wcropus cembn Apupynmann. — Epesan,
1999 — p. 123.
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Fourth Klayetsi) in the 12th century addressed his words not only to
God, but also, through his "Encyclical" (1166), addressed his com-
mandments to the ministry, the "princes of the world" and the people.
This Encyclical was his first, an epitome of his prose writing, and it
has exceptional significance in terms of studying legal and constitu-
tional culture. This document is unique in its conceptual-program-
matic scope, value system generalization, and harmony between
norm-objectives, norm-principles and "behavioral" norms. Establish-
ing canons and guidance addressed to all strata of the society, that
were based on high spiritual and moral grounds, Shnorhali was cer-
tain that one might expect to succeed only through abiding by those
requirements, overcoming the perils of "evil and polyarchy" and pro-
ceeding by the "sprouts of justice." He advised the lay people not to
perform evil deeds, not to deprive, not to use wicked agents, not to
judge unfairly, to protect the widows and the poor, not to cut the pay
of the worker, to treat everyone with an even eye, not to abandon the
spiritual for the sake of the bodily. ““... Those who profess God only
in words but not deeds, have stillborn faith™163,

One may, without exaggeration, acknowledge that the Encyclical
contains numerous norms on human rights and the obligations of the
authorities. In "To the Princes of the World" he, in particular, advised:
"not to treat your subjects unlawfully by levying heavy and cumber-
some taxes, but judge everyone by law, commensurate to his capac-
ity," "do not deprive anybody and do not further divest the poor and
the disenfranchised," "do not appoint wicked and lawless adminis-
trators and governors over your domains," "do not judge anyone law-
lessly, but adjudicate rightly," "do not ignore the rights of widows
and the poor," etc. Shnorhali’s approaches to judging only by the law,
the retroactive effect of law, the degree of responsibility, proportion-
ality of sentence and other fundamental legal issues are remarkable
("never rule prompted by anger or unfair law, or punish someone or
sentence to death, since the New law does not allow for this, whereas
the Old law, although it allowed to rule for punishment or death sen-
tence, but not unduly, only in accordance with the gravity of the

163 Apakan P.O. [lamarankn apmsaunckoro nmpasa. — Ep., 2000. — p. 186.
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crime"). Moreover, the substrate of all commandments is the
human being, with the acknowledgment of the need to meaning-
fully organize his rational existence and spiritual pureness.

It invariably follows from the testimony quoted here, that the
act of constituting social relations, the establishment through
common consent of universally binding rules of behavior first
and foremost emanate from the system of socio-cultural values
of the society in question, the spiritual-moral origins of its be-
havior, and hence shape the appropriate level of constitutional
culture.

As mentioned in literature “...a value orientation is common to
every constitution. Any constitution is rooted in basic provisions rec-
ognized by the authorities as values within the civilization in question,
and it enshrines the former to this or that extent”'64. Regardless of
the dimension of time, the culture of every nation boils down to
its conscious existence, cognizant presence in time. It is this very
cognizant presence, which, at a particular level of development,
leads to the act of constituting the social behavior of man and the au-
thorities. As stated by a corresponding member of the Russian Acad-
emy of Science Ye. A. Lukasheva, “the socio-normative complex and
the values generated by the social interaction of people are important
components of culture!s.” It is with a notice to the value-systemic na-
ture of constitutional legal regulation that professor Michele Rosen-
feld and Andras Sajg underscored the topical nature of the problem
of the impact of transplanting liberal constitutional norms on the
propagation and strengthening of liberal constitutionalism'¢.

The constitutional culture is not an abstract notion; it is ex-
pressed in all spheres of social existence on the sound substrate of

164 See Houcrnrymusa B XXI Beke: cpaBHHTEIBHO-TIPABOBOE NCCIEIOBAHIE:
monorpadus /Edited by B.E. Ynpkun/. — M.: Hopma: UHPPA-M, 2011.
— p- 22.

165 Jlykamesa E.A.YemoBer, mpaBo, NMUBIIN3AaNNN: HOPMATHBHO-TIEHHOCTHOE
usmepenne. - M.: Hopma, 2011. - p. 12.

166 See Murrens Posendenn, Auwapam ITlaiio. Pacnipocrpanenue nubepajibHoro
KOHCTHTYIHOHAJINBMA: H3YUeHIIe PasBUTUA MPAB HA CBOOOJLY CJIOBA B HOBBIX
nemokparusix// Cpasaurenshoe Koncrurynmonnoe O6ospenne. 2007. N1, -
p. 102.
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spiritual and material values and ideals that were developed, suffered
through and honed through many centuries, irrespective of the exis-
tence of a written constitution or the will of the rulers'®’. That is the
reason why a Constitution may not be commodity that yields itself
to being exported or imported. And any transplanted element must
be adequate to the host organism. On the other hand, as emphasized
from a pragmatic point of view by Lech Garlicki, every national con-
stitution proclaims a certain set of values that determine the signifi-
cance of its provision. Since there exists no clear distinction between
values, principles and norms, all constitutions contain a number of
fairly general notions, which may serve as a basis in the process of
interpreting its provisions'¢s.

In the light of the current achievements of civilization the prin-
cipal characteristic of constitutional culture is that a country’s
Supreme Law must include the whole system of in-depth, endur-
ing values of the society and guarantee their stable protection
and reproduction. These values, in turn, are formed in the course
of centuries, each generation re-thinking them and, through its own
additions, securing the continuity of development. Success accom-
panies those countries and nations, wherein this chain remains un-
broken or is not seriously disrupted. Therefore, the notion of
constitutional culture in a broader sense may be characterized
as the entirety of the specific system of values, which underlies
the convictions, awareness, legal perception, and legal conscious-
ness of the social community, which were historically formed on
the basis of social accord, defining principal rules of behavior on
the basis of their spiritual and ethical intellectual absorption.

The constitution itself must embody this system of values, be-
come a product of cognizant presence of the society in question at
the specific historical phase of its development, become a result of
social accord around fundamental values of social behavior of

167 For more details see Gagik Harutyunyan - GONSTITUTIONAL CULTURE:
THE LESSONS OF HISTORY AND THE CHALLENGES OF TIME. Yere-
van, 2009.

168 Jlex Tapnunkuii. "Koucerurynuonnsie nennoceru” u CrpacOyprekuii cym. A
collection of communications "RoHeTn—ry—nnon—Hpie HEHHOCTH B TEOPUN
n cypebnoii npakrnke”. - M., 2009. — p. 221.
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the state and the citizen. This is the ideal one has to pursue. But, as
it is emphasized by professor Stephen Holmes, “So far no constitu-
tion has delivered on the promise of democratic constitutionalism or
adjusted the interests of the rulers to those ruled over'®.” We shall
return, in due course, to the reasons for this, at the same time it is
necessary to mention that this conclusion spells the conceptual need
for a method of approach to the constitution itself as the fundamental
law of the state or as the basic law of the society in question.

In the contemporary world the dialectic link between real social
life and the constitution is expressed through the prism of relevant
features of constitutionalism in the society in question. It seems ob-
vious to us that the presence of a constitution does not determine the
level and essence of constitutionalism in the society. One could not
agree more with Peter Barenboim over the following: “The causative
relation and interdependence between implemented and bookish
utopian ideas is one of the crucial issues in understanding utopianism
as an important movement in the constitutional and socio-political
discourse through the last three millennia™',

The constitutionalism, however, does not boil down to
utopian perception of ideas on the need for constitutional regu-
lation of social relations. Constitutionalism is perceived as a sys-
temic and intellectually absorbed existence of constitutional
values in real social life, which is what the entire legal system is
based upon. The normative features of this principle assume the ex-
istence of necessary and sufficient guarantees for a cognizant exercise
of rights and freedoms throughout the system of law and social rela-
tions. In a rule-of-law state any legal norm shall express itself as an
element of constitutionally agreed system of legal and ethical behav-
ior of man and state.

We also agree with the opinion of professor N. S. Bondar: “...
the value judgments on the constitution that prevail in the social con-
science, the level of constitutional culture in the society and the state,

169 Crusen Xoamc. Ronerntymum m koHerurymonanusMm //CpaBHuTElIbHOE
roucruryiuontoe opospenne, 2012, N3(88). - p. 59.

170 Bapen6oiim TT.A. 3000 aer gorrpunst pasienenus siacreii. Cyy Coiorepa. —
M., 2003. - p. 75.
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the potency of ideas of constitutionalism are predominantly deter-
mined not by the fact per se of the existence or absence in a society
of a legal constitution (basic law), neither, for that matter, by its
“age”: there exist far more important and profound, that is: socio-
cultural origins of constitutionalism!7!.”

The notion of constitutionalism is currently associated with a
number of legal phenomena, such as:

- the commonality of principles, rules of operation and structural
mechanisms that are traditionally used with a purpose of lim-
iting state power!’?;

- the constitutional means for the establishment of limits on state
power!”3;

- a national-scale supra-partisan consolidating ideology!'";

- a political-legal regime, one of the features of which is the in-
troduction of essentials of harmony and justice into the soci-
ety‘75;

- the existence of constitutional form of governance, state au-
thority that is restricted by a constitution'’s;

- self-restraint of the state!7”;

- supremacy of law in all areas of socio-political life, implying
priority of human rights and guaranteeing mutual responsibil-
ities of individuals and the state!’s;

7' Bounapp H.C. Cyne6ubiii  koHeturynmonamusm B Pocenn B cBere
KoHeTutyionnoro npasocyausa. — M.: Hopma; UH®PA. 2011. - p. 24.

172 11laito A. Camoorpanmdenne BIacTi (KpaTKWil Kypc KOHCTHTYIIHOHAIM3MA ).
- M., 1999.

173 Barendt E. Introduction to Constitutional Law. - Oxford Univ. Press, 1998.-
P. 14.

174 Hepeecsinn, B. C. KoHerurynmonaism kak o0IIerocyiapcTBeHHast nieonorist
// Roucrurynnonno-npasosasi pepopma B Poceniickoii Pepepanuu. C6. cr.
/ Edited by 0. C. Ilusosapos. - M., 2000. - pp. 6-8.

175 Cornnna /1. B. Roncrnrynmonamsm B Poccniickoit Denieparim Kak mornTiKo-
npaBoBoii peskum: aproped. Juce. ... Kawji. opuil. Hayk. - ExarepunOypr,
2001. - p. 7-8.

176 Tlysmpau 10. B. Ucropus poceniickoro koucrurynmonammama IX-XX Beros.
- CIT6., 2004. - p. 7.

177 1laiio A. TpaHcHaiioHaJIpHble ceTH M ROHCTUTYIMOHATN3M // CpaBHUTENb-
Hoe roHcruryimonnoe obospenne. 2008. N 5 (66). - p. 123.

178 Pomamos P.A. CoBpemeHHBIIT KOHCTUTYIIMOHAIN3M: TEOPETUKO-IIPABOBOIT
anaima. http://www .lawlibrary.ru/disser2000401.html (09.03.2009).
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- theory and practice of state and social lifeorganization in con-
formity with the Constitution, or a political system leaning on
a Constitution!”?;

- a principle of the rule-of-law, which assumes restriction of the
powers of the leaders of the state and public authorities's’;

- the existence of a Constitution (written or unwritten), its active
impact on the political life of the country... constitutional reg-
ulation of the state system, the political regime, constitutional
recognition of human rights and freedoms, the legal character
of relations between citizen and state's!.

Many authors also emphasize the supra-state components of
constitutionalism!®2. Attention is drawn to expressions of exogenous
and endogenous factors that affect political decision-making. Profes-
sor Stephen Holmes underscores that “...constitutionalism only
emerged in the era of democratic revolutions over the last three
decades of the 18" century. The principle of constitutionalism as-
sumed not just a possibility to organize political life, but a certain
ideal form thereof that subjected top politicians to a higher law, which
they were emphatically forbidden to modify at their discretion®?,
Developing this idea further, the author proposes a hypothesis, ac-
cording to which “...constitutional restrictions appear and survive in
cases when they cater to the interests of not all citizenry, but the
members of society who comprise dominating social structures” 84,

One may come up with other interpretations of the notion of con-
stitutionalism. What matters most in all of these approaches is that

179 http://dic.academic.ru/dic.nsf/enc-law/1027/.

180 Paccexr I'. Houermryrponaiamam: oneiT AMEpPUKHM W JIDYTHX CTpaH —
http://www.infousa.ru/government/dmpaper2.htm (09.03.2009).

181 See Ryragun O.E. Poccuiickuii koncrurymonammsm. - M., 2008. - p. 47.
We also believe that in this phrase the term ‘human being” would be more
appropriale instead of the term ‘person.”

182 See Neil Walker /University of Edinburgh/- Taking Constitutionalism Be-

yond the State. POLITICAL STUDIES: 2008 VOL 56, 519—543; EURO-

PEAN COMMISSION FOR DEMOCRACY THROUGH LAW (VENICE

COMMISSION) CDL-STD (2003)037, European and U.S. Constitutional-

ism, UniDem Seminar organized in Gottingen on 23-24 May 2003.

Crugen Xouame, Rouerurynum m konermrynmonasnusm //CpaBHureibHoe

koncruryipontoe obospenne, 2012, N3(88). - p. 59.
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they span the theory and practice of constitutional law per se. We
believe that constitutionalism is the expression of particular consti-
tutional culture commensurate to the cognizant existence of the
society in question; it is the systemic, intellectually absorbed ex-
istence of constitutional values in real social life, upon which is
based the entire legal system, this is the fundamental principle
of contemporary law.

It would be appropriate to recall Hegel's discourse on the sub-
stance of das Recht, whereupon he mentions that a concept and its
existence constitute two separate conditions which are only jointly
sufficient for actuality's>. Moreover, there must be a certain harmony
between constitutional perceptions and social realities. Harmony be-
tween the desired and the real, between that which has acquired pub-
lic acceptance, became a basic behavioral value and the actual
behavior.

The system of baseline legal categories, concurrently with socio-
cultural evolution, acquires a new appearance and new features. In
this system the notion of constitutionalism as a general legal prin-
cipal of societal behavior acquires a fundamental significance.
This notion is inalienably anchored to the constitutionalization of so-
cial relations and qualitatively new incarnations of constitutional
culture.

With a view to the above, we believe that the notion of consti-
tutionalism shall be perceived not as one of the basic principles
of constitutional law, but as a fundamental principle of the law
as such. One may paraphrase the well-known Latin phrase “ubi
societas ibi ius” (if there’s a society, law will be there) and claim
“where there is constitutionalism, there will be a rule-of-law
state.” Constitutionalism determines the essence of coordinated
behavior of the society, the character of its cognizant existence
in time, the level of maturity of social relations and legal regula-
tion thereof. This, first and foremost, is the ideal of civilized self-
regulation, which the society must pursue.

Within this approach, contemporary constitutionalism equals

185 Tereas I'. Puirocopua npasa: Ilep. ¢ mem. - M., 1990. - p. 59.
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the presence of fundamental rules of democratic and legal be-
havior, set by social accord, that exist as an objective living reality
in social life, in civic behavior of each individual in the exercise
of governance powers.

The problem does not merely boil down to the implementation
of the constitution, but rather to the formation of a social system in
which constitutional axiology is enforced by every cell of the system
as a prerequisite for its own existence. This is the only time-tested
safeguard for the implementation of constitutional premises and
for the stable development on the basis of social accord.

The genuine constitutionalism, as an incarnation of legal
matter, is inherent to social systems that have attained a certain
evolution of recognizing and guaranteeing social freedoms and
social accord on the basis of appropriate system of socio-cultural
values. A condition for the legal effect of a system of norms is in that
the pertinent norms are generally socially potent, that is they are so-
cially actual'®. As fairly stated by professor Robert Alexy, a doctor
of public law and legal philosophy, in a developed system the legal
effect of norms is based on a constitution, whether written or unwrit-
ten, which determines the conditions under which a certain norm be-
comes part of the legal system and is therefore deemed legally
effective'®’.

Any deformation of constitutionalism implies distortion of
fundamental constitutional values in a society, departure from
public accord over a system of socio-cultural values of co-exis-
tence, from “supreme Providence,” which, upon reaching a cer-
tain critical mass, will invariably lead to social calamities.

Only through calling constitution to life, affirming constitu-
tional-normative values as real-life rules, one may guarantee the su-
premacy of law and systemic stability. The harmonization of social
life with constitutional solutions based on the supremacy of law
was and remains aniiber-objective.

186 See Kelsen H. ReineRechtslehre. 2. Aufl. Wien, 1960.5.219 (Russianedition:
Yucroe yuenne o npase 'anca Kennszena / A collection of translations. Issue.
2. M., 1988. - p. 91).

187 Pobepr Anexcu. TTonsarne u ieiicTBUTEILHOCTD HpaBa (OTBET IOPHIANYECKOMY
nosurnsnamy ) . Translated from German - M., 2011. - C. 109-110.
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In rule-of-law state the existence of das Recht as a necessary
form of freedom, equality and justice in the social life, as a basis for
co-existence in a dynamic social milieu acquires a new significance
in human life.

Academician V. S. Nersessiants defines the essence of law as
formal equity, which is interpreted and spelled out as a universal and
equal measure of freedom and justice in the social turnover of men'ss.
Historical evolution has lead to the emergence of the liberal-legal
theory of the interpretation of law, under which das Recht is the uni-
versal and necessary form of freedom of men, whereas freedom in
social life is only possible as the law and in the form of the law'®. In
his turn academician S. S. Alexeev states: “mankind has no other
way or medium to address global challenges and problems that
jeopardize its existence than to install contemporary law right in
the centre of peoples’ lives”!%,

Naturally, the essence of the rule-of-law state is exactly in
the recognition of the supremacy of law and guaranteeing freedom
through limiting power by the law. This theoretical premise acquires
real substance when the society, in full realization and upon public
accord, intends to live and create pursuant to this principle and the
value-systemic criteria that it generates. The combination of the latter
provides the foundation for the constitutional order of every society.
In a rule-of-law state the expressions of das Recht both as an
essence and as a phenomenon are exactly characterized by the
relevant level of constitutionalism. This also determines the dialec-
tics of the law and das Recht, the relation of constitutionalism to the
Constitution as the Fundamental Law of the society. Constitution-
alism, like the law, is an objective social reality, the expression of
the essence of civilized cohabitation, which possesses the neces-
sary intrinsic potential for dynamic and stable development. At
a certain level of society’s development constitutionalism, as a fun-
damental principle of law, acquires a systemic and universal char-

188 Hepcecann B.C. ®unocodus npasa. -M.: HOPMA, 2008. - p. 3.

189 Ibidem, p. 30.

190 Anercees C.C. Bocxosxnenne k npaBy. Ilouckn n pemenna. — M.: HOPMA,
2001. — p. 710.
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acter of legal regulation, expresses and specifies the legal content
of guaranteeing and assuring the supremacy of law and the direct ef-
fect of human rights, appears as the criterion of lawfulness of the be-
havior of the subjects of law, becomes the baseline for lawmaking
and implementing activity, epitomizing the historical development
of a society in question.

The constitutionalism is the expression of co-agreed and civi-
lized society, which is based on the constitutional values and princi-
ples. The level and character of the real constitutionalism depends
on the level of protection of the constitutionally established func-
tional balance in the society. The public organism cannot dynamically
develop, if it does not have required mechanism of revealing, asse-
ssment and restoration of the violated constitutional balance. This
function in particular, that is the function of the public immune sys-
tem shall be implemented by the systematic constitutional monitor-
ing. The existence of such system is the manifestation of the highest
constitutional culture and a guarantee of provision of true constitu-
tionalism in the society. Taking into account the latter, it can be stated
that the term «constitutional monitoring» includes the functional and
institutional grounds of the legal regulation of mechanism of con-
stant, systematic reaviling, assessment and restoration of the violated
constitutional balance for provision of sustainable manisfestation of
constitutionalism in the society.

The discourse above boils down to the following primary prem-
ises:

1. Every nation’s culture is its cognizant existence, intellec-
tually absorbed presence in time. Constitutional culture is per-
ceived as the entirety of the specific system of values, which
underlies the convictions, awareness, legal perception, and legal
consciousness of the social community, which were historically
formed on the basis of social accord, defining principal rules of
behavior on the basis of their spiritual and ethical intellectual
absorption.

Systemically constitutional culture becomes incarnate at a par-
ticular level of development of civilization, when a cognizant need
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arises to establish, through public accord, basic principles and rules
of behavior as universally and legally binding. In the legal respect
this need has lead to the emergence of constitutions and constitutional
regulation of social life.

The constitutional culture acquires a new quality in social-state
systems where, alongside constitutions there also exists constitu-
tionalism, where the constitution is not a tool in the hands of public
authority, but rather a Fundamental Law of the civil society, the
means to assure harmonious and stable development thereof, which
not only sets basic behavior rules, but establishes limits on power,
restricting it by the law. In such cases we deal with the notion of
Democratic constitutional culture, which is characteristic of dem-
ocratic social systems, where features of national and mainstream
global cultures converge.

In a rule-of-law state the notion of constitutional culture is seen
as a particular value system, representing the axis of public
awareness, of historically formed, stable convictions, perceptions,
legal insight, legal consciousness, enriched by the experience of
generations and the entire mankind, that are the basis for the es-
tablishment and safeguarding, through public accord, of princi-
pal rules of society's democratic and legal conduct.

2. In this context contemporary constitutionalism is the exis-
tence of fundamental rules of society’s democratic and legal con-
duct, established through public accord, as an objective living
reality in public life, in each individual's civic behavior in exer-
cising state powers.

The constitutionalism is the expression of particular consti-
tutional culture that is commensurate to the cognizant existence
of the society in question; it is the systemic, intellectually ab-
sorbed existence of constitutional values in real social life, upon
which is based the entire legal system.

3. The normative characteristics of constitutionalism assume the
existence of necessary and sufficient legal guarantees for cognizant
exercise of rights and freedoms through the entire system of law and
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social relations. In a rule-of-law state every norm of the law must be
expressed as an element of a constitutionally endorsed system of
legal conduct of man and state.

4. The notion of constitutionalism shall be perceived not as
one of the basic principles of constitutional law, but as a funda-
mental principle of the law as such. One may paraphrase the well-
known Latin phrase “ubi societas ibi ius” (if there’s a society, law
will be there) and claim “where there is constitutionalism, there
will be a rule-of-law state.” Constitutionalism determines the
essence of coordinated behavior of the society, the character of its
cognizant existence in time, the level of maturity of social relations
and legal regulation thereof. This, first and foremost, is the ideal of
civilized self-regulation, which the society must pursue.

5. In rule-of-law state the existence of das Recht as a necessary
form of freedom, equality and justice in the social life, as a basis for
co-existence in a dynamic social milieu acquires a new significance
in human life. Naturally, the essence of the rule-of-law state is exactly
in the recognition of the supremacy of law and guaranteeing freedom
through limiting power by the law. This theoretical premise acquires
real substance when the society, in full realization and upon public
accord, intends to live and create pursuant to this principle and the
value-systemic criteria that it generates. The combination of the latter
provides the foundation for the constitutional order of every society.
In a rule-of-law state the expressions of das Recht both as an essence
and as a phenomenon are exactly characterized by the relevant level
of constitutionalism. This also determines the dialectics of the law
and das Recht, the relation of constitutionalism to the Constitu-
tion as the Fundamental Law of the society.

6. The constitutionalism, like the law, is an objective social
reality, the expression of the essence of civilized cohabitation,
which possesses the necessary intrinsic potential for dynamic and
stable development. At a certain level of society’s development con-
stitutionalism, as a fundamental principle of law, acquires a systemic
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and universal character of legal regulation, expresses and specifies
the legal content of guaranteeing and assuring the supremacy of law
and the direct effect of human rights, appears as the criterion of law-
fulness of the behavior of the subjects of law, becomes the baseline
for lawmaking and implementing activity, epitomizing the historical
development of a society in question.

7. The constitutionalism, as an incarnation of legal matter, is
inherent to social systems that have attained a certain evolution
of recognizing and guaranteeing social freedoms and social ac-
cord on the basis of appropriate system of socio-cultural values.
Any deformation of constitutionalism implies distortion of funda-
mental constitutional values in a society, departure from public ac-
cord over a system of socio-cultural values of co-existence.

8. The main mission of constitutionalism in the new millennium
is exactly in ensuring the stability and dynamism of social develop-
ment, strengthening morality in social relations, overcoming con-
flict-prone situations in intergovernmental and domestic relations.

Surmounting the deficit of constitutionalism is the throughway
for preventing the accumulation of negative social energy to its crit-
ical mass, whereupon social calamity becomes inevitable.

9. In the contemporary world the so-called regressive reality is
a result, first and foremost, of a systemic disruption of constitutional
balance in social practice that was not identified and rectified on time.
Which highlights the existence of systemic deficit of constitution-
alism or a distortion thereof. This, in turn, means that the supremacy
of the Ultimate Law of the land is not ensured. Whatever is being
endeavored today by the constitutional courts, notwithstanding the
dber-importance of their mission, is still fragmented and sporadic,
failing to ensure the necessary persistence and systemic continuous-
ness in identifying, assessing and redressing skewed constitutional
balance in the society, assuring constitutionalism in conformity with
the constitutional culture of the new millennium.
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10. The public organism cannot develop dynamically, if it does
not have the required mechanisms of revealing, assessment and
restoration of the violated constitutional balance. This function in
particular, that is the function of the public immune system, shall
be implemented by the systematic constitutional monitoring. The
existence of such system is the manifestation of the highest consti-
tutional culture and a guarantee of provision of true constitutionalism
in the society. Taking into account the latter, it can be stated that the
term «constitutional monitoring» includes the functional and in-
stitutional grounds of the legal regulation of mechanism of con-
stant, systematic reaviling, assessment and restoration of the
violated constitutional balance for provision of sustainable manis-
festation of constitutionalism in the society.
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3. CONCEPTUAL APPROACH IN INTRODUCING
SYSTEMIC CONSTITUTIONAL MONITORING

As rightfully noted by professor E. Tanchev: “the problem of
implementation of constitutional norms possesses at least two as-
pects. On the one hand, it pertains to the possibility of implementa-
tion of constitutional provisions, depending on their position in the
body of the fundamental law and the content of other norms of law.
On the other hand, of preponderant significance is the question
whether the social reality allows for complying with all the require-
ments of the constitution!®1.” Professor Dick Howard, in his turn,
identifies the following basic values of constitutionalism!2:

1) popular consent, acquired through representative institutions,
free organization of political parties, free access to voting and unen-
cumbered discussion of political issues;

2) limiting the powers of government through the separation
of branches thereof;

3) open society;

4) inviolability of aperson;

5) equality and impartiality;

6) constitutional continuity combined with adjusting to new
conditions, whether through amending language or by judicial inter-
pretation.

With a view to the basic values of constitutionalism as identified
by various authors, we have analyzed and revealed the main charac-
teristics of deformation of the fundamental constitutional principles

191 Eprennii Tanues. ConpaibHoe rocy1aperso (BeeoOHero 61arococTosHns) B
coBpeMenHoM koucrurynnonamsme // Cpasuumrensnoe Romcrurymmonnoe
O6ospenue. 2007, N4. — p 63.

192 Ilur Xosapa A.E. Roneruryimonamsm // Bepxosenerso mpasa: Collection:
translated from English. - M.: Ilporpecc -Yuusepe, 1992. — p. 53-65.
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and values in social reality. This was done on the level of the Consti-
tution per se (including the systemic deformations at the stage of
choosing the form of governance and inconstancies thereof), as well
as of deformations in the general legal system: distorted perception
and implementation of fundamental constitutional values on the level
of law-enactment practice!®3.

We have arrived at the conclusion that, especially in condi-
tions of societal transformation, deformations of constitutionalism
become the main factor contributing to instability and social
calamity. Overcoming these requires the existence of viable and sys-
temic constitutional monitoring, based on targeted and continual con-
stitutional diagnostics. This is the lesson taught by history, as well as
the challenge of time, requiring urgent attention and adequate action.

Our main conclusions converge on the following:

1. The existing models of constitutional review and supervision
fail to fully ensure the systemic and uninterrupted nature of revealing,
assessing and redressing disrupted constitutional balance in social
practice, thus failing to adequately address the challenge of time.

2. The failure to restore, in a timely manner, disrupted constitu-
tional balance, leads to the accumulation of negative social energy to
its critical mass, which culminates in social explosions and instability.

3. There is a lack of systemic and organic interaction in the
functional operation of institutes of power in ensuring the supremacy
of the constitution.

4. Until the government recognizes and ensures the exercise of
the individual right to constitutional justice, it would be impossible
to realistically guarantee the supremacy of law.

5. The systemic nature and continuousness of constitutional re-

193 See Meswaynaponubiii axpmanax “Romerurynmonnoe mpaBocyjiye B HOBOM
roicsiaenernn”. — Epesan: “Hikap”, 2005. - pp. 137-155; 2008. — pp. 27-
36; 2009. — p. 40-47; Monthly Houcrurynnonnoe npasocyane, KC P® u
OO0OO Publishers "lOpuer”. M., 2010, N3 (15). - pp. 34-36; Eppasniickmii
fopujmdeckuii :xypaaia, N 7 (26), M., 2010. - pp. 5-9; Gagik Harutyunyan
MODERN CHALLANGES TO SYSTEMIC DEVELOPMENT OF CONSTI-
TUTIONAL CONTROL (ARMENIA) // CONSTITUTIONAL LAW RE-
VIEW, Aptil 2012, N5, p. 173-179.
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view are only possible upon the introduction of a holistic system of
permanent constitutional diagnostics and monitoring.

The introduction of the fifth premise assumes that the preceding
ones have been adequately addressed through legal solutions. Of axial
significance here is penetrating the essence of institutional and func-
tional support of systemic and continuous constitutional monitoring.

Schematically we imagine such a system of monitoring as fol-
lows!%4:

SYSTEMIC CONSTITUTIONAL MONITORING

Civic society >

Parliament Head of state Government
Permanent Other
. constitutional ituti
Trial courts diz e copstl?utlonal
1agnostics nstitutes

I

Constitutional
Court

From the presented scheme it is derived, that for the implemen-
tation of the systematic constitutional monitoring in line with the re-
spective institutions of state power, the definite institutional and
functional role belongs also to the civil society, as the required “ner-
vous system” of the public organism.

19 Apyrionsn I'.I'. Roncruryionaanam: ypoku, Bbi3oBbl, rapantun. — Rues
"Jloroc", 2011. - p. 53.
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4. THE MAIN PURPOSES OF CONSTITUTIONAL
MONITORING IN CONDITIONS OF SOCIAL
TRANSFORMATION

The following are, in particular, the main purposes of constitu-
tional monitoring in conditions of social transformation:

- identification and assessment the deficit of constitutionalism
in the political behavior of the society;

- assessment of intra-constitutional deformations, identification
of the causes thereof and development of mechanisms to
overcome these;

- surmounting distorted perception of fundamental constitu-
tional values and principles in the society, increasing the level
of constitutional awareness;

- ensuring the necessary level of constitutionalization of polit-
ical behavior of institutes of power, as well as of individual
behavior;

- removal of deficit of constitutionalism in legislature and other
sectors of lawmaking;

- prevention of distortion of constitutional values and principles
in the practice of implementation of laws;

- systemic assurance of constitutionality of public governance;

- identification and tracking of transnational criteria for the eval-
uation of social behavior of individuals and the authorities.

A comparative analysis of constitutional lawfulness in the coun-
tries of not only new, but also traditional democracies demonstrates
that a certain systemic nature is lacking in addressing these chal-
lenges. They end up as a subject of political scheming, rather than
legal regulation.
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An analysis of the scope of these problems has lead us to the
conclusion that ensuring the systemic nature and comprehensiveness
of constitutional monitoring may only be possible, if the following
factors were to be profoundly considered:

1. The functioning of the social system, as a holistic organism,
possesses a multilayered hierarchic character, based upon ensuring
and guaranteeing the supremacy of law.

2. The main mission of the immune system of the social organ-
ism is in preserving the function of constitutional balance and stabil-
ity, since failure to restore disrupted balance leads to accumulation
of negative social energy to its critical mass, whereupon social
calamity becomes inevitable.

3. The control system of constitutional diagnostics and moni-
toring must function in its inherent regime of continuousness and rel-
ative independence, based on clear normative regulation.

4. Any social pathology must trigger and launch into action the
entire system of constitutional self-defense.

We believe that this would constitute a new level of guaranteeing
the supremacy of the living Constitution, when the entire system is
based not on abstract constitutional norms, but their real incarnation
in the society, ensuring intellectually absorbed existence of fun-
damental constitutional values and principles in real social life.
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5. “CONSTITUTIONAL CONTROL”
AND “CONSTITUTIONAL MONITORING™:
INTERRELATION AND DEMONSTRATION
OF ITS ESSENCE

What is the difference between the notions of constitutional re-
view and constitutional monitoring? We believe that the system of
constitutional review, of which judicial constitutional review is one
of the main components, may be viewed as a complete system of
constitutional monitoring only at a certain level of systemic and con-
tinual operation. In this context Teview’ is the function, monitoring’
is the form of its implementation, and ‘diagnostics’ is the mechanism
for the implementation of this function. Essentially the review is
currently implemented through discrete juxtaposition of the ob-
ject with the Constitution itself, whereas the monitoring implies
systemic and continual identification of the real state of consti-
tutionalism in the society.

This system, in turn, requires a substantial revision of constitu-
tional relations between the institutes of power, redefining the func-
tional and institutional foundations of the operation of systemic and
continual constitutional monitoring. In the proposed doctrine the em-
phasis, first and foremost, is on the role of the head of state in the
system. The president is the political guarantor of the supremacy of
the Constitution. Which is why it is necessary, in particular, to charge
with real constitutional-legal substance such constitutional provi-
sions, as: “The President shall monitor compliance with the Consti-
tution,” (see Constitutions of France (Article 5), Poland (Article 126,
clause 2), the Republic of Armenia (Article 49); “The President shall
be the guarantor of the Constitution,” (see the Constitution of The
Russian Federation (Article 80, clause 2); The President shall ensure
the normal functioning of constitutional organs or democratic insti-
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tutions” (see Constitutions of Portugal (Article 120), Slovakia (Arti-
cle 101, clause 1), etc.

In a rule-of-law state the main function of the president is exactly
in guaranteeing progressive development of constitutionalism in the
country. Considering the circumstance, that resolving this issue also
assumes systemic identification, assessment and rectification of dis-
rupted constitutional balance on the basis of legal mechanisms, The
President becomes a principal link in the chain of the societal organ-
ism’s immune system. We maintain that, with a view to this circum-
stance, one needs to constitutionally provide for the power and the
duty of the President to conduct continual constitutional diagnos-
tics'®, considering the functional powers of other institutes of gov-
ernment. Current generally accepted functional powers, as well and
checks and balances at the disposal of the Head of State, including
on the plain of relations between the Parliament and the President re-
garding lawmaking policies, as well as his powers of the initiator of
constitutional amendments or a subject eligible to lodge constitu-
tional complaints are insufficient to assure the full involvement of
the President in the general process of constitutional monitoring. Cur-
rently, especially in the countries of young democracy, there exist in-
formal, shadow mechanisms of constitutional diagnostics, which is
very dangerous and is incompatible with the principle of the rule-of-
law state. The Constitution must bind the President to take care
of conducting constitutional diagnostics, with a full consideration
to the functional roles of constitutional subjects. This shall also
result in the Head of State assuming an active position in conducting
abstract judicial constitutional review.

We would also like to emphasize on the functional role of other
institutes of power with regard to the operation of the system of con-
tinual constitutional monitoring.

First and foremost, the Parliament and the Cabinet, alongside
their traditional functions, must continually, and not only in lawmak-
ing, consider the results of constitutional diagnostics and the legal
positions of the constitutional courts, moreover, based on their re-
spective powers, they shall carry out the required control over the

195 See Roncrurymonnoe npasocyme, 2010, N4. - pp. 28-42.
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process of constitutionalization of social relations. From passive in-
stitutes of constitutional review they must transform into more proac-
tive institutes of constitutional monitoring, keeping in mind the fact
that the fundamental human rights and freedoms do define the mean-
ing, substance and enforcement of laws and other legal acts, the per-
formance of lawmaking and executive branches of power. All of the
above requires enshrining, on the level of constitutional provisions,
concrete functional powers of the lawmaker and the executive in car-
rying out constitutional monitoring.

A special role in this concept is reserved for general jurisdiction
courts and the Constitutional Court.

General jurisdiction and specialized courts are supposed to up-
hold constitutional rights, guaranteeing access to the judiciary, effec-
tiveness of litigation and uniform application of the law. It is judicial
practice that is called upon to intercept existing discrepancies be-
tween the Constitution and the legal system in general. This firstly
means, that the courts must play a more active role in the general
system of constitutional review and, secondly, that their case law will
become an important object of constitutional diagnostics.

Constitutional courts, in their turn, may fully deliver on their key
mission of upholding constitutionalism in the country, provided the
following is in place:

1. On the level of the Constitution one needs to guarantee sys-
temic conformity between the functions and the powers of the Con-
stitutional Court. The main function of the Constitutional Court is to
guarantee the supremacy and direct effect of the Constitution. This
may become possible if the following is ensured: the self-sufficiency
of the Constitution; direct effect of fundamental human rights and
freedoms; constitutionality of legal acts; and resolution of political
disputes on the legal plain. Today in the world there exist a mere
handful of Constitutional Courts (in Germany, Austria and some
other countries), whose balance of functions, powers and procedural
grounds for operation answer the current challenges of constitutional
monitoring.

2. The viability of judicial constitutional review largely depends
on the systemic completeness and effectiveness of the functioning of
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the entire system of constitutional review and control. In the proposed
doctrine guaranteeing the systemic nature of continual constitutional
monitoring is of preponderant importance.

3. The head of state, as the guarantor of effective functioning of
the entire system of constitutional monitoring, must also become the
guarantor of enforcement of the decisions of the Constitutional Court.
A classic example of this is provided by Article 146 of the Austrian
Constitution, which states: “The enforcement of judgments pro-
nounced by the Constitutional Court on claims made in accordance
with Article 137 is implemented by the ordinary courts. The enforce-
ment of other judgments by the Constitutional Court is incumbent
on the Federal President....”

4. The procedural mechanisms for judicial constitutional review
must be fully adequate to the powers and functional role of the Con-
stitutional Court in upholding the supremacy and direct effect of the
Constitution. This problem is especially topical in the countries of
young democracy.

This concept also assumes that the civil society shall play a cru-
cial role in the development of constitutionalism in the country. This
means, first and foremost, that the people, as the principal source and
the bearer of power, are the main guarantor of compliance with con-
stitutional values and principles. Every alert originating in the civil
society with respect to any distortion of these values and principles
must become the object of constitutional monitoring. One of the main
ways to do this would be to recognize and guarantee the individual
right to constitutional justice.
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6. CONSTITUTIONAL DIAGNOSTICS
AS AMECHANISM FOR IMPLEMENTATION
OF SYSTEMIC CONSTITUTIONAL MONITORING

We believe that, with the purpose of implementing systemic con-
stitutional monitoring, it is necessary to introduce in constitutional
practice an adequate system of continual constitutional diagnostics.

The notion of diagnestics is of Greek origin (diagnostikos), it
characterizes a specific process for identifying the systemic com-
pleteness and functional viability of the object of study, with con-
sideration given to the comparability of main parameters of its
operation to the basic criteria of the intended and natural state
thereof.

In medicine the notion of diagnostics implies the process of ar-
riving at a diagnosis, i.e. a conclusion on deviations from established
norms, revealing the essence of the disease and the patient’s condi-
tion, expressed in accepted medical terms.

In technology this notion covers an area of knowledge that in-
cludes data on the methods and means of evaluating the technical
condition of machines, mechanisms, equipment, structures and
other technical objects.

Also in economics diagnostics implies the process of identifying
and expressing a problem through recognized terminology, that is:
determining deviations of the object or process in question from their
normal state.

The notion of constitutional diagnostics covers the entire
process of evaluating the state of constitutionality in the society,
identifying conformity of real social relations with constitution-
ally prescribed norms and principles. Constitutional diagnostics
provides the means and the possibility to determine the degree of
constitutional-functional viability of the social organism as a whole.
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It is first and foremost necessary for revealing the actual state and
development trends of constitutionalism in the society.

The object of constitutional diagnostics is the entire social
turnover, the state of constitutionally established functional balance
and, in particular, the functioning of the institutes of power!'%.

The subjects of constitutional diagnostics are: the people, as
the source and the bearer of power; organs of state power and local
administration; all institutes of the civil society; every individual.

The main purposes of constitutional diagnostics, especially in
conditions of societal transformation or instability of constitutional
balance, are, in particular, the following:

- identifying disrupted constitutional balance;

- evaluating the character and the form of disruption through
multi-faceted assessment of the situation;

- identifying the causes of disruption and recommending toolk-
its for restoring the broken constitutional balance.

Constitutional diagnostics shall be based on the following
principles:

- identifying, in a mode of continual operation, any disruption
of constitutional equilibrium;
- determining the character of disruption;
- in restoring functional equilibrium, guaranteeing the imper-
missibility of further disruption.
In order to conduct persistent constitutional diagnostics one
needs to single out a set of indicators that would comprehensively
capture the constitutionality of social relations being examined. A

19 Our approaches regarding the object of constitutional diagnostics have found
broad resonance in the professional literature. Particularly, professor N.S.
Bondar mentiones: “As fairly stated by professor G.G. Harutyunyan in one
of his speeches, the constitutional diagnostics of the social-economic and po-
litical processes in the country should be launched from the system of con-
stitutionalism” /See Bonpaps H.C. Roncrurynmonnas MojepHusamys poc-
cuiicKoil TocylapcTBEHHOCTH: B CBeTe NPAKTHRI KOHCTHTYIMOHHOTO Ipa-
Bocyima. M., 2014.-p. 14/.
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system of such indicators is often used by international organizations.
A good example may be the annual survey of development trends in
constitutional democracy around the world by the American Freedom
House Institute'®’, as well as the results of World Justice Project by
determining the index of the rule-of-law!'%.

We have attempted to present an academic method of such
analysis, the essence of which is primarily in the following. Firstly,
evaluation indicators must be selected. Secondly, one must choose a
model approach towards a systemic comparison of these indicators
with normative parameters (reference samples) and, considering the
deviations, arrive at a well-reasoned diagnosis of the system!®.

As mentioned above, various approaches exist to integrated eval-
uation of the sustainability of human development?®. The main idea
is that, based on a system of sustainable development indicators, a
determination is made of the general characteristics of constitutional
equilibrium in the society. The difficulty is in designing an integrated
indicator of comparative evaluation of sustainable development that
would not only consider legal parameters, but also, in summary, eco-
nomic, social, environmental, socio-political and other dimensions.

We believe that for a comprehensive assessment of sustainability
and identification of constitutional equilibrium of a social system one
may need system of indicators on the following levels:

- social characteristics of the society;

- indicators of embracing democratic values in a society;

- indicators of legal safeguards of the Constitution, human

rights and freedoms.

We assume that for effective review of the state of constitution-
ality in a country one needs to, by the end of every year, apply the

197 See.: http: //www.freedomhouse.org/

198 See.: The World Justice Project /worldjusticeoroject.org/, Rule of Law
index, 2010-2015.

199 For more details on the methodology, see Gagik Harutyunyan, A. Mav¢ic -
THE CONSTITUTIONAL REVIEW AND ITS DEVELOPMENT IN THE
MODERN WORLD (A COMPARATIVE CONSTITUTIONAL ANALYSIS),
Yerevan Ljubljana, 1999, p. 385-392.

200 Also seelndicators of Sustainable Development. The Wuppertal Workshop,
15-17 Nov. 1996.
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indicators listed below in order to reveal the real standing of the im-
plementation of fundamental constitutional values and principles in
the society, making the findings transparent for the public, a subject
of multi-faceted analysis and a basis for a programmatic policy to
improve the situation.

By using, for example, the American Freedom House organiza-
tion’s methodology?"!, every indicator may be assessed on a scale of
0 to 7, where 0 corresponds to a better situation, while 7 is the worst.

Our studies indicate that the average ratio of constitutionalism
in post-communist countries has been displaying descending trends
in recent years. This attests to the deepening of legal, political and
social crises and the great potential of accumulation of an explosive
critical mass of social energy.

We do not aspire, within the limits of this paper, to present de-
tailed outcomes of this analysis, suffice it to mention that the real as-
sessment of the state of constitutionalism in a country must be carried
out not only on a governmental level, but also by the civil society,
on the basis, for example, of the following system indicators:

1. Charachteristics of the rule-of-law state:

- the existence of necessary and sufficient prerequisites for en-
suring the supremacy of law;

- safeguards to ensure the supremacy of the Constitution;

- the existence of actual separation of powers;

- the degree of real independence of the judiciary;

- the degree of merger between political, economic and admin-
istrative powers;

- the degree of corruption;

- shadow economy;

- the degree of legal awareness of the population;

- the criminal condition.

2. Characteristics of democratic developments:
- the level of development of parliamentarism;
- the degree of confidence in the electoral system,;

201 See http: //www.freedomhouse.org/
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the level of maturity of political parties;

freedom of press;

freedom of internet;

freedom of assembly;

freedom of association;

the level of civic activity and maturity of civil society insti-
tutes;

transparency of government;

the level of viability of democratic state institutions;
religious freedoms;

the level of protection of ethnic minority rights;

the level of pluralism;

the level of tolerance;

the level of non-discrimination.

. Social characteristics:

the level of unemployment;

migration;

the level of price stability (level of inflation);

average annual per capita growth of the gross national prod-
uct;

ratio of subsistence minimum to the minimum wage;

ratio of pensions to average wage;

the level of social protection of intellectual and creative work;
proportion of the population with incomes below minimal
consumption basket, per 100,000 people;

ratio of annual income of the 10 richest percent of the popu-
lation to the income of the remaining 90 percent;

ratio of annual income of the 10 richest percent of the popu-
lation to the annual budget appropriations for the social sec-
tor;

ratio of annual salaries of the officials in the legislative, ex-
ecutive and judicial branches of power to their total declared
income in the same reporting period;

ratio of total declared annual income of leaders of political
parties to the national average wage;
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- dynamics of assets of the members of the political elite while

holding public office.

The latter indicators highlight the level of oligarchization of
power, which in turn reflects the real status of the separation of pow-
ers. Our studies, in particular, indicate that when the average wage
accounts for more than 80 to 90 percent of the annual income of of-
ficials in the legislative, executive and judicial branches of power,
the peril of merger of the political, economic and administrative po-
tentials is reduced to a minimum, and there exist real prerequisites
for actual separation of powers. It is important that in conditions like
these what really motivates holders of office is the effective imple-
mentation of their functions. Whereas, when the compensation for
exercising the functions of public office descends below 50 percent
of his/her income, it becomes obvious that the function in question
is merely a smokescreen, securing their principal income. In some
countries this ratio in the judiciary branch amounts to 55-60 percent,
in the executive it is 35-40, and in the legislative it gets down to 2-3
percent. Such a situation boils down to a litmus test, highlighting sys-
temic metastases and dangerous distortions of fundamental constitu-
tional values and principles.

It is also common knowledge that in many new sovereign states
overall privatization has been accompanied by numerous corrupt
practices, which subsequently led to other negative reproducible con-
sequences. Therefore, in order to capture the real state of constitu-
tional distortions in these countries, it is important to estimate the
ratio of incomes of political leaders, officials in the legislative, ex-
ecutive and judicial branches of power (in combination with the in-
comes of their family members) within the last 20 years to the
average annual growth of the national budget revenues. This may
provide a peculiar indicator of the scale of the shadow sector. Our
estimates indicate that in countries where the level of the shadow
economy is valued at 40 to 50 percent, the value of the ratio referred
to above is higher than 2.5 or 3. In reality this attests to the higher
level of the shadow sector, and consequently to rampant corruption
in the system.

For a comprehensive academic analysis and multi-factor evalu-
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ation of the real state of constitutionalism it is important to juxtapose
all of the features referred to above, as well as define on their basis
an integrated summary indicator. The quantitative certainty of such
an indicator may allow highlighting the bottlenecks that distort con-
stitutionalism and launch a targeted programmatic policy in order to
fix them?®.

The integrated indicator is calculated out of the indicators pro-
posed above, with due notice paid to correlations between certain in-
dicators, and it looks as follows:

m (Xij _Xga)) m

U, = -y, ).
T4 o) EH( ")
#J

where: Ui - represents the integrated level of constitutional
stability;
Xij - represents the " indicator of country (or group) 1;
X ;3’ - is the reference indicator;
Y pj - are coefficients of correlation pairs.

The proposed methodology also allows resolving the issue of
manageability of processes, determining the impact of each indicator
on the integrated level of actual constitutionalism.

202 More on this in: Apyrionan I'.I'. Konernrynpmonanusm: ypokn, BBI3OBBI,
rapantnn. — Rues: "/loroc", 2011. - pp. 99-100.
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7. CONSTITUTIONAL MONITORING
FOR GUARANTEEING THE RULE OF LAW

Constitutional law and international constitutional practice give
special importance to assurance of direct application of human rights.
Only with this approach it is possible to safeguard the rule-of-law,
from which arises the social behavior of the individual, political be-
havior of political institutions of the state and the public behavior of
authorities. The human being, their dignity, fundamental rights and
freedoms, recognized by the State as the highest value, must ensure
the strict implementation of the principle of rule-of-law and
guarantee the restriction of State power by law.

The issue of direct application of human rights demands a pre-
cise scientific position regarding the following questions:

First, what is the constitutional legal nature and content of the
concept of “direct application™?

Second, what are the guarantees for direct applicability of
human rights?

Third, what role do constitutional courts have in the process of
assuring the direct application of human rights?

At first, we will try to make a short reference to international
constitutional practice. As a fundamental constitutional provision in
constitutions of various countries, in particular the following is es-
tablished:

- “The following basic rights shall bind the legislature, the ex-
ecutive and the judiciary as directly applicable law”/ Consti-
tution of Federal Republic of Germany, article 1, part 3.

- “The constitutional principles regarding fundamental rights,
freedoms and guarantees are directly applicable to, and bind-
ing upon, all public and private entities” / Constitution of An-
gola, article 28, part 1.
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- “All the rights recognized in the Constitution are directly ap-
plicable and enjoy equal guarantees of their protection”/ Con-
stitution of Bolivia, article 109, part 1.

- “While exercising authority, the people and the State shall be
bound by these rights and freedoms as directly applicable
law”/ Constitution of Georgia, article 7.

- “This Constitution’s provisions with regard to rights, freedoms
and guarantees shall be directly applicable to and binding on
public and private persons and bodies.”/ Constitution of Por-
tugal, article 18, part 1.

- “Human and civil rights and freedoms shall have direct
force.”/ Constitution of Russian Federation, article 18.

- “The state shall be limited by fundamental human and civil
rights as a directly applicable right.”/ Constitution of Arme-
nia, article 3.

- et cetera.

The above mentioned and similar other constitutional provisions
imply:

First, the absence of a unified approach regarding the nature of
directly applicable rights, as well as its content. If in one section of
countries, human and civil fundamental rights are considered di-
rectly applicable (Germany, Angola, Portugal, Armenia), in other
cases all rights are considered that way (Bolivia, Russian Federation
etc.)

Second, if one case specifically emphasises the condition of di-
rect applicability of rights and to issues regarding its assurance (i.e.
Bolivia, Russian Federation), in the other case the main emphasis is
given to the issues on states limitation by those rights (i.e. Federal
Republic of Germany, Angola, Georgia, Armenia etc.)

In both of those cases, we deal with such an organically inter-
linked legal reality, in which attempts are made to clarify the aim and
main guarantee for its implementation on constitutional level. The
aim is the assurance of direct applicability of rights. The main guar-
antee is the fixation of its binding and restrictive nature for state
authorities. This is one of the main achievements of contemporary
science of constitutional law.
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One of the main characteristics of democratic, rule-of-law state’s
constitutional systems is that even the people, who are bearers and
sources of the power, cannot adopt a Constitution, which doesn't
guarantee the rule-of-law. Otherwise, the direct applicability of
human rights is restrictive factor also for the people, during re-
alization of its own power.

This condition has methodological significance in the aspect of
assurance of the rule-of-law.

Constitutional norms should not only declare constitutional
right, but should most clearly define, its implementation guaran-
tees, states obligations, the permissible scope of limitation of
separate rights. Human rights have to be considered as practicable
rights, while its limitations should arise from norms of international
law, have to be proportional, should not distort the content and mean-
ing of the right, be clearly prescribed by law, combined with equiv-
alent responsibilities of public authorities.

Regardless of the peculiarities of constitutional provisions (for-
mulations), the direct applicability of human rights at least implies
the following:

1. Aperson can refer to the direct applicability of his/her rights,
and expect equivalent protection in court,

2. Functional and structural guarantees should be established
on constitutional level for the judicial protection of directly applica-
ble rights. The establishment of the full constitutional complaint is
considered as one of the most effective type for the realiazation of
the above stated aim?%.

What is the situation from the aspect of international legal reg-
ulations.

International legal documents relating to human rights condi-
tionally can be divided into two groups.

203 See: Study on Individual Access to Constitutional Justice. Adopted by the
Venice Commission at its 85th Plenary Session (Venice, 17-18 December
2010). On the basis of comments by Mr. Gagik Harutyunyan (Member, Ar-
menia), Ms. Angelika Nussberger (Substitute Member, Germany), Mr.
Peter Paczolay (Member, Hungary). Published by the Center of the Con-
stitutional Law RA, 2012, p. 268.
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a) Which require from the state parties to refrain from interfer-
ing with those rights (negative duty)

b) Which require from the state parties affirmative actions for
fulfillment of those human rights (positive duty)

However, it should be noted that in general the rights stipulated
in those documents, are not given the force of direct applicability. In
theory of international law, it is accepted that the issue of direct ap-
plicability of rights enshrined in international legal documents, is de-
cided based on the type of duties undertaken by state parties
regarding them.

So, in the International Covenant on Civil and Political
Rights, adopted in 1966, the classical, basic human rights are pre-
sented, however, none of the 53 articles of the covenant regulates the
question of direct applicability of those rights. Furthermore, while
stating the duties of state parties to the covenant regarding human
rights, the terms “undertake to ensure” “undertake to respect”
are used.

In the International Covenant on Economic, Social, and Cul-
tural Rights, the social human rights are presented, and none of the
31 articles of the covenant directly regulate its direct applicability.
State parties’ duties concerning the rights enshrined in the covenant
the terms “undertake to ensure” “undertake to take steps to the
maximum of its available resources” are used.

Similar regulations are provided in the Revised European So-
cial Charter, Convention against Torture and Other Cruel, In-
human or Degrading Treatment or Punishment, and other
prominent international documents.

From the aspect of defining state duties, the 1950 Convention
for the Protection of Human Rights and Fundamental Freedoms
differs from the mentioned documents relating to human rights.

Prima facie the mentioned international document also doesn't
directly specify the direct applicability of the rights enshrined in it,
however the first article of the Convention states “The High Con-
tracting Parties shall secure to everyone within their jurisdiction
the rights and freedoms defined in Section I of this Convention”.
It is noteworthy that while defining the duties of state parties, the
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term “shall secure” is used in place of “undertake to ensure” or “un-
dertake to respect”. In theory of international law regarding the im-
plementation of international documents relating to human rights, it
is accepted that when the state duties are defined with the term “un-
dertake to ensure” or “undertake to respect”, it implies that the re-
spective rights would be fixed in the level of national legislation,
after which they become fully operative, while the terms “shall se-
cure”, “guarantee” imply the direct applicability of the respective
norms. Thus, from the moment of its ratification the norms of the
agreement apply directly, without even being fixed in the national
legislation.

In the context of the above stated, it should be noted, that the
European Court of Human Rights in its decisions has not directly
refer to the question on direct applicability of human rights, however
it referred to the direct applicability of the rights stipulated in
the Convention for the Protection of Human Rights and Funda-
mental Freedoms. For example, in its judgment adopted on January
28, 1978 concerning the Ireland v. the United Kingdom case, the
Court explicitly specified that by substituting the words "shall
secure' for the words "undertake to secure' in the text of Article
1 (art. 1), the drafters of the Convention also intended to make it
clear that the rights and freedoms set out in Section I would be
directly secured to anyone within the jurisdiction of the Con-
tracting States (Ireland v. United Kingdom, (5310/71), 18 January
1978, para. 239). From the stated judgment of the Court, we can
imply that the rights and freedoms enshrined in Section I of the Con-
vention have the force of direct applicability among the Council
of Europe member states.

The agreements and relevant documents of the European Union
are noteworthy as well. In 1963 Luxemburgs Court of Justice
adopted a decision concerning Van Gend en Loos, in which the
Court specified that Article 12 of the Treaty Establishing the Eu-
ropean Economic Community must be interpreted as producing
direct effects. Later, this position was repeatedly reconfirmed by the
Court of Justice and developed, and as a result of it the relevant
Treaties of the European Union can be considered directly applicable.

206



Thus, the EU Charter of Fundamental Rights can be considered in
that list of documents as well. It should also be noted, that Article
288 of the 2007 Treaty on the Functioning of the European Union
specifies, that the regulations of EU shall have general application
and they are binding in their entirety and directly applicable in
all Member States. So, the rights enshrined in EU treaties (agree-
ments), as well as in the adopted regulations, are directly applicable
for member states.

The general conclusion is, that in national law and in interna-
tional law, the assurance of the direct applicability of human rights
is considered as the most important condition for safeguarding the
rule of law. The problem is the following, how to ensure it.

This issue was given specific importance, in the process of draft-
ing the Concept Paper of Constitutional Reforms in Armenia. The
thing is, that in all countries, where on constitutional level, the clas-
sical fundamental rights and the social, economic, cultural rights are
not separated, the result of it is that the requirement of implementa-
tion of direct applicability of fundamental rights is put under ques-
tion. As a rule, basic social rights and rights to freedom in terms of
the structural nature are absolutely different from each other. Basic
rights to freedom, first of all, require from the State to abstain from
interference into these rights, while most of the social basic rights,
just the contrary, require positive actions of the State for the fulfill-
ment of those rights.

Constitutional solutions require the separation of social funda-
mental rights and the states aims, based on the requirements of the
principle of legal certainty. All provisions which concern the social
sphere, which oblige only the legislature and the executive should
be formulated as aims of the states policy, as these provisions are not
direct legal requirements of a person, and include only aims, which
the state has to fulfill (in the limits of its available resources). Unlike
fundamental rights, the aims of the state are only objective-legal pro-
visions and do not give rise to subjective rights.

At the same time it has to be noted, that there are numerous fun-
damental rights which are related to the social sphere which are di-
rectly applicable (i.e. right to freedom to choose his/her occupation,
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the right to strike of employees) and which can be protected by the
way of constitutional justice as well.

The risk of enshrining "classical" and social basic rights without
any distinction is, on the one hand, that the strictly binding nature of
the "classical" basic rights may give rise to frustrated expectations
also in the case of social basic rights, whereas, on the other hand -
just the contrary - a less binding nature typical to social basic rights
may mitigate the strict requirements set in respect of "classical" basic
rights.

One of the main solutions to this issue is the demarcation of
“classical” fundamental rights on one hand, and on the other, the leg-
islative guarantees and aims of the state in social sphere on the other
hand. Such demarcation gives the opportunity to specify all the fun-
damental rights based on the direct applicability of which a person
will be able to protect his/her constitutional rights, including through
individual constitutional complaint.

The above-mentioned clarifications are also important in the as-
pect of limitation of constitutional rights. Taking into account the
multiplicity of legitimate interests, which can be necessary for limi-
tation of fundamental rights, the list of those requirements cannot be
exhaustive. However, the Constitution has to at least fix the require-
ments, which have universal recognition in contemporary constitu-
tional law, and also in the first part of Article 51 of the EU Charter
of Fundamental Rights. They include the precise fixation of the prin-
ciples of proportionality, certainty and inviolability of rights. At the
same, the constitution should specify special requirement for law reg-
ulating fundamental rights, the aim of which should be the creation
of such prerequisites which would guarantee the effective operation
of fundamental rights.

The rule of law, being the essence of the rule-of-law state, im-
plies that:

- Human rights must be constitutionally stipulated, guaranteed
by law, as well as ensured and protected by adequate structural
solutions;

- The principle of equality of everyone before the legal law must
be respected and guaranteed;
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- Laws and other legal acts must be in conformity with the prin-
ciple of legal certainty, must be predictable, clear and free
from gaps and ambiguities;

- The administration of power must be hinged on the guaran-
teeing the harmonization of functions and vested powers;

- The principle of legitimacy must underlie the administration
of public authority;

- The principle of prohibition of arbitrariness must be guaran-
teed and the extent of discretion of the public authorities must
be clarified,;

- The State must bear a positive obligation in respect of guar-
anteeing, ensuring and protecting rights and must assume ad-
equate public-legal responsibility;

- Any interference with fundamental rights and any action of
the authorities must derive from the principle of proportion-
ality;

- There must be necessary mechanisms for effective solution of
legal disputes exclusively through legal measures;

- The justice must be independent and impartial.

Guaranteeing the principle of rule of law implies the simultane-
ous existence of all these interdependent and complementary legal
conditions and the assurance of constitutional guarantees re-
quired therefore.

The aforementioned approaches also derive from the positions
presented in Resolution No 1594 (2007) of the Parliamentary Assem-
bly of the Council of Europe regarding the rule of law, descriptive
document CM (2008)170 of the Committee of Ministers of the Coun-
cil of Europe as of 21 November 2008 and CDL-AD (2011)003rev.
Report of the Venice Commission of the Council of Europe as of 4
April 2011 and the provisions of the UN Resolution on Rule of Law
adopted on 24 September 2012. The results of the discussions held
at the forum on "Rule of Law as a Practical Concept" (London, 2
March 2012) held within the scope of the presidency of the United
Kingdom in the Committee of Ministers of the Council of Europe
and the forum on "European Standards of Rule of Law and the Limits
of Discretion of National Authorities" (Yerevan, 3-4 July 2013) held
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within the scope of the presidency of the Republic of Armenia in the
Committee of Ministers of the Council of Europe, are also taken into
account.

In practical terms rule of law exists to the extent that the le-
gitimacy of the authorities hinged on law is not at risk, laws are
legitimate and derive from objective preconditions, and the ju-
diciary is independent and impartial.

The Universal Declaration of Human Rights states, “the inherent
dignity and of the equal and inalienable rights of all members of the
human family is the foundation of freedom, justice and peace in the
world”. It also stresses, that “all human beings are born free and equal
in dignity and rights”.

Human dignity is the highest, self-sufficient value and submits
proportionate claims towards manifestation of relevant public moral-
ity and humanism. A humane legal system does not imply only the
existence of necessary subjective moral qualities of separate mem-
bers of society. The most important thing is the existence of the ad-
equate environment for their manifestation, formation of such
background, in which every individual, authority, and the society as
a whole will have the same axiological landmarks that build up upon
the principle of the rule of law.

In real life, the Constitution should become the incarnation of
social agreement regarding precisely those fundamental values
which, in conditions of specific social reality are the moral founda-
tion and the essence of the social behavior of an individual as well
as the main characteristics of the social behavior of the authorities
(defined by Kant, they are the moral law of their existence).

The history of constitutional development by itself is a history
of self-knowledge of the society, history of conscious being, and
meaningful existence in time.

The thousands year old words of Solon, the father of Athenian
democracy, stated that Constitutions must be formulated taking into
account the people and the time they are intended for: people with
their perception of values, time given the level of its understanding.

In this context, what is the real situation regarding constitutional
reality in our countries. The analysis shows that in most countries

210



there is an underlined presence of crisis of constitutionalism, low
level of constitutional and political ethics, deformation of constitu-
tional development processes.

Typical features of social realities in many countries have
become :

- High level of corruption

- General apathy and discontent

- Low level of political and electoral culture

- Not appropriate level of transparency of powers

- Absence of systemic integrity and safeguarding in the
process of assuring protection of human rights

- Distrust among citizens regarding the judicial system, etc.

All of the above leads to accumulation of public negative energy,
which after collecting its critical mass, brings to social explosions.
Such exact situation is formed in contemporary time in many regions
of the world.

For avoiding such situations, social explosions and various
“color revolutions”, it is necessary to objectively evaluate the situa-
tion and conduct equivalent preventive measures in order to over-
come the deficit of constitutionalism.

In order to analyse the real situation, it is possible to refer to the
results of the World Justice Project regarding the index of rule of law
for the year 2015204,

Only several summarized results will be presented. First of all,
the study covers 102 countries.

Second, in order to reveal general picture of evaluating the level
of rule of law, 535 parametres were taken into account.

Third, all those parameters were grouped into the following eight
groups:

- Level of separation of powers

- Level of corruption

- Protection of fundamental rights
- Transparency of administration

204 See: Word Justice Project, Rule of Law Index 2015. The Index’s conceptual
framework and methodology were developed by Mark D. Agrast, Juan Carlos
Botero, and Alejando Ponce. E-mail: aponce@worldjusticeproject.org

211



- Level of security

- Law-enforcement practice
- Criminal justice

- Civil justice.

A short comparative analysis concerning some of the mentioned
parameters will be presented.

Based on the conducted research in the year 2015, the summa-
rizing index on rule of law had the highest level in Scandinavian
countries — 85-87%.

In USA, the mentioned index constitutes 73% and the country
is situated at the 19th place. From 102 countries in 62 the mentioned
index constitutes 50% and lower. It has to be taken into consideration,
that such index is considered unsatisfactory result and is evidence of
a dangerous deficit of constitutionalism.

What picture has been formed in relation to corruption? From
102 countries in 57 countries the situation is evaluated as unsatisfac-
tory, that is to say the level of corruption is higher than 50%.

The most successful situation is in Denmark, Norway, Sweden,
Finland and Singapore, where the level of corruption constitutes from
4 to 10%.

On the basis of what indicators is the following picture revealed?
It is determined by taking into account 68 parameters, which are
grouped into four generalized groups.

How much do state officials use their functions for personal
gain?

- In the executive power;
- In the judicial system;

- In the army and police;

- In the legislative power.

The existing picture in 57 countries indicates the presence of so-
cial metastasis and deformation of constitutional values in real life.

Let us bring a number of other summarizations.

For example, regarding the rate of human rights protection the
situation is the best in Finland, Denmark, Norway, Sweden, as well
as in Austria - 87-91%.

The United States holds the 26th place out of 102 countries and
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the degree of human rights protection is estimated at 73%.In coun-
tries of new democracy the level of the given indicator is estimated
at below 50%.

Not only the given numbers, but also the results of several other
researches convincingly show that modern challenges of ensuring
the supremacy of the Constitution and establishing real constitution-
alism in our countries are especially due to the low level of realization
of the principle of rule of law, which in its turn implies the nature of
urgent constitutional-legal and institutional steps, so that:

a) the principle of the rule of law becomes the core of the social
behavior of every individual

b) political behavior of political institutions should be anchored
on the principle of the rule of law

c) the principle of the rule of law would decide the nature and
content of public behavior of the authorities.

In reality, only with this approach, it is possible to ensure the su-

premacy of the Constitution and establish real constitutionalism in
our countries.
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8. CONSTITUTIONAL MONITORING
FOR ENSURING FUNCTIONAL
EQUILIBRIUM OF POWER

Along with the methodological reflection on the issue, we con-
sider it necessary to review certain aspects of conducting constitu-
tional diagnostics that pertain to maintaining, in dynamics, of the
functional equilibrium of power. This largely depends on functional
constitutional powers, checks and balances at the disposal of the in-
stitutes of power in maintaining constitutional functional equilibrium
in the real life, and also on the real capacity of the civil society to ex-
ercise the general social potential of restricting and limiting authority.
Professor Stephen Holmes has beautifully described the function of
constitutional equilibrium, stating that: “the US Constitution, enacted
in the 18th century, is based on three basic principles that remain valid
to this day: 1) all people, including rulers, err; 2) all people, especially
the political elite are loathe to admit their mistakes, and: 3) all people,
especially the political elite currently in opposition, are delighted to
point out the mistakes and false steps of their rivals from bureaucratic
and political circles. The Constitution tries to make those principles
serve to their cause, basically it's a system that assigns the right to
make mistakes to one branch and the right to correct mistakes to the
other two branches (as well as to the free press and to the society)205.”

Upon the emergence of the first constitutions the fundamental
objective of constitutional architecture was and still remains to ensure
the functional separation and the balanced nature of state power. As
emphasized in Article 16 of the 1789 French Declaration of the rights
of man and citizen “A society in which the observance of the law
is not assured, nor the separation of powers defined, has no Con-
stitution at all.”

205 See: Cruen Xomnme. Ronerurynmu n koncruryimonanuam //CpaBHurenbHoe
ROHCTUTYIHOHHOE 00o3peHne, 2012, N3(88). - p.68.
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Present-day liberal democracy is also based on three whales: the
supremacy of law, the principle of the separation of powers and sov-
ereignty of the people. Their balanced expression in social practice
determines the nature of constitutionalism in a society.

One also needs to acknowledge that among dozens of various doc-
trinal approaches to specific constitutional models of separation of pow-
ers the only unanimously endorsed and incontestable one boils down
to the theoretical admission of the need for separating and balancing
powers. The specific approaches, forms and methods and, moreover,
practical solutions vary distinctively in each constitutional system.

We must admit that one of the highest achievements of American
constitutionalism is that in the Fundamental Law of the USA the doc-
trine of separation of powers has acquired systemic completeness
and, with the introduction of the system of checks and balances it af-
forded the Constitution a quality of dynamic regulation of social re-
lations, transferred the constitutional system onto the tracks of
developing state of equilibrium.

How does one resolve the issue of separation and equilibrium of
powers in our days, considering the recently emerged global objective
reality of specialized state institutions, which are called upon to guar-
antee the supremacy and direct applicability of the Constitution?

We are convinced that, by the end of the day, nothing of essence
has changed, and the American doctrine of constitutional separation
and balancing of powers remains fully viable these days as well. The
main requirements towards the effective functioning of this system,
in our opinion, are embodied in the following prerequisites:

Firstly, the separation of powers is first and foremost a func-
tional, rather than institutional process, which often becomes a matter
of confusion on the level of constitutional solutions. Certain separat-
ing constitutional-legal functions may be implemented by different
constitutional institutions.

Secondly, the main objective of constitutional architecture is to
ensure, first and foremost, the balanced nature of the system func-
tion-institute-powers.

Thirdly, the question of clearly-cult separation of functional,
checking and balancing powers of constitutional institutes of gov-
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ernment and ensuring their optimal equilibrium is of principal im-
portance.

Fourthly, an urgent task of contemporary constitutionalism is
the introduction of viable and effectively functioning mechanism of
intra-constitutional self-defense, in order to guarantee timely inter-
cepts, assessment and redress of functional constitutional balance in
dynamics. This is essentially the main objective of constitutional di-
agnostics and the goal of constitutional review in general.

Schematically such a system has the following depiction:
THE MAIN GOAL OF CONSTITUTIONAL DEVELOPMENTS

SEPARATION AND BALANCE
OF POWERS

Constitution Institutes

Authorities

State bodies

Functional Constraining

Counterbalancing

authorities authorities authorities

v

BALANCE OF POWERS

Social practice

e SUSTAINABLE DEVELOPMENT

216



The following represent the main criteria-worthy features that
guarantee the conditions mentioned above:

1. ensuring the functional independence of branches of power;

2. guaranteeing the completeness and functional adequacy of the
powers of constitutional institutes;

3. ensuring the continuity and inviolability of the functioning of
constitutional balance in dynamics, in real social life, which, in turn,
implies the impermissibility of the so-called alienation of the Con-
stitution from actual life.

The study of constitutions of many countries of new democracy
demonstrates that formally the rule-of-law state, sovereignty of the
people, rule of law, human dignity, freedom, constitutional democ-
racy, separation of powers, social accord, equality, tolerance, plu-
ralism, solidarity and other commonly recognized values have
become, in their organic unity, the basis for constitutional solutions
at their level. However, the actual reality in these countries is dif-
ferent, it ended up in another dimension. In the majority of these
countries the self-sufficiency of the Constitution is not fully ensured,
and there exists a significant rupture between basic constitu-
tional values and principles and the social reality. The latter is
characterized by a low level of constitutional culture, systemic in-
completeness of the mechanisms to assure the rule of law, the exis-
tence of deformed, intrinsically contradictory legal system, lack of
a common value system based understanding of social bearings for
the society’s development.

One may illustrate this with many examples. A structural analy-
sis of the constitutions themselves may provide one such insight. In
our opinion, from the point of view of functional balance, the Con-
stitution of Armenia, for example, is illogical and inconsistent. The
chapters on foundations of the constitutional order and human rights
are followed by those on the constitutional institutes of the President,
the Parliament, the Government and, alongside these, the judiciary
is singled out in a separate chapter. This not only violates the struc-
tural logic of the Constitution itself, but the functional system of the
judiciary in it includes institutes that do not administer justice. Such
a structural inconsistency also exists in the Constitutions of Bolivia,
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Greece?, Bulgaria, Croatia, Georgia, Uzbekistan, the Russian Fed-
eration, Japan and a number of other countries. Alongside this there
also exist a number of countries, which not only constitutionally en-
shrined a clear functional structure of the separation of powers, but
devoted a stand-alone article or chapter of the Constitution to spelling
out the nature of the separation of powers. A good example is Article
49, Chapter one, Title three of the Constitution of Mexico, which
states that the supreme power of the Federation is divided, for its ex-
ercise, into legislative, executive, and judicial branches. Two or more
of these powers shall never be united in one single person or corpo-
ration, nor shall the legislative power be vested in one individual ex-
cept in the case of extraordinary powers granted to the Executive, in
accordance with the provisions of Article 29. In no other case, except
for those provided by paragraph 2, Article 131, the executive may be
given extraordinary powers of promulgating laws.

In the event of a clearly defined constitutional language on the
essence of the separation of powers the safeguards for the practical
realization of this doctrine significantly increase. We maintain that,
notwithstanding the selected form of governance and the level of de-
velopment of constitutionalism, a better choice was made by those
countries, which based their constitutional structure on either the in-
stitutional approach (Italy, Portugal, Belgium, Poland and others), or
the functional one (Austria, Brazil, Slovakia and others).

Nevertheless for many countries the main problem is in the ex-
isting antagonism between the Constitution and the general legal re-
ality.

We believe that the following are common negative features of
systemic transformation in countries of transition:

- volatility and uncertainty in the social development and the

deepening of the crisis of confidence;

206 One should keep in mind that Article 26 of the Greek Constitution stipulates
that the lawmaking functions shall be implemented by the Parliament and
the President of the Republic, the executive functions shall be implemented
by the President of the Republic and the Government, and the judicial func-
tion shall be implemented by the courts, the rulings of which shall be en-
forced in the name of the Greek people.
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- serious shortfalls and drawbacks in the implementation of
value-system transformations;

- inadequacy of the formation of the civil society;

- disparity between the social bearings of the public at large and
constitutionally proclaimed democratic-legal values, that is
the existence of a significant deficit of constitutionalism;

- low level of functional and institutional viability of the insti-
tutes of power;

- antagonism between politics and the constitutionality of de-
cisions that are taken;

- as aresult of all of the above, accumulation of certain negative
social energy, which at times may result in a multicolored so-
cial-political explosion with inevitable tragic consequences.

Constitutionalism as a basis of civil society may not develop

progressively in conditions of weak viability of democratic state
structures and deformations of political institutes. As rightfully men-
tioned by Daniel Smilov, in conditions of social transformation quasi-
constitutionalism and intensive propagation of political populism
prevail??’,

One of the characteristic features of constitutional deformation
in countries of new democracy is the insufficient independence of
the judiciary power. As noted by Stephen Holmes in the paper quoted
above, already Montesquieu had stated that a king acting as judge
and this violating the constitutional separation of the executive from
the judiciary, could easily fall prey to bad faith witnesses and other
participants of litigation attempting to subject public authority to un-
lawful private or corporate interests: “The laws are the eye of the
prince; by them he sees what would otherwise escape his observation.
Should he attempt the function of a judge, he would not then labor
for himself, but for impostors, whose aim is to deceive him2%8.”

207 See [lanmens Cvunos. KoH@UIMKT KOHCTUTYIMOHAIN3MA U JIeMOKpaTHH B
Bocrounoii EBpome: 3a mpenemramm mapaaurmbl mepexojHoro mepmoia //
CpaBuurensioe koneruryiuonnoe obospenne, N4(89).2012. — pp. 29-44.

208 See: Montesquieu. Spirit of the Laws / Trans. by Th. Nugent. New York:
Hafner Press, 1975. Vol. 1. Bk. 6. Ch. 4. p. 73.
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Another extreme peril lies in the total oligarchization of power.
I have entitled one of my articles, written in 2006, “The perils of cor-
porate democracy2®.” I stated in it that “corporate democracy” (oli-
garchization of all branches of power) poses a bigger hazard for the
social system than the totalitarian system, which nevertheless has its
own rules however irrational it may be in essence. But it is at least
not built on constitutional values that are distorted in social practice.

The main peril of corporate democracy is exactly in that it con-
sistently deforms democratic values, which undergo mutations and
eventually lose their significance, not only become inacceptable for
the society, but downright dangerous. This is further exacerbated by
the low level of legal awareness of the general public, grave social
conditions, high level of unemployment, etc. In conditions of shadow
economic relations the individual appears not as a full contractual
subject endowed with natural rights, but as a medium of production,
dependent on the will and alms of the employer. This quality, a fea-
ture of feudal relations, in conditions of quasi-constitutionalism ac-
quires a new form and tint through democratic packaging.

One of the biggest perils of corporate democracy is also the fact
that mutated values, in conditions of failure of the immune system
of the society, become reproducible. This is a more dangerous phase,
when irrational developments acquire a progressive feature and rule
out the restoration of the system'’s viability through the evolutionary
path, while genuine values are no longer claimed. This is taking
place, to varying degrees, in the countries where political institutes
are formed along the principles of corporate democracy, where, in
parallel with the shadow economy, political structures also succumb
to the shadows, where the judiciary system is not an independent
branch of power, but rather a lever in the hands of the authorities,
where the press lets go of the freedom of speech, transforming instead
into an instrument of political terror. The total oligarchization of the

209 See: Mesxaynaponnsiii Bectnuk "Roucruryimonnoe npasocymie”, 2006r.,
N3. - pp. 38-46 . The reflections to the given article are also worth men-
tioning /See, in particular, boupaps H.C. Roneruryiponnas Mojepausaius
POCCHIiCKOIT TOCYIapCTBEHHOCTH: B CBeTe MPAKTHKH KOHCTHTYI[HOHHOTO
npasocymusa. M., 2014.-pp. 107 and 130/.
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authorities leads to the total criminalization of the social system, es-
pecially in the cases when presidents and other high officials become
the richest people in the state.

The main way to avoid these perils would be to ensure real
separation of powers, excluding the merger of political, economic
and administrative authorities, creating the necessary prerequi-
sites for the natural maturing of society’s political and civic struc-
tures. James Madison has stated a long time ago that the
constitutional equilibrium of conflicting and competing interests may
restrain authorities and guarantee freedom?!°.

Current trends in global and European constitutional develop-
ments allow to make a number of principal generalizations, among
which the following merit particular attention:

1) democracy, which has no alternative as a value of social ex-
istence, dictates its own criteria and approaches to legal regulation
of social relations;

2) constitutional democracy exists there and to that extent,
where and to which extent there prevails real separation and balance
of powers, optimal decentralization of political, economic and ad-
ministrative powers, independent judiciary system, free press, guar-
anteed free and fair electoral processes, authorities controlled by the
civil society;

3) establishment of constitutionalism without reliable guaran-
tees of the supremacy of the Constitution remains in the realm of
wishful thinking;

4) ensuring the rule of law entails due consideration of national
security issues and the need for certain harmony between individual
and public interest;

5) constitutional development processes may not be viewed
without a proper systemic assessment of the growing role of global
and regional legal systems;

6) without the creation of necessary and sufficient prerequisites
and a certain value-based environment of constitutional democracy,
with a profound and comprehensive evaluation of particular features

210 See: Paccen I'. RoncrurynmoHaimaMm: onpiT AMEPUKH M JIPYIUX CTpaH —
http://www.infousa.ru/—govern—ment/-dmpaper2.htm (09.03.2009).
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of systems in transition, it would be impossible to overcome the mo-
mentum of systemic deformations and guarantee real constitutional
development through the so-called “democracy import™.

Currently one of the axial issues in transitology is how to con-
sider the above trends as applied to social systems in transformation,
so that constitutional development would provide a basis for society’s
progress, rather than fall prey to momentary political interest. In new
democracies the main expressions of irrational processes in consti-
tutional practice are the following:

- distorted perceptions on democracy and the value system of
the rule-of-law state?!’;

- abuse of said values as an excuse to enforce the will of the
authorities;

- efforts to turn institutes of power, the press and the media
into levers of the authorities;

- merger of politics, power and the shadow economy and, on
the basis thereof, transformation of corruption into the au-
thorities” main capital on the one hand, and, on the other,
politicization of the shadow economy;

- formation of a new and most dangerous environment of lim-
iting the rights and freedoms of man and citizen through the
emergence of an atmosphere of fear, distrust, despair and im-
punity, the rooting of political and bureaucratic cynicism pre-
sented in democratic packaging.

All of the above is not just limited to specific acts, but is per-
vading into all corners of power, acquiring lawmaking and structured
properties, engulfing the entire state machinery.

The perils of oligarchization is what already Aristotle had elo-
quently and convincingly laid out in his typology of oligarchy?'2:

211 This is also attested to by such skewed notions, most recently used by some
politicians and scholars, as “transitional democracy,” “national democracy,”
“partial democracy.” ete

212 See: Apucrorens. dtura. llomnmura. Puropuka. Ilostnra. Rareropmm. —
Mu.: Jlureparypa, 1998. — p. 561 (in title "Politics", book four).
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‘First type — when moderate rather that substantial property is
in the hands of the majority, as a result the proprietors enjoy access
to state governance, and since there are large numbers of such peo-
ple, the ultimate power is in the hands of the law, not people;

Second type of oligarchy — the number of people with property
is less than in the first case, whereas their assets are larger and, pos-
sessing more power, these proprietors present bigger claims, hence
they are the ones who pick from among other citizens those who are
granted access to governance, nevertheless not being powerful
enough to rule without laws, they set laws to their convenience,

Third type — if tensions increase, that is the numbers of propri-
etors dwindle, while their assets grow, the third type of oligarchy
emerges: all public offices concentrate in the hands of the propri-
etors, moreover, the law prescribes that their offspring inherit the of-

fice;

Fourth type — when their assets grow beyond every proportion
and they acquire a whole mass of associates, dynasties emerge, close
to a monarchy, individual people rule instead of the law, and this is
the s type of oligarchy’.

After several millennia, in many post-communist countries these
processes are replicated under the guise of constitutional democracy.
In some countries supreme power is already in the hands of individ-
uals, rather than the law. Those who concentrate the main economic,
political and administrative power in their hands, become or attain
the status of rulers. The social hazard of this situation is that, firstly,
the potential of democratic change in the society is abused for the
purpose of such concretion. And, secondly, these processes unfold
upon the existence of a Constitution, which proclaims commitment
to democracy, rule of law, sovereignty of the people and other fun-
damental values, which, in conditions of distortions of the principle
of separation of powers and the establishment of ‘corporate democ-
racy’ do completely degrade in actual life.
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Preventing such a merger is easier than overriding it. The latter
requires tremendous efforts, time and systemic restoration of de-
graded realities. In order to avert such a situation the main goal of
successful social transformation should be the persistent constitu-
tionalization of social relations and overcoming conflicts between
the Constitution, the legal system and its implementation practice.
Only this may secure the necessary viability of the system of sepa-
ration and balance of powers, guarantee the desired stability and dy-
namism of social development. We believe that this may be
accomplished through the introduction of continually conducted
systemic constitutional monitoring and diagnostics.
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9. CONSTITUTIONAL MONITORING
AND CONSTITTUIONAL RESPONSIBILITY

The effectiveness of the functioning of a systemic constitutional
monitoring largely depends on the presence of an efficient system of
constitutional responsibility.

One of the consequences of constitutional monitoring is consti-
tutional responsibility, which has both a preventive role and a mission
of restoration and guarantee of constituonal balance.

Constitutional responsibility differs from the other types of re-
sponsibilities based on main characteristics (features) that:

1. Does not imply direct criminal-legal punitive consequences;

2. Concerns the field of public law, with peculiarities derived
from it;

3. In its essence it is classified as: constitutional, administrative,
criminal responsibility (in separate cases of state practice, for exam-
ple in Portugal, it also includes civil responsibility);

4. Constitutional responsibility cannot be efficient without guar-
anteeing the direct applicability of fundamental human rights en-
shrined in the Constitution, and the latter is considered a main criteria
regarding the presence (or absence) of constitutional culture?'3;

5. Constitutional responsibility does not only relate to norms
of the Constitution which regulate concrete legal relations, but also
to the fundamental principles and values of the Constitution. The po-
litical and public behaviour of those bearing functions of state power,
also have to be adequate to the values and fundamental principles of
the Constitution;

6. Constitutional responsibility implies the state’s responsibility
for conducting its positive duties and responsibility for the result of

213 See: l'apzxunes I''A., RoHcTuTynoHHbIE OCHOBBI IOPHINYECKOIT OTBETCTBEH-
HOCTU W KOHCTHTYIIMOHHO-TIPABOBAasA OTBETCTBEHHOCTS. // dypHas poccuiic-
roro nipasa N 1, 2014, page 10.
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the exercise of functions of those bearing functions of state power
(institute or individual);

7. The main criteria for constitutional responsiblity, is the guar-
anteeing of the constitutional principle of proportionality, which has
to guarantee the proportionality of the act and responsiblity.

The question of constitutional responsibility of public authority
in international constitutional practice, during the last decades has
become most pressing. This is evidenced by the amendment in the
Constitution of France and the enshrinement of chapter 10 (articles
68-1, 68-2 and 68-3) in the year 1993, also articles 198-201 of the
new Constitution of Poland adopted on April 2, 1997, articles 22 and
117 of the Constitution of Portugal, articles 85 and 86 of the Consti-
tution of Greece, paragraph 101 of the Constitution of Finland, article
108 of the Constitution of Romania, article 111 of the Constitution
of Croatia, et cetera.

International constitutional practice shows, that the material cri-
teria for responsibility of bodies of public authority and their officials
regarding the fulfillment of official duties refer to civil, constitutional
and criminal responsibility. In its turn responsibility can be collective
or individual. If individual responsibility can be political, constitutional
and criminal, then collective responsiblity can only be political.

International practice also shows, that the legal regulation of
constitutional responsiblity has to be enshrined at the level of the
Main law, by also clarifying:

a) the scope of indiviudals who can be considered subjects of
such responsibility

b) the scope of subjects who can raise the question of such re-

sponsiblity
c) the constitutional institute which is authorized to examine
such case and make a decision.

These questions are most thoroughly regulated especially in the
Constitution of Poland. First, articles 199-201 of the Constitution
provide the order of formation and operation of Tribunal of State.
While article 198 clarifies the scope of subjects accountable for con-
stitutional responsibility to the Tribunal of State. Among the latter
are, the President of the Republic, the Prime Minister and members
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of the Council of Ministers, the President of the National Bank of
Poland, the President of the Supreme Chamber of Control, members
of the National Council of Radio Broadcasting and Television, per-
sons to whom the Prime Minister has granted powers of management
over a ministry, and the Commander-in-Chief of the Armed Forces.

Accountable for constitutional responsibility to the Tribunal of
State are also Deputies, in cases when they violate the incompatibility
requirement specified in article 107 of the Constitution.

Constitutional responsibility of the President of the Republic
refers to those grounds, when in cases of infringement of the Consti-
tution or statute, commission of a crime, the National Assembly on
the motion of at least 140 members (1/4) of the Assembly and by the
2/3 of the votes can bring an indictment against the President and
present it before the Tribunal of State (article 145, Constitution of
Poland). The Tribunal of State can make a judgment on dismissal of
the President of the Republic from office.

The Prime Minister, members of the Council of Ministers, and
other state officials shall be accountable to the Tribunal of State for an
infringement of the Constitution or statutes, as well as for the commis-
sion of a crime connected with the duties of his office (article 156).
The Sejm by a majority of three-fifths of the statutory number of
Deputies makes a decision to refer a case to the Tribunal of State, based
on the motion of the President of the Republic or at least 115 Deputies.

The details on application to the Tribunal of State and the mode
of proceedings before it, shall be specified by law. The law also spec-
ifies, that the application is presented beforehand to the Commission
on Constitutional responsibility of the Sejm for review.

In all cases, when the responsibility is conditioned by violation
of the constitutional requ is rement of incompatibility, based on the
judgement of the Tribunal of State the person can be dissmissed or
deprived of mandate.

When the state offical had committed a crime or an administra-
tive violation as a result of action or inaction while acting ex officio,
then the question of criminal responsibility can also be raised.

The Constitution specifically defines the order of formation of
the Tribunal of State (article 199) according to which, the tribunal
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shall be composed of a chairperson, two deputy chairpersons and 16
members. The latters are elected by the Sejm for the current term of
office of the Sejm. Members of the tribunal cannot be Deputies or
Senators. The deputy chairpersons of the Tribunal and at least one
half of the members of the Tribunal shall possess the qualifications
required to hold the office of judge.

The First President of the Supreme Court shall be chairperson
of the Tribunal of State.

In contrast to the polish model, The Court of Justice of the Re-
public, which excersises the same mission, is formed by another prin-
ciple. It consists of 15 judges, 12 of which are parliamentarians, who
are equally elected from the National Assembly and the Senate. Three
members are from the Court of Cassation, one of which is the chair-
person of the Court of Justice of the Republic.

Any person, who finds that there is a crime or an administrative
violation in the actions of the members of the government, can apply
to the Petitions Commission. The latter after reviewing the complaint,
makes a decision either to reject the complaint or apply to the Chief
Public Prosecutor for referral to the Court of Justice of the Republic.
The details are regulated by an organic law.

The Constitution of Portugal states (article 117), that political office-
holders shall be politically, civilly and criminally liable for their actions
and inactions in the exercise of their functions. Such is also considered to
be the non compliance with the incompatibility requirement.

In Greece, based in the manner prescribed by law, cases regard-
ing constitutional responsibility are examined by courts established
for that purpose, the 12 members of which are elected by the parlia-
ment from judges, and the chairperson is ex officio the President of
Areopagus (Court of Cassation).

In Finland, according to sections 101 and 113 of the Constitu-
tion, before the High Court of Impeachment for matters of unlawful
conduct the President, Members of the Government, Chancellor of
Justice, members of the Supreme Court and the Supreme Adminis-
trative Court are held responsible.

The President of the High Court is ex officio the President of the
Supreme Court. The President of the Supreme Administrative Court,
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the three most senior-ranking Presidents of the Courts of Appeal and
five members elected by the Parliament for a term of four years.

The brief analysis of international practice shows, that in all other
countries the solution to the issue of constitutional responsibility of bod-
ies of public authority also implies a specific constitutional regulation.

On constitutional level the grounds for responsibility connected
with official duties of various constitutional institutes and state offi-
cials, also the order of formation and powers of the equivalent court
have to be specifically defined.

Constitutional solutions of public-legal responsibility of state of-
ficials can be limited within the definition of procedure of constitu-
tional responsibility presented below.

On the issues concerning their official duties, based on the
grounds and manner prescribed by Constitution and law, constitu-
tional responsibility can be beard by:

1) The President of the Republic, when a charge was brought
to the Court dealing with questions of constitutional responsibility
by the National Assembly by at least two thirds of the total number
of votes of the Deputies upon the recommendation of one forth of
the Deputies, in cases of intentional violation of the Constitution or
the Law, or in cases of grave crimes. The given Court can make a
decision on dismissal of the President of the Republic from office.

2) Deputies, in cases of violation of the incompatibility require-
ment provided by the Constitution, as well as in cases of unjustified
absence from more than half of floor voting in the course of a single
regular session.

3) Prime-minister, members of the government, Chairman of
the Central Bank, Chairman of the Control Chamber, members of au-
tonomous specialized commissions, in cases of violation of Consti-
tution or Law, as well as in cases of crimes related with their official
position, based on the application of the President of the Republic or
based on a decision by more than half of the total number of votes
by the Deputies of the National Assembly.

In all cases, when the liability is connected with violation of the
incompatibility requirement provided by the Constitution, the person
may be dismissed from office or deprived of the mandate.
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Regardless the organizational-structural type of the formation of
the body of constitutional responsibility, it has to have constitutional
status and such powers, that as a result of constitutional monitoring
constitutional responsibility would be inevitable.

The presence of such responsibility is also guarantee for conti-
nously renewable legetimacy for state power. Moreoever, the water-
shed of "Legetimacy” and the power’s “legality” is , that if in the first
case, the condition of legality of power is in the foreground, whereat
in the second case besides being legal, the power must enjoy neces-
sary and sufficient public trust.

International practice shows, that the rapid changes in public
life, also substantially affect the changes of public opinion regarding
bearieres of power. The condition of population’s trust regarding the
presidents of USA and France in the years 2014-2015, can serve as
typical examples. In France the level of public trust in 2014, fell close
to the level of 12%.

What are the reasons for such condition and what constitutional-
legal conclusions can be made?

Such conditions are due to the inadequate response of the
power's institutes to the active changes taking place in social rela-
tions. Any issue of social nature are conditioned by certain factors,
by the charachter and impact of its origin, inevitable consequences,
and imperatives of its exclusion or mitigation.

The question is, to what extent was the bearer of power in the
scope of its functions able to conduct adequate steps, by not permit-
ting the emergence of accumulation of negative social energy. Social
cataclysms have their evolution. An issue emerges and a solution to
it is not given in a proper and timely manner. Inevitably it is followed
by a crisis. The latter in case of certain accumulation of social nega-
tive energy can collect a critical mass, in which case explosions and
destructions are inevitable. The main mission of the state is the timely
identification and proper solution of issues and prevention of proba-
ble crises. The best method for it is enrooting of constitutional mon-
itoring, which for its part is a fundamental guarantee for
constitutionalization of specific legal relations.
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MOHUTOPUHT






ITPEAICAOBUE

[TpobaeMa KOHCTUTYIITMOHAAM3MAE, C TOUYKU 3PEHUs Or-
PaHUYEHUSI BAACTH M YCTAHOBAEHUSI BEPXOBEHCTBA IIPaBa,
Ha IPOTSIPKEHUU IMOCAEAHUX CTOAETUHN IIOCTOSTHHO HAaXOAM-
AACh B IEeHTPEe HAayYHBIX MHTEPECOB U IMOCTPOEHUS T'OCY-
AAPCTBa. 3apo’kKAeHUEe AUOEePaAbHOTO IIPABOMBIIIAEHUS B
EBpomne BEIABUHYAO Ha IIE€PBBIM IIAAH HEOOXOAMMOCTH Ta-
PaHTHUPOBAHUSA IIPaB U CBOOOA YeAOBEKa, KOTOpAask Ha BOA-
HE PEBOAIOIIMOHHOI'O MBIIIAEHUS IOAYYHAA CBOE IIepBOE
CHCTeMaTU4IeCKoe IPAaKTUUeCKOoe BEIpa’keHNe B IIPUHSITOM
B 1689 ropy B Auramu buane o npasax. B paapHelIIeM OoH
IIOAYUYMA OTpaskeHue B AeKnraparnuu HezaBucumocTtu CIIA
1776 ropa, a TakKe BO (ppaHIy3cKOM AeKArapalnuu IIpaB
4yenoBeKa U rpakpaHuHa 1789 ropa. [TocaepHsssa copeprka-
Ad TIPEeKpacHYI0 (POPMYyAWPOBKY KOHCTUTYIIMOHAAM3MA,
oTMeuasi, 4TO "0O0I[eCcTBO, TAe He of0ecredyeHa rapaHTHS]
npaB u HeT pa3peAeHHs BaacTel, He nMeeT KoHcTUTy-
pun" /crt. 16/. OueBuAHO, cyllecTBoBaHue KOHCTATYIINU
OBIAO OOYCAOBAEHO (PAKTOM HAAWYWSA B PEAABHOU >KMU3HU
3aKpENAeHHBLIX B HeM IeHHOCTEH W OCHOBOIIOAATAIOIIUX
MIPUHITAIIOB.

CKAaABIBAAACh HOBAS AOTUKA (DOPMHUPOBAHUSA T'OCYAAP-
CTBEHHO-OOII[eCTBEHHOU >KM3HU, OCHOBOU KOTOPOU OBLIAU
o0o3HaveHUe IpaBa U orpaHudeHue BaacTu. OTiel KoHc-
turtyuunu CIIA yBupeAr pellleHHe 3TOU 33aAd4M, B IIEPBYIO
O4YepeAb, B pa3peAreHNM U OanraHce BAacTeld. Kak yTBepik-
pan AoxeriMc MDBAUCOH, TIIeCAaBUE AOAKHO IIPOTUBOAEU-
CTBOBATH TIIECAABUIO AASL €T0 caepskuBaHUSI. OH CUHTAA,
9TO KOHCTUTYIIMOHHBIM 6araHC IMPOTUBOIOAOKHEIX W CO-
TIePHUYAIONINX NHTEPECOB MOJKET CAEP’KUBAThL BAACTD U ra-
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parTHpOBaTh cBOOOAY?!4. A Axon u laamup IllaaMupsAHEBI
eme B 1773 ropy HaszBaau KoHCTUTYIIMIO OyAyIlel He3aBu-
cuMol ApMeHMU MPOCTO "3amapHs TIIecAaBus', 0600ITUB
B Ha3BAHUU BECh CMBICA U AOTMKY KOHCTUTYIIMOHHBIX pe-
I'YAUPOBAHUMN.

[NuTaschk U3 3TUX NCTOYHUKOB KOHCTUTYIIMOHHOTO IIpa-
BOBOTO MBIIIAEHUS, AMOEParbHO-IIPaBOBEIE PA3BUTHUS IIOC-
TEIIeHHO MIPU3BaAU K JKU3HU ITOAYUUBIIIEE N3BECTHOCTE ellle
B PAHHEM CPEAHEBEKOBBE TO FeHHMaAbHOe OOOOIeHNe, UTO
€CAV 3aKOHBI YeAOBEUECKOM KM3HU He CAEAYIOT U3 eCTecCT-
BEHHOTO IIPaBQa, M3 3aKOHOB IIPUPOALL, TO 3TO He 3aKOHHL, a
UX U3BpallleHHasa gopMa.

KoHCTUTYTIMIOHHEBIE Pa3BUTHS OCOOEHHO ABAAIIATOTO Be-
Ka IPUAAAU CUCTEMHYIO IIeAOCTHOCTH KOHCTUTYIITMOHHLIM
Pa3BUTHUSAM, IOCTPOEHHBEIM HAa OCHOBE AUOEPAaAbHO-IIPaBO-
BOM akcuoaoruu. OHU AOCTUTAM CBOETO KAACCUUECKOTO CO-
BepireHcTBa B OcHoBHOM 3akoHe PDepepaTtuBHOU Pecny6-
AuKM ['epMaHUsA, B IepBOM Ke CTaTbe KOTOPOM 3aKpellre-
HO, 9TO AOCTOMHCTBO YEAOBEKQ, €T0 IIPaBa He TOABKO SIBAS-
IOTCS BBICIIEHN IJeHHOCTBHIO U HEOTHEMAEMEBIMU ITpaBaMy, HO
U AEHCTBYIOT HEIIOCPEACTBEHHO.

[MpeapipyItiee THICSYEAETHE IIPUBHECAO MHOKECTBO II0-
BOPOTHBIX PELIeHUY, B TOM UMCAe OecCIpeneAeHTHBIE CUC-
TeMHBIe KOH(PAUKTHEI W PAcIajbl, KOTOpPEe IPOAUKTOBaAU
AECSATKaM CTpaH HeOOXOAMMOCTb HOBBIX KOHCTUTYLIMOHHBIX
pelieHnY. B KOHIe THICSIYEAETUSI IIOAHSIAUCH ABe OOABIINE
BOAHEI - TOCA€ BTOPOII MUPOBOM BOMHEI U 3aTEM IIOCAE pac-
napa CCCP. B oboux cay4dasgx pa3BUTHS IIOLIAU IO OAHOMY
U TOMY JKe MPOIIEAIeMY YPOKH UCTOPUN U HEe UMEIOIeMY
AABTEPHATUBEI CUCTEMHO-IIEHHOCTHOMY IIyTH - 11O IIyTHU He-
00XOAUMOCTH YCTAHOBAEHUS KOHCTUTYIIMOHHOM AEMOKpa-
THU. JTO Aerde AAA0Ch Ha YpPOBHE KOHCTUTYIMOHHBIX
TEeKCTOBBIX perieHuin. OAHAKO HNO-NIPEeKHEMY Oapbep MeiK-
AY 5TUMHU pelleHUsIMU U PeaAbHON >KM3HBIO OTPOMEH.

214 Cm. Paccernr I'. HoueruryrmoHammam: onpiT AMEpURH U JPYTHX CTpPaH —
http://www.infousa.ru/government/dmpaper2.htm (09.03.2009).
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Haamune KorcTuTynum caMo no cebe HUKAKOM 3apa4uu
He pemiaeT. CyIlecTBEHHO HaAWYMe PaBHOIIEHHOI'O KOHC-
TUTYIIMOHHOTO CTPOSI, TpeTBOpeHne KOHCTUTYIIMU B JKU3HD,
IpeBpalieHne IeHHOCTe KOHCTUTYIIMOHHOTO HOPMAaTHB-
HOTO XapaKTepa B IIPABUAO PEAABHOM >KM3HU, U TOABKO B
3TOM CAydYae OYAeT BO3MOJKHO rapaHTUPOBaHUE BEPXOBEH-
cTBa IIpaBa. CBepx3ajpadell ObIAA M IIO-IPEKHEMY OCTAaeT-
Cs TapMOHHU3alIUsd peasud OOIeCTBEHHOM JKU3HU C
KOHCTUTYIIMOHHBIMU PEIIeHUSIMUA.

B npeapricAOBUM M3AQHHOM TOALI Ha3ah Ha apMSIHCKOM,
a 3areM ¥ Ha (PAHIY3CKOM $A3bIKax MoHorpacgwuu "OT
KoncTuTynmy A0 KOHCTUTYIIMOHAAU3MA" 51 COCAAACS Ha TO,
yto EBpometickasg Komuccus "3a AeMOKpaTHioO yepes Ipa-
Bo" CoBeta EBpontbl (BeHernumarnckas komuccus) 19-21 Ho-
a06pa 2004 ropa B BapmiaBe co3Bara MeKAYHAPOAHBIU
ceMMrHap AASL PACCMOTPEHUSI ONIBITa KOHCTUTYIIMOHHLIX Pa3-
BUTHM CTpaH BocTouHOl EBpPONBI M OCHOBHBIX TEHAEHIUU
3a IIOCAEAHME IISITHAAIIATE AeT2%, DTO OBbIAA ITONBITKA ITOABI-
TOKWBAHUSA OOIIeN AOTUKU €BPOIENCKUX PAa3BUTUN C(heprl
KOHCTUTYLIMOHAAN3MA B YCAOBHUAX HOBOM PEarbHOCTH. MEI
XOTeAW Ha 3TOM CeMHHape oOpaTuTh BHUMAaHUE Ha PIA
CTepP>KHEBBLIX ITPOOAEM, KOTOphEIe OBIAM XapaKTepHBI KOHC-
TUTYLIMOHHO-IIPABOBLIM PEIIEHUSIM IIePEeXOAHBIX OOIIECTB.
OTUM U ObIAa OOYCAOBAEHA BBHIOPAHHAsA MHOIO TeMa AOKAA-
Ad - "KoHCTHUTyIMOHAAM3M: OCHOBHBIE TEHAEHIIUU €BPO-
MEeVCKUX Pa3BUTUU M HEKOTOPhle MCKa’KeHMS Ha MOOCT-
COBETCKOM TIpocTpaHCTBe". O6CYyRKAeHUEe 3TUX U MHOTUX
APYTUX KOHKPETHBIX BOIIPOCOB IIPUBEAO K BEIBOAY, UTO AAS
IIXPOKOIO Kpyra IIPaBOBEAOB CBEPXBa’KHBI CUCTEMHOE M3Y-

215 acay:uBaer BHUMAHUA Takike TO o0cToATEIbCTBO, 9T0 23-24 Masn 2003
roja Eponeiickas kommcenst “3a nemorparuio gepes npaso” Cosera Esporisi
(Benenmanckas komuccus)B 'epmanuu, B roposie I'ertunrene, oprannsosaina
cemunap Ha remy “EBporeiickuii 1 aMepuRanCKuii KOHCTUTYIHOHAIN3M” , Ha
KOTOPOM TIPEIMETOM BCECTOPOHHEr0 OOCYHJICHUSA CTAIH AKCHOIOTHYECKITC
ocobennoctu 1podiaembt (em. Collection Science and technique of democracy,
N 37.European and US constitutionalism. G. Nolte (Editor). European Com-
mission for Democracy through Law.Council of Europe Publishing, 2005).
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JeHre OCOOEHHOCTeN KOHCTUTYIIMOHHBIX PA3BUTUU HA BCEM
IIOCTCOBETCKOM INPOCTPAHCTBE, PACKPHITHE XapakTepa u
MIPUYMH UMEIONINXCSI MCKakKeHUU, pa3paboTKa AeNCTBEeH-
HOM IPAaBOBOM KOHIIENIIUU U HEOOXOAMMBIX MOAXOAOB AAS
CMSITUYEHMS BO3HUKIIETO MeXXAy KOHCTUTyIued u KOHCTH-
TYIIMOHHON PEAABHOCTBIO Pa3phIBa, @ TAK)KE IIPEOAOAECHUSI
WX TIOCAEACTBUM. PellleHme 3TOlN 3apady, MO HAIIEMY TAY-
OOKOMY YOEeKAEHHIO, UMEET CTEep)KHEBOe 3HAueHUe AAL
TPaAH3UTOAOTHH.

OTta npobaeMa Ooree OOBEMHO OBbIAA pacCMOTpPeHa Ha
npomeatierr B uroae 2013 ropa B EpeBane MeskpyHapoA-
HOM KOH(pepeHIINH, B KOTOPOU IPUHSIAU yYaCTHE IIPEACTA-
BUTEAM 33 CTPaH, a TakK’Xe B M3AAHHOM IIO 3TOMY CAYYaro
c6opuuke "KOHCTUTYIIMOHAAM3M HOBOTO THICSTYEAETHS: T1a-
PaAUTMBI PEAaABHOCTH U BBHI3OBHI 2!, B Hero BoIIAM Hayd-
HBIe 0000IIeHus 23 KOHCTUTYIIMOHAAWCTOB u3 19 cTpaH
OTHOCUTEABHO AKTYAAbHBIX IIPOOAEM PA3BUTHSA KOHCTHU-
TYIIMOHAANW3Ma, TAK’Ke€ BBIABUTAIONINE KOHIIENTYaAbHBIE
IIOAXOABI K X PEeIIeHHIO.

JToi Xe npoOAeMe OBIAa MOCBSIIEHa COCTOSBIIASICS
24-25 BOg0pa 2014 ropa B AnKupe MexxpyHapoAHas KOH-
depeHMA, HA KOTOPOM KOHCTHUTYIITMOHAAUCTHI M3 OoAnee
TPUALIATH CTPAH PACCMOTPEAM NPOOAEMBI KOHCTUTYIJUOH-
HBIX Pa3BUTUU Ha aPPUKAHCKOM KOHTHUHEHTE, OCHOBHBIE
TIPUYMHLI COITUAABLHBIX B3PBIBOB U MCKa’KeHUM KOHCTUTY-
UOHAAW3MA.

OT KOHCTUTYIIMU K KOHCTUTYIJUOHAAU3MY, OT AO3YHTa
IIPABOBOTO AE€MOKPATHUUECKOTO TOCYAAPCTBA K CTAHOBAEHUIO
IPa’XAQHCKOTO OOIeCTBa M TapaHTUPOBAHMWIO BEPXOBEH-
CTBa MIPaBa - 3TO HE TOABKO IIeAb, HO ¥ KOHKPETHEIE 3aAa-
4y, TpeOylolle TaKUX >Ke KOHKPETHHIX pelleHun. Mag
HABCTPEeYy MHOTOYMCAEHHBIM KOAAETaM M3 Pa3HBIX CTPaH,
sl PEIInA, TOMUMO HAyYHBLIX CTaTel M AOKAQAOB Ha MHOTO-

216 NEW MILLENIUM CONSTITUTIONALISM: PARADIGMS OF REALITY
AND CHALLENGES (Published on the Initiative and with a Foreword of
Dr. G.G. Harutyunyan), YEREVAN, -2013.

236



YUCAEHHBIX MEXXAYHAPOAHBIX (POpyMax, O3HAKOMHUTL CHC-
TEMHBIM 00pa3oM C HEeKOTOPLIMH MOMMM KOHIIENTyaAbHBI-
MM IIOAXOAAMU U @HAAW3aMHU B CBSI3U C 3TUMHU BOIIPOCAMU
10 BO3MOJKHOCTU OOAee HIMPOKYIO aypAuTopuro. CeropHs
3Ta 33pa4va UMeeT BCeOOBEMAIONINI XapakTep. B MexxayHa-
POAHOM acCIeKTe HOBBIE CHUCTEMHO-IIeHHOCTHBIE IIOTpsICe-
HUS, ICCAEAOBaAHUS XapaKTepa W COAEPIKaHMS COITUAABHBIX
MIPOTUBOPEYNM ITOCAEAHUX AET, OOCY>KAEHUS Ha MHOTOUYMC-
AEHHBIX MeXAYHAPOAHBIX KOH(PEPEHIUSIX, CPaBHUTEABHBIHN
QHAAU3 AKCHOAOTHMYECKHX OCOOEHHOCTEeUM KOHCTUTYIIMU
IIOYTH CTa MATHAECATH CTPaH MUPA M UX N3MEeHEeHHUH, a Tak-
>Ke He0OXOAMMOCTD BBIABUIKEHHUSI HOBBIX KOHIIENITYaAbHBIX
IIOAXOAOB Ha OCHOBE COBPEMEHHBIX KOHCTUTYIIMOHHEIX Pa3-
BUTUU M HOBBIX TEHACHIIUUW MHTEPHAIIMOHAAM3AIIUU KOHC-
TUTYIIMOHAAN3Ma OOYCAOBUAW O0O3HAaUeHHWEe ITPOOAEMBI
KOHCTUTYLIMOHHOTO MOHUTOPHHIA W BHEIABUIKEHUE B CBS3U
C 3THUM HOBBIX IIOAXOAOB METOAOAOTHYECKOI'O XapaKTepa.
B MeXXpyHAapOAHOM NPAKTHUKE B IOCAEAHHWE TOABI He
TOABKO B PETrMOHAABHOM, HO U B MHPOBOM MacmiTabe oueHb
YacTo 00OpAIlaloTCs K OUBITY KOHCTUTYIITMOHHBIX Pa3BUTUH,
K OOIIUM 4YepTaM U OCOOEHHOCTIM (pOpMUPOBAHUI KOHC-
TUTYLMOHHON KYABTYPHI M KOHCTUTyIIMOHaAuW3Ma. B wacT-
HOCTH, 3THU BOIPOCHI CTaAd IIPEAMETOM BCECTOPOHHEIO
paccMoTpeHud Ha cocrogBmuxcd B 1999 ropy B PoTrrepaa-
Me, B 2004 ropy B CaHtbaro, B 2007 roay B Adunax, B 2010
ropy B Mexuko u B utoHe 2014 ropa B Ocao KoHrpeccax
Me>RAyHapOAHOM acCOIMAllMU KOHCTUTYIIMOHHOTO IIPAaBa,
Ha cocrosgBmmxcsa B 2009 ropy B KelintayHe, B 2011 roay B
Puo pe JKanelipo u B ceHTa0pe 2014 ropa B Ceyae Konr-
peccax BcemupHONM KOH(EPEHIIUU OPraHOB KOHCTUTYIU-
oHHOrO npaBocypud. B 1999 ropy B [loabllle cocTosirach
crenmarbHasg MeskayHapoaHas KOH(pepeHINs, IIOCBAIEeH-
Had IpobAaeMaM KOHCTUTYLIMOHHOW KYABTYPHIZ?!?. Becmipene-
AEHTHBIM POCTOM POAU U 3HAUEHMS KOHCTUTYIIHOHaAM3Ma

217 Cm. Constitutional Cultures.Ed by M. Myrzykowski. Warsaw. ISP, 2000.
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B CTAaOUABHOM U TAPMOHWYHOM Pa3BUTHUH OOIIECTBEHHO-TO-
CYAAQPCTBEHHBIX CHUCTEM OOYCAOBAEHO TaKKe TO OOCTOS-
TEABCTBO, UTO B TIOCAEAHHE TOABI BO MHOTUX YHUBEPCHUTETaX
U HAyYYHBIX YUPEKAEHHUAX MMpa OTKPBIBAIOTCS I[€HTPHI
CPaBHUTEABHOTO KOHCTUTYLMOHHOIO IIPaBa, U3AAI0TCS MHO-
TOUMCAEHHBIE JKYPHAABI, ITOCBSIeHHBIE TpoOAeMaM KOHC-
TUTYLIMOHAAU3MA.

OTH IPOOAEMEI CTaAU IPEAMETOM BCECTOPOHHETO Pac-
CMOTpPEHUS TakK’Xe Ha OYePeAHBIX KOHTpeccax Me>KAyHa-
poapHBIX opraHm3anui "KoH(epeHIUs eBpOmeNCKUX
KOHCTUTYIIMOHHEIX CYAOB" 1 "KoH(epeHIs: KOHCTUTYIIN-
OHHBIX CYAOB CTpPaH HOBOM AEMOKpATHUM'.

Ha BruIIeynoMsiHyTBEIX KOHI'PecCaX, B 4aCTHOCTH, MOU
AOKAAQABI B OCHOBHOM OBIAU IIOCBAIEHBI He TOABKO PAacK-
PBITUIO OCHOBHBIX TEHAEHIIVM Pa3BUTHUSI KOHCTUTYIIMOHA-
AMI3Ma B €BPOIIEMCKHX CTpPaHaxX, OCOOEHHOCTIM WUX
IIPOSIBAEHUSA y HAaC, HO U UCKa)KEHUSAM KOHCTUTYIIMOHAAU3-
Ma B IIEPEXOAHBIX CTPaHaX M WX NPHUYMHAM. OTH BOIIPOCHI,
KaK CTep’KHEBbIe 3aAaUU TPAH3UTOAOTHH, BIEPBLIE CTaAUd
IIPEAMETOM IOAOOHOTO CUCTEMHOTO PACCMOTPEHUS.

CoBpeMeHHBIEe MeXKAYHAPOAHBIE IIPOLIECCHl TAK)KEe CBU-
AETEeABCTBYIOT O TAYyOOKOM CHUCTEMHO-IIeHHOCTHOM U COLU-
aABHOM KpH3HCe BO MHOTMX CTpaHax. [lo Hamemy
TAYOOKOMY yOEKAEHUIO, COBPEMEHHBIE KOHPANKTEI TAKIKe
OO0yCAOBAEHBI UCKa’KE€HUSIMU KOHCTUTYIUOHAAM3Ma, CBO-
eBpeMeHHOe OOHapy>kKeHUe, OLleHKa U IIPEOAOAEHHEe KOTO-
PBIX He OLIAM rapaHTUPOBAHBEL. HOBBIE KOHIlENTyaAbHLIE
TIOAXOABI OTHOCUTEABHO BHEAPEHUS CUCTEMBI KOHCTUTYII-
OHHOTO MOHHUTOPHWHTA B MEXAYHAapOAHOM acCIeKTe MOTIYT
CTaTh Ba’KHOU TapaHTHEeU CTaOUABHOTO U AMHAMWUYHOTO
pa3BUTHS.

[TpobaeMa KOHCTUTYIIMOHHOTO MOHUTOPUHTA CTAHOBUT-
cq Bce O0nee 3A000AHEBHOM C TOUKHU 3PEHUS U TEOPETUKO-
METOAOAOTHMYECKUX, U IIPAKTUYECKUX IMOAXOAO0B. K ee
OTAEABHBIM aCIeKTaM MBI ITOIBITAAUCH OOPATUTHCS B BHI-
LIEYIIOMSHYTOM COODHHKE, MOCBAIIEHHOM HIpoOAeMaM
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KOHCTUTYLIMOHAAN3Ma HOBOTO THICSIYEAETUA?!8, 3acay KUBa-
€T BHMMAaHUS TaK)Ke MOHWTOPMHI KOHCTUTYIIMOHHBIX pas-
Butuii B Poccuu, opranmzoBanHbsii B 2011-2013 ropax
HMHcTUTyTOM IpaBa M NyOAMYHOU NMOAUTHKH Poccurickon
®epepanmu?®. 1o cyTH, KOHCTUTYIIMOHHLIM MOHUTOPUH-
rOM SIBASETCS Tak’kKe OIleHKa II0 CTpaHaM MHAEKCa BEpPXO-
BeHCcTBa mpasa Aomom cBoboawbl CIIIA?? a Takke Bce-
MHUPHBIM IIpOeKTOM npaBocypusa (WJP)?2!. TToneITKH TOA00-
HOU OIIEHKM AEAAIOTCI TaK)Ke Pa3sAMYHBIMU HMCCAEAOBATe-
ASIMU, OAHAKO TAQBHAA 33Aa4a 3aKAI0YAETCS B IPOSBACHUN
K 3TOMY BOIIPOCY TAKOTO KOHIENITYaAbHOTO U CUCTEMATHU-
3UPOBAHHOT'O MOAXOAQ, KOTOPHINM 00ECIIeUnT:

1) nmpeBpamjenre (PyHKIIUU MOHUTOPHWHIA B JAEMEHT
KOHCTUTYIIMOHHOTO CTPOSI TOCYAAPCTBa;

2) OYHKIIMOHAABHYIO M MHCTUTYIIMOHAABHYIO HE3aBU-
CHMOCTH MOHUTOPHWHTIQ;

3) 060CHOBAHHOCTH METOAOAOTUYECKUX ITOAXOAOB U Me-
TOAUYECKUX pPelIeHUul;

4) rapaHTUPOBaHME AOCTOBEPHOCTU PE3YABTATOB;

5) mepMaHeHTHOCTh (HEIPEePHIBHOCTh) MOHUTOPWHTG;

6) Hen30e>XKHOCTh ITIOCAEACTBUNM MOHUTOPHUHTA.

OcHOBHas 3ajaya KOHCTUTYIJMOHHOTO MOHUTOPHUHIA -
YCTaHOBAEHHE B CTPaHe KOHCTUTYIIMOHHOM 3aKOHHOCTHU U
npeojpoAeHHe Aepuiiura KOHCTUTYIIMOHAAW3MA, YTO U CTa-
AO OCHOBHBIM IIPEAMETOM HaCTOSIEero aHaau3a.

218 NEW MILLENIUM CONSTITUTIONALISM: PARADIGMS OF REALITY
AND CHALLENGES (Published on the Initiative and with a Foreword of
Dr. G.G. Harutyunyan), YEREVAN, -2013.

29 B gacraoct, cM. MOHHTOPHHT KOHCTHTYIMOHHBIX HpoiieccoB B Poccun.
Anamrriueckuii 6romeredp. 2011, N 1; 2012.N 1-4. Auppeii MejymieBcruii.
Roucrurynmonustii MOHHTOPUHT: IIpOorpaMMa # Pe3yJIbTaTbl JKCIIEPTHOTO
onpoca B Pocenu // CpaBuurensuoe koneruryipontoe odospenune. 2013. —
C. 43-54.

20 http://www.freedomhouse.org

221 The World Justice Project /worldjusticeproject.org/, Rule of Law, 2010-
2015.
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1. OT KOHCTUTYL NN
K KOHCTUTYLIMOHAANU3MY:
ANAAEKTUKA JKEAAEMOI'O 1 PEAABHOI'O

B Ka>kp0M IPaBOBOM CHUCTeME KOHCTUTYIIMOHHASA KYAb-
Typa Ipe’KAe BCETO CTAHOBUTCS IIEAOCTHOU W IIPOSBASIETCSI
IIOCPEACTBOM KOHCTUTYIIMOHHOW AOKTPHUHBI, NPUCYIIEN
AaHHOU cucTteMe. [TocaepHSIST B CBOIO O4epeAb BKAIOYAET
COBOKYIITHOCTBb CUCTEMATHU3UPOBAHHBIX 3HAHUY, IIPUHITUIIOB
1 IIOAXOAOB OTHOCUTEALHO OCHOBHEIX OTHOIIIEHWUM OBITHUS,
COAEepKaHUs, MPaBOBOTO XapaKTepa, COITUAABHOU POAH, TIO-
AUTHYECKOTO 3HaueHUsT OCHOBHOTO 3aKOHA, SIBASIOIIETOCs
nx "dopmarmsanmen”. HeoTbeMAeMBIM 3A€MEeHTOM KOHC-
TUTYLIMOHHOMN AOKTPUHEI SIBASIETCSI TaKyKe YTOUYHEHUe CUC-
TEMHO-IIEHHOCTHBIX OPUEHTUPOB COITMAABLHOTO OOIIEeCcTBa,
KOHKPeTU3allus MPaBUA IIOBEAEHUS WHAWBUAA U T'PAHUIL
BAACTH, UCXOASI M3 OCHOBOIIOAATAIOIINX IIEHHOCTEN rOCyAap-
CTBa W I'Pa’XKAQHCKOTO 0oO0IecTBa. KOHCTUTYIIMOHHASA AOKT-
pYUHA BKAIOYAET TEOPETUKO-METOAOAOTUUYECKUE OCHOBBI
KouCcTUTYIMM, KPUTEPUU UX PEAAN3allUM B OOIIeCTBEHHOU
IIPaKTUKe, YCTAHOBACHUSI KOHCTUTYUOHAAW3MA, TEHAECH-
MU Pa3BUTHUS KOHCTUTYIMOHOBEACHUS U KOHCTUTYIIMOH-
HOW KYABTYPBI, XapaKTep M KOHKpETHLIE OCOOEHHOCTH
KOHCTUTYIIMOHAAM3AIINY OOIIEeCTBEHHBIX OTHOIIIEeHN. KoHCc-
TUTYIIUOHHAs KYABTypa IMOAYYaeT COAep’KaHHe TOABKO B
TOM CAydYae M MOCTOABKY, KOTAQ M TOCKOABKY KOHCTUTYIIUSA
UAHU YIPEAUTEAbLHBIEe HOPMBI CTAHOBSITCSI JKUBYIIIEH peanb-
HOCTBIO. YMECTHO BCIIOMHHUTL 3aMedaHue l'erens OTHOCH-
TEABHOTO COAEp)KaHMS IIpaBa, KOTAA OH OTMeYan, d4To
IIOHSTHE U €TO CYILIeCTBOBAHME B PEAAbHBIX OTHOIIEHUSX -
AB€ pasHbIe BelllM, Kak Ayllla U TeAO, KOTOPEIe He MOTYT Cy-
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IIIeCTBOBATh PA3AEAbHO APYT OT Apyra??2, boaee Toro, Mexk-
Ay KOHCTUTYITUOHHBLIMH BOCHPUSATHSIMHU M OOI[€CTBEHHBIMU
pearmsaMu AOAKHA OBITHL onpepeAeHHas rapMoHusi. Fapmo-
HUSI MEJXKAY JKeraeMbIM U peaAbHBIM, MeXAY NOAYYHBLIEH
o0lIecTBeHHOe IIPU3HaHWe M CTaBlIell OCHOBHBIM NpaBu-
AOM MOBEAEHNS EHHOCTHIO U PeaAbHBIM IIOBEAEHHEM.

KoucturynmonaausyM, Oyaydu (popmMoOM BEIPa’KEHUSA
KOHCTUTYIIMOHHOMN KYABTYPHI, OTPa’keHUEeM OIPEAEAEeHHO-
o IMBUAM3AIUOHHOTO YPOBHSI CHCTEMHO-IIeHHOCTHOTO
ITO3HAHUS COLIMAABHOTO OOIIECTBa, OOYCAOBAEH PAAOM (pak-
TOPOB:

1) ypoBHeM (puAOCO(CKO-IPABOBOTO NO3HAHUA U
BOCIPUATHS OOIIECTBEHHBIX SIBACHUU U OOBLEKTUBHBIX 3a-
KOHOB;

2) TeHAEHIUAMHU Pa3BUTUSA OOIECTBA M CTEIEHBIO CO-
IIUAABHOM IIeHHOCTH YeAOBEKa;

3) XapakTepoM B3aWMOOTHOIIEHUMN YeAOBEK-OOIIECTBO;

4) CHUCTEMHO-IIeHHOCTHBEIMU NPHUOPUTETAMU COLUAAb-
HOT'O OOIIeCTBa;

5) ypoBHEM pa3BUTHSI IPOU3BOACTBEHHBIX OTHOIIEHUM;

0) CTeleHbIO COITMAABLHOM 3aIlUIeHHOCTH YEeAOBEKQ;

7) YPOBHEM NOAUTUYECKOU KYABTYpPHI U IIPAaBOCO3HA-
HUS OOIIeCTBa;

8) HaAMyMeM COIMAABHO-IIOAUTHUYECKUX ITPEAIIOCBEIAOK
YCTAHOBAEHUS OOIIeCTBEHHOTO COTAACHS;

9) MAEOAOTUYECKOM OpHeHTaluel TIOCyAapCTBEHHOU
BAACTU U YPOBHEM OCO3HAHUS €I0 OTBETCTBEHHOCTU 3a
CyABOy OOIIIEeCTBa;

10)xapakTepoM BO3AEMCTBUS BCEOOIIUX IIEHHOCTEU U
CTENEeHBI0 U BO3MOJKHOCTBHIO MX FapMOHHU3AIUM C KadecT-
BaMM HAIIMOHAABHON CaMOOBLITHOCTH;

11) TpapuniuamMu popMUPOBAHUA KOHCTUTYIIMOHHOU aK-
CHOAOTHMY W YPOBHEM X 3aKPEIACHUS U pearn3allid IIpa-
BOBBIMU CPEACTBaMUY;

222 Terens I'. Punocousa npasa. lep. ¢ mem. - M., 1990. - C. 59.
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12)xapaKTepoM KOHKPETHBIX KOHCTUTYIIMOHHEBIX pellle-
HHUY, CTEIIEHBIO UX CUCTEMaTU3UPOBAHHOCTH;

13) IpepABABAIEMBIMIA KOHCTUTYIIMOHHBIM Pa3BUTUIM
BBI30BaMU;

14) peaABHBEIM YPOBHEM M KAQueCTBOM KOHCTUTYIIMOHA-
AM3AIIU OOIIeCTBEHHBIX OTHONIIEHUH;

15)xapakTepoM BO3AEMCTBUS DK30TE€HHBIX U DHAOTEH-
HBIX (DAKTOPOB CUCTEMHOU CTAOMABHOCTH U T. A.

BarkHenmiasa 3apada KOHCTUTYLUOHHOM apXUTEKTYPHI
3aKAIOYAETCS B TOM, YTOOBI KOHKPETHLIE KOHCTUTYLMOHHEIE
pelleHus OBIAM TAKUMH, YTOOBI B YCAOBUSX HAAWYUS HEOO-
XOAVMOTO ¥ AOCTATOYHOI'O YPOBHS KOHCTUTYITMOHHOMN KYAb-
TYpPBl KOHCTUTYIIMOHHBIE HOPMBI AEMCTBOBAAM CaM# IIO
cebe, 6e3 "pyYHOro ympaBAEHHUS", BKAIOUAACS TaK Ha3bIBa-
€MBIl aBTONMMAOT. OTCYTCTBUE NOAOOHOM KYABTYDPHI IIPEB-
pamaer KoHcTuTynuio AMOO B COOPHUK KpPAcHBEIX (hOp-
MYAUPOBOK M AOODBIX IIOKEAAHWM, AUOO B MHCTPYMEHT,
pBIUar yIopaBAeHUs, KOTOPBIM IIPUBOAUTCS B AEHCTBHUE IO
SKEeAQHMIO BAACTU U B pPaMKaXxX pelleHUsd HeOOXOAUMBIX €U
3apa4. B pAaHHOM CcAydYae MCKaykaeTCsl CYITHOCTH SBACHUS
Koucturytnus, oHa He MOKeT BOCIPUHUMATLCS Kak ... Ipe-
Aero3HaumMbie peliieHus u [TpoBupenme boxbe'"?23, Mimeer
MeCTO MCKa’KeHUe eAMHCTBA SIBAEHUS W eTO IIPOSBACHUS,
"AyIIN ¥ TeAd", IPOTHUBOIIOCTAaBAEHHE JKEeAQeMOTO U Peanb-
HOTO, 9YTO MOJKET UMETh HeN30e>XHO I'yOUTEABHEBIE TTOCAEA-
CTBUS AASI CUCTEMEL.

OpHOM M3 Ba)KHBIX XapaKTEPUCTUK MPOIBAEHUS KOHC-
TUTYLMOHHOMN KYABTYPHI SIBASIETCSI KOHCTUTYIIIOHHOE Mpa-
BocO3HaHue. OHO B CaMBIX OOIIWX YepTax IpPeANloAaraeT
0CO3HaHMEe HeOOXOAMMOCTU YIPEAUTEABHBIX HOPM B 00IIe-
CTBEHHBIX OTHOIIEHMSIX, WX YCTaHOBAEHHE, TOTOBHOCTH
SKUTH M AGMCTBOBAThH IO 3TMM HOpMaM, yBaskaTb U COOAIO-
2aThb nX. CyObeKTaMi KOHCTUTYLIMOHHOTO IIPABOCO3HAHUI
SIBASIFOTCS. BCE UAEHBI OOIIEeCTBa, X pa3HoXapaKTepHbIe 00-

223 Hosplil croBapb apMAHCKOTO A3bIRa (Aifikaszan). Bropoit Tom. - Benemus,
1837. - C. 688.

242



pa3oBaHUsA U WHCTUTYTHL, B TOM YHCAE TOCYAAPCTBO, B AU-
Ile UHCTUTYTOB TOCYAQPCTBEHHOM BAACTH.

AncrapMoHUST MeXAY KOHCTUTYIIMOHHBIM IIPaBOCO3Ha-
HUEM YAEeHOB OOIIecTBa M TOCYAQPCTBEHHBLIX MHCTUTYTOB
MOJKET CTaTh IPUYNHOM COITMAABHOTO HECOTAACHUS U KaTakK-
An3MOB. OAHOUM M3 OCHOBHBIX XapaKTEPUCTHUK I'Pa’KAQHC-
KOTO OOIIIeCTBa ABASETCS TO, YTO TOCYAAPCTBO PYKOBOACT-
ByeTCd KOHCTUTYIIMOHHBIM IIPABOCO3HAHUEM OOIIeCTBa, OC-
HOBA KOTOPOTO - rapaHTHPOBAaHWE BEPXOBEHCTBA IIpaBa U
orpaHUYeHUe BAACTU IpaBoM. OAHa M3 HaUBa KHEUIIINX
MHCCHUM T'OCYAQPCTBEHHOU BAACTH - (POPMUPOBAHUE ¥ KaK-
AOTO CYOBEeKTa KOHCTUTYIIMOHHO-IIPABOBBIX OTHOLIEHUH Ta-
KOTO KOHCTUTYIIMOHHOTO NIPABOCO3HAHUS, B OCHOBE KOTO-
POro AOASKHEBI A€XKATh 'AYOOKOE, OCMBICAEHHOE U eANHOE
BOCIIPUSITVIE OCHOBOIIOAATAIONINX KOHCTUTYIIMOHHBIX IIEH-
HOCTEHN U IIPUHIUIIOB, UX IIOCAEAOBATEABHAS PEAAM3aIInd.

EcrecTBeHHO, rpaskpaHUH, PA3ANYHBIE OPTaHbl TOCYAAP-
CTBEHHOU BAACTH, Pa3AUYHLBIE CYOBEKTHl KOHCTUTYITMOHHO-
MIPaBOBLIX OTHOIIEHUN OOAAAQIOT Pa3AUYHON KOHCTHUTY-
IIMOHHON NPaBoCcnocoOHOCThIO. [TocrepHad 00yCAOBAEHA
XapaKTepOM HX KOHCTUTYLIMOHHOU (DyHKIUH, OOBEMOM
[IPaBOMOYMMY, ITpaBaMu U 00g3aHHOCTAMU. OAHOU M3 BaK-
HEUIUX XapaKTePUCTUK KOHCTUTYIIMOHHOU KYABTYPHI SIB-
AdeTcd TO, HACKOABKO (DYHKIUHW, IIpaBa M OOA3aHHOCTH
Pa3AMYHBIX CyOBEKTOB KOHCTUTYLMOHHLIX IIPABOOTHOIIE-
HUM TapMOHHU3WPOBAHBI U IPOTUBOB3BEIIEHL], HACKOABKO
TapaHTUPOBAHO COOAIOAEHUE 3TOTO OanraHca B AUHAMUKE.

B apMsaHcKkoOM AeUCTBUTEABHOCTH UCTOPUYECKUU OIIBLIT
dopMUPOBaHNS KOHCTUTYIIUOHHON KYABTYPLI CBUAETEAL-
CTBYET, YTO OHA IIepe’KMAA CEPHE3HYIO 3BOAIOIINIO WHCTU-
TYIIMOHAABHOTO (DOPMHUPOBAHUSA M CHCTEMHOI'O IIPOSBAE-
Hud. [lepBhle marn ObIAM OOYCAOBAEHBI IPUAQHUEM OCHO-
BOIIOAATAIOIINM HOPMAaM-00bIUasgM IIPaBOBOTO XapaKTepa U
HeOOXOAMMOCTBIO KOHKPETU3alui CUCTEMHO-IIEHHOCTHBIX
OpHEeHTHUPOB o0mlecTBa. HecaydyallHO, 4TO M3 IPUNNCHIBae-
MBIX ['puropy AycaBopuuy (I'puropuio IlpocBeTuTeato)
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TpuALaTH KaHOHOB (301-325 rT.) ceMb KacaroTcs OpayHo-ce-
MEeWHBIX OTHOIIICHUM. YCTaHAaBAMBAIOTCSI KAaHOHEI "06 ocTa-
BUBIIEM BTOPYIO JKeHy M BepHYBIIeMcs K IepBou”, "o
AEBCTBEHHUIIE U BHIMIEAIIEH 3aMy>K BO BTOpo# pa3s”, "o mo-
XUIMEHHBIX AeByIIKax', "o My»keAoXkiax', "o maagymwmx”,
"0 HapyIIAIOIIUX 3aBelaHre TTOKOWHLIX U T. A. Bce KaHO-
HBbI KOHKPETU3UPYIOT ¥ KOHIIEHTPUPYIOT CUCTEMHO-II€HHO-
CTHBIE TIOAXOABI OOIIIECTBa, 3TO TaKMe MpaBUAA TOBEACHUS,
KOTOpPHBIE XapaKTepPU3yIOT MOPAABHBIM OOAUK AWYHOCTH,
ceMbU M OOIIlecTBa.

TUnWYHO, YTO B IIOCAEAYIOIIHE BeKa Tak’Ke B apMSIHC-
KOU AEUCTBUTEABHOCTU B MPUHSATHIX HATIMOHAABHO-ITEPKOB-
HBIMM COOPaHUSIMU YIPEAUTEABHBIX KaHOHAaX OOABIIOe
MECTO YAEASIAOCH OpavyHO-CEMEMHBIM OTHOIIIEHUSIM, HOpMaM
MOPAABLHOTO TIoBeAeHUs. M3 aHaaM3a KaHOHOB, TPUHSTHIX
B IV-VIII Bekax, crepyeT, YTO OHU B NEPBYIO OUyepeAb ObI-
AU HalTpaBAEHBI Ha TPU3BaHMeE K KU3HU OOKECTBEHHBIX 3a-
IIOBEAEH, VKpeIAeHHe OCHOB IIeHHOCTHOM CHUCTEMBI
IIOBEACHUSI AIOACH M OOIIlecTBa. OTa 3ajpada ObIAa BaskHee,
YeM 3apavd, Kacaromirecs (POpMBI M XapaKTepa ITPaBASHUS
B CTpaHe??,

BaskHOM 0COOEHHOCTBIO SIBASIETCSI TAaK’)Ke TO, UYTO IIOC-
TOSIHHASI yTPO3a yTPaThl TOCYAaPCTBEHHOCTH, BHEIITHHUE AaB-
AEHUS, UMIIEPATUB COXPAaHEHMsS KauyeCTB CaMOOBITHOCTHA U
PSA APYTUX (DAaKTOPOB BCETA@ BHIABUTAAW HA IEPBBIM MIAAH
HEOOXOAUMOCTE YKPEIAEHUSI CEeMbH, COXPAaHEHUs TPajrU-
i, GOPMUPOBAHUS 300POBOM OOIIECTBEHHBIN CPEABI, UEeT-
KOU CHUCTEeMHO-IIeHHOCTHOM opueHTanuu. Ha sToMm sTane
OCHOBHBIE TIPOSIBA€HUSI KOHCTUTYIIMOHHOM KYABTYPHI, Ha-
XopdIeNicd elfe B paze d9MOPUOHA, KacaloTCI pearu3auu
3THUX OOIECTBEHHBIX IIPUOPUTETOB. BOIPOCHI MOPAABHOTO
HOBEACHMS OOIIeCTBa U AMUHOCTU CTAHOBSITCS BaKHee, ueM
TpOOAEMBI, KacCaloluecs TOCYAAQPCTBEHHOW MAIIWHEIL.

224 J10 0OCTOATENBCTBO OBLIO O0YCIOBIEHO TaksKe (PAKRTOM MPUIATHA B YCIOBIAX
YTPATBI TOCYIAPCTBEHHOCTH HALMOHAIBHO-IEPROBHBIMI COOPAHIIAMU KAHOHH-
YEeCKUX KOHCTHTYIIMIA.
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CTep>KHEBOM 33pauell KAHOHUUYECKUX KOHCTUTYIIUM CTaHO-
BATCS TAPAHTUPOBaHNE OO’KECTBEHHOTO OOAMKA UYEAOBEKQ,
obecrieueHre OECIOPOYHBIX KAUEeCTB €ro CO3UAATEAbBHOU
CYITHOCTH.

Haumnag ¢ 301 ropa, mocae IpPOBO3TAAIIEHUS XPUCTU-
QHCTBA TOCYAQPCTBEHHOU pPeAUrHel, B CTpaHe yCTaHOBU-
AACh K@UeCTBEHHO HOBAsI AeHCTBUTEABHOCTb COTPYAHUYECT-
Ba CBETCKOU M AYXOBHOM BAACTEN, KOTOPOE Ha NPOTSKe-
HUU BEKOB WIPan0 PEMIaOIyI0 POABL B (POPMUPOBAHUU U
Pa3BUTHH apMAIHCKOM IIPABOBOU X KOHCTUTYIITUOHHOMN KYyAb-
TypPBI??,

B ychroBuSiX HAaAWYMS FOCYAQpPCTBEHHOCTH OAHUMU W3
OCHOBHBIX IPOSIBACHUM KOHCTUTYIIMOHHOU KYABLTYPHI CTa-
HOBSITCSI YTOYHEHHE OCHOB KOHCTUTYIIMOHHOTO CTPOS TO-
CypapcTBa, (OpMUPOBAHME CHUCTEMBI TOCYAAPCTBEHHOU
BAQCTH, YCTAHOBACHNE OCHOBHBIX IPUHIIUIIOB OTHOIIEHUU
TOCyAQPCTBO-IPAsKAQHUH, perAaMeHTUPOBaHNEe BHYTPEHHUX
1 BHEITHUX (PYHKIIMU TOCYAQPCTBA.

YPOKM UCTOPUU CBHUAETEALCTBYIOT, UTO POJKAEHHE
KOHCTUTYIIUM YacTO OBIBaeT NPOAMKTOBAHO HeOOXOAU-
MOCTBIO pPelleHusI BCTaBIINMX Mepep OOIIeCTBOM CAOKHEH-
mux 3apad. Ha camom pene, npunarue Kouncrurynuu CIIA
1787 ropa cTanO CUTHAAOM O CO3AAHUM B MUPE FOCYAApPCTBa
HOBOTO TuUma. B ceHTsadbpe 1774 ropa aHTAMNCKUE KOAOHUU
B Ounraperbhun co3Bary [1epBoItt KOHTUHEHTAABHBIM KOHT-
pecc, KOTOPBIM BBIPA3WA IPOTECT IPOTUB IIONPAHUS IIPaB
KOAOHUU. YKe B 1775 ropy HaUMHAETCS HEIIOCPEACTBEHHAS
OopnOa 3a HezaBUCUMOCTL. CO3BaHHLIN B HioHe 1776 ropa
BTopolt KOHTMHEHTAABHBIM KOHTPECC MOAHUMAET BOIIPOC
HEOOXOAUMOCTH IPHUHATUS AeKAapaluyd He3aBUCHUMOCTH.
Ona Onlra npuHATA 4 nuoHg 1776 ropa. AAd YCTaHOBAEHUSA

225 ECTB(?TB(Z‘HH(), B pas3HbIX CTpaHaxX paHee M HbIHE KOHCTATUPOBAaHbI CEPbE3HbIC

0COOEHHOCTH BO B3AIMOCBA3AX PENMTHN M KOHCTUTYIIMOHHON KyiubTypbl. 06
aroMm, B uactHoct, cM. Penelope Foundethakis (Panteion University,
Athens) — Religion and Constitutional Culture in Europe // Constitutional

Cultures. Ed. by M. Myrzykowski. Warsaw, ISP, 2000, -C. 169-191.
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U YKPEeNAeHHS AAABHEUIIETO0 TECHOTO COTPYAHUYECTBA
AMEpUKaHCKUX IITaTOB M €EAWHOUW TOCYAAPCTBEHHOCTHU
CTepP)KHEBOEe 3HaueHUe MMeAd pa3paboTaHHAsd M MPUHATAA
B 1787 ropy YupepuTeAbHBIM cOOpaHueM KoHCTUTyIUS, KO-
TOpad B AAABHEHIIeM ObIAa PaTH(UIMPOBAHA IITATAMU.
W3yueHne BCcell NCTOPUYU IPUHATHUA U paTudukanmuu Kouc-
TUTYIIUM, OypHOU OOpHOHI "depepaructoB” u "aHTHDEAE-
PaAuCTOB" CBUAETEABCTBYeET??, 4TO B (POPMHPOBAHUU
aMEepUKAHCKOM KOHCTHUTYIIMOHHOU KYABTYPBI HCXOAHOE
3HQUYEHNE NMEAO CTAHOBAEHHE TOCYAAPCTBEHHOCTHU (hepe-
PaTUBHOTO TUIIa, KOTOPOM XapaKTEPHEI pa3peAeHUe BAAC-
Tell U X OaraHCUPOBAHUE MMOCPEACTBOM CAEP’KEK U IIPO-
TUBOBECOB, HAaAWUYME HE3aBUCUMOM CypAeOHOU CHCTEMEBI U
CyAeOHBIN KOHCTUTYLMOHHBINM KOHTPOAB. Ha 3Tol ocHOBe
BIIEPBEBIE B MUPe CHOPMUPOBAAACE IPE3UAECHTCKA pPeCcITyo-
AuKa. [TepBBle TPOIBAEHUSA AQABHEUIIIETO PA3BUTHUS aMeEPU-
KAQHCKOU KOHCTUTYILJMOHHOU KYABTYPEI OTHOCSTCS K BCTY-
IUBIINM B CHUAY B 1791 ropAy KOHCTUTYIIMOHHBIM H3MeHe-
HUSAM, HQ OCHOBE KOTOPHBIX OBIAM 3aKpPENAEHBI OCHOBHBIE
IIpaBa U CBOOOABI YEAOBEKA M TAapPAHTUU MX OOeclleueHus
(Buanap 0 mpaBax). TO B oIpeAeAeHHON Mepe ObIAO Iepe-
XOAOM OT BAAQCTELIEHTPUCTCKOM KOHCTUTYLMOHHON MOAe-
AM K UYeAOBEKOIeHTPUCTCKON MoAean. DarTuuecky,
aMepUKaAHCKHUH OMNBIT ITOAOKHA HavyaA0 HNPOSIBA€HHIO HO-
BOTO KadeCTBa KOHCTUTYIHUOHHON KYABTYPHBL [locrepHeln
XapaKTepHO POPMHUPOBAHNE TAKOM KOHCTUTYIITMOHHOU CHC-
TeMBI, KOTOPas BKAIOYAeT He TOABKO OCHOBBI KOHCTUTYIIU-
OHHOTO CTpPOd TOCyAQpPCTBA U IIOPIAOK (POPMHPOBAHUSA
TOCYAAPCTBEHHOM BAACTH, HO U BECh KPYT OTHOIIEHUMN AWY-
HOCTB-00IIIEeCTBO.

Kak oTMeuanoch, KOHCTUTYIIMOHHASA KYABTYpa - Hellpe-
PBIBHO pa3BUBAIOIIEeCs IBA€HUE U B YCAOBUSAX IIPABOBOTO,
AEMOKPATHYECKOIO FOCYAAPCTBA B I'PA’KAQHCKOIO OOIIeCT-
Ba IIproOpeTaeT KaueCTBEHHO HOBBIM XapaKTep U COAEP-

226 B gactHocru, cm. Christopher Collier and James Linkoln Collier, Decision in
Philadelphia: The Constitutional Convention of 1787, New York, 1987.
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>xkaHue. OHa 00yCAOBAEHA POABIO U 3HaueHUeM KoHCTHTY-
nuu B 3ToM oOIlecTBe. KoHCcTUTYHMOHaAU3aus 00MIeCT-
BEHHBIX OTHOINEHHUN - OAHO N3 BaJKHEHINNX AOCTUXKEHUMN
A€MOKpaTH4YeCKON IUBUAN3ALUU B TOM acleKTe, 4YTO IIO-
AOOHOMY OOIIECTBY XapaKTePHBI: OTCYTCTBUE AUCKPUMUHA-
MY, TAIOPAAM3M, TOAEPAHTHOCTL, COAMAAPHOCTH, yBake-
HHUe U TapaHTHUPOBaHMeE IIpPaB U CBOOOA YEAOBEKa, YTOUHS-
IOTCSI ¥ HapAEKHO COOAIOAQIOTCSI TPAHUITBI BAACTH, TOCIIOA-
CTBYIOIIMM CTAHOBUTCS IIPABOCYAHE.

B TakoM oO0I11ecTBe OCHOBHBEIMU XapaKTEPHBIMU YepTa-
MM KOHCTUTYLIMOHHOMN KYABTYPBI CTAHOBSITCS:

1) MecTO U POAL YeAOBeKa B OOIeCTBEHHBIX OTHOIIIe-
HUSX, IPU3HAHUE U yBa)KEHHUEe eTr0 AOCTOMHCTBA, TapaHTH-
poBaHMeEe ero NpaB U CBOOOA KaK BEBICIIEM IIEHHOCTU, KakK
HEIIOCPEACTBEHHO AEMCTBYIOUIETO IIPaBa;

?2) orpaHUYeHHNE BAACTU IIPABOM;

3) paspenreHMe U OAnaHC BAACTEM, TapaHTHUPOBAHUE B
KOHCTUTYIIUOHHOU CHCTEeMe T'OCYAAPCTBEHHOU BAACTH AU-
HaMWUYHOM rapMOHUM I€TIOYKY (PYyHKIUA-UHCTUTYT-IIOAHO-
MoYnue;

4) yCTaHOBAEHHE HApPOAOBAACTHS, BEIOOPHOCTH U TIOA-
KOHTPOABHOCTL BAQCTEH;

5) onTMMaAbHasA AEleHTPaAU3allusd IMOAUTUUYECKOH,
5KOHOMHWYECKOW M aAMUHUCTPATUBHOM CHUABI, TapaHTUPO-
BaHMUe CBOOOAHOM 3KOHOMMUYECKOUM KOHKYPEHIUH;

6) Haamuue CypeOHOM CUCTEMBI, HAAEACHHON (DYHKIIM-
OHAABHOM, UHCTUTYLIMOHAABHOM, MaTePUAAbHOU U COIIMAAb-
HOM He3aBUCUMOCTHIO;

7) rapMOHUS HAIlMOHAABHOU ITPABOBOM CHUCTEMEI C HOP-
MaM¥ ¥ MIPUHIWUIAMU MeXAYHAaPOAHOTO IIpaBa;

8) obOecrieueHre BepXOBEHCTBA U cTabUABHOCTH KoHC-
TUTYIIVU.

OTH OCHOBHBIE XapaKTepHbLIe YepThl B Pa3AWMYHBIX
KOHCTUTYIIUOHHBIX CHCTEMaxX MOIYT HPOSBASITLCS IIO-pas-
HoMy. Kak oTMedanocs, opHO3HauHO, uTo KOHCTUTYIMS He
MO’KeT OBITh UMIIOPTHPYEMBIM HAU IKCIIOPTUPYEMBIM "TO-
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BapoMm". OHa SIBASIETCSI AMHAMHUYHOM O0O0OIMarolell Mo-
AEABIO IIEHHOCTHOU CHUCTEMBI Ka>KAOM KOHKPETHOM CTPaHHI,
IIPU3BAaHHOM rapaHTHUPOBATH IIPOTPECC, TADMOHWYHOE U CTa-
OuABHOE pa3BuTHEe 3TOU CUCTEMBI, YUUTLIBAA AOCTUXKEHUA
IIPOTPECCUBHOU MBICAUM B 3TOU chepe??’. CAepOBATEABHO, B
OCHOBY KOHCTUTYIIMOHHBIX PENIeHUM CTaBSATCS TaK’Ke OcC-
HOBOIIOAQTAIOIIe IPUHIIMIIEI OOIIero XapakTepa, yKAOHe-
HHYEe OT KOTOPBIX IIPUAAQCT KOHCTHT’YHHOHHOﬁ CHcCTeMe MHOe
KadecTBO. Hampumep, MCKAIOUeHVE OrpaHMYeHUSI BAACTH
IIPAaBOM OAHO3HAYHO CBUAETEALCTBYET, YTO HUMEEM AEAO C
HEIPaBOBLIM T'OCYAQpPCTBOM, a 0e3 YeTKOIO pPa3peAeHUs
BAACTelM HEBO3MOJKHO YCTAHOBAEHUE KOHCTUTYLIMOHHOU Ae-
MOKpaTuu. B cBoio ouepepab, GoOpMUpPOBaHNE AEMOKpATHU-
YeCKOM BAACTU HEBO3MOXXHO Oe3 HapAe’Kalle KOHCTH-
TYLJUOHHON KYABTYpPEIL. HecaydaliHO, 4TO B AUTeparype
BCTPEYAIOTCS TaKKe Takne (POPMYAMPOBKH, KaK "aHTHUKO-
HCTUTYIIUOHHAs KyAbTypa" MAW "KOHCTUTYIIMOHHAS aHTH-
KyABTypa"?%. OTO CBUAETEABCTBYET O PEaAUsX MUCKa’KeHUs
KOHCTUTYIITMOHHBIX HeHHOCTeﬁ " IIPUHIUIIOB U IIpeBpallie-
HUA UX B TAKOM BUAE B UHCTPYMEHT B PYKaX I'OCyAdpPCTBEH-
HOW BAAQCTH.

C y4eTOM OCHOBHEIX XapaKTePHBIX YePT KOHCTUTYIU-
OHHOU KYABTYPHI, AT KOHCTUTYIIMOHHON apXUTEKTYPHI UC-
XOAHBIM ABASIETCA TO, YTO IIpEXAEe BCEro AONKHBI OLBITH
YTOUHEHBI KOHCTUTYIIUOHHEBIE IJeAW OOIIEeCTBa. 3aTeM KOHK-
PETU3UPYIOTCS Te NPUHIUILI, KOTOPLIE CAEAYIOT M3 CHC-
TEMHO-IIEHHOCTHBIX OPHEHTHPOB AAQHHOTI'O COIIMAABHOTIO
0o01I1eCcTBa U AOJKATCA B OCHOBY (DOPMHPOBAHUSA KOHCTUTY-
IIMOHHOTO CTPOSI CTPaHBl. YPOBHEM HX Pearn3allid oIpe-
AEASIIOTCS XapaKTep U OCOOEHHOCTH PEAAbHOTO ITPOSIBACHUS

227 YMeCcTHO BCIIOMHHTH BBICKasbiBaHIe npeficTasuTelsa (CeHeraia Ha Mponiesmem
B Canrbsaro (Yumm) 12-14 ausapa 2004 r. Me:aynapojaHom KoHrpecce
(“Rouerurynmonanusm, crapbie JOKTPHHBI, HOBBIT MEIP”) O TOM, 410 Bee
a(ppuKaHCKIE CTPaHBI MMEIOT KROHCTHTYINH, OJHAKO HET KOHCTHTYIMOHA-
AN3Ma, TaK Kak 9TH KOHCTHTYIHU GOIbINE TOCTPOEHBI HA UMITOPTHPOBAHHBIX
HEHHOCTAX M IPUHIMIAX U B OCHOBHOM HMEIOT XapaKkTep /eBu3a.

228 (M. http://university.tversu.ru/misc/pravo/pravo.html.
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KOHCTUTYIJUOHHOU KyABTYPBI B CTpPaHe. B CBOIO ouepeab,
YPOBHEM KOHCTUTYLUMOHHOMN KyABTYPHI OOYCAOBAEH yCIIEX
YCTAHOBAEHUS KOHCTUTYIIMOHHOW AEMOKPATHUM B CTpaHe,
YTO B HAIIM AHU ABAAETCA OAHMM M3 BAXHBIX 3A€MEHTOB
CTpaTernm HAIlMOHAABHON 0e30MacHOCTH CTPaHBl. B cBA3M
¢ CypeO6HuKOM Mxurtapa ['oma 6oaee Beka Hasap B. bac-
TaMSHI HAIlMCaA, UYTO KOTAQ Y HAIlMU BBICOKAs 'TIPaBOBas
KyABTypa", 9Ta Halus MOJKeT ... pa3yMHBIM 006pa3oM H C
OOABIIION TMOAB30M HACAAKAATHCI AUOEpPAAbHBIMUM 3aKOHa-
Mu, OOAee MIMPOKUM CYBEPEHUTETOM, M BMECTe C HOBBIMU
SIBAEHUSIMU CBOEH >KU3HM OHA TpeOyeT HOBBIX 3aKOHOB'?%,

KoHcTuTynmOHHAsA KyABTypa - 3TO He aOCTPAKTHOE IIO-
HSTHE, OHA IIPOSIBASIETCS BO BCeX chepax JKU3HU COIVaAb-
Horo obmectBa. OHa B IIEpPBYIO OYepeAb PACKPHBIBAET,
KakKasl LIeHHOCTHAas CHUCTeMa AE€KUT B OCHOBe OOIeCTBEH-
HBIX OTHOINIEHUU U AEeATENBHOCTU FOCYAapCTBeHHOI;’I BAAQC-
TH. YPOBHEM KOHCTUTYIITUOHHOW KYABTYPHI OOYCAOBAEHBI
CaMM KOHCTUTYIIMOHHEIE pellleHus, Kak OCHOBHOM 3aKOH
CTPaHBI - €T0 MPOTPECCUBHBIN XapakTep. KoHcTuTyIinoHHas
KYABTYpPa HaXOAUT CBOE IPEeAMEeTHOe BLIpa’keHue B IIPUHS-
ThIX 3dKOHAX W APYI'MX IIPABOBBIX AaKTaX, B AESITEABHOCTHU
IIOAUTHYECKON CHUCTEMBI TOCYAaPCTBa, ITIOAUTUUYECKUX UHC-
TUTYTOB X1 OPIraHOB BAACTH, B UX B3aUMOOTHOIICHUIX, B 00-
IIEeCTBEHHOM IMO3WINU AUYHOCTH, €r0 IIPaBOCIOCOOHOCTH.
Ypoku ucrtopun 06e30TOBOPOYHO CBUAETEABCTBYIOT, UTO
BMECTe C TeM I'AaBHBIM KPUTEpPHUEeM OIleHKM YPOBHS KOHC-
TUTYLIIMOHHOU KYABTYPEI IBASIETCS YPOBEHb KOHCTUTYIIUOH-
HOM AEMOKpaThM B CTpaHe, a €ero poCT - TAABHOE
TpeOOBaHNEe KOHCTUTYIIMOHHBIX PA3BUTHUM.

ITyte oTr KOHCTUTYIMHM K KOHCTUTYIIMOHAAU3MY, OT
J)KeraeMoro K peaAbHOMY IIPOXOAUT 4epe3 KOHCTUTYIIHO-
HaAU3alUI0 O0IEeCTBEHHbIX OTHOIIIEHUI.

MexxayHapoaHast KOHCTUTYITMOHHO-IIPABOBAsI MBICAL B

229 Bacramsui, B.Cyne6uux Mxurapa Toma: opuauueckoe uccneposanue //
“Onbir”. 1879, N6.-C. 66
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HaCTOsIIIee BpeMs IpHpaeT ocoboe 3HaUeHME HAAEKHOMY
rapaHTUPOBAHUIO KOHCTUTYITUOHHLIX ITPUHITUIIOB 1 HOPM B
O6I.U;€CTB€HHI:IX OTHOIIIEHUAX, TaK Ha3bIBaeMOM KOHCTUTY-
IMMOHAAU3AIINN 3TUX OTHOIIEHUHN KaK MPEAITOCHEIAKE CTaHOB-
A€HUs TIPABOBBIX, AEMOKPATHYECKUX TOCYAAPCTBEHHLIX
CUCTEM.

Ecam pa3BuTHe IOAUTHKO-IPABOBOM MBICAW A0 XVIII
BEKa IIPUBEAO K MAee IMPUHSATHS KOHCTUTYIIMY, YCTaHOBAE-
HUSA OOIEeCTBEHHOTO COTAacus mocpeACTBOM OCHOBHOTO
3aKoHa COITMAaAbLHOTO OOIIecTBa, TO OCHOBHAA 3ajAayda IIOCT-
KOHCTUTYIIMOHHOTO IIEPHOAA - TapaHTHPOBaHuEe B CTpaHe
KOHCTUTYI[MOHaAM3Ma nocpeAcTBoM KoHcTurynumu.

Kak BuAUM, "KOHCTUTYIIMOHAAU3M" - CAOJKHOE OOIIecCT-
BEHHO-IIOAUTHYECKOE U TOCYAAPCTBEHHO-IIPABOBOE IIOHS-
Tre. OH B IepPBYIO OUYepeAb IIPEANIOAaTaeT yCTaHOBAEHUE
KOHCTUTYIITUOHHON A€MOKPATUHU. DTO IeAb, K KOTOPOU CTpe-
MSTCSI CTpaHBl, M30paBIIre NyTh COUAALHOTO IIpoTrpecca.
OAHAKO oCyHieCTBA€HHE 3TOH IeAu TpeOdyeT, B 4aCTHOC-
THA, TAKUX 00s13aTeAbHBIX rapaHTnﬁ, KdK IIpU3HdAHUE U ra-
PAHTUPOBAHNE KOHCTUTYIIMOHHBIX HEAEﬁ M OCHOBOIIOAQ-
raiiux HNPUHIHNIOB rOCyAapCTBOM M BCEM OOIIECTBOM,
HaAW4ue COOTBETCTBYIOILEeN KOHCTUTYIIMOHHBIM IIPUHIIU-
1aM roCcyAapCTBEHHO!M BAACTH, HEOOXOANMMOeE IIPaBOCO3Ha-
HUe, CTaHOBAEHHE MOCTPOEHHOW M0 MPUHIUIY BepXOo-
BEHCTBA IIpaBa MPaBOBOW CHUCTEMbl, HaA€KHasl 3al[uIleH-
HOCTb KOHCTUTYIITMOHHOIO CTPOS 1 BEPXOBEHCTBA Koucrtu-
TyYUUHU A T.A.

[TepBEIN MeXAYHApPOAHBIM KOHIpecCc BceMWpHOU KOH-
bepeHIIUN OPraHoB CyAeOHOr0 KOHCTUTYIIMOHHOTO KOHT-
poaa®® ocob0 O0O0OO3HAUYUA CAEAYIOIIYIO IIPOOAEMY: BO
MHOTMX CTPaHaX YCTAaHOBAEHNE KOHCTUTYIIMOHAAM3Ma 3Ha-
UYUTEABHO OTCTAET OT TeX KOHCTUTYIIMOHHBIX AOKYMEHTAAD-
HBIX peIleHul, KOTOpPble, KaK AOCTU)KEHUS TPaBOBOU
MBICAY 1 YeAOBEUYEeCKOM OUBUAN3ATUN, YaCTO 3daUMCTBYICD,

230 Cocrosnca 22-25 ansapa 2009 r. B Reiintayne (lOsnoadpurancroe
TOCYapCcTRBO).
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He CT@HOBATCS OPraHUYECKUM 3AE€MEHTOM IIeHHOCTHOM CHUC-
TEeMBI AQHHOTO KOHKPETHOI'O O0IITeCcTBa. AAT YCTAHOBAECHUSA
KOHCTUTYIMOHAAN3MAa HaAWIMsSI KOHCTUTYIIUM HEAOCTaTOd-
HO. Boaee Toro, BenukoOpuTanus, He UMesI OAUH OTAEAb-
Hbili OCHOBHOM 3aKOH, B HACTOJIIee BpPeMs CUUTAETCS
OAHUM K3 COCTOSIBIIMXCSI €BPOIIEMCKUX ITPaBOBBIX AEMOK-
paTuuecKux roCyAapCTB. 3ajAada - B BONAOIIEHNUN OCHOBO-
noAaralImuXx KOHCTUTYHUOHHBIX IPUHIUIOB B HalUo-
HaABHOW NMPaBOBOU CHCTeMe U O0IeCTBEeHHON ITpaKTUKe.

B TO Xe BpeMms mpoOAeMa rapMOHM3AIIMU HAIUOHAADL-
HOT'O M OO0IIIe4eAOBEeYeCKOTO Ha YPOBHE KOHCTUTYIIMOHHBIX
PEelLlIeHUN IBASIETCS He TOABKO aKTyaAbHOM, HO U HCXOAHOM
- B aCIleKTe COBPEMEHHBIX MEKAYHapOAHO-IIPABOBLIX pas-
BUTHM. Bolpoc He TOABKO B TOM, KaKUM SIBAGIETCS 3aKpel-
AeHHBIY KOHCTUTYyME KOHCTUTYLUOHHBIA CTPOU U KaKHe
IPUHIUIE IIOAOKEHBEI B OCHOBY B3aMMOCBSI3U IIpaBa H
BAacTU. CyIIleCTBEHHO TO, KaK IIPOSBAIETCS AQHHBINM KOHC-
TUTYLMOHHBIN CTPOM B OOIECTBEHHOU KU3HU, HACKOABKO
OOAEKAIOTCd B IIAOTH U KPOBb OCHOBOIIOAATAIOIIVE ITPUH-
nunbl KOHCTUTYINH, KTO SIBASIETCS PEAaAbHBIM MCTOYHUKOM
1 HOCUTEAEM BAACTH, HACKOABKO TFapaHTUPOBAHO M 3alllu-
IIIeHO AOCTOMHCTBO YEAOBEKa, HACKOABKO Ha IIPAKTHKe pas-
AEAeHEBl, He3aBUCHUMBI U COAAaHCUPOBAHBI OPraHbl I'OCY-
DAPCTBEHHOM BAACTU. VX rapaHTHPOBaHUE - TOT OCHOBHOM
KpUTEePUH, KOTOPBIM MOJKHO OIIEHUTH PEAAbHOE COCTOSHUE
KOHCTUTYIIMOHHOCTH, PaCKPBITH CTEIeHL TapMOHU3AINU
>KeAaeMOTr0 U PEaAbHOTO.

AAdg cTpaH, n30paBIINX IIYTh HPABOBOM AEMOKPATHH,
HCXOAHBIM SIBASIETCSI OCO3HAHUE TOU PearbHOCTH, UTO IYTh
oT KOHCTUTYIIUM K KOHCTUTYIIMOHAAU3MY He 3aKaHUUBaeT-
ca nnpuHaTHeM OCHOBHOT'O 3aKOHa CTPaHbl, KAKUMU-TO IIpe-
AYCMOTPEHHBIMY ITEPEXOAHBIMU ITIOAOKEHUSIMH ITOATOTOBU-
TEeABLHBIMU IIaramMy, (hOPMUPOBAHUEM HEOOXOAMMBIX HHC-
TUTYTOB U CTPYKTYP, 3aKpennreHueM B KoHCTUTynuu mpaB
1 CBOOOA YeAOBeKa. DTOT MYTh ABASIETCS CBOCOOPA3HBEIM OT-
pakeHueM IIpPeAyCMOTPEHHOTO U AelICTBUTEABHOCTH, B3a-
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MMOCBS3b KOTOPBIX MMEET NCXOAHOE 3HadeHHe OCOOEHHO
AT TPAHCPOPMHUPYIOMUXCSA OOIIECTBEHHBIX CUCTEM. DTOT
NyTh IPOAEraeT yepe3 KaXAOro YA€Ha COLMAaABHOIO 00-
IeCTBa, Yepe3 BCI0O CUCTEMY BOCIPHUSITHS UM IIeHHOCTeMH.

OAHOBPEMEHHO B HOBOM TBICAUYEAETHHN CEPhbe3HBIE BhHI-
30BBI OPOIIIEHHI TEM AOKTPHHAM KOHCTUTYIIMOHHOTO Pa3BU-
THS U TOAUTUYECKOTO (DOPMUPOBAHUS OOIIEeCTBa, KOTOPHIE,
Oeps Havyano u3 PUAOCO(PCKO-ITPABOBBIX HCTOYHUKOB, OCO-
0enno XVI-XVIII Bekos, B [X-XX Bekax cTaru TeopeTHyec-
KON OCHOBOW M KpPAaeyrOABHBIM KaMHEM (POPMHPOBAHUSA
HAIIMOHAABLHBIX TOCYAQPCTBEHHBIX CHCTEM U MEKAYHapPOA-
HBIX TPAaBOOTHOIIeHUN. [IpuMeuaTereH BEIOOD TeMEL VI Ac-
caMOAen MeKAYHAPOAHOM acCcouanuyi KOHCTUTYIIMOHHOTO
npaBa (2004 roa, CaHTbaro) - "KoHCTHUTYIIMOHAAWU3M, CTa-
pble AOKTPUHEI, HOBBIM MHUP". OOCYXKAEHUS, AAWBIINECS
IATH AHeM, OoAaee CTa AOKAAAOB, IPEACTAaBAEHHBIX OoAee
yeM 450 yyacTHUKAM 13 61 cTpaHbl, IPUBEAU K OOIIEMY BHI-
BOAY - HOBOE€ TBICAYEAETHE BEIABUTAET HOBBIE 33Aa4YU KOHC-
TUTYIIMOHHO-IIPABOBEIM peILIeHUsIM, C(hOPMUPOBABIIUMCS U
3aAEUCTBOBAHHLIM B IIPOMIABIX BeKax. CTapble AOKTPUHBI
HY’KAQIOTCSI B CEpPBE3HOM IlepeocMBICAeHUU. HoBBIE 3apa-
4y TpeOyIOT HOBBIX pellleHu. B TOM ke Ayxe OBIAM KOHC-
TAaTUPOBAHEI MOAXOABI Ha KoHrpecce MexXAyHapOAHOU
acconuanmuy KOHCTUTYIIMOHHOTO IIpaBa, COCTO4BIIEMCS B
2007 ropy B AdnHax. [TocTaHOBKM BOIIPOCOB YETKHUE U SIC-
Hble. [AaBHAA 3apaya - HAWTH IIPAaBUABHEBIE OTBETHI Ha PSA,
BBITEKAIONINX U3 HUX KOHKPETHHIX BOIIPOCOB.

Bo-nepBbIX, KaKOBBEI OPOIIIEHHBIE YEAOBEUYECTBY B HO-
BOM TBHICSSYEAETHU BBI30BHI, KOTOPBIE MOTYT TPeDOBATH HO-
BBIX KOHCTUTYIITUOHHO-IIPABOBBIX PEIIEeHMNN ¢

Bo-BTOPHIX, KaKMe OCOOEHHOCTHU MMEIOT 3THU BBI3OBBI
MM TPAHCOPMUPYIOIIUXCSA OOIeCTBEHHBIX CHCTEM U Ka-
KHNX OCOOBIX PeIIeHUN OHU TPeOyIoT?

B-TpeThbux, KaKOBBHI CUCTEMHO-IIEHHOCTHEIE OCHOBBI U
OCHOBHBIE TEHACHITUN AQALHEWITNX KOHCTUTYIIUMOHHO-IIpa-
BOBBIX Pa3BUTHUIM.
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CpaBHUTEABHBIN @HAAW3 PA3AMYHBIX M3TUOOB MEJKAY-
HApOAHBIX OOIIeCTBEHHO-IIPABOBLIX Pa3BUTHUU CBHUAETEAD-
CTBYEeT, YTO OCHOBHBIE (PAKTOPHI, KOTOPHIE XapaKTepPHBI
O0IIIeCTBEHHOMY CTPOIO HOBOTO TLICSTYEAETUS U, IO Hallle-
My MHEHUIO, AMKTYIOT HOBBIE PeIIeHHUs, B CaMBIX OOIIUX
YyepTax CBOAATCSA K CAEAYIOIIEMY:

1) uMeeT mMecTO OecHpellepAeHTHAs WHTEPHAIIMOHAAU-
3a1sl pa3HOXapaKTePHBIX OOIIeCTBEHHBIX IIPOIIECCOB: KO-
HOMHWYECKUE, COLMaAbHBIE, AYXOBHO-KYABTYPHBIE OTHOIIIE-
HU4 B 3HQUUTEABHOM Mepe IIpHoOpPeTaloT HaATOCYAQPCTBEH-
HBIM XapakTep;

2) sKOHOMHWYeCKas, UH(POPMAIUOHHAs, IIPAaBOBAasA T'AO-
Oanm3aius M yHUBEPCAAM3allus MHOTUX KaCAIoOUIUXCSI CO-
IIUAABHOTO OOIIecTBa II€HHOCTEM CO3AAAM KaueCTBEHHO
HOBOE MOAOKeHUe OOIIeCTBEeHHON UHTEerpaluu, Koraa gop-
MUPYIOTCSI He HUMeIollne MpeleAeHTa Me>XAYHapOAHBIE
o0bepAuHeHMsd, Kak, HanpuMmep, EBpocoios, ¢ cozpanueM Ko-
TOPOTO Hen30e>KHO BO3HUKAA MAESd HAaATOCYAAPCTBEHHOU
Koncrurynuy;

3) opHa U3 XapaKTePHBIX OCOOEHHOCTEW HOBOU AEMUCT-
BUTEABLHOCTH 3aKAIOUAEeTCs B TOM, UTO CYIIeCTBEHHO Hapy-
IIeHLI TPAHUIIEI MEXXAY BHYTPUTOCYAAPCTBEHHBIMU AEMOK-
pPaTUYeCcKUMHU CUCTEMaMU 1 HaATOCYAaPCTBEHHBIMU DKOHO-
MHUYECKNMU OTHONIeHUSIMM23!;

4) B Me>XAYHApOAHOM acCIleKTe AeMOKpAaTHUYeCKHe pas-
BUTHUS, C OAHOM CTOPOHBI, TPeOYIOT HOBOT'O YPOBHS U Kaue-
CTBa COTPYAHUYECTBQ, 3aIUTHI IIPABOIIOPSIAKE, CUCTEMHOMU
TapMOHHWU M CTAOMABHOCTH, C APYTOM CTOPOHBI, BO3HUKAO
Ccepbe3HOoe IIPOTHUBOpPEeYNe MEKAY YKOPEHeHHEeM AeMOKpa-

21 Kar copaBeumBo orMedaer npoceccop IpHer Yappux (o Baiingekkep, B
HOJOOHBIX YCIOBUAX, KOIJA JIEMOKpATHA 3aMbIKAETCA B HAIMOHAJIBHO-TO-
Cy/lapCTBEHHBIX TPAaHUIAX, & YKOHOMHYECKHE OTHOHICHUsA HOCAT HAJrocy-
JAPCTBEHHBIN XapakTep, HAJ0 TOBOPHTH O HOBOM HTalle PA3BUTHA JEMOKPATUI
- 0 HeoOxoiumocTn BeemupHoii gemorpatun (Deutchland, 2002, nomep 4,
aBrycT-ceHTAOpS ) .
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THUYU BO BHYTPUTIOCYAQPCTBEHHBLIX OTHOIIEHUSIX U AUKTOB-
KOU CHABI B MEKI'OCYAAPCTBEHHBIX OTHOIIEHUAX??,;

5) B IOAOOHOM CUTYaIIM OCAOJKHSIETCS TaKyKe IIPEOAO-
AeHTEe MEXKAYHapPOAHBIX (PMHAHCOBO-IKOHOMUUYECKUX KPHU-
3MCOB, KOTOPHIE B MPEAABEPUN HOBOTO THICSYEAETUS MTPU-
o0peAn XapakKTep CHUCTEMHOTO, TAYyOOKOTO BOCIIPOMW3BOA-
CTBEHHOT'O Kpu3uca. boaee TOro, cCUCTEMHBIN KPU3UC CO3-
DAET HOBBIE TIPEATIOCHIAKU AAST COTMAABHBIX KaTaKAM3MOB,
KOTOpBIE He paspemniaroTcs 6e3 KPOBOIPOAUTHS;

0) Kak oOIllasg TeHAEHIUSI, B OOIIeCTBEHHBLIX OTHOIIIe-
HUAX OCAa0eBaeT peryAupyIoIas PoAb rocyaAapcTea?s. Oa-
HAKO BCEMUPHBIU (DMHAHCOBBLIU U DKOHOMUYECKUN KPU3UC,
KOTOPHBIM MMeeT OOaee TAYOOKUU CHUCTEMHO-IIEHHOCTHBIU
XapakTep, NPOAUKTOBAA HOBYIO (PUAOCO(UIO MTOAXOAA - B
9KCTPEMaAbHBIX CUTYyaIUsSX HEBO3MOJKHO AOOUTHCH CTa-
OUABHOCTU 6€e3 aKTMBHOTO BMeEIIaTeAbCTBA I'OCYAAPCTBa;

7) HaKOIAEHUS OTPUIIATEABHOU OOIIeCTBEHHOM 3Hep-
TUU ¥ CUCTEMHBIE PACIIaAbl KOHIIAa MPOIIAOTO BeKa IpUuBe-
AU K TAaKOMY IIOAOJKEHHIO OOIIEeCTBEHHOTO OBITUSI, KOTO-
POMY XapaKTepHBI HeCTaOMABHOCTL, HEOIPEAEAEHHOCTD,
CHCTEMHO-II€HHOCTHAasI IMyTaHUIla, aKTUBU3Allus HUPpaluo-
HAABLHOTO U "'TIOCPEACTBEHHOCTH |

232 TIpumeuarensha soipazxkentas Opiumm [Ipesugenrom Ppanun Hakom 11Tu-
pakom Ha cossaunoii 12 anpeast 2003 r. B Canrr-TlerepGypre Meskmyna-
pontHoii KoH(epeHtmn Ha Temy “Mup, 6e301acHOCTb, MEKIYHAPOIHOE TIPABO:
B3I B OyjLyiee” MbICIb O TOM, 4TO “MeskyHapOHAas HOIUTHEA, ROTOpast
HOCTPOEHa Ha IEMOKPATHYECKNX IIEHHOCTAX, JOI/KHA OCHOBBIBATHCA HA HEOC-
MOPHMBIX KOJUIEKTHBHBIX HOPMAaxX, M BMECTE ¢ OTHM HEOOXOJIMO MOCTPONTD
MEIRYHAPOJIHYIO CHCTEMY MpPABOCY/HA, KOTOpas Oyjer MpuaBaHa NpujiaTh
OTHM TIPaBOBBIM HOPMaM IIoIHOLeHHYI0 cuiny. Hukakoit me:xayHapogHblii
CTPOIi, KOTOPBIil HATIPABIEH HA MPOJOIKUTEIBHYIO HEPCIIEKTHBY, HE MOKET
ObITh ocHOBaH Ha Joruke cuiabl” (em. ITlpaBosenmenne, 2003, N 3, c. 8).

233 Jro kracaercs Kak DKOHOMUYECKOil cepbl, Tak M MHOTHX BOIIPOCOB TOCY-
napersennoro ynpasinenns. Rax ormeuaer npod. 10. A. Tuxomupos, ykpen-
JeHUe IEMOKPATHYCCKUX OCHOB MyOJINYHOI BIACTH 1 YROPEHEeHNe JeficTBeHHOiT
CHCTEMBI OOIIECTBEHHOTO CAMOYHPABIEHUA CO3JAI0T HEOOXOMUMbIE Hpe]l-
HOCBUIKH JIIs Goliee HEJTOCTHOI 1 TIOJTHONEHHON pealnsalyy mpasa rpasian
Ha yyacrue B ynpasienun crpanoii (em. Tuxommnpos 10.A. O mopepuusaiyn
rocynapersa // slypuan poccniickoro npasa. 2004, N 4, - c. 3-16).
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8) cTaHOBAEHUE TPA’KAQHCKOTO OOIIEeCTBa U CO3AAHUE
IIPaBOBOT0, AEMOKPATHIECKOTO TOCYyAapCTBa CTaAM BCeOO-
UM BuAearoM. boaee aKTyaAbHOU CT@HOBUTCA 3apada NpU-
MHUpEeHUsI YHUBEPCAAN3Ma U HAITMOHAABHBEIX OCOOEHHOCTEH.
OAHOBpeMEeHHO BMECTO TapMOHHU3alluu elie 6oAee 000CT-
PSAIOTCS CUCTEMHO-TIEHHOCTHBIE TPOTHUBOpPEYUS B 3BTHO-
IIEHTPUCTCKUX M JTOIEHTPUCTCKUX T'OCYAapPCTBEHHO-00-
IIeCTBEHHLIX CHUCTEeMax, a IMoHaATusa "stHoc" um "aAemoc” B
KOHCTUTYIIMOHHO-IIPABOBBIX OTHOIIEHUSAX HYKAQIOTCS B IIe-
PEOCMBICAEHUH;

9) 4YenoBedecKOe OOIIECTBO, C OAHOM CTOPOHHI, U3 AY-
XOBHO-KYABTYPHOTO OOIIIeCTBa IOCTENIEHHO IIpPeBpallaeTcs
B MEPKAaHTHABHOE IIOTPeOUTEABCKOE OOIIEeCTBO, C APYTOU
CTOPOHBI, PEAUTHS, AYXOBHas cepa, yITPaTuB CyILIeCTBEH-
HYIO POAB - CLIOCOOCTBOBAHUE AIOASIM JKUTH OOKECTBEHHEI-
MU IIeHHOCTSIMU, IIPEeBPAINaioTCs B (popMarbHOE, Ty>KA0€
YeAOBEKY 3aMKHYTOe BHYTPUIIEPKOBHOe siBAeHme. [ToMumo
9TOTO, B YCAOBUSIX PACIINPEHUS CBOOOAHOTO PLIHKA U TAO-
OaABHOM 3KOHOMHUYECKOMN KOHKYPEHIIUM MOpPAaAbHBIE HOP-
MBI YTPAuMBAIOT CBOIO IMPE’KHIOI0 POABL Peryasaropa u
CTUMYASTOpPa OOIeCTBEHHBIX OTHOIIEHUM;

10) HO>KHUIIEI MeSKAY OOTaTCTBOM M HUILETONU AOCTUTAU
TaKOTO TIPEAEeAd TMMOAIPU3AIINY, YTO 3TO CTAHOBUTCS TTPOCTO
HeTepnuMBIM?3, O0IIeYeN0BeYeCKUM 3A0M CTaAM HapKoMa-
HUS U TeppopusM. becnpereaeHTHBIM POCT ITOCAEAHETO
nMeeT SKOHOMUUYECKUE, COIMAAbHEIE, TOAUTUYECKUE TTPEA-
TOCBHIAKM ¥ IIPOTUBOIIOCTABASIETCS TOM CHCTEMe IIeHHOCTEH,
KOTOpasi B HACTOsIee BpeMs A€KUT B OCHOBE yTBEpPIKAe-

234 Jlaypear HoGenesckoii npemun, ObiBmmii copernuk Ilpesmienra CIIA,
sronomuer sRosed Cruriani copepiienHo 1pas, 0600mAsA, 4TO IIPUYNHA T10-
JIOOHOI MONAPU3AIMY — HENpaBIIbHOE TEYCHHE HKOHOMHYCCKON Triaobal-
3aly M BKRCHAaHCHOHHCTCRUIT smbepanam. 1lenplo passuris ueroBedecTBa
ABIAETCA He HaKoILuleHne 0OoratcTBa B PyKaX MaJOUNCIEHHBIX MHIMBUIOB B
YCIHOBHAX CIUIOIMHON Huersl. Jli06oe dKoHOMIUYeCcKkoe HAYMHAHHE JIOIKHO
OLEHHMBATBCS TAKIKE ¢ TOYKH 3PEHNUS €ro COMAIBHBIX ToceacTsuii (“B reHn
ranobaiusaiun”, Deutchland, nomep 4, aBrycr-cenrsiops 2002 r.).
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HHUSA AEMOKPATHYeCKUX OTHOIIEHUM dYepe3 Ipa’kKAQHCKOe
coraacue?s,

11) AOCTOMHCTBO YEAOBEKQ, €r0 IPaBa CTAHOBATCSI OOB-
€KTOM Me>KAYHAPOAHBIX ITPABOOTHOIIEHWU. YeAOBeYeCcTBO
BCTYIIMAO B HOBOE THICTYEAEeTHE, "CAOMAaB" HAITMOHAABHBIE
PaMKy BOCHPUSATHS IIpaBa M €ro 3alllUThl, U BOIPOC 3alllii-
TBI IIPaB YEAOBEK CTaA HAATOCYAQPCTBEHHBIM SIBAGHUMEM, CY-
II[ECTBEHHO OTPAHWYMWB B 3TOM BOIIPOCE FOCYAAPCTBEHHBIN
CYBEPEHUTET;

12) cyliecTBEHHO MEHSIOTCI MECTO U POAb MeKAVHa-
POAHOTO IIpaBa B MEKTIOCYAAPCTBEHHOW ITPaBOBOM CHUCTe-
Me. OAHOBPEMEHHO Pa3AWuMUs MEXAY TPaAUIIUOHHBIMU
IIPABOBLIMM CHCTEMaMHU CTAHOBSATCSI OOAee OTHOCUTEALHLI-
MHU. B eBpomnelickoll KOHTMHEHTAABHO-IIPABOBOU CHCTEME
IIPEeIeAEeHT CTAHOBUTCS Ba’KHLIM MCTOYHWUKOM IIPaBq, a IIpa-
Ba YeAOBEKa, He3aBUCHMMO OT HAITMOHAABHBIX TPAHUI], CTa-
HOBATCI OOBEKTOM MEXAYHAPOAHOU 3aImuThl. YacTo
AEAQIOTCSI TaK’Ke IONBITKHU '"JKCIopTa' AeMoKpaTum 6e3
AOCTATOYHOTO y4YeTa Ba’KHOCTU CO3AaHMS HEOOXOAUMOU AAT
ee CyIeCTBOBAHUS JKU3HEHHOU CPEeABI, AU 3TO AEAdeTCs
IO Cyry0O MOAUTHYECKHM pacyeTaM;

13)mocre OKOHYAHUSA XOAOAHOU BOUHBI U B YCAOBUSX
AEMOKPATUIECKUX Pa3BUTUN HA MOCTKOMMYHHUCTHUYECKOM
IIPOCTPAHCTBE HUAET IOMCK HOBLIX TOUEK OIOPHI MeXKAyHa-
POAHOTO paBHOBecHsd. Mup U3 OUIIOAIPHOM CUCTEMEI IIPEB-
paTUACA B OAHOIIOAIOCHYIO CHCTEMY C peaAbHBIMU
TEHAEHIUSAMHU IIepepacTaHls B MHOTOIIOAIOCHYIO0. C OpAHOU

25 Rar crnpasemmBo ormedann Obmsmmii wien KRoncernrynmounnoro Cosera
®panun, npogeccop sRak Pobep, wien BepxosHoro Cyma Wpaawaun
®pencuc Meppu, unen Rommcenu 110 npaBoBbIM BOIIpocaM U IpaBaM
gesoBera Ilapramenrcroii AccamGuen Cosera Esporst Mumens HOwnon,
[Tpencenarens Bepxosroro Cyma Ascrpunm Ispun Peabnvan n jppyrue B
cBouX BbicTyIuienusAx Ha temy “CoOumojienune GanaHca MesRy MHTEpecamu
erecoodpa3HoCcTH W TpaBaMi  delioBeka B Gopnbe ¢ TeppopuaMom”,
HpeJICTaBIeHHBIX Ha cocrosiieiicss B mae 2002 ropa B CrpacOypre [lecsaroii
MesIyHApOIHOil cyne0Hoii kondepennuu, B KoHeYyHOM wurore, Gopnba ¢
TEPPOPUBMOM TIPUBOJNUT K 0OECHEUCHIIO TOPIKECTBA TeX HIEAIOB, KOTOPbHIE
JeRAT B OCHOBE COIMAILHOTO COINIACHS BCEro 00MIECTBA.
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CTOPOHBI, TOYKU ONOPHl MEXKAYHAPOAHON CHCTEMHOMN CTa-
OUABHOCTH ellle HaXOAATCSI B IIPOIlecCe YTOUHEHUs, C APY-
TO¥ CTOPOHEI, CYUIECTBYIOIIWE ¥ CAY’KaIllhe 3TOM IeAHr
Me}KAYHapOAHBIe I/IHCTI/ITYTBI YTpa‘-II/IBaIOT cBOE Hpe>KHee
MECTO W POAB;

14) BcTaAnn HOBBIE 3aAa4YU OOIIIEUEAOBEYECKOTO COTPYA-
HHYecTBa. YeAoBeUeCTBO AABHO CO3AAA0 AOCTATOYHEIE
TIPEANIOCHIAKN AAS CAMOYHUUYTOXKEHUSA, U (PAKTOP CAydYau-
HOCTH UAM CTUXUWHBIX OEACTBUM MOXKET CAEAATh 3Ty BEPO-
ATHOCTb PEAAbHOM. boaee yeM aKTyaAbHOM CTaAa TaKiKe
HEOOXOAUMOCTBL COBMECTHO ITPOTUBOCTOSTE OOIIeNAaHEeTap-
HBIM yTpPO3am;

15)moAeT HayYHO-TEXHUYECKOW MBICAW, COBPEMEHHBIE
I/IHCbOpMaL[I/IOHHBIe BO3MOJXHOCTH, BIINOTH AO OIIBITOB IIO
CO3AAHHMIO TEXHUYECKOT'O UAW OPTaHWYeCKOT'0 MCKYCCTBEH-
HOTO YeAOBeKa, AUKTYIOT HOBEIE OOIIVe CHCTEeMHO-I[€HHO-
CTHBIE TIOAXOAHI.

JTOT mepedyeHb, KOHEYHO, MOJKHO MPOAOAKUTH, OAHA-
KO TEePEYUCAEHHOTO AOCTATOYHO, YTOOBI YOEAUTHCS, YTO B
3TOM KOHTEKCTE AOAKHBI PACCMAaTPUBATHLCS BCE Te BOIIPO-
CHI, KOTOpBIe BO BHYTpHHaHHOHaABHOM 1 Me>XHAIlMOHAAB-
HOM acCIeKTaX KacCaloTCsd 3aAad CTAaOMABHOTO U TapMoO-
HUYHOTO pa3BuUTHUS oO0IecTBa?®. B TO ke BpeMs HapO OT-
MEeTUTH, 4YTO YKa3aHHI:>Ie SIBA€HHUA HEe HOBBIE U HE BApYI' I10-
SIBUAUCE. [TpOCTO OHM, pa3BepHYBIIUCE, TPUOOPEAN HOBOE
KauyeCTBO U XapakKTep BO3AEUCTBUS C BBITEKAIOIIUMU U3
3TOTO MOCACACTBUSIMU.

B acnekTe aHaAM3a OIIaCHOCTEM, YTPOSKAIOIINX KOHCTU-
TYL[I/IOH&AI/I:%MY B HOBOM THICAYEAETUH, IIO HaI_LIeMY MHEe-
HUIO, 3aCAY’KHMBAIOT BHUMAaHUA TakXe o000meHusa Ilpea-

236 Keratn, B Me:RAyHAPOJAHOIN TpaKTHKe YacTo BCTpedaeTcs crHpaBeIimBas
KPUTHKA B CBA3H C TEM, 9TO BHYTPEHHA JOTHKA HCTOPHUECKNX PAa3BHTHIA,
HOBBIE Peajnil, BBI3OBBI ThICAYENETHA He NCCIELYIOTCA U He YUNThIBAIOTCSA
nocraTouHo  rayboro. OHu  Gousblile  cTAJdM  NPEIMETOM  HOBEPXHOCTHBIX
CHERYIANMI i nojautnieckux topros. B wacrnocrn, ¢m. Brands M. The
Obsolescence of Almost All Theories Concerning International Relations //
European Review. 1998. 6(3).
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cepatenss KC PO, npodeccopa B. 30pbkmHa, COrAaCHO KO-
TOPBIM OH B PSIAY OTHX OIACHOCTEU, B YACTHOCTH, BBIAEAS-
eT237:

1. Ataky Ha BecT(anbCcKylo cUCTEMY MUPOYCTPOU-
CTBa**® 1 yKOpeHeHNe NPUHIIUIIOB CETEBOTO YIIPABAEHUS B
AeAe pelleHUus TAOOAABHBIX 3aAad.

2. B yCAOBHSIX HOBBIX BBI30OBOB U yI'PO3 HACTYHACHUS
Ha KOHCTUTYIIMOHHEIE IIPaBa YeAOBeKa B KOHTEKCTe OOpb-
OBl C HUMY, "y3aKOHVBaHVe" MOTpPaHUS ITUX IPaB B paM-
Kax OOpBOEI C TEPPOPU3MOM.

3. TpeTha yrposa CBg3aHa C NPOOAEMOU pearn3aruu
KOHCTUTYIIMOHHOTO TPUHIMIA 'COIMAABHOTO TOCYAAp-
cTBa"?,

4. YetBepTada yrpo3a oOyCAOBAEHA 3aTATMBAHUEM IIPO-
BEAEHUS IPABOBHIX pe(POPM UAM UX OTCYTCTBHEM, UYTO OCO-
OEeHHO KacaeTCs IePeXOAHBIX CUCTEM.

OTH 3aMedaHms aBTOpa TUIWYHBI AN HOBBLIX He3aBU-
CHMBIX CTPaH U IIPEACTABAIIOT HAUOOABIIINY UHTEPEC C TOY-
KM 3peHUs Me>KAYHApPOAHOW MHTErpalluu 3TUX CTPaH. B To
JKe BpeMs B TIOCAEAHME AECSITUAETUS HOBBIE SBACHUS 'MerK-
AyHapoOAM3arun” MPOsIBUAUCH OOAee aKTUBHO, OCOOEHHO B
EBporme, rae ocHOBaHHOE Ha OOLIMX MHTEpecax 3KOHOMU-
YeckKoe, IOAUTHYECKOe, T'yMaHUTapHOe ¥, BOOOIIle, IIeHHO-
CTHO-CUCTEMHOE COTPYAHMYECTBO IIPUBEAO K TAKOMY Ka-

237 3opbrun B.J1. Poas Konerurynmonnoro Cyjna B obecriedenn crabiiibHOCTH
n passutusa Rouerurynuu // Roneruryimonnoe npasocynme. 2004, N2. -
C. 15-28; 3opbrun B.JI. O6 yrposax koucrurynmonsHomy crpoto B XXI Beke
U HeoOXOIUMOCTH T1poBefienus npasosoii pedopmbl B Poccun // fHypuai
poccniickoro npasa, 2004, N6. - C. 3-17; 3opbkun B./1. CoBpemennbiii Mmup,
npaBo u Roucrurymua. — M.: Hopma, 2010. - C. 54-68.

238 Peup mmer o moanucaHHbix B 1648 romy Becrdgaibckux cormanieHuax,
ROTOpbI€ CTAJM TOIl MOINTHYECKOIi U IPaBOBOil OCHOBOII, COTIACHO KOTOPOIi
HMEHHO TOCYAPCTBO SABIAETCA OCHOBHBIM HHCTHTYTOM — OPraHm3ariim
COIUAIBHOI OOHIHOCTU U ME:HIyHAPOJHBIX OTHONICHUil, a OCHOBA HTOii
cucTeMbl — NMPUHIMI CyBEpPEHHTETa rocyaapeTBa.

239 ABTOp HMMeeT B BHLY HEOOXOAMMOCTh (hOpMUpPOBaHHs B OOINECTBE OHpe-
JEJIEHHOIT CpeNibl COTMATBHOIT TOIEPAHTHOCTH, TTOYEPKUBAsA, YTO OTCYTCTBIE
COIIAIIBHOTO TOCYAPCTBA MOJKET CTATh IPUYMHOII pacrajia IpaBoBOro rocy-
Japcersa.
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YeCTBY HAATOCYAAPCTBEHHOI'O COTPYAHHUYECTBa, KOTAA CO3-
AAHHAsI COBMECTHO 9KOHOMHUYECKAs, IPaBOBasi, THCTUTYIIU-
OHaAbHasg 0Oa3a BIIOAHE 3aKOHOMEPHO AEAdaeT BOMPOCOM
IIOBECTKM TakK’Ke HEeOOXOAWMOCTH CO3AaHUS HAATOCYAAp-
cTBeHHOU KoHCTUTyIIMHU. DTO y’Ke€ COBEPIIEHHO HOBOE Ka-
YeCTBO MPAaBOBOU TAOOAAM3AIlUH, TTOKA ellle XapaKTepHOM
TOABKO EBpocoiody. BmecTe ¢ TeM HAAroCyAapCTBEHHbBIN
MIPaBOIOPSAOK C IPUCYIIUMH €My YepTaMU M aKTUBHBIM
3apsiAOM BO3AEMCTBUS IIOCTEIIEHHO CTAHOBUTCSI TAABEHCTBY-
FOIITUM BO BCEM MUpeE.

CucTeMHO-1IeHHOCTHBLIE Pa3BUTHS OOIIECTBa TPEKAE
BCEro HaxXOAAT oTpakeHue B OCHOBHOM 3aKOHe CTpaHbI,
KOTOPBIN CIIPAaBEAAMBO MOJKHO CUUTATH KOAAEKTHUBHOM aB-
ToOuorpacguer AaHHON Hanum U Hapopa?. ChrepoBaTeAb-
HO, AAS IIOAHOTO OOpAIlleHus K U3rudaM KOHCTUTYITMOHHOU
AEUCTBUTEABHOCTH B MTEPEXOAHBIX CUCTEMAX CUYUTAEM Ba’K-
HBIM TaKJKe ITPOBEAEHUE ONPEAEAEHHOTO 1IeAeBOTO CPaBHU-
TEABHOTO KOHCTUTYIIMOHHOTO aHaAM3a, B HEKOTOPOU Mepe
YKAOHSISICH OT TPAAUIIMOHHBIX ITIOAXOAOB. B paHHOM cayuae
3apa4a He B TOM, B KaKOU CTpaHe KakKue KOHCTUTYIIUOHHO-
ITPaBOBLIE peIeHusT MMeIOTCs. Ba’kHee pacKpBITh, KaKue
00IIIeCTBEHHO-TOCYAQPCTBEHHEIE TIPOOAEMBI BO3HUKAU B
TTIOCAEAHUE AECSTHUAETHUSI OCOOEHHO B PAa3AWYHBIX €BPOTIEHC-
KMX CTpaHaX M B CBOE€ BpeMs KaKyme OHU IIOAYYMAU KOHC-
TUTYLIMOHHEBIE pellleHus. B 3ToM caydae MBI BHIABUTaeM Ha
TIePBHIY IAAH CPABHUTEABHBIM aHAAU3 He KOHCTUTYIIWY, a
KOHCTUTYIIUOHHLIX M3MEHEHUH.

Hanpumep, 13 nccaepAOBaHUY KOHCTUTYITUOHHBIX U3Me-
HEHUM ¥ KOHCTUTYIIMOHHBIX 3aKOHOB IIOCAEAHUX ACCSATHAE-
tuti  ABctpuu, CIIA, Beabruu, I'epmanuu, AaHuy,
Ucnanun, Utarun, I'pennu, [Topryraanu, @paunuyn, Oun-
ASHAUY U PSIAQ APYTHX CTPaH, a Tak’Ke KOHCTUTYIIUM PIAA

240 Tlomnuble TeKCTbI KOHCTUTYIMIT BCeX eBPOHEiiCKUX CTPaH ¢ COOTBETCTBYIONMMNI
M3MEHEHIAMH TIPEJICTaBlIeHbl B n3fanHoM Beneranckoii komuccneii Coera
Esponsr aByxromunke (cm. Constitutions of Europe.Martinus Nijhoff Pub-
lishers. LEIDEN-BOSTON, 2004, Volume I, II).
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ctpaH Bocrounolt EBponsl m OviBuiero CCCP (IToabmin,
ChaoBenun, Yexnu, CroBakuu, boarapuu, Poccutickort De-
pepanuu, AuTBB, OcTtoHUY, ['py3un, Kelpreidctana m Ap.)
CAEAYET, UYTO C TOYKH 3peHusi (pOpMHUPOBAHUS U PA3BUTHSI
KOHCTUTYIMOHHON KYALTYPHI MMEETCSI Psip CTaOUABHBIX U
OOMINX TeHAEHIIUH:

1) cTrep>KHeM rocyAapCTBEHHO-OOIECTBEHHBIX OTHOIIIE-
HUU CTAHOBUTCS YeAOBEK CO CBOMMHU HEOTBEMAEMBIMU IIpa-
BaMl # AOCTOMHCTBOM. [locaepHMEe KOHCTUTYIIMOHHO
3aKPENASIIOTCS U IIPU3HAIOTCS KaK HEeIIOCPEACTBEHHO AEUCT-
BYIOIIME IIPaBa, CTAHOBSTCS OTPAaHUYNTEASIMU OCYIIIECTBAE-
HUS BAACTH HAPOAOM U T'OCYA@PCTBOM, IIOAYUYAIOT HaAEKHEIE
rapaHTHU BHYTPUTOCYAAPCTBEHHOM M MEKAYHAPOAHOU 3a-
IIUTHI, BLICTYIAIOT KaK OCHOBHBLIE KPUTEPHUHU OLIEHKU AQH-
HOM OOIIeCTBEeHHOM CHCTeMbl. B cucTeme ImeHHOCTEHN 4YeAo-
BEYECKOI'0 OOIIeCTBa FAaBeHCTBYIOUIMM CTaHOBUTCS IIPUH-
UM BepXOBEeHCTBa IpaBa. [NaBHBEIM KpUTEPUEM CTaHOBAE-
HUSI TPayKAQHCKOTO OOIIIeCTBa CTAHOBUTCS He OTpPaHUYEHUE
IIpaBa BAACTBLIO, @ OTPaHUYEHUE BAACTHU IIPABOM;

2) AeMOKpaTH4ecKHe II€eHHOCTU CTAHOBATCSA OCHOBOU
KOHCTUTYIIMOHHOTO CTPOS U FapaHTHeN CBOOOA AIOAEH, HAO-
AIOAQETCSI BCeoOllass TEHACHITUSI B BOIIPOCAaX IIOCTEIIeHHO-
IO OTPAHWYEHUS IIeHTPAABHOM BAACTH, AEIeHTPaAn3aluu
CUABI (IIOAUTHYECKOM, aAMUHUCTPATUBHOMN, 3KOHOMUYEC-
KOH), paclIMpeHNsI BO3MOXKHOCTEM U YKpPENAeHUd rapaH-
THUW CAaMOYIIPABACHUS,

3) mocaepOBaTeAbHAs pearu3aliyist IPUHITUIIA Pa3Aene-
HUS BAACTeN, X PYHKIIMOHAABHOE PAaBHOBECHE, PA3yMHOE
CAepKUBaHVE W YCTAaHOBAEHNE HEOOXOAMMBIX IIPOTUBOBE-
COB CTAHOBSATCS BCeOOIUM TpeOOBaHMeM. Pa3BUTHSA IIpeAC-
TaBUTEABHOU AEMOKPATHU O0COO0 0003HAYAIOT BAa’KHOCTh
COBEPUIEHCTBOBAHUS TOAUTHIECKUX MEXaHU3MOB O0IIeCT-
Ba ¥ 3aIUTHI HOAUTHYECKUX IIPAB AIOAEH;

4) oOBEeKTOM 0OCOOOTr0 BHUMAHUS CTAHOBUTCS 3ajpada
ofOecrieueHUsT HE3aBUCUMOCTH, CUCTEMHOM ITOAHOII€HHOCTH,
IIEAOCTHOCTH, AEECIIOCOOHOCTH CYA€OHOM BAACTY;
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5) ocobasg BayKHOCTB NPUAAETCS MECTHOMY CAMOYIIPaB-
AEHUIO, KaK CBOeOoOpa3HoU (hopmMe AeMOKPAaTUUYECKOIo ca-
MOYIIpaBAE€HHUS OOIIECTBa;

6) YKPemAsIOTCS rapaHTUXW BHYTPUKOHCTHUTYIITMOHHOU
CTaOMABHOCTH, YKOPEHSETCSI KpelKas IIpaBoBas CHCTeMa
KOHCTUTYIIMOHHBIX TaPaHTUY IIPaB YeAOBEeKAa M PACKPBITHS,
OILIEHKU ¥ BOCCTAHOBAEHWS HAPYUIEHUM KOHCTUTYIIUOHHO-
ro OaraHca IOAHOMOYHMMU BAACTEM, KOHCTUTYLIMOHHBIU
CTPOY HapeAsieTcs Ooaee >KM3HECIIOCOOHOW "MMMYHHOMH
CHCTEMOMH", B IIpaBax 4eAOBeKa 0COO0 Ba’KHYIO POABb IIPHU-
oOpeTaeT ero IpaBo Ha KOHCTUTYIIMOHHOE IIPAaBOCYAUE;

7) pelleHUsT BOIPOCOB oOecreyeHUs: "MMMYHHOM AOC-
TaTOYHOCTHU" OOIEeCTBEHHOTO OPraHMu3Ma 3aMeTHO HaXOAIT-
Csl B KOHCTUTYIIMOHHOM IIOA€ U, B CBOIO OUYepeAb, KakKA0e
M3MeHeHNe HAllMOHAABHBIX KOHCTUTYLIMU IOAYYaeT IIUPO-
KN MEeXXAVHAPOAHBIU OTKAUK;

8) Bce Oonee 0003HAUUBAIOTCS MECTO W POAB MEKAY-
HApOAHOTO IIpaBa B HAIMOHAABHBIX IIPABOBHEIX CHCTEMax.
3aMeTHBI TeHACHIINN UACHTU(UKAINY OCHOBHBIX KOHCTHU-
TYIIVOHHBIX MOHATUN. [apMOHNU3UPYIOTCS IIOAXOABI B BOII-
pocax BbIOOpa KPUTEPUEB pa3peA€HUSI BAACTeM M orpa-
HUYEeHUM IIpaB yeroBeKa. OAHOBPEMEHHO MAET IIOUCK HO-
BBIX TOUEK 'TTPUMUPEHUs HAIMOHAABHBIX OCOOEHHOCTEN U
HAAHAIIMOHAABHEIX ITIOAXOAOB.

Hapsapay ¢ yKa3zaHHBIMU OOIUMH TEHAEHIIUAMH, 0CO00e
3HaueHMe IPUOOPeTaIOT TakKe BOIPOCH! Pa3BUTHS MHCTH-
TYTOB BAACTH, YTOYHEHHUS MX (PYHKIMOHAABHONW POAU U Ha-
AEAEHUSI UX HEOOXOAUMBIMHU U AOCTATOYHLIMHU IIOAHOMO-
uynaMu. C ApyTrol CTOPOHBI, B3aUMOAENCTBUE BAACTEN OOAB-
e 6a3upyeTcs Ha IPUHIIUIIE COTPYAHUYECTBA U PelleHu-
sIX, 00eCIIeunBaIONINX AMHAMWYHLIA OaAaHC.

YKazaHHbIe 3aKOHOMEPHOCTH IIOAYIHUAU HOBOE CHUCTEM-
HOe KAQ4yeCTBO B IIEPBYIO OYepeAb B €BPOIIEMCKOM IIpaBe.
BooOuie Erponeiickuil coi03 U B HACTOSIee BpeMs HaXo-
AUTCA B IIOMCKE Pa3AWYHBIX M3MeHeHHU. OHHM KacarlTcd
3aKPEIAEHHBIX B OCHOBOIIOAATAIOIMINX AOKYMEHTaxX I[eHHOC-
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Tel U MOAXOAOB, B YaCTHOCTH, AOTOBOPa eBPOIEeNCKUX 00-
IINH (KOTOPBIM OBIA CYIIECTBEHHO M3MEHEH €AWHBIMU €B-
ponenickuMmu aktamu, AoroBopoM o EBpomeiickom corose,
AmcreppaMmckuM u Huimikum poroBopamu) u AoroBopa o
EBpomeiickoM coro3e (KOTOPBIM OBIA CYIIECTBEHHO H3Me-
HeH AMcTeppaMcKuM u Huiiiikum poroBopamMu u Awucca-
OOHCKUM COTAQIIIEHUEM).

B pesyabTaTe CEropHSNIHUX TTOAXOAOB, IPEOAOAEBas
HEKOTOphIE PAa3HOTAACHS, ObIAA TPEATPUHSTA TOIBITKA CAE-
AQTh IIEPBBIM IPABOBBIM AOKYMEHTOM EBpPOINENCKOro Coro-
3a Korctutymuio Corosa. OAHUM M3 Ba’KHBIX AOCTUIKEHUU
(PUAOCOPCKO-TIPABOBOM MBICAU U OOIIECTBEHHOU MpPaKTHU-
KM CTan0 B OCOOEHHOCTU TO, 4YTO OOAee 4eM KOHKPETHU3U-
poBaAach CHUCTeMa IeHHOCTEH, COCTaBASIONIas OCHOBY
KOHCTUTyIIMOHHOTrO cTposA. CraTea 2 Ilpoekta KoHcTHTY-
MU IPOCTO HaskIBaAach 'Llernoctu Coro3a". OHa Ha KOHC-
TUTYIIMOHHOM YPOBHE 3aKpeIlAsiag, 9To "Col03 OCHOBaH Ha
TaKUX IEHHOCTSX, KaKOBBIMU SIBASIIOTCSI YeAOBeYeCKoe
AOCTOMHCTBO, CBO0OOAQ, AeMOKpaTHsl, paBeHCTBO, BepPXOBEH-
CTBO IIpaBa M yBa’KeHHUe IpaB yearoBeKa. Hacrosiue njeH-
HOCTHU SIBASIIOTCS oOmuMu AAS I'oCcypapCTB-4A€HOB, AAS
00111eCTBa, B KOTOPOM TOCIOACTBYIOT HEAMCKPUMMIHALIUS,
MAIOPaAu3M, TOAEPAHTHOCTh, MPAaBOCYANEe U COAUAAP-
HOCTB". DTO He TPOCTO CAOBQ, a IEHHOCTH, COCTABASIOIINE
OCHOBY OAHOM IIeAOM IIWMBUAM3AIIMOHHOM CHCTEMBI, U B
Ka’kKAOHN CcTpaHe, UMeIolllell HaMepeHWe CTaTh IIOAHOIIEeH-
HBIM YAE€HOM €BPOMNEMCKOM CeMbU, 3TU IIeHHOCTU B UX Iie-
AOCTHOCTHU M CUCTEMHOMN B3aMMOOOYCAOBAEHHOCTH AOAKHBI
CTaTh JKU3HECIIOCOOHBIMU 1 OPUEHTUPaAMU KPaeyTrOAbHOIO
3HAYEHUS.

HecmoTps Ha TO, 4TO 3TOT KOHCTUTYIIMOHHBIN AOTOBOP
He OBbIA IPU3BaH K KU3HU U "yCTynuA" MecTo AnccaboHC-
KOMY COTAQIIEHHIO, TeM He MeHee B aKCHOAOTHYECKOM ac-
EeKTe B eBPONENCKUX MMOAXOAAX KaKoe-AnOO U3MeHeHNe He
OBINO KOHCTATUPOBaHO. boaee TOro, COBpeMeHHBIE eBpPO-
TerCKue Pa3BUTHS KOHCTATUPYIOT, YTO €CAU B CTpaHe OT-
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CYTCTBYeT KYABTYpa YBa’KeHMd IIPAB YEAOBEKa, TO BCe Te-
psSeT CMBICA. AIOAW AOAJKHBI BCTyHaTh B KOHCTUTYI[UOH-
HbIe OTHOIIEHUSI KAK HOCUTEAU OIPEAEAECHHON KYABTYPbI
- KYABTYPBI OOIIE€KUTHSI, KYABTYPHI CAMOMO3HAHUS, KYAb-
TYypbI AOCTOUHCTBA.

A HACKOABKO 3THU aKCHOAOTHMUECKHE IOAXOABI Xapak-
TEPHBI TPAHC(POPMUPYIOMIUMCS OOIIIECTBEHHBIM CUCTEMAM ¢

Hackoabko OBl pacmiap OBIBHIETO COITMAAUCTHUUECKOTO
OOIIIeCTBEHHOI'O CTPOSA He N3MEHUA MUPOYCTPONUCTBO, MEH-
TAAUTET, & YaCTO ¥ MUPOBOCIHPUATHE MUAAMOHOB AIOAEU HE
N3MeHUAUCh. EBpolla B AQHHOM CAyYae - 3TO He CcyTy0o re-
orpaduueckoe BOCIPUATUE, @ CUCTEMA IIMBUAU3AITMOHHBIX
IIeHHOCTeN, 1 HOCUTEAEM 3TUX I[eHHOCTeM AOAKEH CTaThb
IPa’KAQHUH TOCYAQPCTBA, U30PaBIIEro IyTh IIPABOBOTO Ae-
MOKPATHUUEeCKOTO Pa3BUTUSA. A 3TU [IeHHOCTU HaM, apMsaHaM,
He UYy>KABI, UMEIOT TAYOOKHEe KOPHM B M3BUAMHAX Halllel
>Ke UCTOPUU U B aclekTe (pruAoCoOPCKO-IPABOBBEIX BOCIPU-
ATUN HAUAYYIIUM 00Opa3oM IIPOSIBUAUCE, B YACTHOCTH, B
KOHCTUTYIIMOHHOM TpyAe Akona u [Ilaamupa [llaaMupssHOB
"3anapHa TiiecAaBus' 24!, OAHAKO BOMPOC O TOM, HAaCKOAb-
KO B HAIIIU AHU OHU IBASIOTCS KUBYIINMU U JKU3HECIIOCO0-
HBIMU [I€HHOCTSIMH, KaKyl0 POAB U MECTO UMEIOT B HallleM
CETOAHAIIHEM MUPOBOCIPUATHU U B BOIIPOCE TOCYAAp-
CTBEHHOU OpTaHU3aIluU OOIeCTBEHHOIO OBITHS, HY)KAQeT-
CS B CEPbE3HOM aHAAW3€e U OCMBICACHUMN.

B acnekTe npuoOIieHUs K COBpeMeHHON AOTUKE e€BPO-
TeNCKUX PA3BUTHUN M CHUCTEMHO-II€EHHOCTHBEIX YTOUHEHUU
MDA HaC, C TOYKU 3peHUus PpuAocodPCKO-IIPABOBHIX ITOAXO-
AOB, HEOOXOAMMO XOTs OBI B CaMBbIX OOIIUX YepTax PacK-
PBITH U BOCHPUHATH XapaKTep eBPOIENCKOTO KOHCTUTY-
IMOHAAW3Ma M Hay4YHble O0OOOIIeHUI B OCOOEHHOCTU CYIII-
HOCTHU IIPABa 3a IIOCAEAHUE CTOAETHS.

241 Hanmcano B 1773 roxy B Majpace, npeciejys neib ...pasoynTb My/Ipenon
or Gespasianyust 1 moOYTh, YTOOBI OHI CBOUM YMOM 1 MYJIPOCTHIO COCTABUIN
HYCTHBIIYIOCA B HYTh II0 CHPABEINBBIM 3aKOHAM HPEK—PACHYIO Kapery,
rapMOHITYHYIO Hamleii pasymMHoii ipupojie” (3anajansa Tiiecaasua. — Ep.: usn.
“Aiiacran”, 2002. — C. 16).
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HecoMHeHHO, B UCTOpUU IIPAaBONOHUMAaHWE IIOABEPT-
AOCB CEepbe3HOM HBOAIOIUU. AEeTUCTCKOE TTPaBOMEBINIIAEHUE,
KOTOpPOEe TOCIIOACTBOBaAO B EBpomne BIAOTE A0 Hauara XIX
BeKa?!?, mMpu3HABaAO, UTO YEAOBEK SIBASIETCS MOAUYUHEHHBIM
BAACTU OOBEKTOM, @ He CBOOOAHBIM CyIlecTBOM. COrAaCHO
AETH3MYy, IPaBO - 3TO IMPOSIBA€HHWE BOAW TOCYAaPCTBEHHOM
BAACTH, €r0 UHCTPYKIOUSA UAU IIpUKa3?4. DTa AOKTpHUHA OC-
HOBAHA HA IIPABOOTHOIIEHUAX, BBITEKAIOIIWMX M3 OCHOBBI
deopansHOM cobcTBeHHOCTU. DEeopany IPUHAANEIKAAN BCE
CpeACTBa IIPOM3BOACTBE, B TOM UHCAE KPEIIOCTHOM, U BOAS
COOCTBEHHUKA OBIAA BBICIIMM 3aKOHOM.

PazsuTua XIX Beka, B 4aCTHOCTH, YCTAHOBAEHUE HAaeM-
HOTO TPyAa Ha AOTOBOPHOM OCHOBe, IPpU3HAHNE HEKOTOPHIX
IpaB 4YeAOBeKa KaK COIIMaAbHOro (peHoMeHa, HeOOXOAUu-
MOCTb pa3peAeHUs BAACTEM, 0O0O3HAUEeHHWE U YKOPEHeHUe
AEMOKPATUUECKUX IIeHHOCTEN BHECAU IIOIIPABKU B OOIIYIO
prroCODHUI0 TIPABOIIOHMMAHUA. [AaBEHCTBYIOMIUM CTaA
IIPaBOBOY IMMO3UTHBU3M (BOAEYCTAHABAUBAIOIIIEE IPABO), KO-
TOPBIA TOAKOBAA IIPABO B OCHOBHOM KakK IIAOA CYOBHEKTHB-
HOTI'O BOCIIPpUATHUSA, IIPDOU3BEACHNE BAACTH, HpeHOAHeCQHHbeI
UM pap. B KadecTBe mpaBa ObIAa IIPH3HAHA IOAYYMBIIAA
BUA 3aKOHA BOASI BAACTH, IIOAMTUYECKOE B3aMMOCOTAACHE,
KOTOpPOEe MMEeAO XapaKTep TOCYAAPCTBEHHOI'O IPUHYKAE-
HWA.

OpHako EBpona Oblra BEIHYKAEHA MOAOUTU K MO3UTU-
BUCTCKOMY IIPABOMLBIMNIACHUIO C CE€PLE3HBIMU OTOBOPKAMUY,
BCTaB Iiepep (PAaKTOM CYIIECTBOBAHUS TaKyKe HEIPaBOBBIX
3aKOHOB. M30utasa ¢pasa, uro ['mTAep IpuUlller K BAACTHU
TIOCPEACTBOM 3aKOHAa. HecoMHeHHO, (halin3M yTBEPAUACST
C IIOMOIIIBIO 3aKOHA - HaCUAVEM HaA IIpaBoM. B KoHTHHeH-
TAABHOM ITPABOBOU CHCTEMeE, B KOTOPOU CyAeOHBIN IIpele-
AEHT SIBASIETCSI HEIIOCPEACTBEHHBIM MCTOYHUKOM IIPaBa, a

242 BasupiMn numamu 3toro Hanpasiaedns Obutn [l Octun, 1. Amoc, bB.
Bunmmaiinr, A. Hurenman, K. Tep6ep, A. Xoameren u japyrie.

23 Buacraocruem. Austin J. Lectures on Jurisprudence or the Philosophy of
Positive Law. - L., 1873. — C. 73.
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3aKOH - IIPOCTO PE3YABTAaTOM ITOAUTHYECKOTO B3aMMOCOTAA-
CHsI, TAE YaCTO HeT PaBHOIIEHHBIX 3aKOHOTBOPYECKOMY IIPO-
IIeCCy IIPABOCYAHBIX (B TOM YHUCA€ KOHCTUTYILMOHHBIX)
IIPOTUBOBECOB, HAAWYNE HEIIPAaBOBOTO 3aKOHa CTAHOBUTCS
OUYTH Hen30e KHBIM, a aDCOAIOTU3AIINs TOAOOHOTO 3aKOHAa
ypeBaTa OOIIeCTBEHHBIMU YTPO3aMHU.

Byayuu nmporpecCuBHBIM, TO3UTUBUCTCKOE TTPABOMBIIII-
AeHFe TeM He MeHee MO-TIPe’KHeMYy OIHMPAAOCh He Ha CYIII-
HOCTb OOBEKTHMBHOTO IIpaBa, a Ha ero AWCKPEIMOHHOE
BOCIIPUSATHE U BOAEUIBABACHUE BAACTH.

OpHaKO oOmUM OBIAO TO, YTO 3aKOH U TOCYAQPCTBO
AOASKHEI OBITH TPABOBBIMUY, TaPaHTUPOBATHL PABEHCTBO, CBO-
OOAY ¥ CIIPaBEAAMBOCTD, CUCTEMHO-I[EHHOCTHASI OCHOBA KO-
TOPBIX - BEPXOBEHCTBO HEOTHEMAEMBIX IIPAB YeAOBeKa?#4.
[MTpuueM, mpaBOBas CUCTeMa CTAHOBUTCS IIEAOCTHOM ¥ JKU3-
HEeCIIOCOOHOM, KOTAA 3TU IIEHHOCTHU CTAHOBATCS KOHCTHUTY-
IMOHHBIMHU I[€HHOCTSIMU, IIOAYYAIOT KOHCTUTYIIMOHHELIE
rapaHTUU IIPU3HAHWSA U 3AQIIUTHL. YCIeX 3TOM MHUCCUU, B
CBOIO OUYepeAb, OOYCAOBAEH T€M, HaCKOABKO TOYHO KOHCTH-
TYLIMOHHBIE IIEHHOCTU OTPA’XalOTCS B HOPMaX-IPUHIINIIAX
Konctutynmu 1 B KaKOW Mepe OHM CTaHOBSITCS KUBYIIU-
MU, PEaAN3yeMBIMU B OOIIeCTBEHHON JKU3HU IIEHHOCTSIMU.
B cBs31 ¢ 3TUM OYEHb METKOM SIBASIETCSI XapaKTEPUCTHKA,
pranHaga IlpesupeHToM MakepOHUM TOCIOAWMHOM bpaHKo
LIpBEeHKOBCKUM BO BpeMs LI€PEMOHUN OTKPBITUS MeXXAyHa-
poaHOM KOH(pepeHnuu B Ckonbe 3 utoHa 2004 ropa, B KO-
TOPOM OH OTMETHA, YTO "HaM HeoOXOAWMa AEHCTBYIOIIAs
Koncrurynus, a He MUpax'.

[MToAbITORMBaAsSI, MOJKEM KOHCTATHUPOBAaThH, UYTO €BPO-
MelCcKUe AeMOKpaTHuuecKHe IPOoIlecCHl elmle B Hadare XX
BeKa CO3AAAW TPEANOCBIAKM AAS TPUHATUS HapPSAY C
pacnpocTpaHeHueM ANOepaAbHBIX dKOHOMUYECKMX OTHO-
IMeHnd ANOepasbHO-IOPUANYECKOTO THIIA IPaBOIIOHU-

24406 arom cm. rtakske: [ToanTHKO-IpaBOBbIe HEHHOCTU: WCTOPHA H COBpE-
mennocrsb (Ilox pen. B.C. Hepenesanna). — M., 2000. — C. 5-29.

265



MaHusg?4, Ero CyIiHOCTh CBOAWUTCS K IPU3HAHUIO €CTECT-
BEHHBIX ITPAB YeAOBEKa KaK BBICIIEN ITeHHOCTH, KaK Heloc-
PEACTBEHHO AEUCTBYIOIIETO IIpaBa U OCHOBHI ITIO3UTHUBHOTO
npaBa?#. Hensz0Oe>kHasg AOTHMKA AeMOKPAaTUUYECKHUX PAa3BUTUU
3@KAIOYAAacCh B TOM, YTO B €BPOIIEMCKOU ITPABOBOM CHUCTe-
Me rapaHTUpPpOBaHME BEePXOBEHCTBa MpaBa CTaa0 Kpaey-
TOABHOW II€HHOCThIO.

CuuTtaeM HeOOXOAMMBIM OCODO OOpPATUTLCS TakKe K
TOU AEUCTBUTEABHOCTH, YTO A@’Ke B CIIEITMAABHOMN AUTEpa-
Type 9aCTO CHUABHO CY’KMBAETCS TOAKOBaHME KOHCTUTYIIM-
OHHOTO TPWHIINIA BEPXOBEHCTBA ITPaBa, IMIPEACTABASS €r0
B OCHOBHOM TOABKO C TOYKM 3pEeHUs 3alluThl mpaB. [lpu-
MEUYaTEABHO, YTO MEPBHIM BCEOOBLEMAIOIINYN AOKYMEHT OT-
HOCUTEABHO 3TOU mpobaeMbl - DpaHIy3cKas AeKAapaliys
1789 ropa - 6BIA Ha3BaH "AeKAapalius MpaB YeAOBeKa U
IrPa’kKAQHUHA', BO BTOPOM CTaThbe KOTOPOM, B YaCTHOCTH, TO-
BopuTcs: "Lleab BCSIKOTO IMTOAMTHYECKOTO COIO3a - obecme-
YyeHHE eCTEeCTBEHHBIX U HEOTHEMAEMBIX IIpaB yeroBeKa'.
IMpuuareiti 10 pAekabpsa 1948 ropa Peszoaroniueit 'eHepans-
HoM Accambaen OOH 217 A (III), uMeromui B Me>XAyHa-
POAHOM TPABOBOM acHeKTe OCHOBOIIOAATarollee 3HaUYeHUe
BCEOOBEMAIONINY AOKYMEHT OBIA Ha3BaH ''BceoOIas Aek-
Aaparusa mpaB yeAoBeKa'. B Hell MCXOAHBIM CUUTAETCS TO,
yTo "...MpU3HAHNE AOCTOMHCTBA, MPHUCYIIEr0 BCEM YAEHaM
YeAOBE€YEeCKOW CeMbH, M PaBHBIX M HEOT'h€MAEMBIX IpaB
UX SIBASIETCSI OCHOBOM CBOOOABI, CIIPABEAAUBOCTU U BCe-
o6mero mupa”. [locrepyromyie KOHCTUTYIIMOHHBIE Pa3BU-
THUSI, HCXOASI U3 (QPUAOCO(PCKO-IPABOBHIX 0000IIEeHUN

245 ]{CT&TI/I, 3aciry:RuBaronlyro BHUMaHu:A K,'laC(‘,H(b"Kal[IﬂO TOJIUTHRO-TIPaABOBbBIX

roHuemnii, cpopmuposasinixes B XX sere, npegaaraer J1.B. I'onockoxos,
Jejiasg OCHOBHOI AKIEHT HA TEOPHH eCTeCTBEHHOro IpaBa M Pa3IM4HBIX
nposABlIeHnAX mpasosoro mosntuBmdMa (l'omockoros J[1.B. llpaBosbie
JTokTpuHbL: oT [lpeBHero mupa o mHpopMmaimonHoii snoxu. — M., 2003. —
C. 79-82).

246 .06 arom cm.: Hepeuesiniy B.C. Teopust rocynapersa n npasa. — Epesan:
“Hampn”, 2001. — C. 30-47.
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AeKAapaLII/II/I, AKIEHTUPOBAAM YeThbIpE€ OCHOBHBIX 3AEMEH-

TaZ47:

KOHCTUTYIIUOHHOE IIpM3HAHWE NIPaB M AOCTOMHCTBA
YeAOBeKa KaK BBICHIEM U HEOTheMAeMOMU ITeHHOCTH,
KaK HEIIOCPEACTBEHHO AENCTBYIOIIETO IIPaBa;
rapaHTUPOBAaHMeE 3TUX NIPaB, KOTOPhle OOYCAABAMBA-
IOT CMBICA, COAEPIKaHUe, XapakKTep IpUMeHeHUs 3a-
KOHOB, @ TaK’Ke XapaKTep AEeSITeAbHOCTU 3aKOHO-
AATEABHOM U MCIIOAHUTEABHOMN BAACTEH;
YCTAaHOBAEHHE KOHCTHUTYIITMOHHBIX KPUTEPHUEB BO3-
MO>KHBIX OTPAHUYEHUU IIPaB YEAOBEKAa, UCXOASI M3
OCHOBOIIOAATAIOIUX IIPUHIIUIOB IPa>XAaHCKOTO 00-
111eCTBa;

obecrieueHre MMPABOCYAHBIX U WHCTUTYIITMOHAABHBIX
rapaHTuil IpaB ¥ OCHOBHBIX CBODOOA YeAOBEKA.

EBpomna npuimina K yKa3zaHHBIM IIOAXOA@M, CAEAAAd COB-
peMeHHBIe KaueCTBa IIPABOBOCIPUATUS OCHOBOM OOIECT-
BEHHOTO OBITUSI IIyTE€M IOCTEIEeHHOTO, 3BOAIOIIMOHHOIO
Pa3BUTHUSA, KOTOPBIM NPUBEA, II0 TeTeAeBCKOU XapaKTepuc-
THKe, K TAKOMY IIOAEeTY, KOTAQ UMeeM AeAO C HOBBIM Kaue-
CTBOM. OTO OCHOBHOU IyTh IIpOrpecca.

247

B uacrnocru, em. erarsio 1 Roneruryipm Peneparusnoii Pecny6inkn Tepma-

HuA, crareio 18 Romcerurymmn [lopryrammm, cratsio 30 Ronernrynunm
[Hoabmm, crateio 12 Rouerurynun CinoBakun, crateio 15 Rouerurynum
Caosennit, cratbio 18 Roueruryiun Poccuiickoit Penepaiyn u T.J1.
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2. OPTAHUYECKAS B3AMMOCBA3b ITOHATUN
"KOHCTUTYLHUA", "KOHCTUTYLIMOHHAA
KYABTYPA", "KOHCTUTYIITMOHAAN3M",
"KOHCTUTYLIMOHHBIN MOHUTOPUHT"

B ropuanYecKoy AUTepaType UMeeTCs: AOMUHUPYIOIee
MHEHMe, YTO TIepPBOHAYaAbHOE 3HaUeHHe TAAroAd "KOHCTH-
TYyUPOBaTh" (TO €CTh yUPEKAATh, YCTAHABAMBATH) HE CBs3a-
HO HU C OrpaHWYeHUeM IMOAUTHUYECKOM BAACTH BO UMSI
WHAVBUAYAABHBIX CBOOOA, HU C MOHYKAEHHEM IIPaBUTEAb-
CTBa CAEAOBATH OOIIIMM HPABCTBEHHBIM HOpMam?24, "Komc-

28 Cm. Cruen Xomame. Houerurynmn n koncruryimonamuam //CpaBHuTeiabHoe
KoHcTuTyionnoe o6ospenne. 2012, N3(88). - C. 61(B CILA ony6inkosano
MHOTO [IEHHBIX PabOT, MOCBAINIEHHBIX IPOOJIEMaM COBPEMEHHOIO KOHCTH-
TYIMOHAIM3MA, B KOTOPHIX HPOGJIEMbl KOHCTUTYIHOHAIN3MA B OCHOBHOM
paceMaTpuBaioTes B KOHTEKCTE PeaTbHOr0 KOHCTHTYIMOHHOTO OrPAHITYEHHs
piracru. Cm. Holmes S. Constitutions and Constitutionalism // The Oxford
Handbook of Comparative Constitutional Law /Ed. by M. Rosenfeld, A. Sajo/.
Oxford University Press, 2012; Michel Rosenfeld, Comparative Constitution-
alism: Cases and Materials, (2d. Ed., West 2010) (with Baer, Dorsen, and
Sajo); American Constitutionalism: From Theory to Politics. Book by Stephen
M. Griffin. Princeton University Press, 1996; Constitutional Revolutions:
Pragmatism and the Role of Judicial Review in American Constitutionalism.
Book by Robert Justin Lipkin. Duke University Press, 2000; The Supreme
Court and American Constitutionalism. Edited by Bradford P. Wilson and Ken
Masugi.The Ashbrook Series on Constitutional Politics Rowman & Little-
field. 1997 Softcover; Progressive Constitutionalism. Book by Robin West.
Duke University Press, 1994; Constitutionalism: The Philosophical Dimension.
Book by Alan S. Rosenbaum.Greenwood Press, 1988; Liberalism, Constitu-
tionalism and De—mocracy.Book by Russell Hardin. Oxford University Press,
1999; American Constitutionalism Abroad: Selected Essays in Comparative
Constitutional History. Book by George Athan Billias. Greenwood Press, 1990;
Progressive and Conservative Constitutionalism.Journal article by Robin West,
M. Tushnet, R. Epstein, Raoul Berger, Robert Bork. Michigan Law Review,
Vol. 88, 1990; American Constitutionalism: From Theory to Politics. Stephen
M. Griffin. One of Choice's Outstanding Academic Books of 1997; The Para-
dox of Constitutionalism. Constituent Power and Constitutional Form.Edited
by Martin Loughlin and Neil Walker.Oxford University Press, 2008 upup.).
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TUTYUPOBATE - 3HAUUT, IPEKAE BCEro, 'ycrpauBaTh”, "00-
pazoBBIBaTh". A mo MakmuABelHy, caoBa Llutepona "aTo yc-
taHoBAeHUe" (haec constitutio) saBasitoTca TmepBBIM
yIIOMUHaHUEM HOHATHUSA "KOHCTUTYIHS IPUMEHUTEABHO K
dopMme mpaBreHUA*?. Ha OCHOBe ONpPeAeAeHHOT'O UCTOPHU-
gecKoro 3KcKypca C. XOAMC TPUXOAUT K BBIBOAY, UTO ''TIep-
BUYHOU (PYHKIMEU APEBHUX KOHCTUTYIIMU OBIAO He Orpa-
HUYEeHWe CYIIeCTBYIOIIeld BAACTH, a CO3AaHVE BAACTHU M3
Oes3BaacTHs" 2%,

HNcxopsa n3 THOCEOAOTUYECKOM AOTUKU IIPEACTaBAEHHOMN
no3uIuy, moustue "KoHctuTynusa' ("constitutio” - ycranos-
AeHUe, yUpekKAeHUe, OpraHu3aInys) TPAAUIMOHHO Xapak-
TepusyeTrcs Kak "Briciinii 3aKOH" rocyAapcrBa, o6aapato-
VM BBICHIEN IOPUAMYECKOU CUAOM, OCHOBHBIE XapaKTepuC-
THKU KOTOPOT'O OOYCAOBAEHEI TeM OOCTOITEABCTBOM, UYTO UM
YCTaHaBAUBAIOTCS:

- OCHOBBI TOCYAQPCTBEHHOTO CTPOS;

- TAPAHTHUU 10 OOECIIeUEeHUIO U 3aI[UTe IPaB U OCHOB-

HBIX CBOOOA YEAOBEKAa U IPakAQHUHA;

- CuUcTeMa TOCYAAQpPCTBEHHOM BAACTH, ee (PYHKIUY,
MPUHITUTIEL U TIOPSIAOK OPraHU3alUH;

- IIPABOBBIE TPAHUIIBI OCYIIECTBACHUST MTOAUTUYECKON
BAACTH, a TaKXe IMOAUTHYECKUX, SKOHOMHUYECKHUX,
COIMAABHBIX TIPaB U CBOOOA MHAUBHUAYYMA.

BmecTe ¢ 3TUM Ha MEeKAYHApPOAHBIX (DOpPyMaX, a TakKKe

B HaYYHOM AWTEPAType aKTYaAbHBIM SIBASIETCS OOCYRAEHUE
TaKUX IIPOOAEM, KaK "AKCHOAOTUYECKUE aCIeKThI PA3BUTHS
Koucrurynun", "TloamTrnueckmue OCHOBBI KOHCTUTYIIMOHA-
an3Ma”, "TeHAeHIIMKM Pa3BUTHUS AMOEPAABHOTO KOHCTUTY-
nmoHaausMa', "KOHCTUTYIUSI B KOHTEKCTE IIPOSIBACHUS
KOHCTUTYIIMOHHOM KYABTYpPHI', "XapaKTepHbIe YePTHL €BPO-
MIEMCKOTO KOHCTUTYITMOHAAM3MA U KOHCTUTYITUOHHON KYAb-
Typel", "3aKOHOMEPHOCTU MPOSBAEHUS HAATOCYAQPCTBEH-

2499 McilwainCh.H. Constitutionalism Ancient and Modern. Ithaca, NY: Cornell
University Press, 1947, P. 25.
250 Cwm. yrasanmyio crarpio. - C. 62.
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HOTO KOHCTHUTYyITMOHaAM3MA" u Ap.?°!. MBI TakXKe Hamepe-
HBI TIOAOUTU K AQHHOU HNPOOAEMAaTUKe UMEHHO C IMO3UIUU
BBIIBAEHUSI AKCHUOAOTMUECKOM CYIIHOCTM U B3aUMOOOycC-
AOBAEHHOCTH TakKMX (QPYHAAMEHTAABHBIX IIOHATHN, Kak
"KOHCTUTYTMS", "KOHCTUTYIIUOHHAS KYABTypa","KOHCTUTY-
IUOHAAU3M" U "KOHCTUTYIIUOHHBIM MOHUTOPHWHT', C TO3U-
UM OCMBICACHUSI AQHHBIX IOHSATHUM C yI4eTOM OCHOBHBIX
TEHAEHIUM KOHCTUTYIIJMOHHOTO Pa3BUTHUA??,

V3yueHne ucTopuu apMSIHCKOM IIPABOBOM MEBICAH, OCO-
OeHHO nocae npuHATHUA B 301 ropy XpHCTHAHCTBA Kak ro-
CYAQPCTBEHHOM PEAWTHH, OTKPBhIBaeT YHUKAALHEBIE BO3MOJK-
HOCTU BBIIBAEHUS THOCEOAOTHMYECKOU, aKCUOAOTUYECKOH,
AYXOBHO-HPABCTBEHHOU IIPUPOABI 3TUX MOHATHM.

C TOUYKM 3peHmd IIPaBOBOM aKCHMOAOTHUH, BO3HUKHOBE-
HHEe KOHCTUTYIIMOHHOMW KYABTYpPHE OOYCAOBAEHO TeM, Hac-

251 Gm. Cruen Xoame. Roueruryiun n koneruryiponaimuam //CpaBHurenbHoe
ROHCTHTYIHOHHOE 00Go3penne, 2012, N3(88), - C. 56-84; Kyrapuu O.E.
Poccniicknit koncerurymuonammam. - M., 2008; bonmaps H.C. Poceniickmnii
CyteOHbIiT KOHCTHTYIIMOHAIIM3M: BBEJIEHHE B METOJIOJNOTHIO MCCIEJOBAHNUA. -
M.: 2012. Tanue E. Bosnnratomuii HaqHAIMOHATBHBIIT KOHCTUTYIIOHAINZM
1 COBPEMEHHBIE CHCTeMbl KOHCTHTYLIIMOHHOTO KOHTpodsA // (paBHHTeIbHOE
roucruryimonnoe obospenue. 2007, N4. - C. 78-94; Poszendenny M., Hlaiio
A. Pacnpocrpanenne JamnGepajbHOrO RKOHCTHTYIHOHAIN3MA: H3YydeHHUE
PasBUTHSA NpaB HAa cBOGOJLY CJIOBA B HOBBIX jileMOKpaTusx // CpaBHUTElIbHOE
roHeruryiuonnoe o6ospenne. 2007, N1. - C. 102-120; Cospemenubiii
ROHCTHTYIMOHAIM3M ®  rocygapctso  Mapamns //  CoBpemeHHbI
roHerurynuonamsM. 2006, N2. - €. 50-54; Teopusa ROHCTHTYIHOHATI3MA
u ¢unocopusa rocynapersa B PPI' // 3aron u npaso. 2001, N5. - C. 39-
47; TheTwilightofConstitutionalism?. SeriesEditors: MartinLoughlin, JohnP.
McCormick, andNeilWalker. OxfordUniversityPress, 2010; TheConstitu-
tionin 2020. Edited by Jack M. Balkin, Reva B. Siegel. Oxford University
Press, 2009; Constitutional Cultures.Ed. by M. Myrzykowski. Warsaw, ISP,
2000; Constitutional Cultures: The Mentality and Conseguences of Judicial
Review. Robert F. Nagel. University of California Press, 1993; Collection
Science and technique of democracy, N 37; European and US constitution-
alism. G. Nolte (Editor). European Commission for Democracy through
Law.Concil of Europe Publishing, 2005.

Cum. Apyrionsan I'.I'. Arcmomormdyeckas mpHpoja KOHCTUTYIIHOHAIN3MA B
KOHTEKCTEe ICTOPHYECKOIl SBOMIONNN KOHCTUTYIHMOHHON KyIsTypel. B
coopuuke "®Puinocodus npasa IMarurummusa" (nox. pen. A.A. Tyceiinosa u
E.b. Pamxkoscroro). — M., 2012. — C. 70-82.

252
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KOABKO "yYpeAUTEAbHBIE OTHOMIEHUS IEHSATCS B MTPaBO-
BOM acmeKTe, CTAHOBSTCS OOIeNPUEeMAEMBIMI MTpaBUAA-
MU TOBEAEHUS, HE3aBHCUMO OT TOTO, SIBASIOTCSI A OHHU
00BIYasiMi MAY BBICTYIIAIOT KaK YCTAHOBAEHHOE MPaBUAO
0011e00513aTEABHOTO NTOBeAeHUs?%. B AuTepaType 4acTo ca-
Ma KOHCTUTYIIMS CUUTAETCSd KyABTYPHBIM SBA€HUEM TOAb-
KO B TOM CAyYae, KOTA@ OHA pEaAm3yeTcs, SBASIETCS
MEUCTBYIOIIEN KMBOM PEAABHOCTBIO, BOCIPUHATA U NIPU3-
HaHa, a He IBASIEeTCS COOpaHmeM MPUATHBIX (POPMYAUPOBOK
1 YMHBIX MBICAEII?%,

[MousaTme "KOHCTUTYIIHUSA"' B apMSHCKOM S3BIKE, B IIep-
BYIO OYepeAb, ITIOAPAa3yMeBaeT He MPOCTO "yCTaHOBAeHUE',
a "ycraHoBAaeHHe rpaHunbl’. He caydalino, uTo AKOI U
[MMaamup [laaMUpPgHBI CBOIO KOHCTUTYLUIO 1773 ropa AAA
Oyayllel He3aBUCHMON ApMEeHHHM Ha3BaAW ' 3alaAHsS
TIIeCAaBUs". DTUM ITOAPA3yMeBaAOCh, YTO OBIAM ITOCTaBAe-
HBEI "TIpepAeAbHBIe TPAHUIBI' HE TOABKO CBOOOABI, HO M
"riurecnraBus”. Kak OAUEPKUBAAU aBTOPBI 3TOTO YHUKAAb-
HOT'O UCTOPUYECKOTO AOKYMEHTa, '...KaK MHOTO A0Opa Ham
HY>KHO, YTOOBI HANly JKU3Hb CAEP’KMBATh 3aKOHOM M CBO-
OOAOM, YTOOBI CTATh AOCTOMHBIMU ITOYNTAHUA ['0CIIOAA..." 2%,
A 5TV 3aKOHBI AOAJKHBI AUKTOBATHCSA "...TAPMOHUYHO YEAO-
BEUYECKOMN IIPUPOAE, COTAACHO >XEAQHHOCTH HAIleM pa3yM-
HOM Ayty 2%,

B To ke BpeMs B MCTOKax apMSHCKOTO KOHCTHUTY-
IUOHAAU3MA MOHATHE "KOHCTUTYIHS , TIPEJKAE BCEro, nMe-
AO II€eHHOCTHO-CHUCTEMHO€e 0003HadyeHue>’,

BAecTsiiie BOCHPUHSAAM aKCHUOAOTHUYECKUE HIOAHCHI
KOHCTUTYILIUM ellle aBTOPHEI u3paHHOTO B 1837 ropy B Bene-

253 Cm. lloamruro-npaBoBbie nennoctu: ucropus u coppementnocts /Ilom pen.
B.C. Hepcecsinna. - M., 2000. - C. 5-30.

254 Cm. Book Review — Hpberle and the World of the Constitutional State,
http://www.germanlawjournal.com/print.php?id=227.

255 3anapua ToiecnasuAa. - Epesan, 2002. - C. 38 (Ha apMAHCKOM fA3BIKE).

256 Tamsme. - C. 71.

257 Cm. G. Harutyunyan - CONSTITUTIONAL CULTURE: THE LESSONS OF
HISTORY AND THE CHALLENGES OF TIME. - Yerevan, 2009.
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nuu CAoBapss HOBOTO apMSHCKOTO s13bIKa. BHadaae mpuBo-
ASTCS PA3HOS3LIYHBIE DKBUBAAEHTHI, KakK, HarpuMmep, deter-
minatio, constitutio, statutum, dispositio. Aanee paeTcs
WCKAIOUMTEABHO WHTEpecHas W IleHHasd (POPMYAWPOBKA:
"IIpepero3HauuMbie peiiielns u IIpoBupenmne boxue"2%,
O4YeBUAHO, UTO MBI UMEEM AEAO He TOABKO C BBICIIUM 'pe-
IeHnueM' KOHCTUTYUPYIOIIEero 3HaUYeHHUs, 3HAYUT C IIpaBo-
BBIM PETYAMPOBAHUEM IMTOAOOHOTO XapaKTepa, HO U B €ro
OCHOBe AeXHUT bo)keCcTBeHHOe MO3HaHUe, AaHHasl CBbIIIE
IEHHOCTHAas CHCTeMa, Beiciiiee MpoBUAEHUE.

OueBUAHO, UTO B YKa3aHHOM CAOBape IOHSATHE "KOHC-
TUTYIIUSA" MMeeT IIUPOKUHM CMBICAOBON OXBAT, B OCHOBE KO-
TOPOTO AEKUT PSA Ba’KHBIX COCTABASIIOIIUAX:

- 9TO peleHue, TOPSIAOK, 3aKOHOIIOAOKEHUE;

- OHO WMeeT yCTaHaBAMBAMIIee 3HaUeHUe, He AOIYC-

Karolee "pelnreHui”, YKAOHUBIIMXCS OT HEro, BBIIIIE
HEro UAM CBepX HEero;

- Beipakenue "[IpoBupenne Boxxue", B3aNMOAOIIOAHSIS
YCTA@HABAWBAIOMIWIM U BBICIINN XapaKTep ITOAOOHOTO
"penieHus”, 0cO60 TOAUEPKUBAET HAAUUUE AEKATITUX
B €r0 OCHOBE HEeM3MEHHBIX, 'TTOCAQHHBIX CBHILIE" I1eH-
HOCTel. CMEBEICAOBOU OXBAaT MOAOOHOU (pOPMYAMPOB-
KM UCXOAWT U3 AYXOBHO-HDPABCTBEHHEIX, (prrocodcC-
KO-TIO3HABATEABHBIX, MUPOBO33PEHYECKUX KOPHEH
APMSHCKOM IPaBOBOU MBICAU.

OAeMeHTHl KOHCTUTYIMOHAAU3Ma (POPMHUPOBAANCEH B
TeueHre AAUTEABHOTO UCTOPUYECKOTO MePHUOoAa U B apMsTH-
CKOM AENCTBUTEABHOCTU IIPOSIBUAUCEH C OCOOOU MOCAEAOBA-
TEeABHOCTBIO, OCOOEHHO, KaK IIOAUYEPKHBAAOCH, IOCAE
MPUHSATHAS XPUCTHAHCTBA KaK TOCyAapPCTBEHHON PEAUTHH,
B YCAOBUSIX HEOOXOAVMMOCTH YCTaHOBAEHHS B3aMOCOTAa-
COBaHHBIX, EAWHBIX MPABUA CBETCKOM M AYXOBHOM KU3HU.
K BompocaMm 3aKoOHa, IIpaBa, NPAaBOCYAUSd, HEN30eKHOCTHU
HaKa3aHWs, COM3MEPUMOTO C BUHOM BO3MEIEeHUs], B3aUMOC-

258 Cm. Hospiii croBaps npesneapmsanckoro aspika. — Epesan, 1981. — C. 688.
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BSI3aHHOCTH TOHSATHUH "Pa3yMHOCTL" M "3aKOH", a TakXe K
BOIIPOCaAM UX POAU B JKU3HM YEAOBEKa, YIPaBAEHUU TOCy-
AAPCTBOM U OOecIleueHUM CTaOUMABHOCTU OOIIecTBa oOpa-
maauck Mecpon Mamron, (362-440), Esnmk KoxOanu
(oxoao 380-450), Erure (410-475), MoBcec XopeHalu (0OKO-
A0 410-495) 1 MHOTHEe ApyrHe BBIAQIOIIHECS apMAHCKHE
MBICAUTEAN CPEAHEBEKOBBA. MeXXAy TeM, pa3andasg OosKe-
CTBEHHOE TIIPAaBOCYAHE OT YeAOBEUECKOTO, MU MOAUEPKHU-
BaAOCh, UTO 3aKOH Ilapel HaKa3bIBaeT IMIPeCTYIIHUKOB, a bor
- ¥ NIPECTYIIHUKA, ¥ HAPOA: IIPECTYIIHUKA - KaK 3aKOHOAA-
TeAb, @ Hapop - Kak [IpoBuperr. OpHOM U3 XapaKTepPHBIX
OCOOEHHOCTEN 3TOTO IEePUOAA SIBASIETCS TO, YTO OTPOMHOE
3HaUYeHUE MIPUAAETCSI POAW 3aKOHAa M IIPABOCYAUS B AeAe
YTBEPKACHUSA OOIIECTBEHHOM COAWAAPHOCTH, TAPAHTUPO-
BaHUS YCTOMYUBOTO Pa3BUTHUS I'OCYAAPCTBA.

Mogcec KarankarBaiu ynomMuHaeT: "B roabl mpaBae-
HU4 11apsg Bauarana n3 ArBeHa Me’KAYy MUPSHaMU U €uC-
KOIlIaMH, CBJAIIE€HHUKAMHW W APXUEIMNCKOIIaMHU, ABOPpSIHAMU
N IIPOCTOAIOAMMHAMUW BO3HHUKAAW MHOT'OYKMCAEHHEIE ITPOTHU-
Bopeuwnd. Llapps mokeaan co3BaTb MHOTOAIOAHOe CoOpaHue
B ATBeHe, KOTOPO€e COCTOSIAOCH B Mae mecsiie, 13 uncaa"?%,
PesyasTaTom 3Toro CobpaHnus craro npuHgatrue Kanonunyec-
KoM KoHcTurynum, BrAtouaroleit 21 cratoio. Mctopuorpa-
busa cumTaeT AQTOM NPUHATHA 3ToM KoHcTuTynuu 488 roa,.

B cBsA3u € mccAepAyeMBIM MaTepHaAOM CAeAyeT 0co0o
BBIAEAUTH CAEAYIOIINE OOCTOATEABCTBA!

1. K cepepune V BeKa B apMSIHCKOU AEMCTBUTEABHOC-
TN c(POPMHUPOBAAACh aTMOCdepPa, B KOTOPOU OBIAA CAEAaHA
IIOIIBITKA PA3PEelINuTh BOZHUKIINE MEXAY PASANYHBIMU CAO-
sIMU OOTIEeCTBa '...MPOTUBOCTOSHUS" HE CUAOM UAU "apMU-
HUCTPATUBHLIMHU' METOAAMH (B TOM 4YHCAe yKa3oMm Llaps
WAM AYOMHKOI), a IPaBOBBIM IIyTEM - NPUHATHEM KOHCTHU-
TYIIMOHHOTO 3aKOHA, B OCHOBY KOTOPOT'O 3aA0KEHBI OCHO-
BOIIOAATAIOIIE AYXOBHEIE I[€HHOCTH.

22 Moseec RanankarBaim. Ucropusi ArBena. - Epesan, 1969. - C. 65.
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2. @akTUYeCKU, MTPUHATHE YUPEAUTEAbBHBIM COOpaHU-
eM KoHCTUTYyUM - YAUBUTEABLHO IIPOTPECCUBHOE AAST CBO-
€ro BpeMeHH COOLITHE - CBHAETEABCTBYET, YTO B OCHOBY
IIPaBOBOTO0 PeryAnpoBaHuA OOIeCTBEHHbIX OTHOUIIEHUN
MOAOJKEHBI: AYXOBHO€ HauyaA0, HpaBCTBeHHbIE IEHHOCTHU U
MPUHIIUIIBI O0IECTBEHHOTO COTAACHS.

3. KaHOHBI XapakTepu3yIOTCA He NHaue KaK KOHCTUTY-
IIMOHHEIE, TOAYYasd OCOOBIM CTaTyC, C IPU3HAHWEM BEPXO-
BEHCTBA YCTAHOBAEHHBIX HAIlMOHAABHBIM COTAACHeM HOPM
HaA AIOOBIMU APYTUMU HOPMaMU U IIPaBUAAMUA.

OueBUAHO, YTO IIPOTPECCUBHO M yCTOWYMBO TO OOIIle-
CTBO, B OCHOBE KOTOPOTO Ae’XKaT HPABCTBEHHLIE IIEHHOCTHU
U AYXOBHLIE KOpPHHU IIpaBOIOHWMaHUA. [locre IpUHATHUS
XPUCTHUAHCTBA KaK T'OCyAQPCTBEHHON PEAUTHH, KOTAa IIpa-
BHAA AYXOBHOU U MUPCKOU >KM3HU B OCHOBHOM YCTaHABAU-
BaAWICh COBMECTHO Ha OCHOBEe OOIIeXPUCTUAHCKOTO MHUPO-
BOCIPUATHS, OAHO M3 Hanboaee XapaKTepPHBIX U AOCTOU-
HBIX BHUMAHUSI OOCTOSITEABCTB 3aKAIOUAETCS B TOM, UTO B
OCHOBY IIPaBOBOTO PETryAMPOBAHUS OBIA IIOAOKEH (PaKTop
0011eCTBEHHOI0 coraacusi. BHyTpu oOliecTBa OTHOIIEHUS
pPerraMeHTUPOBAAUCH COTAANIEHNEM, AOCTUTHYTEIM Ha CO0-
paHuy, @ He CUAOY IPUHYKAEHUS U eAUHOAWYHBIM AVUKTA-
ToM. MoBcec XopeHanu, Hanpumep, ropopsa o CoOpaHuu
Amrruiiata 365 ropd, CBUAETEABCTBYET, UTO HAa TPETUU TOA,
IIapCTBOBaHUA ApIllaka CBIH apMaHCKoro BepxosHoro Ilat-
puapxa AtanarmHeca Hepcec Beamkuii "cos3Ban coOpaHue
€IIUCKOIIOB U MUPSH, KAHOHMYECKOM KOHCTUTYIIHEeH ycTa-
HOBUA MUAOCEPAME, UCKOPEHUA JKeCTOKOCTE 20, CoGpaHue
3aIIPeTUAO OPAKU MeXAY OAM3KUMU POACTBEHHUKAMHU, OCY-
AHAAO KOBapCTBO, AOHOCUTEABCTBO, JKAAHOCTD, AYHOCTD, XU-
mleHue, MY’KEAOKCTBO, CIAETHHU, 3asIAN0€ TIBSHCTBO,
AKHBOCTB, IIPOCTUTYLIUIO, YOUMCTBO. BMecTe ¢ TeM OHO
00s13aA0 HaxapapoB /KHS3eM/ MHUAOCEPAHO 00OpaIlaThCs C
TPY’KEHUKaMH, a CAYT - OBITh IOKOPHBEIMU CBOUM X035€BaM.

260 Moscec Xopenai. Vcropus Apmenun. — Ep., 1997. — C. 224-225.
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BEBIAO perieHO AAS HEMOIIIHBIX TOCTPOUTL OOABHUIIBI, AAS
CHPOT U BAOB - CUPOTCKHE ¥ BAOBLH IIPHUIOTHI, AAS UyJKe-
3eMIIeB U T'OCTEM - TOCTHMHUIILI, AASI UX COAEPIKAHUS OBIAKU
YCT@HOBAEHBI IIOMIAUMHEI ¥ HAAOTH.

B mepsoit nonoBruHe V Beka co3niBaeTca CoOpaHue B
IMTaanuBaHe, TAe, COTAACHO HCTOPUYECKUM AETOIIUCSM,
"cobparuch 40 enrUCKOIIOB U MHOYKECTBO MEPEEB U AbIKO-
HOB, PEBHOCTHBIX CAY’KUTEAEHM U BeCh MPUYET CBATOU IePK-
BH, BCe WHIIXaHBL: OOAACTHBLIE IIPABUTEAN, OOAACTHEBIE
HAYaAbHUKY, BEPXOBHEIE CyAbU, Ka3HOXPAHUTEAW, BOeHa-
YaABHUKY, TBHICSIIKHUE, TPEABOAUTEAN MECTHOCTEM, a3aThl U3
pa3AnuHBIX KpaeB"?!. Crapmue Haxapapbl CTpaHBI
ApMSAHCKOM, KOTOpPbIe OBIAM PEBHOCTHBEIMU 3alUTHUKAMU
3aKOHOB U CBSATHLIHB, TOBOPUAM TaK: 'BoccTaHOBUTE TOPS-
DOK, YCTA@HOBAEHHHBIN CBATHIM I'puropmem, HepcecomMm, Ca-
akoM m MamrroneM, a TakKe II0 Balllel BOAE YCTAHOBHUTE
Apyrue Oaara, U Mbl AOOPOBOABHO M OXOTHO IIpuMeM. V6o
ocrabenr IOPSAAKU IIepKBU U AIOAU BEPHYAUCH K 0€33aKo-
HHIO. BBl ycTaHOBUTE 3aKOHBI, yropHBIEe BoTry U Hy>XKHEBIE B
AEAe CO3MAQHUS IepPKBU €ro, @ MBI IOAUMHUMCS U OyAeM
COOAIOAATEH UX TBEPAO"262,

CoOpanuem laanuBaHa OBIAO TPUHATO 20 KAHOHOB,
KOTOpPBIE KAacalOTCS TaKUX Ba’KHBIX, OCHOBOIIOAATAIOITUX
MM TeX BpeMeH BOIPOCOB BHYTPEHHEN JKU3HU ApPMEHUH,
KaK peryAupoBaHNe OpayHO-CEMEWHBIX OTHOIIEHUM, Aesd-
TEABHOCTh AYXOBEHCTBA U KOHTPOAB 3a Hel, 60prOa IIpo-
TUB CEKTAHTCTBAa U ApPyTHeE.

YTo6hI He "060CHOBBIBATL €pech HEBEKECTBOM"', apMSH-
CKasl CPeAHEeBEKOBasl MCTOPUS MMeeT TakK’Ke WHBIe CBHAE-
TEABCTBA C @KI[eHTaM1 Ha CA€AOBAHUE AYXOBHO-IIPABOBBLIM
IIpaBUAAM, SIBASIOUIUMCS PE3YABTATOM OOIIeCTBEHHOTO
coraracug. Cpepu HUX 0CO0O BBIAeAseTCS "ApMSHCKas
KHura kanoHoB" Karoamkoca Opameca OpsHenu (OBaH
HNimacTtacep OA3Henn), yTBepXAeHHasts TperbuM ABHHC-

201 Aparan P.O. [Namarnnrn apmsackoro npasa. — Ep., 2000. — C. 42-43.
262 Tam xe. — C. 43.
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KuM CoO6opoM B 719 r. Oa3Henu OLIA OAHUM U3 IEPBHIX B
MUpe, TIOCAe BU3AHTUNUCKOTO uMiiepaTtopa FOctunuana Be-
AMKOTO (482-565 rT.), M epBBIM B ApPMEHHUH, KTO CO3AAA
apmsaacku# "Corpusjuriescanonic” - coOpaHue 3aKOHOB,
KOTOpOe GepeT HavyaAO OT BO3TAABASIOINIET0 THEPOKPATUIO
KaTOAMKOCA U COAEPIKUT PAaTU(PUITMPOBAHHEBIE U TPUHSATHIE
Ha apMSHCKUX HAITMOHAABHO-IIEPKOBHBIX COOpPaHUAX KaHO-
HBI%03,

OaHa U3 OCHOBHBIX 0COOEHHOCTeN "APMSIHCKON KHUTH
KaHOHOB" 3aKAIOYAETCS UMEHHO B TOM, YTO OHA SIBASIETCS
CBOAOM KaHOHUYECKHUX KOHCTUTYIMH, TPUHATHIX B apMSH-
CKOM AEUCTBUTEABHOCTH HauuHag C 365 ropa, U, 4TO IIpU-
MedyaTeAbHO, B HUX aKIIeHT AeAdeTcsa Ha O0KeCTBeHHOU
IIPUPOAE Pa3yMHOTO CYIIecTBa. YeAOBEK CO CBOMM AYXOB-
HBIM HAYaAOM, AOCTOWHCTBOM UM COITMAABHOM POABIO pac-
CMAaTPUBAACS KaK BBICIIAS IEHHOCTh ¥ HOCUTEAD ITPAaBOBOTO
peryampoBaHus. A Kak oOpa3Ho 3ameTtua P.A. TTanasH, "ec-
TECTBEHHO-TIPABOBOE TOAE OBIAO CO3AAHO AO COTBOPEHMHS
YyeAOBeKa, 00 OH HU Ha MUT He AOAJKEH OBITh B IIPABOBOM
BaKyyme %64,

AN apMIHCKON AEUCTBUTEABHOCTU HE3LIOAEMOU IeH-
HOCTBIO OBIAO OCO3HAHME TOTO, UTO "...IOTePS AYIITH, KOTAQ
YXOAAT OT YMUCTOM, IIPAMOM U IIPOIOBEAYEMOM allOCTOAAMU
Bepkl B Otnia u CriHa U CBaTtoro Ayxa, O0ABIIE, 4eM HIOoTe-
ps Teaa"?%. Teicsauy AeT Hasap ['purop Hapekaru B "Kaure
CKOPOHBIX MTECHOIEHUH" HAWMAYUYIIUM 0O0pPa30M IIPEACTaBUA
CTYCTOK AYXOBHBIX BOCIPUSATUN apMSIHCKON UAEHTUYHOCTH:
"0603Hayasi caMble pa3Hble CTPACTU KaXKAOTO", OH TIOAUEp-
KMBAET, YTO COBEPIIeHHLIe YEAOBEUECKUM €CTECTBOM Tpe-
X1, HACKOABKO OBI OHM HUW OBIAM MHOTOUYMCAEHHBI U
pa3sHoOXapaKTepPHBI, - HE CTOAB €r0 BUHA, CKOAb €ro Hec-

263 Cm. ApMAHCKasa KHUTa KaHoHOB. - Epesan, 1. I - 1964, 1. Il — 1971.

264 Tlanasta P.A. Xpuernanckne kopHu coBpementoro npasa. —M.: "HOPMA",
2002. - C. 210.

265 Cm. Tosma Aprpynn n Ananys. Veropusa cempn Apnpynmani. — Epesan,
1999. — C. 123.
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yactee. 1 ycTamMm apMSIHCKOTO HapoAQd, MPOYUTaB "BHICO-
yannryio MOAUTBY K bory", Hapekamu moauT ['ocmopa o
TOM, 4TOOBI OH HACTaBUA YeAOBEKa HA IIyTh UCTUHHBIA U
4TOOBI YEAOBEK JKHMA MO-YEAOBEUECKHU. A 3TO OH CUUTAA pe-
aABHBIM B YCAOBHUSIX COTAQCHS, CIIPABEAAMBOCTHU B OOIIECT-
Be, IPUAEPIKUBAIOIIEMCS 3aKOHA W ""3A0POBOM AYIIION", TAE
CIIPABEAAMBOCTD HE MOJKET, "yObIBasi, COBEPIIEHHO HCYe3-
HyTh" WMAM 'dallla IIpaB Ha BecaX CTaTbh CAUIIKOM AETKOH,
Aenast boaee TSIKeAOHU dYalry GecrpaBus .

'AyOOKO 0OCO3HABAAOCH TAKIKe, UTO OAHOTO XOPOIIIETO
3aKOHa M IOPSIAKA HEAOCTATOYHO, HYKHO, YTOOBI ATOAYM TaK-
JKe TIOHSIAU HEeOOXOAMMOCTH JKUTBH IO 3THUM 3aKOHAaM, 4TO-
OBl OCO3HAHHE 3TOTO OBIAO OBl IIPOAWKTOBAHO YBEPEH-
HOCTBIO, 0a3UPYIOUIeNCsd Ha YCTOUYUBBIX U OOTOYTOAHBIX,
AUKTYEMBIX PAa3yMHOM CYIIHOCTBIO YeAOBEKa IeHHOCTSIX.
Bot nmouemy Hepcec IInopaau (Hepcec A Kaaenm) B "Co-
6opHOM mocAraHuu" (1166 r.) 06paTUA CBOE CAOBO HE TOAB-
KO K bory, HO U K AYyXOBHOMY COCAOBHIO, "KHSI3bSIM MHpa"
n HapopAy. "CobopHoe mochaHme", OYAYYH IEPBBHIM KOHAQ-
koM lIIHOpaAm ¥ BEHIIOM ero Impo3anveckux paboT, umMeeT
MCKAIOUYNTEABHOE 3HaUeHUe U B TAaHe U3YUeHUs ITPaBOBOM
1 KOHCTUTYIJMOHHOU KYABTYPBL. OTOT AOKYMEHT YHHUKAAEH
CBOWM KOHIIETITYaAbHO-IIPOTPAaMMHBLIM MacCIITaboM, IIEHHO-
CTHO-CHUCTEMHBEIM O0OOIIeHNEeM, B3aUMOTaPMOHUYHOCTHIO
HOPM-IleAel, HOPM-IIPUHIUIIOB W HOPM OOXOXAEHUA'.
CocTaBAsis IpaBUAA@ W HAaCTaBAEHUS, OCHOBAaHHBIE HA BHICO-
KHX AYXOBHBIX U MOPAABHBIX IIEHHOCTSIX U OOpallleHHbIe KO
BCeM OOIIeCTBEHHBIM CA0gM, lIIHOpaau OBIA yBeEpeH, 4YTO
TOABKO J>KMBS 3TONU OOS3aHHOCTBIO U PYKOBOACTBYSCH €10,
MOJKHO YasiTh YAQUM, ITPEOAOAETH TPEBOTY "3Aa M MHOTO-
BAAQCTHSA'", PYKOBOACTBOBATHLCS "'POCTKAMU CITPABEAAMBOC-
TH". MUDSH OH ITOy4aA He 0e33aKOHHUYATh, He AWIIATh, He
VCIIOAB30BaTh 3Able HACTaBAEHUS, He COBepIaTh OeccoBe-
CTHBIE CYABI, 3all[UINAThL BAOB U OEAHBIX, HE Ype3bIBaTh IIAa-
Ty TPY’KEHWKa, OTHOCUTBLCS KO BCEM pPaBHO, He 3a0LIBAThb
PaAM TEAECHOTO O AyIIeBHOM. "..KTO croBamMu TOABKO HC-
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nmoBepayeT bora, a He AeAaMU, Y TaKOTO Bepa OKa3bIBAeTCS
MepPTBOTO"266,

Be3 npeyBeAanueHNsT MOJKHO KOHCTATUPOBATh, 4TO "Co-
OopHOe TocAaHUe" COAEPKUT MHOKECTBO HOPM OTHOCH-
TEABHO TIPaB YeAOBeKa M KOMIIETEHITUM BAacTel. "KHa3bsaM
Mupa", B 4aCTHOCTH, 00s13bIBaeTcs: "beccoBecTHO He o6pa-
IaNTeCh C TMTIOAAQHHBLIMY, YCTAaHABAUBAS TSKEABIE W HEIo-
CUABHBIE HAAOTH, a Ka’kKAOTO CYAWTE IO 3aKOHY U IIO €To
COCTOSTHMIO", "HUKOTO He AUIIaUTe U He MPUTECHSNTE OeA-
HBIX WM HUIIUX', "He Ha3HauaWTe B Balllell CTpaHe 3ABIX U
6€eCCOBECTHBIX AEAOTIPOU3BOAUTEAEH U YEe3AHBIX HaUYaAbHU-
KOB", "GECCOBECTHO HE CYAUTE KOTO-AMOO, a IPSIMO CBEp-
manTe cyp', "He mpeHeOperaliTe mpaBaMu BAOB U OEAHBIX'
U T.A. 3aCAYKUBAIOT BHUMaHUs MOAXOABI [ITHOpaAu K BOII-
pocaM Cyaa TOABKO IIO 3aKOHY, OOpPaTHOM CUABI 3aKOHQ, CO-
Pa3MepHOCTA OTBETCTBEHHOCTU M HaKa3aHUS U K APYTUM
IIPABOBBLIM ITpoOAeMaM (4TOOBI He OBIAO TaK, YTO IOOY>KAA-
eMble 3AOCThIO U HECIIPABEAAMBBIM IIPABOM BBIHOCHUAU pe-
IIIeHNe: UAU HaKa)KUTe OAHOTO, WAU BBIHOCUTE CMEPTHBIN
IIPUTOBOP, MOCKOABKY HOBBINM 3aBeT 3TO He MO3BOALET, a
Berxuii 3aBeT XOTA U IIO3BOASIET AIOOOTO OCYAUTH HaKasa-
HUEeM HUAU CMePTHBIO, HO He Oe3 BUHHI). boaee Toro, ocHOBa
BCeX HAaCTaBAEHUH - Y4eAOBEK C HEOOXOAMMOCTHIO OCMBIC-
A€HHOU OpraHmM3aluu ero MopaAbHOro o0pasa, AyleBHON
YUCTOTHI, Pa3yMHOTO OBITHSI.

M3 mpuBeAEHHBIX CBUAETEABCTB CAEAYET, UTO "KOHCTH-
TyHpOBaHUE" OONIIECTBEHHBIX OTHOIIEHUI, YCTaHOBAEHUE
MpU BCeoOIIeM COTAaCHuu 00Ie00s13aTEABHBIX IIPaBUA IO-
BEAEHHSI UCXOAST MPEXXAE BCEro U3 CUCTEMBI COIUOKYAb-
TYPHBIX I[€HHOCTElN AQHHOTO OOIIeCTBa, AYXOBHO-HPaBCT-
BE€HHBIX HayaA MOBEAEHHs conuyMa U (opMUPYIOT COOT-
BETCTBYIOL[UI YPOBEHb KOHCTUTYI[HOHHOM KYABTYPBL.

Kak oTmedaeTrcst B AuTepaType, "...00IIel AAS AIOOOM
KOHCTUTYIIUU SIBASIETCS ee IIeHHOCTHAas OpHeHTarus. Aro-

266 Agarsau P.O. llamarankn apmsHckoro npasa. — Ep., 2000. — C. 186.
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0asg KOHCTUTYIIUSA UCXOAUT U3 0A30BBIX IIOAOKEHUM, IIPU3-
HaBaeMbIX BAACTSIMHM B KadeCTBe IeHHOCTeU B AQHHOU IH-
BUAM3AIIMM, B TOWM WAM WHOU (popMe 3aKpemnaseT ux' 267,
He3aBucuMo OoT BpEMEHHOTO U3MepeHHs, KyAbTypa KaxK-
AOT0 HapoAa - 3TO ero 0CO3HaHHoOe ObITHE, OCMBICAEHHOE
IIPUCYTCTBHE BO BpeMeHU. IMeHHO 3TO OCMBICAEHHOE IIpH-
CYTCTBUE Ha OIPEAEA€HHOM YPOBHE Pa3BUTHS IIPUBOAUT
K KOHCTUTYMPOBAHHUIO COIMAALHOTO IIOBEAEHUSI YeAOBeKa
1 BaacTU. Kak oTMeuaeT uaeH-KoppecnoHAeHT PAH E.A.
AykarieBa, "Ba’KHBIMM KOMIIOHEHTAMHU KYABTYPBI SIBASIOT-
CSl COIMOHOPMATUBHEIN KOMIIAEKC U [IeHHOCTH, TIOPOKAEH-
HBIE COITMAABHBIM B3aUMOAEUCTBUEM AMOAel 268, C yueTom
MMEHHO IeHHOCTHO-CHUCTEMHOU IPUPOABI KOHCTUTYIIMIOH-
HOT'O IIPaBOperyAnpoBaHud, npodeccop Mumieas Posen-
deapp u Agppam lllario mOAHAAW aKTyaAbBHOCTBH IIPOO-
AEMaTHKN O BAUSHHUM TpPaHCOAAHTaUuM ANOeparbHBIX
KOHCTUTYIMOHHBIX HOPM Ha PacIIpOCTpPaHeHue U YKpeIAe-
HUe ANOepParbHOTO KOHCTUTYLIMOHAAM3MAaZ?,
KonctutynyonHas KyAbTypa - He aOCTpaKTHOe IIOHS-
THE, OHA POSABAIETCSA BO BCeX c(pepax OBITHSA COIMAABHO-
ro oOIIeCcTBa, NPOSBASETCS Ha IIPOYHOM OCHOBE BBIPAOO-
TaHHBIX, BBICTPAAQHHLIX, BEIBEPEHHBIX 3@ BeKa AYXOBHBIX
1 MaTepUaAbHBIX I[eHHOCTEY U MAEaA0B He3aBUCUMO OT Ha-
AWYUS MUCbMEHHOM KOHCTUTYILIMU M BOAU IIPABUTEAEN??,
INTosTomy KoHCTUTYIIMS HE MOJXKET CTaTh UMIOPTUPYEMBIM
HWAM 3KCIIOPTUPYEMBIM TOBAapOM. A AFOOOU TpPaHCIIAQHTAIU-

267 Cm. RHouermrymusa B XXI Beke: cpaBHHTEILHO-TIPABOBOE WCCIETOBAHIE:
monorpadus /ors. pen. B.E. Ynpkun/. — M.: Hopma: UH®PA-M, 2011.
— C. 22.

268 Jlyramesa E.A.YenoBer, mpaBo, HMUBHIN3ANNN: HOPMATHBHO-IIEHHOCTHOE

usmepenne. - M.: Hopma, 2011. - C. 12.

Cm. Mumens Posendenni, Augpam Ilaiio. Pacupocrpanenne snbepaibHoro

KOHCTHTYIHOHAIIN3MA: H3YUeHIIe PasBUTUA MPAB HA CBOOOJLY CJIOBA B HOBBIX

nemokparusix// CpaBuureibHoe roncrurynpuontoe obospenne. 2007, N1. -

C. 102.

270 Bonee nojpoduocm. Harutyunyan G. GONSTITUTIONAL CULTURE: THE
LESSONS OF HISTORY AND THE CHALLENGES OF TIME. - Yerevan,
2009.
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OHHBLIW 3AEMEHT AOAKEH OBITh aA€KBATHBIM TPAHCIIAAHTU-
pyeMbeIM opraHu3MoM. C APYTOM CTOPOHBI, KaK C IIO3UINU
MparMaTU4YeCKOro MOAXOAA TTopuepKuBaeT Aex [apautikuti,
B KaXAOM HAIIMOHAABHOU KOHCTUTYIIUN ITPOBO3TAAIIAETCS
HEKOTOPLIM HabOp I€eHHOCTEM, OIPEAEASIONIUN 3HaueHUe
ee TTOAOKeHUH. [TOCKOABKY YeTKUX TPaHUIl MEXAY "IeH-
HOCTAMU", "IpHUHOUNAMU U "HOpMaMu' He CYIIeCTBYeT,
BCe KOHCTUTYIIMH COAEP’KAT Te MAW WHBIE BecbMa O00Ime
MIOHSTHS, KOTOPhIE MOTYT CAY’XHTH OCHOBOHM B IIpOIlecce
TOAKOBAHUS KOHCTUTYIIMU U €€ ITOAOKEeHUU?’!.

B pycae coBpeMeHHBIX AOCTV KEHUM ITMBUAU3AIUN OC-
HOBHAs XapaKTepPHUCTUKA KOHCTUTYIIUOHHOMN KYABTYPHI 3aK-
AfOYaeTcss B TOM, 4TO "Beicminii 3aKOH" CTpaHbl AOAKEH
BKAIOYATh BCIO CHCTeMY (DYHAQMEHTAAbHBIX LIEHHOCTEU
rpa>kAaHCKOTO 00IIecTBa M rapaHTUpPOBaTh UX YCTOWYHU-
BYIO U HAAEKHYIO 3al[UTy U BOCIIPOM3BOACTBO. OTHU Il€H-
HOCTH, B CBOIO O4epeAb, (POPMUPYIOTCS HA HPOTSIKEHUU
BEKOB, Ka’kAO€ TTOKOAEHUE TePeOCMBICAUBAET UX U CBOU-
MU AOIIOAHEHUSIMH TapaHTHUPYyeT AaAbHeHIlee pa3BUTHE.
Yaada COIyTCTBYET TeM HaIlUsIM U HapopaM, Y KOTOPHIX 3Ta
Ilellb He IPephIBaeTCs MAU CEephe3HO He Ae(pOpMUpPyeTCs.
CAepOBaATEABHO, MOHSATHE "KOHCTUTYHMOHHAsI KyAbTypa"
0oaee pa3BEepPHYTO MOJKET XapaKTepu30BaThCs KaK HCTO-
pUYECKU CAOXKUBIIASICS, CTaOUAbHas1, oOoraiieHHasi OMbI-
TOM IIOKOAEHHHN U BCEro 4YeAoBeyeCTBa OIIPeAeAeHHas
IleHHOCTHasl CUCTeMa, Ae)Kallas B OCHOBe 0011eCTBEHHOr0o
OBITHS, CIOCOOCTBYIOHIAS YCTAHOBAEHUIO U peaAn3anuu
OCHOBOIIOAAraIux IpaBUA HMOBEAEHHUSI Ha OCHOBE HX
HPaBCTBEHHOTO M AYXOBHOI'0 OCMBICAEHWUSI.

Cama KoncTuTymusa AOAKHA BOIAOIIATE B cebe 3Ty
IEeHHOCTHYIO CHUCTEMY, OBITb HIPOAYKTOM OCMBICAEHHOTO
MIPUCYTCTBUS AQHHOI'O OBOIIIecTBa B KOHKPETHOM HMCTOPHYEeC-
KOM 3Talle CBOETO Pa3BUTHS, SIBASIThCSI Pe3YABTaTOM 001Ie-

211 Jlex Tapmnugnii. "Roncerurynmonnsie nennocrn” n CrpacOypreknii cyp.
Coopuuk joknanoB "HoHeTHTY-IIHOHHBIE IEHHOCTH B TEOpUH H CyAeOHOI
npakture”. - M., 2009. — C.221.
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CTBEHHOTO COrAacusi BOKPYTI OCHOBOIIOAAralomux IjeH-
HOCTEN COIMaABHOTO IMOBEAECHHSI TOCYAapCTBa M IpakAa-
HUHA. JTO MA€aA, K KOTOPOMY HEOOXOAMMO CTPEMUTHCH.
Ho, kak mopuepkuBaeT npodeccop CtuBeH XoAMc, "A0 cux
IIOp HU OAHA KOHCTUTYIIMSI HE CA€AOBaAa OOEIIaHUSAM Ae-
MOKPATHYECKOTO KOHCTUTYIIMOHAAN3MA 1 He IIPUCIOCabAn-
BaAa MHTEPECHI IPaBUTEAEH K MHTepecaM yIIpaBAIeMbIX 272,
K mpuumnHaM 3TOTO MBI ellle BepHEMCs, B TO JKe BpeMs He-
00XOAUMO IIOAYEPKHYTH, YTO IIPU TAKOM BBIBOAE KOHIIEII-
TyaAbHOE 3HaueHHe HMeeT MEeTOAOAOTHMYECKUM IIOAXOA K
CaMOM KOHCTUTYIIUY - K&K OCHOBHOTO 3aKOHa rocyAapcrsa
WAM KaK OCHOBHOI'O 3aKOHa AQHHOTO COIUyMa.

B coBpemMeHHOM MUpe AMAAeKTHYECKask CBSI3b MEKAY
pearbHOM OOIIeCTBEHHOMN >KM3HBIO M caMou KoHctuTymu-
el IPOSIBASIETCS Yepe3 IPU3My COOTBETCTBYIOUINX IIPHU3HA-
KOB KOHCTUTYIMOHAaAM3Ma B AaHHOM oOmjecTtBe. Hawm
Ka’keTCsI O4eBUAHBIM, UYTO Haanure KOHCTUTyIIMU He oIpe-
AEASIeT YPOBEHDb U CYTh KOHCTUTYIIMOHAAM3Ma B O0IIecTBe.
Heawb3a He coraacutbca ¢ I1.A. bapeHOONMMOM, KOrpa OH
MTOAUEPKUBAET, YTO "MPUUYMHHASA CBSI3b U B3aMMO3aBUCHU-
MOCTb ME>XAY OCYIIE€CTBA€HHLIMM ¥ KHM>KHBIMHU yTOIIHYeC-
KUMHW UAESIMU STBASIETCS OAHUM M3 Ba’KHEUIIINX BOIIPOCOB B
IIOHUMAaHUN yTONM3Ma KakK Ba’KHEWIIIero ABVMYKEHUS KOHC-
TUTYIJUOHHON W OOIIeCTBEHHO-IIOAUTUYECKON MBICAUM B Te-
YyeHUe MOCAEAHUX TPeX TBICSTUYEeAeTHH 273,

OpHAKO "KOHCTUTYIHOHAAHM3M" - 3TO He YTOIIUYECKOe
BOCIIpUSITHE HAeN 0 HEOOXOANMMOCTH KOHCTUTYIIMOHHOM
PEryASINA 00IeCTBEHHBIX OTHOIEeHu. "KoHCcTUTYyI[MOHA-
AU3M" MPEACTABASIETCS KaK CHCTEMHOE M OCMBICAEHHOE
HaAUYHUe KOHCTUTYIUOHHBIX I[EHHOCTEW B pPeaAbHOH 00-
IIeCTBEHHON >KN3HU, Ha 4YeM Oa3upyeTcs BCs MpaBoBas
cucremMa. HopMaTuBHBIE XapaKTEPUCTUKU AQHHOTO ITPUH-

272 Crusen Xoamc. Romermrymun n roncrurymponammsm //CpaBHurenbaoe
koucruryiuontnoe obospenne. 2012, N3(88). - C. 59.

273 Bapentoiim I1.A. 3000 srer gorTpunsl pasnenenus siacreii. Gy Cprorepa. —
M., 2003. - C. 75.
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[IUIa NPEAlOAATal0OT HaAMYne HEeOOXOAWMBIX U AOCTaTO4-
HBIX ITPABOBBLIX TapaHTHUM AAS OCO3HAHHOM peaAn3almnu
mpaB U CBOOOA BO BCEM cUCTeMe IIpaBa M OOIeCTBEHHBIX
OTHOIIIeHWU. B IpaBOBOM rocypapcTBe AtoOasgs HOpMa IIpa-
Ba AOAJKHA IPOSBASITECS KaK OAEMEHT KOHCTUTYIIMOHHO
B3aMMOCOTAACOBAHHOMW CHUCTEMBI ITPAaBOBOTO M HPABCTBEH-
HOTO ITOBEAEHHUST YeAOBEeKa U TOCyAapPCTBa.

[Tpu aTOM MBI COrAaCHBI ¢ MHeHHeM npodeccopa H.C.
Boupapst o ToM, 9TO "...TOCIIOACTBYIOIIE B OOIIECTBEHHOM
CO3HAHUU OLEHKU KOHCTUTYLMH, YPOBEHb KOHCTUTYIIMOH-
HOM KYABTYPHI B OOIIleCTBE M FOCYAAPCTBE, ACMCTBEHHOCTh
“AeY KOHCTUTYLMOHAAU3MAa OIPEAEASIOTCS B CBOEM OCHO-
Be He caMuM II0 cebe (DAaKTOM HAAMYUSI UAW OTCYTCTBUS B
rOCyAapCTBE IOPUANYECKON KOHCTUTYLWM (OCHOBHOTO 3a-
KOHA) M Aa’Ke He ee "BO3pAacTOM' - eCTh 3HAUUTEABHO 0O-
Aee Ba)KHBIE, TAYOMHHLIE - COIIMOKYALTYPHEIE - HCTOKH
KOHCTUTYILIMOHaAu3Ma 274, "OAHOBpPEMEHHO KOHCmMUmMyyuo-
HAAU3M - €CAU OH peaAeH, a He (PUKTHBHO-A€KAAPATUBEH -
IIPEACTaBAsIET COOOM noHamue He MOALKO NYOAUYHO-NPABO-
BOe, HO U HpABCMBEHHO-3muueckoe’?’,

ITousiTne "KOHCTUTYIHUOHAAM3M" B HACTOSIIEe BpeMs
YBSI3BIBAETCS C PSIAOM IIPABOBBIX SIBAGHHUU, TAKUX KaK:

- OOWIIHOCTH NPHUHIIMIIOB, MOPSAKA AEITEALHOCTU U
CTPYKTYPHBIX MEXaHW3MOB, KOTOPhIE TPAAUIIMOHHO
HUCIIOAB3YIOTCS C IIEABIO OTPaHUYEHMs TOCYAaPCTBEH-
HOM BAACTHZ;

- KOHCTUTYLMOHHBIE CPEACTBA AASL YCTAHOBAEHUS OT-
paHU4YEeHUU TOCYAQPCTBEHHOM BAACTU?,

274 Bonpaps H.C. CyneGupiii  womcrurynmonaimsm B Poccnn B cBere
roucruryronsoro npasocymnsa. — M.: Hopma; UH®PA, 2011. - C. 24.

275 Boungaps H.C. CyneGuplii KOHCTHTYIMOHAIM3M: JOKTPUHA U npakTura. —M.:
Hopma; UH®PA-M, 2015. — C 19.

276 [1laiio A. Camoorpanmdenne BracTi (KpaTKHil Kype KOHCTHTYIHMOHAIN3MA ).
- M., 1999.

277 Barendt E. IntroductiontoConstitutionalLaw.- OxfordUniv. Press, 1998. -
P. 14.
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- OOIIerocypapCTBEHHAS, HAAIAPTUMHAA OO BEAUHIIO-
m1asi UACOAOTHSIZ?S;

- TOAMTHUKO-IIPABOBOU PEKUM, OAHUM U3 IIPOSIBACHUU
KOTOPOTO SIBASETCS BHECEHHe B OOIIeCTBO Hadah
TapMOHMU U CIIPAaBEAAUBOCTH?;

- HaAWYMWe KOHCTUTYIIMOHHOMN (DOPMBI IPaBAEHUS, TO-
CYAAPCTBEHHOE YIIPaBA€HME, orpaHndeHHOe KoHC-
TUTynuen?%;

- caMoOOTpaHWYeHHe rocypapcrsa?l;

- TOCIIOACTBO IIpaBa BO Bcex c(epax oOlIeCTBEHHO-
IIOAUTHUYECKOM JKU3HU, KOTOPOE IIPEATIOAATAET IIPU-
OPHUTET IIPaB YEeAOBeKa M TapaHTHUPyeT B3aUMHYIO
OTBETCTBEHHOCTh NHAWBUAA U F'OCyAQPCTBa??;

- TeopHus U NPAKTHUKA OPTaHU3AIUN rOCYAAPCTBEHHOU
1 OOIIeCTBEHHOM KU3HU B COOTBeTCTBUU ¢ KoHcTH-
TyIIMeN UAU ONIUpPAoadacsad Ha KOHCTUTYIINIO TOAU-
TUYeCKasg cucremMazs,

- NPUHINI TOCIIOACTBA IIPaBa, KOTOPHIM IIPEANOAara-
€T OrpaHWYeHMNEe BAACTHBIX ITOAHOMOYHUMN PYKOBOAM-
TeAel TOCYAAPCTBA M IOCYAQPCTBEHHBIX OPraHOB?;

- Haamune KOHCTHUTyIMH (IMCAHOW WAM HENHMCAHON),
ee aKTHBHOE BAMGHUE HA IIOAUTHUYECKYIO JKU3Hb

278 Hepeecesinn, B. C. KonerurypoHaamsm Kak o0IIerocy1apeTBeHHAs HeOTOTHsT
// Roucrurynnonno-npasosasi pepopma B Poceniickoii Depepanuu. C6. cr.
/ Ots. pen. 10. C. Iluosapos. - M., 2000. - C. 6-8.

27 Conmna /1. B. Ronerurynmonammsm B Poccniickoit Desieparim Kak mormTuKo-
npaBoBoii peskum: aproped. Juce. ... Kawi. opul. Hayk. - ExarepunOypr,
2001. - C. 7-8.

280 [Tysppau 10. B. Ucropns poceniickoro koncrurynponamsma [X-XX Beros.
- CIT6., 2004. - C. 7.

281 [11aiio A. TpanchaiponanbHbie ceTn U KoHCTUTYIHOHANN3M // CpaBHHTEIbHOE
RoHCTUTYIIOHHOE 00o3peHne. 2008,N 5 (66). - C. 123.

282 Pomamos P.A. CoBpeMeHHbIl KOHCTUTYIHOHAIN3M: TEOPETHRO-IIPABOBOI
anamms. http://www.lawlibrary.ru/disser2000401.html (09.03.2009).
http://dic.academic.ru/dic.nsf/enc-law /1027 /.

283 Paccen I'. Koucrurymmonammsm: ompIT AMEpPHRN W JIPYrUX CTpaH —
http://www.infousa.ru/government/dmpaper2.htm (09.03.2009).

24 Cm. Ryrapun  O.E. Poccmiickuii koncruryrponamsm. - M., 2008. - C. 47.
Ham npejcrasisercs taxske, 94T0o B 1aHHOIl (POPMYINPOBKE BMECTO TEPMIHA
"smarocTn” 6bUI0 ObI yMECTHBIM yroTpedieHue TepMuia "denopera”.
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CTPaHHI, ... KOHCTUTYIIUOHHAS PEerrnaMeHTalls rocy-
AAPCTBEHHOM CHCTEMBI, MOAMTHYECKOTO PEeXXMMa,
KOHCTUTYIIMOHHOE INPHU3HaAHME IpaB U CBOOOA AWU-
HOCTH, TPABOBOr0 XapaKTepa B3aUMOOTHOIIEHUH
rpa’kp@HMHA U FOCyAapCTBa?®.

MHorre aBTOpPBI @KIIEHT AEAAIOT TakyKe Ha HAATOCyAQp-
CTBEHHBIE CAaraeMble KOHCTUTYIIMOHaAN3Ma?®. OOpataeT-
Ccsl BHUMaHWE HA XapakKTep IPOSBACHUS JYK30TE€HHBIX U
SHAOTEHHBIX (DAKTOPOB IIPU TPUHSATUU TTOAUTUUYECKUX pe-
ureHuii. B cBoio ouepeab npodeccop CTuBeH XOAMC IIOA-
YepKUBaeT, YTO "...KOHCTUTYIIMOHAAV3M BO3HUK TOABKO B
9MOXYy AEMOKPATUUECKUX PEBOAIOIIUM Ha IPOTSKEHUH IIOC-
repHux Tpex pecaruretuii XVII Beka. [lpuHIun KOHCTH-
TYIIUOHAAW3Ma IIPEeAloAaTaA He IIPOCTO BO3MOJKHOCTH
OpraHu3aIuy IOAUTHYECKOU JKU3HHM, HO U HEKYIO MAEaAb-
HYIO (DOPMY ee OpraHu3aluy, IOAUMHSIBITYIO 3aHMMAaBIINX
BBLICOKME IIOCTHI IIOAMTUKOB OOAee BHEICOKOMY 3aKOHY, KO-
TOPBIM UM KaTeropu4eCcKM He OBIAO ITO3BOAEHO OAHOCTO-
POHHe M3MeHAThH 2%7. Pa3BUBast 3Ty MBICAB, aBTOP BLIABUTAET
THIIOTEe3Y, COTAACHO KOTOPOH "...KOHCTUTYIIMOHHBIE OTpPa-
HUYEHWS BO3HUKAIOT U COXPAHSIOTCS B CAydYae, KOTAQ OHU
OOCAY>KMBAIOT MHTEPECHl He BCeX I'PakpAaH, a UMEHHO TeX
YAEHOB OOIIIeCTBa, KOTOPHIE BXOAAT B COCTaB AOMHUHUPYIO-
IUX OOIIEeCTBEHHBIX CTPYKTYP' 288,

MO>KHO TPUBECTU U APYTHE TPAKTOBKM ITOHSATUS "KOHC-
TUTYIIMOHaAM3M''. Ho raaBHOE BO BCeX 3THX MOAXOAAX 3aK-
AIOYaeTCcsi MMEeHHO B TOM, YTO OHU IPUBOAATCS Ha
TIAOCKOCTSIX TEOPUU M IPAKTUKY MMEHHO KOHCTUTYLIOH-

285 Cm. Neil Walker /University of Edinburgh/- Taking Constitutionalism Be-
yond the State. POLITICAL STUDIES: 2008 VOL 56, 519—543; EU-
ROPAN COMMISSION FOR DEMOKRACY THROUGH LAW (VENICE
COMMISSION) CDL-STD (2003)037, Europan and U.S. Constitutional-
ism, UniDem Seminar organised in Gottinghen on 23-24 May 2003.

286 Crusen Xoamc. Romcrurymunm n romcrurymponammsm //CpaBHurenbnoe
roucruryuuontoe odospenue. 2012, N3(88). - C.59.

7 Tam ske. - C. 61.

288 Terems I'. dunocodus npasa: llep. ¢ wem. - M., 1990. - C. 59.
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HOTO TpaBa. HaMm mpeacTaBAsSeTcs, YTO "KOHCTUTYIHOHA-
AH3M" - 3TO MPOSIBA€HHUE ONMPEAEAEHHON KOHCTUTYIMOH-
HOI KYABTYPBI, aA€KBaTHON OCMBICA€HHOMY OBITHIO AaH-
HOT0 coluyMa, 3TO CHUCTeMHOe M OCO3HaHHOe HaAuune
KOHCTUTYIIMOHHBIX IIEeHHOCTE! B PeaAbHOI 001IeCTBEeHHON
JKM3HH, Ha yeM 0Oa3upyeTrcs BCsl MpaBoBasl CUCTeMa, 3TO
¢yHAAMEHTAABHBIN IIPUHIUAII COBPEMEHHOr0 IIpaBa.

YMecTHO BCIIOMHUTE paccykaeHus ['ereast o copepka-
HUU 1IPaBa, B KOTOPBIX OTMEYAAOCh, YTO IIOHSATHE U €ro Cy-
II[eCTBOBAHNE - ABE€ CTOPOHBI, Pa3AWMYHBIE U €AWHBIE, KakK
AyIlla M TeAO, KOTOpPBIe He MOTYT CYIIeCTBOBATH Pa3AeAb-
HO2®, boaee TOro, MeXKAy KOHCTUTYIJUOHHBIMHA BOCIIPUSTH-
dMHU M OOIIEeCTBEHHBIMM pPeaAusdIMM AOAKHA OBITh
OoIpeAeAeHHasT TapMOHUS. [apMOHUS MEKAY JKeAaeMbIM U
PEaABHBIM, MEXXKAY ITOAYUMBIIIEN OOIIeCTBEHHOE TPU3HAHUE
U cTaBlIled (pyHAAMEHTAABHBEIM IIPaBUAOM IIOBEAEHUS IIeH-
HOCTBIO M PEaAbHBIM ITOBEAECHUEM.

CamMa cuctema 0a30BBEIX KaTeTOPUU IIPaBa, MapasreAb-
HO C COLMOKYABTYPHOU 3BOAIONUEN, MpUoOpeTaeT HOBBIU
OOAUK U XapakTep. B pAaHHOU cucTeMe HpPUHIUNHAABHOE
3HaYeHUe MpHoOpeTaeT MOHSITHE "KOHCTUTYIMOHAAU3M"
KaK 0o0IIernpaBoBO IMPUHIUI COIMaAbHOTO MOBEAEHHUs 00-
1ecTBa. JTO IIOHATHE HEePa3phIBHO CBSI3aHO C KOHCTUTYIIN-
OHAaAM3alFeN OOIeCTBEHHBIX OTHOIIEHUN Y KaYeCTBEHHO
HOBBIMU NMPOSIBA€HUSIMU KOHCTUTYIMOHHON KYAbTYPBI.

C y4eToM BBIIIECKA3aHHOI'O, HaM IIPEACTABASIETCS, UTO
MOHSATHE KOHCTUTYIMIOHaAM3Ma He0OXO0AUMO BOCHPUHU-
MaTh He KaK OAMH M3 OCHOBHBIX MPUHIIUNOB KOHCTUTY-
IMOHHOI0 IpaBa, a KakK (PyHAAMEHTAABHBIM IIPUHIUAI
npasa B 1eAoM. MoO>KHO nepedpa3upoBaTh OOIIEeU3BECT-
HYIO pUMCKYI0 opMyAy "'Ae 00111ecTBO, TaM 1 TPaBo’" CAe-
AyromuM obpasom: "TAe KOHCTHTYIMOHAAU3M, TaM H
MPaBOBOE ToCcyAapcTBO”. KOHCTUTYIMOHAAM3M OMpEAEAs-

289 Cm. KelsenH. ReineRechtslehre. 2. Aufl.Wien, 1960.S.219 (pycckoe usna-
Hue: Yucroe yuenne o npase 'anca Kenbsena / COopHurk nepesoos. Baii.
2. M., 1988. - C. 91).
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€T CyTh B3aUMOCOTAACOBAHHOIO IIOBEAeHHUs CoLluyMa, Xa-
paKTep ero OCMBICA€HHOIro CylleCTBOBaHUS BO BpeMeHH,
YPOBEHb 3PEAOCTU OOUIeCTBEHHBIX OTHOUIEHUN U UX Ipa-
BOBOTO peryAupoBaHus. JTO, B IIEPBYI0 Oo4YepeAb, HAean
IUBUAN30BAHHON CaMOPEryAsSuy, K 4eMy AOAKHO CTpe-
MUTBCSI OOIIECTBO.

B pamMkax nmpuBepeHHOUW HaMM (DOPMYAUPOBKH COBpe-
MEHHBIN KOHCTUTYIIUOHAAN3M SABASECTCSA HAANYUEM YCTaA-
HOBAEHHBIX OONIIEeCTBEHHBIM coraacueMm (¢yHAaMeHTaAb-
HBIX IIPAaBUA A€MOKPaTHUYE€CKOTr0 U MPaBOBOro IoBeAeHus,
UX CyHleCTBOBaHUS KaK OO0 b€KTUBHOM U JKUBYIEHN peanb-
HOCTH B OOLIECTBEHHOM >KH3HHU, B rPa’kAaHCKOM IIOBeAe-
HUM Ka>KAOro MHAUBHAYYMaA, B IIpolecce OCyleCTBACHUS
roCcyAapCTBeHHO-BAACTHBIX IIOAHOMOYMHH.

[Tpobaema CBOAUTCSI He IIPOCTO K npuMeHeHUio KoHc-
TUTYIIUH, @ K POPMUPOBAHUIO TOW COIIUAABHOM CUCTEMBI,
B KOTOPOW KOHCTHUTYIIMOHHAs aKCHOAOTHS PEaAUu3yeTCs
Ka>XAOU KAETKOM 3TOM CUCTEMBI KaK YCAOBHE ee CYyIecT-
BOBaHUS. JTO €ANHCTBEHHAS U IIPOLIEAIIIdsA UCIIBITAHUE
BeKaMU rapaHTusi peaAu3alyd KOHCTUTYIIMOHHBIX yCTa-
HOBOK ¥ CTaOMABHOTO Pa3BUTHS Ha OCHOBE OOIIECTBEHHO-
ro Coraacus.

HNcTuHHBIN KOHCTUTYIMOHAAN3M, KaK 00pa3 NpaBoOBOHI
MaTepuu, NNpucyu] TaKkuM COIHUAABHBIM CHCT€MaM, KOTO-
pble AOCTHUTAH ONPEAEAE€HHOM YBOAIOINY NPU3HaHMU U ra-
PaHTUPOBAHUSI COLMAABHBIX CBOOOA U OOIIECTBEHHOTO
coraacusi Ha OCHOBe COOTBETCTBYIOIIEH CHCTeMBI COIHO-
KYABTYPHBIX IJEHHOCTEH. YCAOBUE ITIPABOBOU AEHCTBUTEAD-
HOCTU CUCTEMBI HODM 3aKAIOYAETCSI B TOM, YTO HOPMHEI,
KOTOpbIE K HEeW OTHOCSTCSI, B OOIIIEM U B II€AOM SBASIOTCS
COIIMAABHO AEWCTBEHHLIMHM, TO €eCTh OHHU COIHMAABHO
AeVCTBUTEABHBI?Y, 11 KaK CIIpaBeAAMBO OTMeuaeT Ipodec-
COp, AOKTOp NYOAMYHOrO IpaBa U (purocodum npasa Po-
OepT AAeKCH, TPaBOBad ACUCTBUTEABHOCTE HOPM Pa3BUTOU

29 Pogepr Anekcn. [Tonsrue u ieiicTBUTENHHOCTh HpaBa (OTBET IOPHINIECKOMY
nosutnBu3My ). llepeBox ¢ memenkoro. - M., 2011. - C. 109-110.
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CHCTEeMBI OCHOBBIBAETCS Ha TTMCAHOM UAM HEMMMCAHOU KOHC-
TUTYIIUY, KOTOPAsi OIIPpEACAdeT, IIPU HAAMYUU KAaKUX IIPEA-
TTOCBIAOK OTIpeAeAeHHass HOpMa COCTaBASIET YaCTh ITPAaBOBOU
CHUCTEMBI XU IIOTOMY CUHUTAETCA IOPUANYECKU Aef/’ICTBI/ITeAB-
HOM?!,

Aro0aga Aedopmalnysi KOHCTUTYIIMOHAAU3Ma - 3TO HC-
Ka’KeHHe OCHOBOIOAAramuxX KOHCTUTYIMOHHBIX I[€eHHOC-
Tell B 00IleCTBE, OTXOA OT BCEOOIEro Coraacusi B OTHO-
IIEeHUN CHCTEMBI COLUOKYABTYPHBIX II€HHOCTEN OO0IIe’Ku-
T, OT "BhICIIIEro IPOBUACHHUS ", YTO, HAOMpas OIpPeAeAeH-
HYI0 "KPUTHYECKYI0 Maccy', HeHn30eKHO IPUBEAET K
COIMAaABHBIM KaTaKAM3MaM.

Anib npru3BaHue KOHCTUTYIIUU K KU3HH, YTBEPKAE-
HUE HeHHOCTefI KOHCTUTYIITMOHHO-HOPMATUBHOTO XapPAKTe-
pa B KauecCcTBe MPaBUA PEAABHOM JKU3HU MO3BOAUT TapaH-
TUPOBATH BEPXOBEHCTBO IIpaBa M CUCTEMHYIO CTaOMABLHOCTD.
Cepx3apauei OblAa M OCTAETCSI TapMOHM3allus peaAnii 00-
meCTBeHHOfI KU3HM KOHCTUTYIIMOHHBIM peEIllIeHUusIM, OCHO-
BaHHBIM Ha o0ecIieyeH!N BePXOBEHCTBA IIpaBa.

B mpaBOBOM rocyaapcTBe CyIleCTBOBaHUE IIpaBa Kak
HeoOX0AUMOMN (POPMBI CBOOOABI, PABEHCTBA U CIIPABEAAU-
BOCTU B OOIIECTBEHHOM >KU3HU AIOAEH, KaK OCHOBBEI UX CO-
CYILIeCTBOBAHUA B AWHAMHUYHON COIIMAABHOM CpeAe
npuoOpeTaeT HOBYIO POAb B KM3HHM YeAOBeKa. AKAAEMUK
B.C. HepcecgH1l onpepeAsieT CYIIHOCTL IIpaBa Kak op-
MaAbHOE PaBeHCTBO, KOTOPOE TPAKTYeTCS W PACKPBIBAETCS
Kak BCeoOIllas U paBHas Mepa CBOOOABI U CIIPAaBEAAUBOCTU
B COIIMAABHOM >KM3HU AIOAEN???, VIcTopuuecKas 3BOAIOIUS
IpuBeAd K POPMUPOBAHUIO AMOEPAABHO-IOPUANYECKON Te-
OpUM IIPABONOHMUMAaHM4, IIPU KOTOPOM IPAaBO - 3TO BCEOO-
mas 1 HeobxoauMas popMa CBOOOABI AIOA€M, a cBOOOAA B
COHH&ABHOﬁ JKM3HU BO3MOJXHA U AeﬁCTBHTeABHa AUINH KaK
IIPaBO, TOABKO B (popMe mpaBa?®. A akapemuk C.C. Anek-

21 Hepceeann, B.C. @unocodusa npasa. -M.: HOPMA, 2008. - C. 3.
22 Tam e
23 Tam ske. - C. 30.
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ceeB B CBOIO OUepeAb KOHCTATUPYET, YTO "y 4YeAoBedyecTBa
HeT MHOT0 NMYTU U MHOTO CIocod0a peuieHusi TA00aAbHBIX
NMpoOAEM U TPYAHOCTEMH, rpPo3snuX TSH>KKUMHU MOCAEACTBU-
SIMH AASI YEAOBEUYECKOT0 POAQ, KaK IMOCTAaBUTh B CaMbIi
HEeHTP XU3HU AIOAEH COBPpeMEHHoe IIPaBo 2%,
EcTecTBeHHO, CYTh IPABOBOTO TOCYAAPCTBA 3aKAIOYAET-
Cd MMEHHO B IIPDM3HAHWHK BEPXOBEHCTBA IIPpAaBd W I'apPdHTHU-
POBaHUU CBO6OABI IIOCPEACTBOM OTIpaHUYEHUA BAACTHU
nmpaBoM. AaHHasa TeopeTrudecKas IIOCTaHOBKAa IpuobpeTaeT
peanbHOe copeprKaHme, KOTAa COITMarbHOe OBIIEeCTBO 0CO3-
HAaHHO M C OOIEeCTBEHHOI'O COTAACHUS HaMepeBaeTCs JKUTh
Y TBOPUTH HA OCHOBE 3TOTO IIPUHIINUIIA U UCXOAAIITNX U3 HEe-
ro MeHHOCTHO-CUCTEMHBIX KPUTEPUEB. Nx COBOKYIITHOCTbBH
SIBASIETCSI OCHOBOM KOHCTUTYLIHMOHHOTO CTPOSI Ka>KAOTO
KOHKpPEeTHOro 00IlecTBa. B mpaBOBOM rocyjpapcrse IposB-
A€HHUS MpaBa KaK CYIIHOCTH U KaK SIBA€HHSI XapaKTepu-
3yIOTCSI UMEHHO COOTBETCTBYIOIMM YPOBHEM KOHCTHUTY-
HUOHAAM3Ma. OTUM OOYCAOBAEHA TAaKKe AMAAEKTHKA 3aKO-
Ha U IIpaBa, cooTHolleHNWe KoHcTuTynuu kKak OCHOBHOTO
3aKoHa AQHHOTO O0IIecTBa W KOHCTUTYIIMOHaAn3Ma. KoHc-
TUTYIMOHAAU3M, KaK U IPaBo, - 00beKTHBHAsI COIMAAb-
Hasl PeaAbHOCTh, MPOSIBA€HUE CYIIHOCTH IIMBUAU30BaH-
HOro OOMIeKHUTHUSI, UMeIoliass He0OOXOAMMBIN BHYTPEHHUN
MOTEHI[MaA AUHAMHYHOTO U CTaOMABHOrO pa3Butus. Kowc-
TUTYLIMOHAAM3M KaK (DYHAAMEHTAABHBIN IPUHITUIL IIPaBa Ha
OIIPEAEAEHHOM YPOBHE Pa3BUTHA OOIecTBa IMpuoOpeTaer
CUCTEMO00pa3yoINil 1 YHUBEPCAABHBIA XapaKTep mpa-
BOBOW peryAsIiuyY, BEIpa’kaeT ¥ KOHKPETU3UPyeT IIPaBOBOE
copepsKaHUWe TapaHTHUPOBAHUS U OOeCIieueHUsI BEPXOBEH-
CTBa IpaBa U HEMMOCPEACTBEHHOTO AEMCTBUS IIPaB YeAOBe-
Ka, BLBICTyIIae€T KpUTepueM IIPABOMEPHOCTH IIOBeACHUAd
IPaBOCYOBHEKTOB, SIBASIETCSI MCXOAHBIM HAaYaAOM IIPaBOTBOP-
YeCKOM U MPAaBONPUMEHUTEABHOM AEATEABHOCTH, SBASETCS
Pe3yABTaTOM MCTOPUYECKOI'O Pa3BUTHS AQHHOTO OOIIeCTBa.

24 Anexcees C.C. Bocxomxnenne k npasy. [lonckn n pemenia. — M.: HOPMA,
2001. — C. 710.
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KoHCTHTYIIMOHAAU3M SIBASIETCSI IPOSIBAGHUEM B3aUMO-
COTAACOBAHHOTO M IWBUABHOTO OOIMEKUTHS COIIMyMa Ha
OCHOBe (PYHAAMEHTAABHBIX KOHCTUTYIIUOHHBIX IEeHHOCTEHU
Y IIPUHIINIIOB. YPOBEHb M XapaKTep PearbHOTO KOHCTUTY-
IIMOHAAW3Ma 3aBUCHUT OT CTEIleHW COXPAaHEeHWs KOHCTUTY-
IIMOHHO YCTaHOBAEHHOTO (PYHKIIMOHAABHOTO PAaBHOBECHS B
ob1tectBe. OOITeCTBEHHBIN OPraHnu3M He MOYKEeT AMHaMU4-
HO Pa3BUBATHCS, ECAU HE UMeeT HEOOXOAUMBbIE MEXaHU3MbI
BBIIBACHUSI, OLEHKM ¥ BOCCTAHOBAEHUS HApPYUIEHHOTO
KOHCTUTYIIMOHHOTO paBHOBecud. VIMeHHO 3Ty (pyHKIIHIO,
(PYHKITUIO OOIIEeCTBEHHON MMMYHHOMN CUCTEMBI AOAKEH BHI-
MIOAHUTH CUCTEMHBIM KOHCTUTYIIMOHHBIM MOHUTOPUHT. Ha-
AWYMEe TAaKOU CHCTEMBI SIBASETCS ITPOSBAEHWEM BBICIITEN
KOHCTUTYIIMOHHON KYABTYPBHI M TapaHTOM oOOecledYeHUus
MMOAAMHHOTO KOHCTUTYIIMOHAaAM3MaA B oOecTtBe. C yueToM
5TOTO MOKHO KOHCTAaTUPOBATH, YTO MOHITHE "KOHCTUTYIH-
OHHBINl MOHUTOPHUHT" BOIAOIIAET B cebe (PYHKIMOHAABHbBIE
U MHCTUTYIIMOHAAbHBIE OCHOBHI IPABOBOM PETyASIIIUU Me-
XaHU3MOB HEIPEPHIBHOTO, CHCTEMHOTO BBISIBAEHHS, OI[€H-
KA U BOCCTAHOBAEHHUSI BCE€BO3MOJKHOTO HapyHIEHHOTO
KOHCTUTYIIMOHHOTO PaBHOBECHSI A O0eclieueHUsI yCTOU-
YUBOTO IIPOSIBAEHUS KOHCTUTYIIMOHAAN3Ma B 001eCcTBe.

OcHOBHBIMU 0OO00IIEHUSIMN U KOHIIEIITYaABHBIMU II0C-
TyAQTaMU, BLITEKAIOIUMU U3 IPUBEAEHHEIX BEHIIIEe COO0pa-
JKEHUH, SIBASTIOTCS:

1. KyabTypa Ka>KAOTO HapoAa - 3TO €ro 0CO3HaHHOE ObI-
THE, OCMBICA€HHOE TPUCYTCTBUE BO BpeMeHU. A KOHCTUTY-
IUOHHASA KYABTYPa IPEACTAaBASETCS KaK HCTOPHUYECKU
CAOXKHBIIASICS, CTaOMAbHAas, oOoraljeHHasl OIbITOM IIOKO-
A€HHMI M BCEro 4eAo0BeYeCTBa ONpeAereHHas IIEHHOCTHas
CHCTeMa, AeKalllasi B OCHOBE OOIIEeCTBEHHOr0 OBITHS, CIO-
COOCTBYIOIIIAsl YCTAHOBAEHUIO M PeaAn3aluu OCHOBOIIOAA-
raioiux IpaBHA MOBEAECHHS Ha OCHOBE HX HHTEAAEK-
TyaAbHOTO, HPDA@BCTBEHHOTO M AYXOBHOTO OCMBICAEHMSI.

KoHcTuTynmoHHast KyAbTypa CUCTEMHO IIPOSIBASIETCS Ha
ONpeAeAeHHOM JTalle ITMBUAM3AIWU, KOTAQ BO3HHKAET
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OCO3HaHHAs MOTPEOHOCTh B YCTAHOBAEHUM OOIIECTBEHHBIM
COTAACHEeM OCHOBHBIX ITPUHITUATIOB U TTPABUA ITOBEAEHUS KaK
00111e00493aTEeABHBIX TPABOBEIX HOPM. B IIpaBOBOM acHekTe
3Ta TOTPeOHOCTH TPUBEAd K BOZHMKHOBEHUIO KOHCTUTYIIUH
¥ KOHCTUTYIIMOHHOMY PErAaMeHTHPOBAHUIO OOIIeCTBEHHOMN
JKU3HU.

KoHCTUTYIIMOHHAS KyABTYypa TPpHOOpeTaeT HOBOE Kave-
CTBO B TeX OOIIECTBEHHO-TOCYAAPCTBEHHBIX CUCTEMaxX, IAe
HapsAy ¢ KoHcTuTynuei cymecTByeT KOHCTUTYIHOHA-
AN3M, TAe KOHCTUTYIIUS SIBASIETCS HE OPYAMEM B PYKax ro-
CYAQPCTBEHHOU BAACTH, @ OCHOBHBIM 3aKOHOM rpa’KAaHC-
KOro o0IIecTBa, CPeACTBOM rapaHTUPOBAHUS FapMOHUYHO-
TO M CTaOMABHOTO Pa3BUTUS ITOTO OOIIECTBa, HE TOABKO yC-
TaHaBAMBasi OCHOBHLIE IIPaBUAA IOBEAEHUS, HO U CTaBS
IIPEAEABl BAACTH, OTPAaHWYNBAd ee IIPaBOM. B mopoOHOM
CAydYae peub MAET O MOHATHUU A€MOKpaThdecKasi KOHCTHU-
TYIJMOHHAs1 KYAbTypa", XapaKTepHOM AAST AEMOKpATHYec-
KUX OOIIECTBEHHBIX CUCTEM, B KOTOPBIX COUETAIOTCS TaKKe
Ka4yeCcTBa HAIIMOHAABHOM U OOIIeYeAOBeYeCKON KYABTYP.

B mpaBOBOM rocyaapCTBe HMOHSTHE "KOHCTUTYIIMOHHAS
KyABTypa" IIPEACTaBASIETCSI KaK COCTaBASIONlasi CTep>KeHb
00IECTBEHHOTO II0O3HAHUS OIpeAeAeHHas LEeHHOCTHasl
cuCTeMa MCTOPUYECKU CAOKHMBIIUXCS, CTAOUABHBIX, 000-
rameHHBIX OIIBITOM IOKOAEHUIN U BCEro 4YeAaoBedyecTBa
yOesKAeHHni, MpeACTaBA€HUH, IPaBOBOCIPUSITHUS, IIPaBO-
CO3HaHMs, KOTopasi SIBASIeTCS OCHOBAHHEM AASl YCTaHOB-
A€HHS U TapaHTHUPOBAHMS OOIIECTBEHHBIM COTAaCHeM AAS
COIMaAbHOIr0 O0IIeCTBa OCHOBHBIX IPaBUA €ro AeMOKpa-
THYECKOT0 U IIPAaBOBOT0 IOBEAEHUSI.

2. B nmpuBepeHHOM KOHTEKCTE COBPEMEHHBIN KOHCTHU-
TYIIHOHAAU3M SIBASI€TCSI HAANYHEeM YCTaHOBAEHHBIX 001Iie-
CTBEHHBIM coraacueM (yHAaMeHTaAbHBIX MpaBUA
AEMOKpPaTHUYeCKOT0 U MPaBOBOro IOBEAEHMs, UX CyllecT-
BOBaHHUS KaK 00 BEKTUBHON M JKUBYIIIEll peaAbHOCTH B 00-
HIECTBEHHOII )KI3HY, B TPa’KAQHCKOM MOBEAEHHHU Ka’>KAOTo
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MHAMBHAYYMQ, B IpoILecce OCYIeCTBACHNS TOCyAapCTBEH-
HO-BAQCTHBIX ITIOAHOMOYUIA.

"KOHCTUTYIIHOHAAU3M" - 3TO MPOSIBAEHUE OTMPEAEAEH-
HOM KOHCTUTYIIMOHHOM KYABTYPBI, aA€KBATHOM OCMBICAEH-
HOMY OBITHI0O AAQHHOTO COHWYMAa, 3TO CUCTEMHOe U
0CO3HaHHOE HaAnYWe KOHCTUTYIUOHHBIX I[eHHOCTEH B pe-
aAbHOU OOIECTBEHHOU JKH3HM, Ha 4eM Oa3upyeTrcs: BCS
npaBoBasl cucreMa.

3. HopMmaTuBHBIE XapaKTEepUCTHKU KOHCTUTYIUMOHA-
AM3Ma IIPEAIIONATAIOT HaAWUYME HEOOXOAMMBIX M AOCTAaTOY-
HBIX IIPABOBBLIX TapaHTHUM AAS OCO3HAHHOM peaAu3almnu
mpaB U CBOOOA BO BCEM CUCTeMe IIpaBa M OOIeCTBEHHBIX
OTHOLIEeHUU. B IpaBOBOM rocypapcTBe AtoOasgs HOpMa IIpa-
Ba AOAKHA MPOSBASAITECSA KAK DSAEMEHT KOHCTUTYIIMOHHO
B3aMMOCOTAACOBAHHOM CHCTEMBI IIPABOBOTO IIOBEAEHUS de-
AOBEKA U TOCyAApPCTBA.

4, TloHsaTHe KOHCTUTYIMOHaAW3Ma HEOOXOAUMO BOCII-
PUHUMATh He KaK OAVH U3 OCHOBHBIX IIPUHIIAIIOB KOHC-
TUTYLMOHHOIO IIPaBa, a Kak ()yHAaMeHTaAbHbIN IPUHIUI
COBpPEMEeHHOro Ipasa B 1ieAoM. Mo>XHO ntepedpa3npoBaTh
OOIIen3BEeCTHYIO PUMCKYI0 (popmyAay "T'ae obmiecTtBo, Tam
¥ IpaBo" cAepyrommM oOpas3oM: "TAe KOHCTUTYIIOHAAN3M,
TaM M IpaBoBOe rocypapcrBo”. KOHCTUTYIIMOHAAM3M OII-
peAeAseT CyTh B3aMMOCOTAACOBAHHOTO IIOBEAEHUS COINY-
Ma, XapakKTep €ero OCMBICA€HHOI'O CYIIeCTBOBaHUS BO
BpPEMEHHU, YPOBEHb 3PEAOCTH OOIeCTBEHHBIX OTHOLIEHUN U
WX IIPAaBOBOTO PEryAMPOBAHUSA. JDTO, B IEPBYIO OUEPEAD,
UAeaA TVBUAM3OBAHHOM CaMOPETYASIIIUN, K 4eMy AOAKHO
CTPEMUTBLCS OOIIECTBO.

5. B mpaBoBOM rocypapcTBe CyIIIeCTBOBaHME IIpaBa Kak
HeoOXOAMMOU (POPMEI CBOOOABI, PABEHCTBA U CIIPABEAAU-
BOCTH B OOIIIeCTBEHHOM KU3HU AIOAEH, KaK OCHOBEI UX CO-
CYIIEeCTBOBAHUS B AWHAMHUUYHOU COIJMAABHOU CpeAe IPHuo0-
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peTaeT HOBYIO POABL B JKM3HU YeAOBeKa. EcTecTBeHHO, CYTh
IIPaBOBOTO T'OCYAAPCTBA 3aKAIOYAETCS MMEHHO B IIpU3Ha-
HUM BEPXOBEHCTBA ITpaBa M rapaHTUPOBAHUN CBOOOABI TIOC-
PeACTBOM OTPaHUYEHUS BAACTU ITpaBoM. AaHHAs TeOpeTu-
yecKas ITOCTaHOBKa NMpUoOpeTaeT pearbHOE COAep KaHUe,
KOTAd COIIMaAbHOE OOIIeCTBO OCO3HAHHO M C OOIIeCTBeH-
HOTO COTAACHUSI HaMepeBaeTCsl JKUTh U TBOPUTH Ha OCHOBE
3TOTO TIPUHITUTIA ¥ UCXOASAIIUX U3 HETO IIeHHOCTHO-CUCTEM-
HBIX KpuTepueB. VX COBOKYIHOCTBH SIBASIETCSI OCHOBOM
KOHCTUTYIIMOHHOTO CTPOSI Ka’KAOTO KOHKPETHOTro O0IIecT-
Ba. B IpaBoOBOM rocyAapcTBe IPOSIBAGHUS IIpaBa Kak CYII-
HOCTM W KaK SIBACHUSI XapaKTepU3YIOTCS UMEHHO COOT-
BETCTBYIOIIMM YPOBHEM KOHCTUTYIIMOHAAM3Ma. DTUM 00yC-
AOBA€HA TaKyKe AMaAeKTHKa 3aKOHa U IpaBa, COOTHOIIIE-
Hue KoHCTUTYnuM M KOHCTUTYI[HOHAAM3Ma.

6. KoHcTuTynmnoHaAn3M, KaK U NpPaBo, - 00 beKTUBHAas
colparbHasl peaAbHOCTH, IPOSIBA€HUE CYIIHOCTHA HUBUAHU-
30BaHHOr0 OOIeKUTHUS, MMeloniasi HeoOXOAUMBINT BHYT-
PeHHU! MOTEeHIHMaA AUHAMHUYHOTO U CTAaOMABHOIrO pas-
BUTHS. KOHCTUTYyIIMOHAAN3M KaK (DyHAAMEHTAABHBIN IIPUH-
IIWII IIpaBa Ha OIIPEAEAEHHOM YPOBHE Pa3BUTHS OOIIECTBa
npuooperaeT CUCTEMOOOPA3yIOUNI 1 YHUBEPCAABHBIN Xa-
paKTep NpPaBOBOIl PeryAsiiuM, BhIpa’kaeT M KOHKPETU3U-
pYyeT IIpaBoBOe COAepIKaHMe rapaHTUPOBAHUS U obeclede-
HMA BEPXOBEHCTBA IIPpdBa XU HEIIOCPEACTBEHHOI'O AeﬁCTBHﬂ
IIPaB YeAOBEKQ, BHICTyIIaeT KpUTEepHeM IIPaBOMEPHOCTH I10-
BEACHUSI IIPABOCYOBLEKTOB, SIBASIETCS MCXOAHBIM Ha9aAOM
MIPaBOTBOPYECKOM U IIPABOIIPUMEHUTEABHOMN ACSITEABHOCTH,
OCHOBOIIOAQTAIOIIEN XapaKTEPUCTUKOMU COIUOKYABTYPHOIO
pPa3BUTUSI AQHHOT'O OOIIeCTBa.

7. KoHcTUTyIMOHaAN3M, KaKk o0pa3 mpaBOBOM Mare-
pun, l'[pI/ICYIJ.[ TdKHM COLIMAABHBIM CHCTeMaM, KOTOpPbI€
AOCTHUTAU OIIPEAEAEHHO! DBOAIOIHNY MPU3HAHUS U rapaH-
TUPOBaAHMS COIMAABHBIX CBOOOA U 00OIIECTBEHHOTO COTAQ-
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Cusl Ha OCHOBE COOTBETCTBYIOUIEN CHUCTEMbBI COLNMOKYAb-
TYPHBIX IleHHOCTel. A\f00ag pepopMangd KOHCTUTYIIMOHA-
AM3Ma - 3TO HCKa’kKeHHe OCHOBOIIOAATAIOIINX KOHCTHUTY-
IIUOHHLIX IIEHHOCTEM U NMPUHIIUIIOB B OOIIECTBE, OTXOA OT
BCeOOIIIer0 COTAACHSA B OTHOIIEHWU CUCTEMBI COIJUOKYAB-
TYPHBIX IIEHHOCTEN OOIIeKUTHUL.

8. OcHOBHasi MUCCHUSI KOHCTUTYIIIOHaAN3Ma B HOBOM
THICSTYEAETUH 3aKAI0YaeTCsl MIMEHHO B 0o0eclie4yeHuu CTa-
OMABHOCTH UM AMHaMH3Ma OOLIeCTBEHHOrO pPa3BUTHS, VK-
pernAeHny HPaBCTBEHHOCTHU B COIUMAABHBIX B3aMMOOTHO-
HIEHNSIX, NPEeOAOAEeHNH KOH(PAUKTOTEHHOCTH B MEJKIOCy-
A@QPCTBEHHBIX ¥ BHYTPUTOCYAAQPCTBEHHBIX OTHOIIEHUSX.

[Tpeoponrenne pedunyTa KOHCTUTYIIMOHAAN3MA - OCHOB-
HOU IIyTh HEAONYIIIeHNS HAKOIIAEHUS OTPUIIATEABHOMN OO0IITe-
CTBEHHOU 3HEPrUU A0 (POPMUPOBAHNSA KPUTUUECKON MACCHI,
Ipu KOTOPO¥ Hen30e>KHbI COIIaAbHbIEe KaTaKAU3MBI.

9. Tak Ha3bIBaeMasi perpeccruBHas pPearbHOCTb B COB-
PEMEHHOM MUpe, B IIEPBYIO OUYEpPEAb, - PE3YABTAT CHUCTEM-
HOT'O HapylIeHUs KOHCTUTYIIMOHHOTO OahaHca B OOIIecCT-
BEHHOM MPAKTHUKE, YTO CBOEBPEMEHHO He BBISBASIETCS U HE
BOoCccTaHaBAUBaeTcsa. OUeBUAHO HaAUYUE CHUCTEMHOTO Ae-
¢unuTa KOHCTUTYIMOHAAU3MA AU eTr0 UCKa*keHHOoe TIPo-
sSBA€HUE. A 3TO O03HAvaeT, 4YTO MpaKTUUeCKU He o0ecnedu-
BaeTcd Bepx0BeHCTBO OCHOBHOIO 3aKOHA CTpaHbl. To, 4TO
AEAAeTCs] KOHCTUTYIIUOHHBIMU CYAAMUM CETOAHSI, HECMOTPS
Ha apXWBa’kKHOCTL 3TOU MUCCHUM, BCE-TaKU HOCUT AMCKpPeT-
HbBIN, ()parMeHTaAbHBIN XapaKTep, He oOeclieunBaeT HeoO0-
XOAUMOM TMOCAEAOBATEABHOCTH U CUCTEMHOMW HeNpephIB-
HOCTHU B BBISIBA€HUH, OIlEHKE 1M BOCCTAHOBACHUU HAPYyHIICH-
HOTO KOHCTHUTYIIMOHHOrO 0OahaHca B OOIIeCcTBe, oDeclieye-
HUMW KOHCTUTYIHMOHAAM3MA B COOTBETCTBUU C KOHCTUTY-
LUOHHOMN KYABTYPOI HOBOTO THICAYEAETHS.
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10. OO1uIeCTBEHHBIN OpPraHU3M He MOJKeT AUHaMUYHO
Pa3BUBATLCS, €CAM He MMeeT HeOOXOAWMBIE MeXaHW3MbI
BBIIBACHUS], OLEHKM ¥ BOCCTAHOBAEHMS HApPYUIIEHHOTO
KOHCTUTYIIMOHHOTO paBHOBecud. VIMeHHO 3Ty (pyHKIIHIO,
(PYHKITUIO OOIIEeCTBEHHON MMMYHHOMN CUCTEMBI AOAKEH BHI-
MMOAHUTH CUCTEMHBIM KOHCTUTYIIMOHHBIM MOHUTOPUHT. Ha-
AMUYMe TAaKOU CHCTEMBI SIBASETCS ITPOSBAEHMWEM BBICIITEN
KOHCTUTYIIMOHHON KYABTYPBHI M TapaHTOM oOOecHedYeHUs
MMOAAMHHOTO KOHCTUTYIIMOHAaAM3Ma B oOulecTBe. [ToHATHE
"KOHCTHUTYIIMOHHBII MOHHTOPHHT" BOMAOIIAEeT B cede
¢ yHKIUOHAABHBIE U MHCTUTYI[MIOHAABHBIE OCHOBBI ITPaBo-
BOM PEryAsiliuA MeXaHU3MOB HEIPEepPbIBHOTO, CUCTEMHOTO
BBISIBA€HHS, OIIEHKA M BOCCTAHOBAEHHS BCEBO3MOKHOTO
HapYyIIEHHOTO KOHCTUTYIIMOHHOTO paBHOBecUs AAST obec-
IIeYeHUsI YCTOUIMBOTO IIPOSIBAEHUS KOHCTUTYIIMOHAAW3Ma
B o01IecTBe.
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3.

KOHIIEITTYAABHBIN ITOAXOA,
K BHEAPEHUIO CICTEMHOTO
KOHCTUTYLIMIOHHOTO MOHUTOPUHTA

Kak cnpaBepanBo oTMmedaeTr npodeccop E. TaHues,
"mpobAeMa peaAm3anuy KOHCTUTYIIMOHHBIX HOPM HMeEeT,
KaK MUHUMYM, ABa acnekra. C OAHOU CTOPOHEI, peub UAET
O BO3MOJKHOCTHU OCYIIIECTBAECHUS ITOAOKEHUM KOHCTUTYIINHU
B 3aBUCHMOCTH OT UX MeCTa B TEKCTe OCHOBHOTO 3aKOHAa U
COAEPIKAHMA MHBIX HOPM nIpaBa. C ApyTroi CTOPOHBI, OOAB-
III0e 3HaUYeHWe MMeeT BOIPOC O TOM, IIO3BOASIET AU COIH-
aAbHAsl PearbHOCTDL BHIIOAHSTH BCe TPeOOBaHUS KOHCTHU-
Tynun'?®. B cBoro ouepeab mpodeccop A.E. Auk XoBapp
BBLIAGASIET CAEAYIOIIUEe OCHOBHBIE IIEHHOCTH KOHCTUTYIIHO-
HaAn3Maz%:

1)

coraacme HapoaAa, KOTOpoe 00ecneunBaeTCst TPeACTa-
BUTEABHBIMU yUPEKAEHUAMU, CBOOOAHOM OpraHm3a-
Oyer IOAUTHUYECKUX NMapTUl, CBOOOAHBIM AOCTYIIOM
K TOAOCOBAHMIO M CBOOOAHBIM OOCY’>KAEHUEM IIOAM-
TUYECKUX BOIIPOCOB;

OrpaHVWYeHUEe TOAHOMOUYHMU OPraHOB IOCYyAApPCTBEH-
HOM BAQCTHU pa3peAeHUeM BAACTeH;

OTKPBITOE ODIIECTBO;

HETTPUKOCHOBEHHOCTh AUYHOCTH;

PaBeHCTBO M O6ECIIPUCTPACTHOCTD;

MIPEeeMCTBEHHOCTh B COUETAaHWU C apalTaruer KOHC-

295 Eprennii Tanues.Connanbnoe rocyaaperso (BceoOHmero 4iarococTosnus) B
cOBpeMeHHOM KoHcTHtynmonamusme // CpaBHHUTeIbHOE KOHCTUTYIIHOHHOE
obospenne. 2007, N4. — C 63.

26 TMuk Xosapy A.E. Konerurynmonaiusm // Bepxosenerso npasa. CGopHUE.
Ilep. ¢ anran. - M.: Ilporpecc-Yuusepe, 1992. — C. 53-65.
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TUTYIIUM K HOBBIM YCAOBMSIM, KaK IOCPEACTBOM U3-
MeHEHUS UX TEeKCTa, TaK U 4epe3 CypeOHOe TOAKOBA-
HUeE.

C y4eTOM pacKpbIBAEMBIX PAa3HBIMM aBTOPAMH OCHOB-
HBIX [[EeHHOCTeN KOHCTUTYIIMOHAAN3Ma HaMU OBIAU IIpOaHa-
AM3WPOBAHEBI U BBIIBAEHBI OCHOBHBIE XapaKTEPUCTUKU Ae-
hopMaImu OCHOBOIOAATAIOIINX KOHCTUTYIITUOHHBIX IPWH-
IIUIIOB U IIeHHOCTEN B PEaAbHOU COITUAABHOM AEMCTBUTEAD-
HOCTHU: Ha ypOBHe camMol KOHCTUTyIMU (YTO BKAIOYAET
TaK>Xe CHUCTeMHBIEe AedOpMalMy IPU BEIOOPE M HEIOCTO-
JHCTBe (POPM TOCYAAPCTBEHHOMW BAACTH); AedhopManuu B
OOIIeNIpaBOBOM CUCTEME; Ae(POPMUPOBAHHOE BOCIIPUATHE
1 pPearmr3alivs OCHOBOIIOAATAIONIINX KOHCTUTYIIMOHHBIX IIeH-
HOCTeW M NPUHIUIIOB Ha YPOBHE IIPABONIPUMEHUTEABHOU
MIPAKTUKN?Y.

M5! pumiau K yOeXA€HHUI0, YTO 0COOEHHO B YCAOBU-
s1IX 001eCTBEeHHON TpaHcgopManun AepopMaln KOHCTHA-
TyHUOHaAU3Ma CTAHOBSITCS TAABHBIM (DAKTOPOM AecTa-
OMABHOCTH M COIIMAABHBIX KaTaKAU3MOB. VX npeoporeHUE
TpeOyeT HAaAW4YMI ACMCTBEHHOT'O M CUCTEMHOTO KOHCTHUTY-
IIMOHHOTO MOHMTOPUHTA Ha OCHOBE IIeA€HAIIPABAEHHOU U
HeIIpePBhIBHOU KOHCTUTYIIMOHHON AMArHOCTUKU. OTO U
YPOK HCTOPHWH, U BBI30B BPeMeHH, TpeOylollye HEeOTAOXK-
HOI'O BHMMAHUS M aAeKBATHLIX ACHMCTBUMH.

Hamm ocHOBHBIE 3aKAIOUEHUS CBOAATCSA K TOMY, UTO:

1. AelicTBymOlie B MUPE MOAEAU KOHCTUTYIIMOHHOTO
KOHTPOASI M Hap30pa He B IMOAHOU Mepe 00ecIeunBaloT
CHCTEMHBIN U HENIPEPHIBHBIN XapaKkTep B BHIIBAEHUH, OLEH-
Ke M BOCCTAHOBAEHUHN HAPYUIEHHOTO KOHCTUTYIIMOHHOTO

27 Cm. MesgayHaponnbiii anpbmanax “HOHCTHTYIIMOHHOE 1paBoOCyjite B HOBOM
toicsyeserun”. — Epesan: “Hikap”, 2005. - C. 137-155; 2008. — C. 27-
36; 2009. — C. 40-47; Rypnax Roncruryimonnoe npasocyame, RC PP n
000 Usnareascrso "Opuctr”. - M., "Opuct”, 2010, N3 (15). - C. 34-36;
Espasniickuii ropupuecknii skypnai, N 7 (26). - M., 2010. - C. 5-9; Haru-
tyunyanG.G. MODERN CHALLANGES TO SISTEMIC DEVELOPMENT
OF CONSTITUTIONAL CONTROL (ARMENIA) // CONSTITUTIONAL
LAW REVIEW, Aptil 2012, N5, - p. 173-179.
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OanraHca B OOIIECTBEHHOM NMPaKTUKE U He B MOAHOU Mepe
OTBEYAIOT BHI30BaM BPEMEHH.

2. HecBoeBpeMeHHOE BOCCTAHOBAEHHE HAPYLIEHHOTO
KOHCTUTYIIMOHHOTO OanaHca MPUBOAUT K HAKOIAEHHUIO OT-
pHUIlaTEeABHOM OOIIeCTBEHHOW 3HEPTHUH, UTO, Habupad Kpu-
TUYECKYI0 MAacCy, MPUBOAWUT K COIMAABHBLIM B3pBEIBAM M
AECTAOMABHOCTH.

3. HeT cucTeMHOTO U OPTaHUYECKOTO B3aUMOAENCTBUS
B (DYHKITMOHAABHOM AESITEABHOCTU WMHCTUTYTOB BAACTU IO
00ecredyeHNIO0 BePXOBEHCTBA KOHCTUTYIINU.

4. Tloka rocypapCTBO He NpPH3HAET W He oOecledunBa-
€T IIPaBO YeAOBeKa Ha KOHCTUTYIIMOHHOE IIPaBOCYAVe, He-
BO3MOJKHO peaAbHO rapaHTUPOBATh BEPXOBEHCTBO IIPaBa.

5. CUCTEMHOCTh M HENPEPBIBHOCTH KOHCTUTYIIMOHHO-
IO KOHTPOASI BO3MOJKHBI AUIIL TPU BHEAPEHUM LIEAOCTHOU
CUCTEeMBI IOCTOSHHOM KOHCTHUTYIIMOHHOW AWATrHOCTUKU U
MOHUTOPUHTA.

[1AaTOE M3 MEepPEeUYUCAEHHBIX IOAOKEHUM IIPEAIIOAATaeT,
YTO IO OCTAALHBIM ITOAOJKEHUSIM AOAKHEBEI OBITH HAaWUAEHBI
aAEKBaTHEIE IIPABOBLIE PEIIeHUs, YTOOLI BHEAPUTH AQHHYIO
cucteMy. TyT KAIOUeBOe 3HaUeHWE UMeeT PaCKpLITHe CYII-
HOCTH WHCTUTYIIUOHAABHOTO U (PYHKIIMOHAALHOTO obecIie-
YeHUSI CUCTEMHOI'O W HENPEePBLIBHOTO KOHCTUTYIIMOHHOTO
MOHUTOPUHTA.

CxeMaTUYHO CHUCTeMa IOAOOHOTO MOHUTOPMHIA HaMH
MIPEACTABASIETCI B CAEAYIOIIEM BUAE?:

28 Apyrionsa I'.I'. RoHerurynmonammam: ypokw, BBI3OBBI, Tapantni. — Hies:
"Jloroc", 2011. - C. 53.
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CUCTEMA KOHCTUTYIIMOHHOTO

MOHUWUTOPUHTA

I'pasxpganckoe
001IeCTBO

[Maprament

I'naBa
rocyapeTBa

I_lpal;u're‘l bCTBO

O6ue cyjipt

[Mocrosmnasn
KOHCTHTYIIOHHAS
JIMATHOCTHRA

/3 IpuBeAEHHOMN CXEMBI CAEAYET, UTO AN pearrn3aliuu
CHUCTEMHOTO KOHCTUTYIJMOHHOTO MOHMTOPHWHTQ, HApAAy C

|

Jpyrue
KOHCTUTYILHOHHbIE
IHCTHTYTHI

Rouerurymgonbrit
Cyn

COOTBETCTBYIOIMUMU UWHCTUTYTAMU FOCYAapCTBeHHOﬁ BAAQC-
TH, OIIpeAeAeHHAad MHCTUTYIIUOHAABHAS U CbYHKHI/IOHaJUnHaﬂ

POAB TPUHAAAEIKUT TAKKe TIPa’KAQHCKOMY OOIIECTBY, KaK

HeoOXOAMMOY "HEepPBHOM CHUCTEeMBI' OOIIEeCTBEHHOTO OpTa-

HM3Ma.
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4.

OCHOBHBIE 3AAAYY KOHCTUTYIOVMOHHOTI'O
MOHUTOPUHTA B YCAOBUAX
OBIIIECTBEHHOW TPAHCO®OPMAIINU

OCHOBHBIMHU 3ajayaMHM KOHCTUTYIJMOHHOTO MOHUTO-
PpHYHTa B YCAOBUIX OOIIIECTBEHHOMN TpaHCHOpPMAIuy, B 4acCT-
HOCTH, SBASIOTCH:

BBHIIBA€HHE M OLE€HKA Ae(puIlnTa KOHCTUTYIIMOHHOC-
TH B IOAMTHUYECKOM IOBEACHUU COLIUYyMa;

OIleHKa BHYTPUKOHCTUTYIIMOHHEIX AepOopMaliii, BbI-
dBAE€HUWE NPUYUH 3TUX AepopManuii u pa3paboTKa
MEeXaHM3MOB UX IIPEOAOACHUS,

npeopoAeHHEe Ae(DOPMUPOBAHHOIO BOCIPUSATUS OC-
HOBOIIOAATAIOIUINX KOHCTUTYIIMOHHBIX I€HHOCTEHN U
NPUHOUIIOB B OOILIECTBE, IIOBHIIIEHNE YPOBHS KOHC-
TUTYLMOHHOTO NPAaBOCO3HAHUS,

obecreueHrne HEOOXOAUMMOTO YPOBHS KOHCTUTYIIHO-
HAAW3alUM IMOAUTHYECKOIO IOBEAECHUSI MHCTUTYTOB
BAACTH U COLMAABHOTO IIOBEACHUS AMYHOCTH;
yCTpaHeHUe Ae(pulinTa KOHCTUTYLIMOHHOCTH B cde-
pe 3aKOHOAATEABCTBA U APYTHX (pOpMax NpaBOTBOP-
YECKOU AESITeALHOCTH,

HeponyllleHHe AeOpMaAIui KOHCTUTYIIMOHHEBIX IeH-
HOCTEM M IPUHIIUIIOB B NPABOIPHUMEHUTEABHOU
HPAKTUKE,

CHUCTEMHOEe o0eclledeHrne KOHCTUTYIJHOHHOCTH IOCy-
AAPCTBEHHOTO YIIPABACHUS,

BBIIBACHHE U y4YeT TPAHCHAIIMOHAABHBIX KDUTEPHUEB
OLIEHKU COLIMAABHOTO IIOBEAECHUS YeAOBeKa U BAAC-
TH.
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CpaBHUTEABHBIN QHAAU3 KOHCTUTYIIMOHHOM 3aKOHHOC-
TH He TOABKO B CTpPaHaxX HOBOM, HO M B CTPaHaxX CTapou Ae-
MOKPATHUU TOKA3BIBAET, YTO HET ONPEAEAEHHOU CHUCTEM-
HOCTU B pelIeHUU IePeUYUCAEHHBIX 3aAa4. OHU OOAablIe
CTQHOBATCSI OOBEKTOM ITOAMTUUYECKUX WUHTPUT, YEM IPABO-
BOT'O PETYAMPOBAHUSA.

Anann3 paHHOW IIPOOAEMATHKM NPUBEA HAC K BBIBOAY,
4TO oOecredyeHre CUCTEMHOCTH M IIOAHOIIEHHOCTU KOHCTH-
TYIIJMUOHHOTO MOHUTOPHWHIA BO3MOJKHO TOABKO IPU TAyOO-
KOM y4YeTe CAEAYIOIINX OOCTOATEABCTB:

1. OyHKOIMOHWPOBAHUWE COIUAABHON CHUCTEeMBI KakK Iie-
AOCTHOTO OpPTaHM3Ma MMeeT MHOTI'OIIAQHOBBIM Mepapxudec-
KNI XapaKTep, OCHOBOU KOTOPOTO SIBASIETCSI TapaHTUPOBa-
HUe U o0ecCcIledyeHNe BEepPXOBEHCTBA IIPABa.

2. I'naBHag Muccuss MMMYHHOMN CHUCTEMEI OOIIleCTBEH-
HOT'O OpraHu3Ma - COXpaHeHMe (PyHKIIMOHAABHOTO KOHCTU-
TYIJMOHHOTO OanaHca W CTaOMABHOCTH, TaK KaK HEBOCCTA-
HOBAEHVE HApYIIEHHOrOo 0araHCA CTAHOBUTCH IPUYUHOU
HaKONAEHUS OTPULIATEeABHON OOIIeCTBEHHOMN dHEPIruu, 4To,
Habupasg KPpUTUYECKYIO MAcCy, MOJKET IIPUBECTH K OOIIe-
CTBEHHBIM KaTaKAM3MaM.

3. CucreMa KOHCTUTYIIMOHHOU AMArHOCTUKU W MOHU-
TOPUHTa, KaK KOHTPOAMPYIOIIAd CHUCTEMA, AOAKHA (PYHK-
IUOHUPOBATL B CBOWCTBEHHOM €M TMOPSIAKEe HeIpephIB-
HOCTH U OTHOCUTEABHO HE3aBHCHMO, Ha OCHOBE YETKOTO
HOPMAaTHUBHOTO PETYANPOBAHUA.

4. Arobas oOIecTBeHHAs IIATOAOTHSI AOAKHA AKTUBU-
3UpPOBATh U IPUBOAUTE B AEWCTBUE BCIO CUCTEMY KOHCTHU-
TYIJUOHHON CaMO3alllUTHI.

M1 yOeKAEHBI, 4TO 3TO HOBHIM YPOBEHB rapaHTUPOBA-
HUS BEPXOBEHCTBA KUBOM KOHCTUTYIIMU, KOTAQ BCS CHUCTe-
Ma 0Oa3upyeTcd He HaA AaOCTPAKTHBIX KOHCTUTYIIMOHHBIX
HOpMaX, @& Ha UX PearbHOM IPOIBAEHUM B OOIIeCTBe, o0ec-
[IeYrBasd OCMbICA€HHOE HaAUYMie OCHOBOIIOAATralIuX KOHC-
TUTYIMOHHBIX I[€EHHOCTEN M MPUHIUIIOB B peaAbHONM 00-
eCTBEHHOM >KU3HU.
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5. "KOHCTUTYLIMOHHBIV KOHTPOABL"
Y "KOHCTUTYLIMOHHBIIT MOHUTOPUHT™:
B3AMMOOTHOIIEHUS U TTPOSIBAEHUE
CYIIIHOCTU

UeM OTAMYAIOTCS MOHATHSA "KOHCTUTYIIMOHHBIM KOHT-
pPOABR" M "KOHCTUTYIIMOHHBIM MOHHUTOPHHT . MBI cumTaeM,
YTO CHUCTEMa KOHCTUTYIIMOHHOTO KOHTPOASI, OAHUM M3 OC-
HOBHBIX 3BEHBEB KOTOPOU SABAGIETCSA CYA€OHBIM KOHCTHUTY-
IIMOHHBIM KOHTPOAB, TOABKO Ha OIPEAEAeHHOM YPOBHE
CHCTEMHOTO U HEeNPEePHIBHOTO (PYHKIIMOHUPOBAHUS MOJKET
IIPEACTaBASITHCS KaK IIEAOCTHAsI CUCTeMa KOHCTUTYITMOHHO-
ro MOHUTOpPHMHTA. [l0O CyIecTBy, KOHTPOAB B HacToOsIiee
BpeMsI OCYIIECTBASIETCSI IIOCPEACTBOM AUCKPETHOIO COIIOC-
TaBAeHHs 00beKTa ¢ caMoil KoHcTurynuei, a MOHUTOPUHT
IpeAlloAaraeT CUCTEMHOE U HeIIPEPHIBHOE BHISIBAEHHE pe-
QAbBHOTO COCTOSIHUSI KOHCTUTYIIIOHAAU3Ma B OOLIECTBe.

JaHHag cucrteMa, B CBOIO OUEPeAb, TpeOyeT CyllleCTBeH-
HOTO IIepecMOTpa KOHCTUTYIIMOHHBIX B3aMMOOTHOIIEHUHN
WHCTUTYTOB BAACTU C OIpeAeAreHmeM (DYHKIMOHAABHBIX U
WHCTUTYITMOHAABHBIX OCHOB (DYHKITMOHUPOBAHUS CHUCTEM-
HOTO M HEIPEPBIBHOTO KOHCTUTYIIMOHHOTO MOHHUTOPWHTA.
B mpeanaraemMort AOKTpPUHE, TIPEKAE BCErO, aKIeHT AeAa-
€TCsI Ha POAM FAaBbI TOCYAApPCTBa B AAHHOM cucreMme. [Ipe-
3UAEHT SIBASIETCS TTOAUTHYECKUM TapaHTOM OOecledeHus
BepxoBeHcTBa KoHcturynuu. [losromy HeoOXopHMMO, B
YaCTHOCTH, HAIOAHUTL PEAAbHBIM KOHCTUTYIIMOHHO-IIPA-
BOBBEIM COAEP’KaHUEM TaKhe KOHCTUTYIIMOHHBIE TTOAOYKEe-
HUA, KaK: '[Ipe3upeHT CAepuT 3a cobaropeHneM KoHcTuTy-
" (cMm. Koucturynuu: @Opannum (ct. 5), IToabmm (CT.
126, nyskT 2), Pecnybauku Apmenus (cT. 49); "TIpe3upeHT
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saBasgeTcs TapanToM Korcturymun" (cm. Kouctutynmsa Poc-
curickont @epepanuy, ct. 80, myHKT 2); "TIpe3uapenT obec-
IeYyrBaeT HOPMaAbHOE (PYHKIIMOHMPOBaHWE KOHCTUTYIU-
OHHBIX OPTaHOB WAV AEMOKPATHYECKUX WHCTUTYTOB" (CM.
Koncturynumn: Ilopryraauu (cr. 120), CaroBakum (cr. 101,
IIYHKT 1) 1 T. p.).

B mpaBoBOM rocyapapcTtBe ocHOBHasA (pyHKnua [lpesu-
AEHTa 3aKAIOYAeTCsl UMEHHO B rapaHTHMPOBAHUU IIOCTYIa-
TEeABHOTO Pa3BUTHS KOHCTUTyIIMOHaAm3Ma B crTpaHe. C
Yy4eTOM TOTO OOCTOATEABCTBE, YTO PeEIlIeHUe 3TOW 33apaum
IIpeAllonaraeT TaK)kKe CHUCTEeMHOEe BBISBA€HHE, OI€HKY U
BOCCTAHOBAEHIME HapYILIEHHOTO KOHCTUTYIIMOHHOTO OanraH-
ca Ha OCHOBe IIPAaBOBLIX MeXaHM3MOB, [Ipe3maeHT cTaHo-
BUTCSl IPUHIWUIWAALHBIM 3BEHOM HMMYHHOW CHCTEMBI
OOIIIeCTBEHHOI'O OpraHm3Ma. HaMm IpepcTaBAgeTcs, 4TO C
YYETOM 3TOT'0 OOCTOATEABCTBA HEOOXOAUMO KOHCTUTYIIUOH-
HO IIPEAYCMOTPETh HOAHOMOUYNE U 0093aHHOCTH [Ipe3naen-
Ta TII0 TIPOBEAEHMIO IIOCTOIHHOM KOHCTUTYIIMOHHOU
AUArHOCTHUKHN?® ¢ y4eTOM (DYHKIMOHAABHBIX IOAHOMOYUM
APYTHX HMHCTHUTYTOB BAACTH. HblHemrHue OOIeNpUHSTHIE
(D YHKIMOHAABHEBIE, IPOTUBOBECHEBIE U CAEPIKUBAIOIINE IIOA-
HoMOuus [AaBBI TOCYA@pPCTBa, B TOM YMCAe Ha YPOBHE B3a-
umooTHoIienutt Ilapaament-Ilpe3upeHT B oOAacTu
3aKOHOAAQTEABHOU IIOAUTHKH, @ TakKKe KaK MHUIIUATOpa
KOHCTUTYIIMOHHEIX M3MEHEHUW MAU KaK OOpallarolierocs
B Koncrurynuonubsi Cya CyOBeKTa, HEAOCTATOYHBL AAST
IIOAHOIIEHHOTO y4acTtus Ilpe3mapeHTa B 00IeM mpoliecce
KOHCTUTYIIMOHHOTO MOHHUTOpPMHra. OCoOeHHO B CTpaHax
HOBOM A€MOKPATUU HBIHE 3aAeMCTBOBaHLI He(pOpMaAbHEIE,
TeHeBble MeXaHM3MbI KOHCTUTYITUOHHON AMATHOCTUKH, IYTO
O4YeHb OIACHO W HECOBMECTHUMO C IPUHIWIIOM IIPaBOBOIO
rocypapcTBa. KoHcTuTYnust AoA’kHa 00s3b1BaTh Ilpesnpen-
Ta o0eclieynBaTh IIPOBeAeHHe MOCTOSIHHON KOHCTUTYIM-
OHHOM AMArHOCTHKHU C y4Y€TOM (PyHKIMOHAABHOW POAU

29 Cm. Messynapopsstii Bectik “Koucernrynpmonnoe npasocyne”. 2010, N4.

- C. 28-42.
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BCeX KOHCTUTYIIMOHHBIX CYO'BEKTOB. OTO IIPUBEAET TAKIKE
K TOMY, 4TO ['AaBa rocypapcrbBa 3aiMeT aKTUBHYIO IIO3HU-
U0 B OCYIIIECTBACHHHM aOCTPAKTHOTO CYAeOHOTO KOHCTHU-
TYIJUOHHOTO KOHTPOAS.

XOTHUM IIOAUYEPKHYTh TakKKe (PYHKIIMOHAABHYIO POAB
APYTUX WHCTUTYTOB BAACTU B OTHOIIEHWU (PYHKIIMOHUPO-
BaHUS CHUCTEMBI IIOCTOSTHHOTO KOHCTUTYIIMOHHOTO MOHUTO-
puHTa.

B nepsyto ouepepb IlapramenT u [IpaBUTEABCTBO, Ha-
PSAY CO CBOUMM TPAAUIUOHHBIMU (DYHKIIMSIMHU, AOAKHBI
He TOABKO B IIPABOTBOPYECKOM IIpOIlecce IIOCTOIHHO y4U-
TBIBATh PE3YABTATHl KOHCTUTYIIMOHHOU AMAaTHOCTUKY U IIpa-
BOBHIe noszunnu KorctutrynuoHHoro CyAg, HO M, UCXOAL U3
CBOMX NOAHOMOYHNHM, OoOecnedmBaTh HEOOXOAMMBIM KOHT-
POAB Hap IIpoIlecCaMUd KOHCTHUTYIIMOHAAM3AIMM OOIIecT-
BEeHHBIX OTHomeHu¥. OHU U3 TACCUBHBIX HHCTUTYTOB
KOHCTUTYIIMOHHOTO KOHTPOASI AOAKHEI CTAaTh OOAee aKTUB-
HBIMM HWHCTUTYTaMH KOHCTUTYLIHMOHHOI'O MOHUTOPHWHTA C
Y4eTOM TOTO OOCTOATEABCTBA, YTO OCHOBHBIE IIpaBa U CBO-
OOABI UEAOBEKA ONPEAEASTIOT CMBICA, COAEPIKaHWE U IIpU-
MeHeHMe 3aKOHOB U APYTHUX IIPaBOBEIX aKTOB, AESITEABHOCTD
3aKOHOAAQTEABHOU U MCIIOAHUTEABHON BAACTU. Bce 3TO Tpe-
OyeT yCTaHOBAEHMS Ha YPOBHE KOHCTUTYIIUOHHBIX IIOAOJKE-
HUW KOHKPETHBIX (PYHKIIMOHAABHBIX ITOAHOMOYUW 3aKO-
HOAAQTEASd U UCIIOAHUTEAS II0 OCYIIECTBAEHHUIO CHUCTEMHOTIO
KOHCTUTYIIMOHHOTO MOHUTOPUHTA.

Oco0asi poab B A@QHHOU KOHIIENIIUU OTBOAUTCS OOIIUM
cyaam u KorcrurynuorHomy Cyay.

Cyapl 0o0IIel IOPUCAUKIUU U CIEIMaAN3WupPOBAHHEBIE
CyABl IIPHU3BaHLI 00ECIeYnBaTh KOHCTUTYLMOHHLIE ITPaBa,
TapaHTUPY$ AOCTYIITHOCTB CYAOB, 3PEKTUBHOCTb CyAOIIPO-
M3BOACTBA U €AUHOOOpa3Hoe IIpUuMeHeHUue 3aKOHOB. VIMeH-
HO CcypeOHas IpaKTHUKa AOAKHA BBEIIBUTH CYIIECTBYIOIIUE
HECOOTBETCTBUSA MeXAYy KoHcTUTynuel u AeUCTBYIOIENU
IIPaBOBOM CUCTEMOM B IIEAOM. A 3TO O3HAUYAET, YTO, BO-TIEP-
BEIX, CYABI AOASKHEBI UTPATh OOAee aKTUBHYIO POAB B OOIIeN
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CHCTeMe KOHCTUTYLUOHHOI'O KOHTPOAS, & BO-BTOPBIX, CY-
AeOHas IIPAKTHKA AOAJKHA CTaTh BA’KHBIM OOBEKTOM KOHC-
TUTYLITMOHHOM AMATHOCTHKH.

KoHcTUTyIHMOHHEIE CYABI, B CBOIO OUYE€PEAB, MOTYT IIOA-
HOII€HHO OCYILIECTBASTh CBOIO KAIOUEBYIO MHCCHUIO B o0ec-
IIeYeHUN KOHCTUTYIIMOHAAM3MA B CTPAHE NPU CAEAYIOIMINX
00CTOSATEABCTBAX:

1. Ha ypoBre KoHcTHUTyIUM HEOOXOAMMO TapaHTHPO-
BaTb CHUCTEMHOE COOTBETCTBUE (DYHKIUN M IOAHOMOYMU
Koucturynuonroro Cyapa. OcHoBHasg pyukua KoHcTuTy-
nuoHHOro Cyaa - rapaHTUPOBaHNe BEPXOBEHCTBA U HEIOC-
PeACTBEHHOTO AelcTBUA KOHCTUTYIIMH. A 3TO CTAHOBUTCS
BO3MOJKHBIM, €CAM O0eCIedYMBaeTCsI CaMOAOCTATOYHOCTH
KorcTuTynny, HENOCPEACTBEHHOE AEUCTBHE OCHOBHBIX
IIpaB U CBOOOA YEAOBEKA, KOHCTUTYLMOHHOCTH IIPABOBBIX
aKTOB, @ IOAUTHYECKHUE CIIOPHI U CIIOPHI 10 KOHCTUTYIIUOH-
HBIM IIOAHOMOUYHSM PA3pPENIAlOTCS B IPABOBOM IIOAE.

CeropHs B MUpe CYILIECTBYET AUIIL HECKOABKO KOHCTHU-
TYLLUOHHBIX CYAOB (Kak B 'epMaHum, ABCTpUM U HEKOTO-
PBIX APYTUX CTpaHax), TAe CcOaAaHCHUPOBAHHOCTH WX
(bYHKIUM, TOAHOMOYHMM U IIPOIECCYaAbHBIX OCHOB (PYHK-
IMOHUPOBAHUSL COOTBETCTBYET CErOAHSIIHUM BBI30BAM
KOHCTUTYLMOHHOTO MOHUTOPHHTIA.

2. AeecnioCOOHOCTE CyAeOHOTO KOHCTHUTYIIMOHHOTO
KOHTPOASI BO MHOTOM 3aBHCHUT OT CUCTEMHOM IIOAHOIIEHHOC-
TN 1 3 PEeKTUBHOCTH (PYHKIIMOHUPOBAHUA BCEW CUCTEMBI
KOHCTUTYLIMOHHOTO HAaA30pPa U KOHTPOAS. B mpeacTaBaeH-
HOUN AOKTPHHE IIPUHITUIINAABHOE 3HaueHNe MMeeT rapaHTu-
pOBaHNE MMEHHO CHUCTEMHOCTH HEIPEPBIBHOTO KOHCTUTY-
IMOHHOTO MOHUTOPUHTA.

3. I'haBa rocypapcTBa, Kak rapaHT 3(Q@eKTUBHOTO
(DPYHKIIMOHUPOBAHUS BCEN CUCTEMBI KOHCTUTYLIMOHHOI'O MO-
HUTOPHUHTIA, AOAKEH CTATh TAKKe rapaHTOM PeaAn3alluu
pemtenurt Koucrturynuonsoro Cyaa. Kaaccrudueckum mnpu-
MepOM MOJKET CAYKUTE CTaThg 146 KoHcTuTyuu ABCTpuH,
B KOTOPOM yCTaHOBAeHO: "VIcmoarHeHme pemenuit KoHcTH-
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TynuOoHHOro Cyaa B OTHOIIEHUU TPeOOBAHUM, NPEAYCMOT-
PeHHBIX cTaThel 137, oCyIecTBAIETCA OOBIYHBIMU CYAAMU.
HNcnoarenmne npoumnx petmeHudi KorncrturtynuorHoro Cyaa
Bo3Aaraetrcsa Ha PepeparbHOro Mpe3suAeHTa..." .

4. TlpomeccyarbHBIE MEXAQHU3MBI CyA€OHOIO KOHCTUTY-
IIMOHHOTO KOHTPOASI AOAJKHBI B IIOAHOU Mepe COOTBETCTBO-
BaTb IIOAHOMOYMSM M (PYHKIUOHAABHOU poau KoHcTHUTy-
nmuoHHoro Cyaa B 00eClledeHNHM BEPXOBEHCTBA U MPSIMOTO
Aericteua KoHcTuTynuu. OTa npodaeMa aKTyaAabHA OCOOEH-
HO B CTpaHaX HOBOW A€MOKpPAaTHUM.

AaHHas KOHIIENIINS IPEeAIIOAATaeT TakK)Ke, UTO, KaK ObI-
AO CKa3aHO, TPA’KAQHCKOEe OOILIEeCTBO UI'PAET HIPUHIVIINAAD-
HYIO POAB B PA3BUTHUM KOHCTUTYIIUOHAAMU3MA B CTPAHE. JTO,
B IIEPBYIO OYePEeAb, O3HAYAET, YTO HAPOA KaK OCHOBHOU HC-
TOYHUK W HOCUTEAb BAACTHU IBASETCS OCHOBHBIM T'apPaHTOM
COOAIOAEHWS KOHCTUTYIIMOHHBIX IIeHHOCTEN U IIPUHITUIIOB.
AI000M OTKAMK, UCXOASIIUN U3 IPa*kAaHCKOTO O0IlecTBa B
OTHOIIEHUHN BCAKOUN AepOpMalluU 3THUX IIeHHOCTEN U IIPUH-
IIUTIOB, AOAJKEH CTAaTh OOBEKTOM KOHCTUTYIITMOHHOTO MOHU-
TopuHra. OAHOU M3 OCHOBHBEIX (pOpM pearmsanuu 3TOU
33AQ4U ABASIETCS IIPU3HAHWE U rapaHTUPOBAHUE IIPaBa de-
AOBEKa Ha KOHCTUTYLIMOHHOE IIPABOCYAHE.
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6. KOHCTUTYLHMOHHAA AUATHOCTUKA
KAK MEXAHW3M OCYIIECTBAEHUA
CUCTEMHOI'O KOHCTUTYHHMOHHOIO
MOHUTOPUHTA

C 1eAbIo OCYILIEeCTBAEHHS CHUCTEMHOTO KOHCTUTYI[MOH-
HOTO MOHWTOPWHTA, MBI CYUTaeM, HEOOXOAUMO BHEAPSITH B
KOHCTUTYLIMOHHYIO IIPAKTUKY aA€KBATHYIO CUCTEMY IIOCTO-
SHHOWU KOHCTUTYIIMOHHON AMArHOCTUKU.

[MousTue "AMAarHOCTUKA" UMeeT rpedeckoe MPOUCXOK-
peHUe (diagnostikos) um xapakKTepu3yeT oOIpeAeAeHHBIN
IIPOIEeCC BbISIBACHUSI CUCTEMHON IIEAOCTHOCTUA M (pyHKUU-
OHAABHOW A€eCIIOCOOHOCTH MCCAEAYEMOro 00'beKTa C yue-
TOM COIIOCTaBMMOCTH OCHOBHBIX IapaMeTpPoOB ero (PpyHK-
IMOHUPOBAHUSI KPUTEPUAAbHBIM OCHOBaM 3alporpamMMu-
POBAHHOTO U €CTECTBEHHOT0 COCTOSIHMSI AQHHOTO O00'BEKTa.

B MeApHMIUHE IOHSITHE AMArHOCTHKA IIOAPA3yMeBaeT
IIPOIleCC YCTAaHOBAEHUS AMAarHo3a, TO €CThb 3aKAIOUeHUS B
OTHOIIIEHNN OTKAOHEHUN OT yCTaHOBAEHHBLIX HOPM, BBISIB-
AeHTe CYITHOCTH OOAe3HM U COCTOSIHUS MallMeHTa, BhIpa-
KeHHOEe B IPUHATON MEAUITMHCKOMN TePMUHOAOTUU.

B TEXHUKO-TE€XHOAOTMYECKOM acCIeKTe AAHHOe ITOHS-
THE IIPEACTaBAIET OOAACTh 3HAHWM, BKAIOYAIONIIYIO B ce0d
CBEAEHUS O METOAAX M CPEACTBaX OIEHKU TEXHUYECKOTO
COCTOSTHUS MAalllMH, MeXaHU3MOB, 000PYAOBaHMS, KOHCT-
PYKIIUN U APYTUX TEXHUYECKUX OOBHLEKTOB.

B BKOHOMUKE TaK)Ke AMarHOCTHKA II0ApPa3yMeBaeT IIpo-
1Iecc pacmo3HaBaHUS MPOOAEMBI M O0O3HAUEHUS €€ C UC-
IIOAB30BaHMEM IIPUHATON TEPMUHOAOTHH, TO €CTb YCTAHOB-
AeHVe OTKAOHEHHY OT HOPMAaABLHOTO COCTOSTHUSI MCCAEAYe-
MOro OOBEeKTa UAU IIpoIiecca.
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IToHsiTMe KOHCTUTYIUOHHAsI AMarHOCTUKa OXBaThbIBa-
eT BeCh IpolecC OI[eHKU KOHCTUTYLUOHHOCTHA B 00miecT-
Be, BBISIBA€HHUS COOTBETCTBUS PearbHBIX OOLIeCTBEHHBIX
OTHOHIEHNI KOHCTUTYIUOHHO YCTaHOBA€HHBIM HOpMaM U
npuHnunaM. KoHCTUTYIIMOHHAsA AMATHOCTUKA - CIIOCOO #
BO3MOJKHOCTL OIIPEAEAEHUS CTelleHW KOHCTUTYIIMOHHO-
(PYHKIIMOHAABHOU AEEeCIIOCOOHOCTH OOIEeCTBEHHOI'O Opra-
HU3Ma B eaoM. OHa HeoOXOAMMA B IIEPBYIO OYEPEAb AAS
BBISIBA€HUS UCTUHHOI'O COCTOSIHUS U TEHAEHIIMY pa3BUTHS
KOHCTUTYI[MOHaAU3Ma B 00IecTBe.

OO0'BEKTOM KOHCTUTYIUOHHON AMArHOCTHUKHU SBASETCS
O0IIleCTBeHHAs JKU3Hb B IIEAOM, COCTOSIHIE KOHCTUTYIIMOH-
HO YCTAHOBAEHHOTO (DYHKIIMOHAABHOTO OanaHCa U, B 4acCT-
HOCTH, (DYHKIIMOHNPOBAHUE MHCTUTYTOB BAACTH3.

CyO0BbeKTaMy KOHCTUTYIIMOHHON AMarHOCTUKU SBASIOT-
Csl: HAapOA KaK MCTOYHUK M HOCUTEAL BAACTH; OPTaHBI TOCy-
AAPCTBEHHOM BAACTU M MECTHOTO CaMOYyIIPaBAEHUS; BCe
WHCTUTYTHI TPA’KAQHCKOTO OOIECTBE; Ka’KABIU YEAOBEK.

OCHOBHBIMU 3aja4aMM KOHCTUTYIIMOHHON AMArHOCTHU-
KM OCOOEHHO B YCAOBHIX OOIeCTBEHHOU TpaHchopManuu
WAW HeCTAaOMABHOTO KOHCTUTYIMOHHOTO 6araHca, B 4acT-
HOCTH, SIBASIFOTCS:

- BBISIBA€HHE HapYyIIEeHHOTO KOHCTUTYIIMOHHOTO OaraH-

ca;

- OIIeHKa XapakTepa ¥ (hOpM IIPOSIBAEHUS AQHHOI'O Ha-
PYlLIEHUSI Ha OCHOBE MHOTO(AKTOPHOU OIIeHKU CUTY-
arnumy;

- BBISIBA€HHWE IPUYUH 3TUX HapPYLUIEHUH U IPEAAOTKe-
HHe WHCTPYMEeHTapHheB BOCCTAHOBAEHUS HapyIIeHHO-
ro KOHCTUTYIJMOHHOIrO OanraHca.

KoHcTUTynMOHHas AMarHoCcTHKa AOAXKHa 0a3upoBaTh-

CS1 Ha CAEAYIOIINX OCHOBHBIX INPUHIOUNAX:

- B pe)XKuMe HeIpepBIBHOTO (PYHKIMOHUPOBAHUS BLISIB-
AeHme AI0OOTO HapyIIeHWs KOHCTUTYIIMOHHOTO paB-
HOBECHS;

- ompepeAeHUe XapaKTepa HapyIIeHUs;
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- TPEeAMAOSKEeHMEe MEeXaHW3MOB W CITOCOOOB BOCCTAaHOBAE-

HH1S KOHCTUTYLIMOHHOCTH;

- TrapaHTUPOBaHWE HEAONYIIEHUs HOBOTO HApPYIIEHUS

IIPY BOCCTAHOBAEHUM (DYHKIIMOHAABHOTO PaBHOBECHS.

ANSI IPOBEAEHUS TTIOCAEAOBATEABHOU KOHCTUTYITMOHHOM
AMArHOCTUKUA HEOOXOAMMO BBIACAWTH TaKyIO IPYNITy HHAU-
KaTOPOB, KOTOPHLIE B COCTOSHUM BCECTOPOHHE U ITEAOCTHO
0XapakTepHU30BaTh KOHCTUTYITUOHHOCTH MCCAEAYEMBIX 00-
HIIeCTBEHHBIX OoTHomIeHuM. CrucreMa HOAOOHBIX MHAUKATO-
POB 9aCTO WCIOAB3YETCSI MHOTMMHM MEKAYHAPOAHBIMU OP-
raHM3auusaMu. XOPOUINM IIPUMEPOM MOTYT CAY’KUTH eXKe-
TOAHBIE MCCAEAOBAHUS aMEepPUKAHCKOTO WMHCTUTyTa "Aom
cBobopbr”" (Freedom House) OTHOCUTEABHO TEHASHITMY pas-
BUTHS KOHCTUTYLIITUOHHOM AE€MOKpPATHU B CTpaHax Mupad’!,
a TakK’Ke pe3yAbTaThbl BceMmpHOro mpoeKTa IPaBOCYAUS IO
OPEeAEAEHUIO MHAEKCA BEepPXOBEHCTBA HmpaBa’’?,

Hamu To>ke Oblra cAeraHa HMONBITKA NPEACTaBUTH Ha-
VYHYIO METOAMKY IIOAOOHOTO aHAAM3d, CYyTh KOTOPOM 3aK-
AIOYAeTCs], B IIEPBYIO OUepeAb, B CAepyiomeM. Bo-miepBrix,
BBIOOD OII€HOYHBIX MHAMKATOPOB. BO-BTOPBIX, BEIOOP MO-
AEABHOTO TIOAXOAA CUCTEMHOTO CPaBHEHUS 3TUX WHAUKATO-
POB C HOPMATWBHBIMU ITapaMeTpaM¥ (3TAaAOHHBIMH ITOKa-
3aTEeAIMM) U C YY€TOM OTKAOHEHUMN AATh OOOCHOBAHHBIU
AMATrHO3 CHUCTEMEIS03,

3% B orHOIEHNN 00BEKTa KOHCTHTYIIMOHHON JIMArHOCTHRM, HANIN MOJIXO/bI HAIILIN
HIMPOKUil OTKINEK B 11podpeccuoHalbHoil Jmreparype. B wactHocru, npodeccop
bounaps H.C. ormeuaer: "kak cnpaseyinBo oTMedal B OJHOM M3 CBOMX
BbicTyieHuii podeccop I'.I'. ApyTIOHAH, KOHCTUTYIMOHHYIO JHATHOCTHRY
COLUAIIBHO-9KOHOMIYECKNX U MOINTUYECKUX MPOIECCOB B CTPAHE HEOOXOIMMO
HayaTh € caMoii cucreMbl KoHcTurynmona-imama" /em. bowpaps H.C.
Roncruryionnas MoJIepHU3AINEA POCCHIICKOIi ToCy/IapeT-BEHHOCT: B CBETe
HMPAKTUKU KOHCTUTYHmonHoro npasocynusa. M., 2014. —C 14/.

301 Cwm.: http: //www.freedomhouse.org

32 Cm.: The World Justice Project /world justice project.org/, Rule of Law

index, 2010-2015.

TMoppobuee o panom merojoiorudeckom nopxojpe cm. Harutyunyan G.,

MavCi€ A.THE CONSTITUTIONAL REVIEW AND ITS DEVELOPMENT

IN THE MODERN WORLD (A COMPARATIVE CONSTITUTIONAL

ANALYSIS),. -Yerevan Ljubljana, 1999. - P. 385-392.
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Kak OBIAO CKa3aHO, CYILIEeCTBYIOT PA3ANMYHBIE ITOAXOABI
K UHTEIPaAbHOM OIleHKEe YCTOMYMBOCTH YEAOBEUECKOTOo pas-
BuTHa3%, OCHOBHASA UAESI 3aKAIOYAETCS UMEHHO B TOM, UTO
Ha OCHOBE CHUCTEMBI MHAWKATOPOB YCTOWYUBOTO Pa3BUTHSI
orpeaeAsieTcs: 0011as XapaKTePUCTHUKa KOHCTUTYITMOHHOTO
paBHOBecud B oO1miecTBe. TPyAHOCTH KacaroTcsa pa3padoT-
KU WHTEIPAABHOTO ITOKA3aTeAsI CDABHUTEABHOMN OI[€HKH yC-
TOWYUBOTO PA3BUTUS HE TOABKO HAa OCHOBE ITPAaBOBBIX
mapaMeTpoB, HO U C 000OIIeHHeM YKOHOMUUYECKUX, COIHU-
AABHBIX, DKOAOTUUECKUX, OOIECTBEHHO-TTOAUTUYECKUX U
WHBIX THAUKATOPOB.

AAST KOMIAEKCHOM OII€HKH YCTOMYMBOCTHU U BBIIBACHUSI
(haKTUUECKOTO YPOBHSA KOHCTUTYIIMOHHON COAAAHCUPOBAH-
HOCTH OOIIIeCTBEHHON CUCTEMBI, HaM IIPEACTABASIETCS, YTO
HeoOXOAUMa CHUCTeMa MHAWKATOPOB Ha CAEAYIOUINX yPOB-
HSX:

- COIIMAABHBIE XapPAKTEPUCTUKU OOIIECTBa;

- UHAMKATOPHI PeaAn3aliui AeMOKPAaTHIECKUX IIeHHOC-

Tel B OOIIecTBe;
- UTHAUKATOPHI IPAaBOBOM OXpaHBI KOHCTUTYIIMM, ITPaB
M CBOOOA YeAOBEKa.

A 5P PEKTUBHOTO KOHTPOAS 38 COCTOSSHUEM KOHCTHU-
TYIIMOHAAM3Ma B CTpaHe, IO HallleMy MHEHHUIO, HEOOXOAN-
MO TO OKOHYAaHUM Ka’*XAOTO Topa TOCPEACTBOM HUKe-
IIPEeACTaBAEHHBLIX MHAMKATOPOB PACKPHITH PEAaAbHYIO Kap-
THUHY peain3anuy PyHAAMEHTAALHBIX KOHCTUTYIIMOHHBIX
IeHHOCTEeW W TPUHITUIIOB B OOINECTBE, CAEAATh 3TO MPO3-
PaYHBIM AAS OOIIIECTBEHHOCTU, TPEAMETOM MHOTO(AaKTOP-
HOTO aHaAW3a ¥ OCHOBOM MPOTPAMMHO-TIEAEBOM TTOAUTHUKU
VAYUIIEHUSI TOAOKEHUS.

Vcnoans3y4, K IpUMepy, IPpUMeHIeMYI0 AMEPHKAHCKOU
opranmsanuei "AoM CBOOOABI" METOAMKY3?, AAS Ka’KAOTO

304 Cm. rakse Indicators of  Sustainable Devolopment. The Wuppertal
Workschop, 15-17 Nov. 1996.
305 Cm. http: //www.freedomhouse.org/
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MHAWKATOPa MOJKET OBLITh BhIOpaHa 7-OaAAbHAs OIeHOYHAs
cucteMq, rae 0 - Aydlllee COCTOAHME, 7 - XyAllIee.

[TpoBepeHHBIE HAMU MCCAEAOBAHUSI CBUAETEABCTBYIOT,
4TO CpepAHUN KO3(PPUIIMEHT KOHCTUTYIIMOHAAN3Ma B CTPa-
HaX OCTKOMMYHUCTHYECKOTO TPOCTPAHCTBA B IIOCAEAHUE
TOABI UMEeT TEHAEHITUIO YXYAIIEHUS. DTO CBUAETEABCTBY-
eT TaKKe 00 yIAyOAeHUM IIPABOBBIX, IIOAUTHYECKHUX U CO-
IIUAABHBIX KPU3UCHBIX SIBAEHUMN M OOABIIOM TOTEHIIUAAE
HaKOIIAEHUS B3PBIBOOIIACHOW KPUTUIECKON MacChl OTPHIIa-
TEABHOUM COITMAALHOM 3HEPTrUu.

He umMest 3apauu MOAPOOHO IPEACTaBUTH B paMKax Hac-
TOSIIIIETO MaTeprasd Pe3yAbTAThl aHaAM3a, XOTUM AHIIE OT-
METHUTH, YTO PeaAbHas OleHKa COCTOSHUS KOHCTUTYIIUO-
HaAM3Ma B CTPaHe AOAJKHA OCYIIECTBASITHCS He TOABKO Ha
TOCyA@PCTBEHHOM YPOBHE, HO U TPA’KAQHCKUM OOIIIEeCTBOM,
IIPUHUMAs], HAalIpUMep, 3@ OCHOBY CAEAYIOIIYVIO CUCTEMY WH-
AUKATOPOB:

1. XapaKTepuCTHKHA NPaBOBOTr0 rocyAapcraa:

- HaAn4ue HeO6XOAI/IMBIX 1 AOCTATOYHBIX ITPEAIIOCEHI-

AOK TapaHTUPOBAHUS BEPXOBEHCTBA ITIPABA;

rapaHTuy obecredeHnsI BEpXOBeHCTBA KoHCTUTYyIINY;

XapaKTEPUCTUKA PEAABHOTO Pa3AeAeHUsT BAACTEH;

- CTeIleHb PEaAbHOM HEe3aBUCHUMOCTU CyAeOHOU BAAc-
THU;

- CTeleHb CPAIeHus MOAUTUYECKUX, SKOHOMUIECKUX
n aAMUHUCTPATHUBHBIX CHA;

- CTeleHb OOecIieueHMs PeaArbHOTO PAaBEHCTBa BCEX
rnepea 3aKOHOM;

- YPOBEHL KOPPYIIIINY;

- YPOBEHb TEHEBOU 3KOHOMUKY;

- YPOBEeHb IPaBOCO3HAHUS HACEASHUST;

- KpUMUHOTeHHas 00CTaHOBKaA.

2. XapaKTepuCTUKU AeMOKpaTHYeCKUX pa3BUTHIL:
- YPOBEHb pPa3BUTUSI IAPAAMEHTapU3Ma;
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- CTeIleHb AOBepUsd K N30MpPATEABHOMN CUCTEME;

- YPOBEHb CTAHOBAEHUS ITOAUTUYECKUX NMapTUN;

- cBODOOAA TIpEeCcCHI;

- cBoOopa MHTepHeTq;

- cBOOOA@ coOpaHuy;

- cBOOOAA OO BLEAVHEHUH;

- YpOBeHb Fpa}KAaHCKOfI AKTUBHOCTU MU CTAHOBAEHUA
WHCTUTYTOB TPA’*XAQHCKOTO OOIIECTBa;

- HpOBpa‘-IHOCTB AEATEABHOCTN I/IHCTI/ITYTOB BAACTH,

- YPOBEHb AeeCIOCOOHOCTH TOCYAAPCTBEHHBIX AEMOK-
paTI/I‘IeCKI/IX I/IHCTI/ITYTOB;

- PEAUTHO3HBIE CBOOOARL;

- CTelleHb 3allUIeHHOCTH npaB HAaIITMOHANABHBIX MEHBb-
IINHCTB,;

- YPOBEHb IAIOPAAU3Ma;

- YPOBEHb TOAEPAHTHOCTH;

- YpOBeHB HeAI/ICKpI/IMI/IHaﬂ;I/II/I.

3. ComuanbHble XapaKTepPUCTUKM:

- YPOBEHE 0e3pabOTHUIIRI;

- YPOBEHb MUTPALNH;

- YPOBEHL CTAOMABHOCTHU II€H (YPOBEHBb WH(AAIINN);

- CPEAHEroAOBOM POCT BAAOBOTO BHYTPEHHETO MPOAYK-
Ta B pacueTe Ha AyUIy HAaCEASHUST;

- COOTHOIIIEHVE IIPOKUTOYHOIO MUHUMyMa K MUHU-
MaABHOM 3apabOTHOM IAATE;

- COOTHOIIIEHNEe TeHCUM K CpeApHeU 3apabOTHOU IiAa-
Te;

- YPOBEHb COIMAABHOM 3alUIIEeHHOCTH YMCTBEHHOTO
TBOPYECKOI'O TPYAZ;

- AOASI HaCEAEHUSI C AOXOAAMU HUKEe CTOMMOCTU MHU-
HUMAaABLHOM NOTPEOUTEABCKOM KOP3UHBI B pacueTe Ha
100 TBIC. HaceAeHUd;

- COOTHOIIIEHUE T'OAOBBIX AO0XOAOB 10 HMpOIlEeHTOB ca-
MBIX OOTaTBIX K T'OAOBBIM AOXOAAM OCTAALHBIX 90
ITPOIIEHTOB HaCEeAEHUS;
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- COOTHOIIIEHUE TOAOBBIX AOXOAOB 10 MpOIlEHTOB ca-
MBIX OOTaQTBIX AMI] K OIOAJKETHBIM CPEACTBAM, BEIAE-
AEHHBIM Ha COIMAABHYIO C(pepy CTPaHBI 3a TOA;

- COOTHOIIIEHME TOAOBOM 3apPHAATHI AOASKHOCTHBIX AUIL
3aKOHOAQTEABHOM, WCIIOAHUTEABHOM U CyAeOHOU
BAACTU K AEKAAPUPOBAHHBEIM OOIIMM AOXOAAM 3a
AAHHBIUA TOA;

- COOTHOIIIEHNE AEKAAPUPOBAHHBIX I'OAOBBIX AOXOAOB
AMAEPOB ITOAUTHYECKUX TAPTUU K CpeAHel 3apadoT-
HOM IIA@Te B CTpaHe;

- AMHAMHKA I/IMYI_U;eCTBa BBICIIINX AOAJKHOCTHBIX AUIT 1
IIOAUTUYCCKOM DAUTEI CTPAHEI B I'OABI 3aHATHUA MU
FOCYAQPCTBEHHBIX AOAJKHOCTEMN.

[MTocrepHVE TTOKA3aTEAM XapaKTEPU3YIOT YPOBEHL OAU-
rapxu3aliuyd BAACTH, 9YTO B CBOIO OUYepPeAb OTPa’kaeT peaib-
HOEe COCTOSTHUE peaAmr3aliiuy IIPUHITUIIa Pa3AeAeHUs] BAAC-
Tel. Hamm mccaepoBaHus, B 4aCTHOCTH, CBUAETEABCTBYIOT,
YTO, HAIIpUMepP, KOrpaa B I'OAOBBIX AOXOAAX BBICIINX AOAJK-
HOCTHBIX AWI, 3aKOHOAAQTEABHOM, UCIIOAHUTEABHOMN U CyAe0-
HOM BAACTHM CTPAHBI AOAY 3apaboTHOM mAaThl BeIIIe 80-90
IIPOIIEHTOB, TO yrpO3a CPAllleHUsI IOANTUIECKOTrO, 3KOHO-
MWUYECKOTO ¥ aAMUHUCTPATUBHOTO TTOTEHITMaAa CHU)KAETCS
AO MUHHMyMa ¥ HMEIOTCSI pearbHBIE IPEAIOCHIAKH AAS
AEMCTBUTEABLHOTO Pa3AeAeHUs BAacTeil. BakHO TO, 4TO B
TTOAOOHBIX YCAOBUSIX PearbHasi MOTHUBAIIUS HOCUTEASI BAAC-
TH - 3@ PeKTHBHAA pearnsanud ero pyakuuu. OAHAKO KOT-
Aa TIAQTQ, IIOAYYEHHas 3a OCylLIecTBAeHHe (QYHKIUHU
HOCUTEAS BAACTU, HUOKe 50 MPOIEHTOB €ro IOAOBBIX AOXO-
AOB, OYEBUAHO, YTO (PYHKIIUSA CTAHOBUTCSI ABIMOBOMU 3aBe-
COU AAS OCYIIECTBAEHUS AEITEABHOCTH, OOeCIIeYnBaIoIen
€ro OCHOBHOM A0XOA. B HEKOTOPBIX CTpaHaX BCTpPEYaeTCs
TakKasg KapTHUHA, KOTAA B CUCTEMe CyAeOHOM BAACTU 3TOT IIO-
KazaTeAb COCTaBAsIET 55-00 MPOIIEHTOB, B UCIIOAHUTEABHOM
- 35-40, a B 3aKOHOAQTEABHOU - BIIAOTH AO 2-3 IIPOIIEHTOB.
IlopoOHaAsA KapTHHA - 3TO AAKMYyCOBasg OyMara, CBUAETEAb-
CTBYIOIIAsl O CUCTEMHBIX MeTacTa3ax M OIAaCHBIX MCKaKe-
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HHUSIX OCHOBOIIOAAQTAIOIIUX KOHCTUTYIIMOHHBIX [IEHHOCTEN U
IIPUHITUIIOB.

He CereT TAaK>Xe, YTO BO MHOTUX HOBBIX HE3ABUCUMBIX
rocypapcTBax IIOBCEMECTHBIE IIPOIeCcChl IPUBATU3AINHA
COHpOBO}KAaAI/ICB MHOT'OYMCAECHHBIMU HpOHBAeHI/IﬂMI/I KOp-
PYILWY, 4TO B AAABHEMNIIIEM NMEAO TaK)Ke APYTHe HeTaTUB-
HBIE BOCITPOM3BOAATIINECS TTOCAEACTBUSA. CAepAOBAaTEABLHO, B
3TUX CTPaHaX AAI XAapPaKTEPUCTUKM PEaAbHOM KapTUHEI
KOHCTI/ITYI_[I/IOHHI:JX I/ICKa}KeHI/II\/)I BaAa’>XKHO paCC‘-II/ITaTB COOTHO-
nmieHme AOXOAOB IIOAUMTHUYECKUX AI/IAepOB, AONKHOCTHBIX
AHUIL 3d8KOHOAAQTEABHOU, UCIIOAHUTEABHOMN U CYA€OHOU BAAC-
TH (BMECTe C AOXOAAMHU YAEHOB HUX CeMel) CO CPEAHETOAO-
BLIM POCTOM AOXOAHOM Y9aCTH FOCYAAPCTBEHHOTO OI0AYKeTa
3a ntocaepHue 20 AeT. DTO MOJKET CAYKUTH TaK)Ke CBOeOO-
Pa3HBIM IIOKa3aTeAeM OIIeHKM YPOBHS TEHEBOTO CEKTOpa.
1_[0 HAIIMM OIl€eHKAaM, Ad’Ke B TeX CTpaHaX, TAE YpOBeHB Te-
HeBOM 3KOHOMHUKHU o1jeHuBaeTcsa 40-50 mpo1jeHToB, yKa3aH-
HOe cooTHoIlleHne 6oabIne 2,5-3. B AeMICTBUTEABHOCTH 3TO
CBUAETEABCTBYET M O Oonee BBEICOKOM YPOBHE TEHEBOIO
CEeKTOpa, U O KOPPYMIUPOBAHHOCTHY CUCTEMHI.

AASd KOMIIAEKCHOT'O HAQYYHOTO aHaAM3a U MHOTO(daK-
TOPHOM OIIeHKU PEaArbHOT'O COCTOSTHUSI KOHCTUTYIITMOHAAN3-
Ma Ba>XHO COIIOCTaBAEHUE BCeX BBIIIIEOTMEUEeHHBIX
XapaKTEePUCTUK, a TaKyke ONpeAeAeHMe Ha WX OCHOBE
O0OOIIEHHOTO MHTETrPAABLHOTO ITOKa3aTeAsi. KoandecTBeH-
Hasl OMPEAEAEHHOCTh MTOAOOHOTO ITOKA3aTeAsT TIO3BOAUT BhI-
SIBUTH Y3KHEe MeCTa MCKa’KeHUM KOHCTUTYIUOHAAW3Ma M
OCYU.[QCTBI/ITB HpOI‘paMMHO-HeAeBYIO HOAI/ITI/IKY AN X npe—
OAONEHU T35,

I/IHTeraJ\bHLIﬁ IIOKA3dTeAb BLIUHUCAACTCA M3 CUCTEMBI
IIePEYNCAEHHBIX MHAVMKATOPOB, YIUTEIBAsI TaK)Ke KOPPeAs-
IJ;I/IOHHYIO CBsA3b MQ}KAY OTAEABHBIMU IIOKA3AaTEAdAMHU, U BBIT-
ASIAUT CAEAYIOIIUM 0Opa3oM:

306 06 arom em. Apyrionsin I'.T'. Honerurynonaiusm: ypoku, BbI3OBbI, TapaH-
. — Rues: "Jloroc”, 2011. - C. 99-100.
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~ G(X) Ln(l yBJ)’

B=i,

rae Ul - uHTerpaAnbHBIM YPOBEHb
KOHCTUTYLIMOHHOU YCTOMYUBOCTH,
Xij - XapakTepuCTHUKa j-ro HUHAUKATOpa
i-TOM CTpaHbl (IPYIIHI),
X gs’ - XapakKTepUCTHUKa 3TaAOHHOTO
UHAMKATOPA,
Y Bj - K03(pPULMEHTH TapHOM KOPPEASIIUH.
[TpepraraemMass MeTOAVKA IIO3BOASIET TaK)Ke PEUIUThb
BONpOoC 00 YIIPaBASIEMOCTH IIPOIECCOB, ONPEAEACHUN BO3-
MEUCTBHUS KaKAOTO UHAUKATOPAa Ha HMHTEIPAAbHBIM YPOBEHD
pearbHOTO KOHCTUTYIIMOHAAU3MA.
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7. KOHCTUTYLIMOHHBLINT MOHUTOPUHT
TAPAHTUPOBAHUNS BEPXOBEHCTBA ITPABA

KoHcTuTynmmonHoe IpaBo M MeXXAyHapoOAHask KOHCTHU-
TYIIMOHHAS IIPAKTHKa IPUAAIOT OCOOYI0 Ba’KHOCTH TapaH-
TUPOBAHUIO HEIOCPEACTBEHHOTO AEUCTBUS IIPAB YeAOBeKa.
TOABKO TaKuUM IIyTEeM MOJKHO I'apaHTHPOBATh BEPXOBEHCTBO
ITpaBa, AOOUTHECS, YTOOBI U3 HETO CAEAOBAAO COITMAABHOE
II0BeAEeHEe AMYHOCTH, IIOAUTHNYECKOEe IIOBeAeHHnEe IIOAUTH-
YeCKUux I/IHCTI/ITYTOB FOCYAapCTBa n HY6AI/I‘IHOG IIOBEeAEeHUEe
BAacTel. HeaoBeK, ero AOCTOMHCTBO, OCHOBHBIE TIpaBa U
CBOOOARI, IPH3HABAsICh TOCYAAPCTBOM BBICIIEN II€HHOCTEIO,
AOAKHBI 00yCAQBAMBATh HEYKOCHUTEABHYIO PeaAn3aluio
IIpPUHIONUIIA BEPXOBEHCTBA IIpaBa M rapaHTUpPOBATh Orpa-
HUYEHUE BAACTU IIPaBOM.

[TpoGaeMa HeMOCPEACTBEHHOTO ACHCTBUS IIPAaB YEeAOBe-
Ka TpebyeT, B YaCTHOCTH, YETKYIO HAyYHYIO IO3UIHIO B
CAEAYIOIINX BOIIPOCAX:

Bo-niepBBIX, B YeM COCTOIT KOHCTUTYIIMOHHEIN XapakTep
U CoAeprKaHue TTOHATUS "HEeOCPEACTBEHHOe AeHCTBUe" ?

BO-BTOprX, KAKOBBEI T'dpPaHTHM HEIIOCPEACTBEHHOIO
MEVCTBUA IIPAB YEAOBEKa?

B-TpeTLI/IX, KaKOBad POABb KOHCTI/ITYLII/IOHHBIX CYAOB B
ob0ecrneyeHNU HEeIOCPEACTBEHHOTO AENMCTBUS IIpaB YeAoBe-
Ka?

[MonblTaeMcst B IEPBYIO OYepeAb BKpPATIle OOPATUTHCS
K MEeXAYHAPOAHOMN KOHCTHUTYIMOHHOM IIpaKTuKe. B KoHC-
TUTYLIMIX Pa3HBIX CTPAH B KaueCTBe OCHOBOIIOAATAIOIUIETO
KOHCTUTYIIMOHHOTO IOAOKEHMS, B YaCTHOCTHY, 3aKPEIIAEHO:

- "Hukecaepytoniue OCHOBHBIE TpaBa 0OO0S3aTEAbLHBI

AAST 3aKOHOAATEALHOM, MCIOAHUTEALHOM BAACTH U
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IPaBOCYAMSI KaK HEMOCPEACTBEHHO AEHCTBYIOIIee
npaBo" (uacTh 3 ctatbu 1 Koucturynun depepaTus-
Hol1 PecnnyOauku I'epmaHus).

- "KoHCTUTYIIMOHHBIE IPUHITUTIEI 0O OCHOBHBIX ITPaBax
U cBOOOAAX ¥ MX FapPaHTHUSX SIBASIOTCS HOPMaMH4 IIpsi-
MOTO AEWCTBUS W 00S3aTEABHBI AAS BCeX TOCYAAp-
CTBEHHBIX W YaCTHBIX OPTaHOB" (IIepBasi YaCTh CTaTbU
28 KoHCTUTYIIUU AHTOABI).

- "Bce mpusHanHble KOHCTHTYIIMEHN TpaBa SIBASIOTCS
HEIIOCPEACTBEHHO AEMNCTBYIOIIMMHU ¥ IOAB3YIOTCS
OAVMHAKOBBIMU TapaHTUSIMU WX 3allIUTH (IepBas
yacTh cTaThu 109 Koncturynuu boansun).

- " ITpu oCyIIecTBA€HUM BAACTH HApPOA M FOCYAQPCTBO
OrpaHMYEHbl 3TUMH IIpaBaMu M CBOOOAAMM KaK He-
ITIOCPEACTBEHHO AEMUCTBYIOUIMM ITPaBOM' (CTaThst 7
Koncturynuu I'py3un).

- "KoHCTHTYITMOHHBIE TTOAOKEHUSI 00 OCHOBHBIX IIpa-
Bax U CBOOOAAX U WX TapPaHTUSIX SBASIOTCS HOpPMaMH
IPSIMOTO AEMCTBUSA U 00I3aTEABHEI AN BCEX TOCYAAP-
CTBEHHBIX W YaCTHBIX AWI] ¥ OPTAHOB" (IIepBas 4yacTh
crateu 18 Koncturynuu ITopryraaun).

- "TlpaBa 1 CBOOOABI YEAOBEKA U TPAKAAHUHA SIBASIOT-
Csl HENOCPEACTBEHHO AENCTByIOmuMu' (cTaTbs 18
Koncrurynun Poccuiickoii ®epepanun).

- "TocyaapcTBO OrpaHMYeHO OCHOBHBIMM IIpaBaM# U
CcBOOOAAMU YEAOBEKA M TPAKAQHUHA, SIBASIOIIUMUCS
HEIMOCPEACTBEHHO AEHCTBYIOUIUM IIpaBoM” (CTaThs 3
Koncturynuu PecnyOAnKu ApMeHus ) u T.A.

YOOMSIHYyTEIE M APYTHE aHaAOTMUYHbIe KOHCTUTYI[HMOH-
HBIE TIOAOJKEHUS IIPEAIOAATaloT:

Bo-11epBbIX, OTCYTCTBUE EAMHOTO IIOAXOAA KaK OTHOCHU-
TEABHO XapakKTepa HEIIOCPEACTBEHHO AEWCTBYIOIIUX IIPAaB,
TaK ¥ OTHOCHUTEALHO UX copepskaHus. EcAn B HEKOTOPBIX
CTpaHax HeIIOCPEACTBEHHO ACHUCTBYIOIIUMU CUMTAIOTCS OC-
HOBHBIE IIpaBa 4eAOBeKa U I'pakpaHuHa ('epmanusg, AHro-
A4, Tlopryraamga, ApMmeHus), To B APYIMX - TAKOBBIMH
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CUWTAIOTCA BCe IpaBa (HanpuMep, boamsusg, Poccurickasa
Qepepanus u Ap.).

Bo-BTOPBIX, €CAU B OAHOM CAyYae 0CO0O HOAUEpPKHUBA-
eTcsl 0OCTOSITEABCTBO HEIIOCPEACTBEHHOTO AEMCTBUS IIPaB
u npoOaeMa ero oOecrneuenus (Hanpumep, boamsus, Poc-
cuiickaa Depepanysi), TO B APyroM CAydae OCHOBHOHM akK-
IIeHT AEeAdeTcsl Ha IpobaeMe OrpaHMYeHHOCTH BAACTH
3TUMM NIpaBaMu (HanpuMep, 'epmanusa, Auroaa, ['pysus,
ApmMeHus u Ap.).

B oboux caydasgx MMeeM AeAO C TaKOW OpPTaHUYECKU
B3aMMOCBSI3aHHOM TIPAaBOBOU PEAABHOCTBIO, TAE AEAAETCS
KOHCTUTYITMOHHAA ITOIIBITKA YTOYHUTEL IIEeAb 1 OCHOBHYIO I'a-
paHTHIO ee pearnsanuu. Lleab - oDeclieueHne HENOCPEA-
CTBEHHOT'O AEMCTBUS IHpaB 4dYeroBeka. Ee ocCHOBHas
rapaHTHs - 3aKpelAeHue 00s13aTeAbHOT0, OrpaHUYUTEeAb-
HOr0 XapakKTepa 3THX NpaB AAS BAacrel. OTO OAHO U3
TA@BHBIX AOCTUKEHUW COBPEMEHHOW KOHCTUTYIIMOHHOU
MBICAH. OAHa U3 OCHOBHBIX XAaPAKTEPHLIX YePT KOHCTUTY-
IIMOHHBIX CHUCTEM IIPAaBOBOTO AEMOKPATUYECKOI'O TOCYAAp-
CTBa 3aKAIOUAETCSI B TOM, UTO Aa’Ke HApPOA, SIBASIOIIUNCS
HOCUTEAEM U MCTOYHUKOM BAACTH, HE MOJKXET IIPUHATH Ta-
Kyl KOHCTUTyLMIO, B KOTOPOU BEPXOBEHCTBO IIpaBa He ra-
paHTUpOBaHO. Haue roBops, HEMOCPEACTBEHHOE AelICTBHE
1IpaB YeAroBeKa SIBASIETCS. OTPaHNYUTEABHBIM (PaKTOPOM U
AAsl Hapojpa IIPU OCYUIeCTBA€HUM MM IIPUHaAAesKaliei
eMy BAacCTH.

OTO OOCTOATEABCTBO MMEET METOAOAOTHMYECKOe 3Hade-
HYEe C TOYKYU 3PEeHUSI TapaHTUPOBAHNS BEPXOBEHCTBA IIPaBa.

KOHCTI/ITYL[I/IOHHBIG HOPMBI HE TOABKO AOAJKHEI ITPDOBO3-
TAQIIaTh KOHCTUTYIIUOHHLIE IIpaBa YeAOBeKa, HO ¥ MaKCH-
MAABHO Y€TKO YCTAHABAMBATHb I'dPAHTUN UX PedAn3aAlluH,
00s13aTeAbCTBa rOCyAapCTBa, AONyCTUMbIe paMKH OrpaHu-
YyeHHUs OTAEABHBIX IIpaB. [IpaBa 4eroBeKa AOAKHEI pac-
CMaTpUBATLCS KaK pearr3yeMble IIPaBa, a UX OTPaHNYEeHUS
AONKHBI UCXOAUTH U3 HOPM MEXAYHAPOAHOTO IIPABQ, OBITH
COpa3MepHBIMH, He MCKa’kKaTb COAep’KaHWe U CMBICA IIpa-
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BQ, YETKO YCTaHABAMBATHCSA 3aKOHOM, COIIPOBOKAATHCS PaB-
HOII€HHBIMU OOSI3aHHOCTSIMU ITyOAMYHOM BAAQCTH.

HecMmoTps Ha 0COG€HHOCTH KOHCTUTYIIMOHHBIX (DOPMY-
AUPOBOK, HEIIOCPEACTBEHHOE ACUCTBHME IIPAB YeAOBeKa KaK
MWHUMYM IIPEAIIOAATAET:

1) 4enOBeK B CyAe, CCBHIAASACH HAa HEINOCPEACTBEHHOE
AEVCTBHE CBOUX IIPaB, MOJKET HAAESTLCS Ha UX PaBHOIIEH-
HYIO 3alIUTY;

2) Ha KOHCTHUTYLMOHHOM YPOBHE AOAJKHBI CO3AABATHCS
dYHKIMOHAABLHEIE ¥ MHCTUTYIIMOHAABHEBIE TAPAHTUN CYAE0-
HOM 3alIUTHl HEIIOCPEACTBEHHO AEWCTBYIOIIUX IIPAB YEAO-
BEKa.

B Hacrosiee Bpems 6oaee 3pPeKTUBHON (POPMOI pe-
AAM3aIMU 3TOM IIeAW CUYNTAETCS BHEAPEHNE MHCTUTYTA IIOA-
HOIIeHHOW KOHCTUTYIIMOHHOMN >Xan00n137.

KakoBa cuTyanusi ¢ TOUYKM 3PEHUS MERKAYHaPOAHBIX
IIPABOBBIX PETYAMPOBAHUN ?

OTaeAbHBIE MEKAYHAPOAHEIE IIPABOBEIE AOKYMEHTEI OT-
HOCHUTEABHO IIPaB YeAOBeKa MOJKHO YCAOBHO Pa3peAUTh Ha
AB€ TPYIIILL:

a/ TpeOyrolyie OT TOCYAaPCTB-YAEHOB BO3AEPIKAHUS OT
BMeIIaTEeABCTBA B 3TH NpaBa (HeraTMBHAas 0O0SA3aH-
HOCTB);

0/ TpeOylolye OT TOCYAAPCTB-YAEHOB aKTUBHEIX AEMCT-
BUM IIO OCYIIECTBAEHUIO 3TUX IIpaB (IIO3UTHBHAA
00SI3aHHOCTS).

Heo06xopuMO OTMETUTB, OAHAKO, UTO, KaK IIPaBUAO, OT-
P&’KEeHHBIM B 3TUX AOKYMEHTaX IIpaBaM IIOCPEACTBOM ITHUX
Ke AOKYMEHTOB He IpHAAHA CHAA HEIOCPEACTBEHHO
AEUCTBYIOIINX NpPaB. B Teopum Me>KAYHApOAHOTO IIpaBa
NIPUHAT IOAXOA, COTAACHO KOTOPOMY BOIIPOC HEIIOCPEA-

307 Cm. Study on Individual Access to Constitutional Justice. Adopted by the
Venice Commission at its 85th Plenary Session (Venice, 17-18 December
2010).0n the basis of comments by Mr Gagik Harutyunyan, Ms Angelika
Nussberger, Mr Peter Paczolay.Published by the Center of the Constitutional
Law RA, 2012, p. 268.
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CTBEHHOTI'O AeﬁCTBI/IH IIpaB, 3aKPEIACHHBIX B MEXXAYHAPOA-
HBIX IIPABOBLIX AOKYMEHTAX, pelllaeTCsda, UCXOAd U3 Q)OpMBI
MIPUHATBEIX COOTBETCTBYIOIIMMHU T'OCyA@pCTBaMu o00s3a-
TEABCTB B CBA3U C HUMMU.

Htak, B npuHaTOM B 1966 rony Me>xAyHapOAHOM ITak-
Te 0 rpa>kAaHCKHUX U MOANUTHUYECKHUX MpaBax MpeACTaBAe-
HBI OCHOBHBIE KAQCCHUYECKMe IIpaBa 4eAOBeKa, OAHAKO HU
OAHa m3 53 craTel IlakTa He peryAnpyeT BOIPOC UX HEIOC-
peACTBEHHOTO AeiicTBUA. boaee Toro, B I'lakTe nipu yKasa-
HUU 00513aTEeABLCTB I'OCYAQPCTB-YAEHOB OTHOCUTEABHO IIPaB
YeAOBeKa YIOTPEOASIIOTCS TEPMUHEL "00s3yeTcs yBakaTs",
"00s13yeTcsa obecrieynBaTh , "00SI3yeTCs MOOUIPSTH".

B MexXAyHapoAHOM HaKTe 00 YKOHOMHYECKHUX, COIM-
dABHBIX WU KYABTYPHBIX IIpAaBdX IIPEACTABAE€HBI COITHMAAB-
HBIE IIpaBa YeAOBEKa, U HU opHA U3 31 crareu [lakTa Takske
HEIIOCPEACTBEHHO He 3aKpelAsieT UX HeIOCPEACTBEHHOE
perictBue. B TlakTe npu ykazaHuUM 00S3aTEABCTB TOCY-
AAPCTB-YAEHOB OTHOCHUTEALHO IIPaB YeAOBeKa YIIOTPeOAsi-
FOTCSI TEPMUHEI " 00S3yeTCs ... MPUHATh B MAKCHMaAbHBIX
nmpeAeAax MMEIONUXCS PecypcoB Mepbl” u "00s13yeTcs
obecmeunTs".

AHanOTHMUYHBIE PEryAHMPOBAHUS NPEAYCMOTPEHEI TaKKe
B IlepecmoTpeHHo# EBpomeicKoN conuaAbHON XapTHUH, B
KoHBeHIIM IPOTUB IBITOK U APYTUX JKECTOKHNX, 0ecueno-
BE€YHBIX AN YHMIXAIOMINX AOCTOMHCTBO BUAOB 06pameHmI
N HAKA3dHHUA U B APYIUX 061[[61/13BeCTHbIX ME>XXAYHAPOA-
HBIX AOKYMEHTAdX.

W3 psapa yIOMSIHYTEIX AOKYMEHTOB, KaCaIOUIMXCs IIpaB
YEeAOBEKQ, C TOUKY 3PEHUST YCTAHOBACHUST O0SI3aTEABCTB AAS
TOCYAQPCTB-9AEHOB, oTAndaeTcs: EBponeiickasi KOHBEHIIUS
0 3alluTe IIpaB YeAOBeKa M OCHOBHBIX CB0O0OOA 1950 ropa.
C mepBOTroO B3rafipd YIOMSHYTBHIM MEKAYHAPOAHBIU AOKY-
MEHT TaK’Ke IIPSIMO He IIPeAyCMaTpPUBAET IIOAOKEHHEe O He-
IMOCPEACTBEHHOM AeﬁCTBHH 3dKpPEIIA€HHBIX B HEM IIPAB,
OAHAKO cTaThsl 1 KoHBeHIIMM ycTaHaBAMBAET: " Bbicokue Ao-
rosapuBawmuecsi CTOpoHbI 00ecrmeYnBanT Ka)KAOMy, Ha-
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XOASIIIEMYCSI MOA UX IOPUCAUKINEN, TpaBa U CBOOOABI, ON-
peAereHHbie B pa3pene I Hacroseit KouBeniuu". [Tpu-
MeUYaTeAbHO, YTO TIPU YCTAHOBAEHWU O05S3aTEABCTB
TOCYAQPCTB-YAEHOB YIIOTPEOASIOTCS HEe TePMUHBI ' 00I3yeT-
cs1 obecrieynBaTh' MAM "00513yeTcs yBaykaThb', a TEPMUH
"obecrieunBaOT". B Teopun MeRAYHAPOAHOTO IIpaBa OTHO-
CUTEALHO peaAn3alliid Me>KAYHapOAHBIX AOKYMEHTOB, Ka-
CaIOTITUXCS TIPAaB YEAOBEKA, IPUHSAT MOAXOA, UTO KOTAQ TIPU
YCTAaHOBAEHUHU 00513aTEABCTBA T'OCYAAPCTBA YHOTpeOAseTCd
TepMUH "00s3yeTcs obecrneuynBaTh' WAU "0053yeTcs yBa-
JKaTh', OTMEUEHHOEe IIPEAIIoAAraeT 3aKpelaeHre Ha BHYT-
PHUTOCYAQPCTBEHHOM 3aKOHOAATEALHOM YPOBHE COOTBETCT-
BYIOIIMX IIpPaB, IIOCA€ Yero OHM HAUYMHAIOT IIOAHOIIEHHO
AENCTBOBAThH, @ TEPMUHHKI '00ecrneynBaroT", "rapaHTUPYIOT"
IIPEAIOAATAIOT HETIOCPEACTBEHHOE AEHCTBHE COOTBETCTBY-
FOITUX HOPM. TO eCTh, HOPMBI AOTOBOPa HEIIOCPEACTBEHHO
AEHUCTBYIOT CPa3y ke MOCAe ero paTuduKanuy, O0e3 UX 3aK-
PEeNnAeHHs BO BHYTPUTOCYAAPCTBEHHOM 3aKOHOAATEABCTBE.

B kKoHTekcTe yKa3aHHOTO HEOOXOAMMO OTMETHUTDL, YTO
EBpomnelickuii cyp N0 IpaBaM 4eAOBEKa B CBOMX DPelIeHU-
SIX HAIpsAMYIO He o0pamjascs K HeIOCPeACTBEHHOMY
AEUCTBHUIO IIPaB 4YeAOBEKa, OAHAKO OOpalfancs K BOIPOCY
HETIOCPEeACTBEHHOTO AeHUCTBUS MIPaB, 3aKpenAeHHbIX B KoH-
BEHIIUU O 3allUTe NMpaB YeAOBeKa U OCHOBHBIX CBOOOA.
Hanpuwmep, B Pemienuu ot 18 gauBapsa 1978 ropa HMpaangusa
npomuB CoeguHeHHoro KopoaeBcmBa (Ireland. The United
Kingdom) Cyp 4eTKO yCTAHOBUA, YTO, 3aMeHHB TepMUH
"00s13y10TCST 0OecrieunTs” Ha TEPMUH "oOecreunBaroT”, pas-
pabotunku KoHBEHIIUM XOTEAN YTOUHUTH, YTO YCTAHOBAEH-
Hele B paszpere | KoHBeHnuu mpaBa U CBOOOABI HEIOC-
PEACTBEHHO OYAYT OOeCHeunBaThC AAT KAa*KAOTO, HaXOAM-
merocs TMOoA IOPUCAMKIINEN AOTOBapWBAIOIIUXCS CTOPOH
(cm. Upaangus npomuB CoeguHeHHOro KopoaeBcmBa, *a-
Aoba Homep 5310/71, Pewenue om 18 auBapa 1978 roga, a6-
3ay 239). U3 pemienus Cypa MOJKHO CAEAAQTh BEIBOA, 4TO
YCTaHOBAEHHEIE B pa3pene I KouBeHIuM npasa u CBOOOABI
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B rocypapcTBax-uyaeHax CoBeTa EBpOIBI 9BASIOTCSA HeEIOC-
PEACTBEHHO AEUCTBYIOIIUMU ITPaBaMU.

3aCAYy>KUBAIOT BHUMAHUSI TaK’Ke AOTOBOPHI M COOTBET-
CTByIOIIHE AOKYMEHTH EBpomenckoro corwsa. Tak, Arok-
ceMOyprckuii Cyp IIpaBOCyAHUs €llle B BBIHeCeHHOM B 1963
roAy peuteHuu no Aeay Ban I'eHp eH Aooc, yCTaHOBHA, UTO
craths 12 Aorosopa "O0 yupexaeHun EBporneiickoro sKo-
HOMHYECKOTO CO00IecTBa" HajAeA€Ha CUAOM HEMmOCPeA-
CTBEHHOTI'O A€HCTBHUS. YKa3aHHoe Pellenue B AaAbHEHIIEM
He pa3 nepeyTBepKAaroch CypOM IPaBOCYAMS, CAEAOBa-
TEABHO, OHO CUMTAETCSI OCHOBAHUEM AAS PACCMOTPEHUS CO-
OTBETCTBYIOIUX AOTOBOPOB EBpoIeNcKoro corwsa Kak
HEIIOCPEACTBEHHO AeMCTBYHOIMNUX. CAepAOBATEABHO, K HX
YMCAY OTHOCHUTCH TakKe Xaprtusa EBpomneiickoro corwo3sa 00
OCHOBHBIX IIpaBax. Hap0o oTMeTUTH TaKk>ke, UTO CTaTha 288
npuHaroro B 2007 ropy AoroBopa o pedareAabHOCTH EBpo-
IIEMCKOT0 COI03a YeTKO YCTaHABAWBAET, UTO PETAaMEeHTHUPO-
BaHUuA EBpomnenckoro coiosa 00g3aTEeABHBI 1 HEIIOCPEACT-
BEHHO AEHCTBYIOT BO BCeX rocypapcrBax-uaeHax. To ecTh
IIPaBQa, 3aKpeNAeHHBIE B AOTOBOpax EBPONENCKOro corwasa,
d TaK>XXe B IIPUHATEIX PETAAMEHTUPOBAHUAX, ABAAIOTCA AN
TrOCyA@PCTB-YAEHOB HEIIOCPEACTBEHHO AEHCTBYIOIIUMY IIpa-
BaMMH.

OOyt BEIBOA 3aKAIOYAETCS B TOM, YTO U BO BHYTPU-
roCyAapCTBEHHOM IIpaBe, U B MEXAYHAPOAHOM IIpaBe Ta-
PaHTHUPOBaHNE HETIOCPEACTBEHHOTO AEMCTBUS MPAB YEAO-
BeKa pacCcMaTpUBAETCs KaK HamBa’kKHeUIllee yCAOBHE Ta-
PaHTUPOBaHMS BEPXOBEHCTBA IIpaBa. 3apada B TOM, KaK 3TO
00eCIIeuUTh.

OTOT BOIpPOC OBIA 0CO00 0003HAaUEeH IIpU pa3paboTKe
Konnennum KOHCTUTYIMOHHEIX pepopM B ApMeHUHU. Aero
B TOM, 4TO BO BCeX TeX CTpaHaX, 'A¢ Ha KOHCTUTYIITUOHHOM
YPOBHE YeTKO He pa3rpaHu4YeHbl OCHOBHEBIE KAACCHUYECKUE
IIpaBa ¥ MIPaBa COLUAABHOMN, 3KOHOMUYECKOMW, KYABTYPHOM
cep, oA BOIIPOC CTABUTCA pearm3anus TpeOOBaHUS He-
TTOCPEACTBEHHOTO AEWCTBUS OCHOBHBIX ITPaB. Kak mpaBuAo,
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OCHOBHBIE COITMaAbHBIE IIPaBa U IIpaBa Ha CBOOOAY B CTPYK-
TYPHOM acIeKTe B KOPHE OTAMYAIOTCS APYT OT Apyra. Ecam
rapaHTHUPYIOIIUe CBOOOAY OCHOBHBIE KAACCHYECKUE ITpaBa
YeAOBeKa B IIEPBYIO OUYepeAb TPeOYyIOT OT TOCyAapPCTBa BO3-
Aep>KaHUS OT BMEIIAaTEeAbLCTBA B OTHM IIPaBa, TO OOABIIUH-
CTBO OCHOBHBIX COIIMAABHBIX IIPaB, HAOOOPOT, TpeOyeT
MTO3UTUBHEIX ACHMCTBUU MyOANYHOW BAACTHU C IIEABIO OCYIIec-
TBA€HUS 3TUX IIPAB.

OcHoBoOIIOAATAIONIIe KOHCTUTYIIMOHHBIE PENIeHUs Tpe-
6YIOT Pa3rpaHUYUTE OCHOBHBIE COITMAABHEIE IIPpAaBad U IIEAN
rOCYAQPCTBa, UCXOAL M3 TPeOOBAHMM ITPABOBOM OIIPEAEAEH-
HOCTHM M 4eTKOCTHU. Bce Te Kacaromuecss COUaAbHOU cde-
PBI IIOAOSKEHMSI, KOTOPBIE OOSI3BIBAIOT TOABKO 3aKOHOAAQTEAS
U WCIIOAHUTEAS, AOAKHBI PaCCMaTPUBATLCS KaK IeAU IIO-
AUTHKHU TOCYAQPCTBa, IOCKOABKY OHM HeE SIBASIIOTCSI HEIIOC-
PEACTBEHHBIMU ITPABOBLEIMU Tpe6OBaHI/IHMI/I NMHAUBUAQ, A
COAEPKaT TOABKO IIeAU, KOTOPhIE TOCYAAPCTBO AOAJKHO pe-
aAM30BaTh 'TI0O Mepe BO3MOJKHOCTH'. B oTAmMuMe OT OCHOB-
HBIX IIPAB, IIeAU TOCYAAPCTBA - 3TO AUIIb OO BLEeKTUBHO-
IIPAaBOBEIE IIOAOJKEHUS, ¥ OHU HE CO3AAI0T CYOBEKTUBHBIX
IIpas.

B TO Xxe BpeMsa HAaAO MMETh B BUAY, YTO €CThb MHOTO
OCHOBHBIX IPaB OTHOCUTEABLHO COIIMAaAbHOU Ccdephl, KOTO-
pble SIBASIIOTCSI HEIIOCPEACTBEHHO AEUCTBYIOIIMMU IIpaBa-
MU (HaIpuMep, IPaBO Ha CBOOOAY BEIOOpa TPyAd HAU
IPaBoO Ha 3a0aCTOBKY) U KOTOPBIE MOJKHO 3aIlIUTUTEH TAKIKe
IIyTeM KOHCTUTYIIMOHHOTO IIPAaBOCYAHSL.

OmacHOCTD 3aKpPEeNAeHUsT OCHOBHBIX "KAAaCCUYECKUX' U
COIIMAALHLIX IIpaB 0e3 MX pa3rpaHuydeHNs, C OAHOM CTOPO-
HBI, 3aKAIOYAETCS B TOM, YTO CTpOTasi 00sS3aTEALHOCTE OC-
HOBHBIX "KAACCHUYECKUX' IIPaB MOJKET BBI3BATh HEpPEeaAu-
3yeMble OJKUAQHUS TAaKKe B CAydae OCHOBHBIX COITMAABHBIX
IIpaB, C APYTOM CTOPOHBI, HAOOOPOT, 00A3aTEABHOCTH MEHb-
e CTeleHH, KOTOPYIO MMEIOT OCHOBHEBIE COIMaAbHBIE
IIpaBa, MOXXeT CMATYUThL CTpOorue Tpe6OBaHI/H{, IIPEABABAS-
eMble OCHOBHBIM "KAACCHUYECKUM' TIpaBaM.
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OpAHO U3 BaXXHEUNNIUX pEelIeHUN 3TOU 3aAauu - pasrpa-
HUYEeHWe, C OAHOM CTOPOHBI, OCHOBHBIX "KAQCCHUYECKUX
mpaB", a ¢ APyTro¥ CTOPOHBI, 3aKOHOAQTEABHBLIX TapPaHTUN U
IeAel TOCYAQPCTBa B conuarbHOU cdepe. ITopoOHOE paasr-
paHuueHme MMO3BOASIET BEIAEAUTL BCE Te OCHOBHBIE ITPaBa,
HEIIOCPEACTBEHHO OIUPAasCh Ha KOTOPHIE AUI[O CMOJKET 3a-
IIUTUTH CBOM KOHCTUTYIIMOHHBIE IIpaBa TaKXe IIOCPEA-
CTBOM MHAWBUAYAABHON KOHCTUTYIIMOHHOM >KaAOOBHI.

BrinieynoMsHyTEIE YTOUHEHMS Ba’KHBI TaKKe C TOYKH
3peHusa NpoOAeMBI OTPAHUUYEHMM NpaB YeAOBeKa. YUUTHI-
Basl pa3zHooOpa3ue TeX AETUTHMMHBIX MHTEPECOB, KOTOPHIE
MOTYT OBITH HEOOXOAUMEI AAS OIPAaHMUYEHHUS OCHOBHBIX
IIpaB, IIepeueHb 3TUX TPeOOBAHUM HE MOJXKET OBITh UCUEp-
MBIBAIOIIUM, OAHAKO KOHCTHUTYIMS KaK MUHUMYM AOASKHA
3aKpENAITE Te TPeOOBaHM4, KOTOPhIE IOAYYHUAM BCeOOIee
IpU3HaHUE B COBPEMEHHOM KOHCTUTYIIMOHHOM IIpaBe, a
TakKe B yactu 1 craTthu 52 Xaptum EBporelickoro corwosa
00 OCHOBHBIX IIpaBaX. Peub, B 4aCTHOCTU, UAET O UYETKOM
3aKpeNAeHUN IPUHIIUIIOB COPa3MepHOCTH, OIPEeAEAECHHOC-
TU U HEHAPYIIEHUsA CYLUIHOCTH IIpaBa. B To ke BpeMsa KoHc-
TUTYLUSA AOAKHA YCTAHABAWBATB OCOOBIE TpPeOOBAHUA K
PEeryAMpYIOUIYM OCHOBHEIE IIpaBa 3aKOHaM, IIeAb KOTOPBIX
- CO3AQHME TPOIEAYPHBIX IIPEAIOCHIAOK 3PEKTUBHOTO
AEVCTBHUS OCHOBHBIX IIPAaB.

BepxoBeHCTBO IIpaBa, ABASISICH CYLIHOCTBIO IIPABOBOTO
TOCYAQPCTBa, IPEAIIOAATAET, UTO:

- IIpaBa YeAOBEKa AOAKHEI OBITh KOHCTUTYIIMOHHO 3aK-
PemAeHb], 3aKOHOAATEABLHO TapaHTHPOBaHEL, obecIe-
YeHBl M 3alUIlleHbl PaBHOIEHHLIMU WHCTUTYIIUO-
HAABHBIMU PeLIeHUSIMUY;

- AOAKEH YBa’KaThCs U FapaHTHUPOBATHLCS IIPUHITUAIL pa-
BEHCTBA BCEX IIepeA IIPaBOBLIM 3aKOHOM;

- 3aKOHLI ¥ WHBIE ITPABOBBIE aKTHI AOAJKHBI COOTBET-
CTBOBATH IPUHIUIIY IIPAaBOBOM OIPEAEAECHHOCTH,
OBITH TPEeACKa3yeMBIMH, YeTKUMHY, AUIIEeHHLIMU IIPO-
OeNOB U ABYCMBICAUS;
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- OCYUIECTBAEHME BAACTH AOAKHO 0a3MpOBATHCA Ha ra-
PaHTUPOBAHUM TAPMOHU3AIUN PYHKIIUN U ITOAHOMO-
YUU,;

- B OCHOBE OCYIIIECTBAEHUS ITYOANYHOU BAACTU AOAKEH
A€’KaTh IPUHIWI 3aKOHHOCTH;

- AOAJKEH TapaHTUPOBATHCI IPUHIUI 3aIIPETa CBOEBO-
AUSI 1 AOAKHBI OBITH YTOYHEHBI I'PAHUIIBI YCMOTpe-
HUS OPraHOB ITYOAWYHOM BAACTH;

- TOCYAQPCTBO AOAKHO HECTH ITO3UTHUBHYIO OOS3aH-
HOCTh B BOIIPOCE TapaHTHPOBAHUY, OOeCledeHud U
3aIUTHI IPaB U HECTH PABHOIIEHHYIO IyOAMYIHO-IIPa-
BOBYIO OTBETCTBEHHOCTH;

- Ar00Oe BMEIIATEABCTBO B OCHOBHEIE IIpaBa U Ar00OOe
AEUCTBUE BAQCTU AOAKHBI MCXOAUTH M3 IPUHIWIIA
COPa3MepHOCTY;

- IIPaBOBLIE CIIOPHI AOAKHEI MMETh HEOOXOAUMEIE Me-
XaHU3MBI UX 3PPEKTUBHOTO pas3pelieHNsI NCKAIOYU-
TEABHO IIPaBOBBIM ITyTEM;

- IIPaBOCyAUE AOAKHO OBITH HE3aBUCHUMEBIM U OeCIIpu-
CTPACTHBIM.

apaHTHpPOBaHMe MPUHIIUIIA BEPXOBEHCTBA IIPaBa MOA-
pa3yMeBaeT OAHOBpPEMEHHOE HaAWMuYMe BCEeX 3TUX B3aWMO-
OOYCAOBAEHHBIX U B3aMMOAOIOAHIIOMINX IIPABOBEIX YCAO-
BUl, o0ecrieueHNe HEOOXOAUMBIX AASI HUX KOHCTUTYIIUOH-
HbIX rapaHTUM.

BEIIeyIIOMSAHYTEIE TOAXOABI CAEAYIOT TaKyKe U3 IIOAO-
xeHuul Pesoaronuu [TaparameHTcKOM Accambaen CoBeTa
EBpomnnl HoMep 1594(2007), Pekomenpannu Komutera Mu-
Huctpos Coera Esponmer or 21 Hoa0pa 2008 ropa
CM(2008) 170, mo3urmii, npepACTaBAeHHBIX B AoKAape Bene-
nuaHckon komuccuu Coseta EBporne! ot 4 anpeaa 2011 ro-
pa CDL-AD(2011)003rev., u npunaroi 24 cenradbpsa 2012
ropa Pesoatorimu OOH "O BepxoBeHCTBe mpaBa’. YUMTHI-
BAIOTCS TaK’Ke PE3YABTATHl OOCY’KAEHUU Ha IIPOBEACHHOU
B paMKax npepcepaTeabcTBa CoepmHeHHOro KopoaeBcTBa
B Komurere munauCTpOoB CoOBeTa EBponsl KordepeHnuu
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"BepxOBeHCTBO TpaBa KaK NpAKTHYeCKas KOHIeNus"
(AospOH, 2 MapTa 2012 ropa) 1 Ha IPOBEAEHHOM B paMKax
IpeAcepaTeABCTBA PecniyOarku ApMmeHnda B Komurtere mu-
uuctpoB CoBera EBponbl Koudepenruu "EBpomnerickue
CTAHAAPTHI BEPXOBEHCTBA ITpaBa U TPAHUIBI YCMOTPEHUSI
HaITMOHAABHBLIX BAacTel" (EpeBan, 3-4 mtoas 2013 ropa).

B npakTuyeckoM acneKkTe BEpXOBEHCTBO IIpaBa HaAU-
yecTByeT HaCTOAbKO, HACKOABKO He IIOCTaBA€Ha I0A YI-
PO3y AerMTHMHOCTHh Oa3upylomielics Ha NpaBe BAAcCTH,
HACKOABKO 3aKOHBI SIBASIIOTCS IIPaBOBBIMH U BHITE€KAIOT U3
00BEKTUBHBIX MPEANOCHINOK, a CypeOHasl BAaCTh - He3a-
BHUCHUMAa M OecIIpucTpacTHa.

BceoOmiaa pekrapanysd IIpaB deAOBeKa KOHCTATHPYET,
yTO "IpU3HaHWE AOCTOMHCTBA, IPUCYIIErO BCeM YAeHaM de-
AOBEUECKOM CeMbH, W PABHBLIX U HEOTHEMAEMBIX WX MIPaB
SIBASIETCSI OCHOBOM CBOOOABI, CIIPABEAAMBOCTH U BCeOOIIe-
ro mupa". IlopuepKmBaeTcs TakKe, UYTO"BCE AIOAM POKAA-
FOTCSI CBOOOAHBIMU YW PABHLIMU B CBOEM AOCTOWHCTBE U
mpaBax'. YenroBeueckKoe AOCTOMHCTBO SBASIETCS BBICIIEH,
CaMOAOCTATOUYHOM IIEHHOCTBHIO U IPEABSIBASIET copa3Mep-
Hble TPeOOBaHMS K IPOSBACHHUIO COOTBETCTBYIOIIEro 00Ie-
CTBEHHOI'O TyMaHH3Ma M Mopaau. ['ymMaHHass IpaBoBas
CHCTeMa IIpeAlloAaraeT He TOABKO HaAWMdVe HEeOOXOAVMMBIX
CYOBEKTUBHBIX MOPAABHBIX KAQUeCTB y OTAEABHBIX YA€HOB
obmrectBa. 'AaBHOe - 3TO HAAMYME aA€KBATHOM OOIIeCTBEeH-
HOU CpeABl AAS UX NPOSABA€HUSA, (POPMUPOBAHUE TAKUX
IIPEAIIOCHIAOK, KOTAQ Ka>kKABIM YEAOBEK, BAACTHL U OOIIecT-
BO B IIeAOM OYAYT UMETh OAMHAKOBLIE aKCHOAOTUYECKHE
OpPUMEHTHUPHI, 6a3upyloniyecs Ha IPUHIIUIIE BEPXOBEHCTBA
mmpasa.

KouCcTUTYyIMS B pEAaABHOM KU3HU AOAKHA CTaTh BOII-
AoOllleHueM OOIIEeCTBEHHOI'O COTAACUS OCOOEHHO BOKPYT TEX
(byHAAMEHTAABHBIX II€HHOCTEMN, KOTOPble B YCAOBUAX
KOHKPETHOU COITUAABHOU PEAaAbHOCTHU SIBASIOTCS MOPAaAb-
HOM OCHOBOM M CYIJHOCTBIO COITMAABLHOTO IIOBEAESHUS YEeA0-
BEKa, a TaK)Xe OCHOBHOM XapaKTePUCTUKOMN OOIeCTBEeH-
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HOTO TIOBEAEHMS BAACTeM /IO olpeApereHHMIO KaHTa, BHYT-
PEHHUM MOPAaABHBIM 3aKOHOM WX CYIeCTBOBAHUS/.

VicToprsi KOHCTUTYIITMOHHBIX Pa3BUTUU caMa Mo cebe
ABASIETCS WCTOPHEN CAaMOIIO3HAHMS COIIMyMa, MCTOpHen
OCO3HAHHOTO OBITHS], OCMBICA€HHOTO COCYIIeCTBOBAHHS BO
BpEMEeHHU.

HMeroT THICSUYEAeTHIOIO WCTOPHUIO U MPUHAAAEIKAT OT-
1y AduHckou AeMOKpaTuu - COAOHY Te KPBIAQTHEIE CAOBQ,
uTo KOHCTUTYIIUM AOASKHBI M3AAraThCS C YI€TOM TOTO, AAS
KaKOTO HapoAad M AAI KAKOTO BpeMeHU OHU NpeAHa3Hade-
HBI: HApOA CO CBOWM II€HHOCTHBLIM BOCIPHUSTHEM, BpeMs -
C Y4eTOM YPOBHS €ro OCMBICAEHUS.

KakoBHEI B 3TOM IAaHE COBpeMeHHBIe KOHCTUTYIIUOH-
HBIe peaAuy B HAIIMX CTpaHax? AHaAMW3 ITOKA3BIBAeT, UTO
BO MHOTHX CTpaHax MMeeT MeCTO IOAUEPKHYTBIM KPHU3UC
KOHCTUTYIIMOHAAM3Ma, HU3KUM YPOBEHb KOHCTUTYIIMOHHOU
U TIOAUTUYECKON DTHUKU, AePOPMUPOBAHHOCTL MPOIIECCOB
KOHCTUTYLIIMOHHOTO Pa3BUTHUSL.

XapaKTepHBIMU YePTaMM COITMAABHON AECUCTBUTEABHOC-
TH BO MHOTUX CTPAHAaX CTAAW:

- BBICOKMY YPOBEHb KOPPYHIIUH;

- o0maga anatusg U HEAOBOABCTBO;

- HHU3KUU YPOBEHBb IIOAUTUYECKOU U U30MpATeAbHOU

KYABTYPHI;

- HEeAOCTATOYHBIM YPOBEHb OTKPBITOCTH BAACTEY;

- OTCYTCTBHE CHCTEMHOCTU U TapaHTUPOBAHHOCTU B

o0ecCIleueHNN U 3alUTe IIPaB YEAOBEKQ;

- HeAOBepUe CO CTOPOHHI I'PA’KAQH K CYAeOHOU cucTe-

Me U Ap.

Bce 3TO mpuBOAUT K HAaKOIAEHUIO OTPUILIATEABLHOMN 00-
IIIeCTBEHHOM 3HEPryuy, 4TO, KaK OTMEeYar0oCh, Habupasa Kpu-
THUYECKYIO MacCy, IPUBOAUT K COITMAABHBIM B3PBIBAM.

Bo wuszbeskaHme IOAOOHBIX CHUTyanul, COIUAABHBIX
B3PBHIBOB U PA3HOPOAHEBIX IIBETHBIX PEBOAIOIINY HEOOXOAM-
MBI OOBEKTHBHAS OIleHKa CUTyaIlu U aAeKBaTHLIE IIary 1o
TIPEOAOAEHUIO Ae(DUITUTA KOHCTUTYIIMOHAAN3MA.
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MM aHaAM3a pearbHOU cUTyaluu B cepe obeclieue-
HHMS BEPXOBEHCTBA IIpaBa MOYKHO OOpPATUTLCS K pacyeTaMm
BceMupHOTO TpOEKTa TPABOCYAHS IO OIIPEAEAECHUIO MHAEK-
Cca BepXOBEHCTBA ITpaBa x0T Obl 3a 2015 rop3%,

[TpepcTaBUM TOABKO HEKOTOPBIE OOOOIIEHHBIE PE3YAB-
TaThI:

Bo-niepBbIX, uccAaepOBaHUe oxBaThiBaeT 102 cTpaHbL.

Bo-BTOPBIX, AN PACKPBITUA OOIel KapTHUHBI OII€HKU
YPOBHS BEPXOBEHCTBA NPAaBa YYUTHIBAAUCH 535 IIOKa3are-
Ael.

B-TpeThuX, BCe 3TH NOKA3aTEAN OBIAM CTPYIIIUPOBAHBI
II0 CAEAYIOIIUM BOCBMU TPYIIIaM:

- YPOBEHBb PAa3AEAeHUs BAACTEN;

- YPOBEHb KOPPYUIINY;

- 3amyUTa OCHOBHBIX IIPAaB;

- OTKPBITOCTH YIIPAaBACHUS;

- YPOBeHL 0€30NaCHOCTH;

- IIpaBONPUMEHUTEeAbHas TPaKTUKQ;

- YTOAOBHOE IIPaBOCYAHE;

- I'Pa’KAQHCKOE IIPaBOCYAHUeE.

ITpepcTaBUM KpaTKUlM CPaBHUTEABHBIN aHAANW3 HEKOTO-
PBIX U3 IPUBEAEHHBIX ITapaMeTPOB.

Ha ocnoBe mpoBepeHHOTrO nuccaepoBaHud B 2015 ropy
0000IIaIONINN NHAEKC BEPXOBEHCTBA IIpaBa MMEA CaMbIU
BBICOKUM yPOBEHb B CKAHAMHABCKUX CTPAaHAax - 85-87%.

B CIIIA pAaHHBIM MHAEKC COCTaBASIeT 73 MPOIeHTa U
cTpaHa Haxoautcsd Ha 19 mecte. M3 102 cTpan B 62 AQHHBIN
moKazaTeAb HIKe 50 mpolileHTOB. Hapo MMeTH B BUAY, UTO
TaKOY IIOKa3aTeAb CUMTAeTCs HEeYAOBAETBOPUTEABHBIM pe-
3YABTATOM U CBUAETEABCTBYIOT 00 OIIACHOM AeUIIUTE
KOHCTUTYIIUOHAAU3MA.

Kakas kapTHHAa CAOKHMAACH B aclleKTe Koppynnuu? 3
102 cTpaH B 57 cTpaHaxX CUTyalus OIl€eHWBAETCI HEYAOB-

308 Cm. World Justice Project, Rule of Law Index 2015. The Index’s conceplual
framework and methodology were developed by Mark D. Agrast, Juan Carlos
Botero, and Alejandro Ponce. E-mail: aponce@worldjusticeproject.org

327



AETBOPUTEABHO, TO €CTh YPOBEHb KOPPYHIIIMU ITPEBBIIIAET
50 mpoI1eHTOB.

Camag OaaromnoayuHas curyanusa B Aanmu, Hopseruwu,
UIsenun, Ouuasuauy 1 CHUHTANype, TAe YPOBEHb KOPPYI-
uu cocTtaBageT 4-10 mpoIleHTOoB.

Ha ocHOBe Kakmx WHAWKATOPOB BEIIBASIETCS TaKasl Kap-
THa? OHa ompepeAsieTcd C y4yeToM 68 mapaMeTpoB, KOTO-
pble CTpyNIUpOBaHBI B YeThIpe OOO0OIIeHHBIE TPYIIIHL.
HacKOABKO AOASKHOCTHBIE AWIA UCIHOAB3YIOT CBOU (DYHK-
WU AAST TIOAYYEHUS AMYHOM BBITOABL:

- B UCIOAHUTEABHOM BAACTH;

- B CypeOHOU CHUCTEME;

- B 3aKOHOAATEALHOM BAACTH,

- B @pMUM U IOAUIINU.

CyurecTByrolag KapTUHa B 57 CTPaHaX CBUAETEABCTBY-
€T O COIIMaAbHOM MeTacTasde U Ae(pOpMUPOBAHHOCTH KOHC-
TUTYLMOHHBIX [IeHHOCTEY B PearbHOM JKU3HU.

[TpuBepeM Tak)Ke HEKOTOPHIE ApyTHe OOOOIIeHN.

Hampumep, o ypoBHIO 3alIUTH IIPaB YeAOBeKa camast
OnraronoayuHas curtyanusa B Ouuasaamu, Aanun, Hopse-
ruu, llIBenuu, a Takke B ABcTpun - 87-91 mporieHT.

CIIA cpean 102 cTpaH 3aHuUMaeT 26-oe MeCTO, a ypo-
BeHb 3alllUTHI IPaB YeAOBEKa OIfeHUBAEeTCS Ha 73 MPOIeH-
Ta. B cTpaHax HOBOM AEMOKpPATHUH ITOT IIOKa3aTeAb HIUKe
50 mpoI1eHTOB.

He ToABKO npuBepeHHEBIE TUQPEHL, HO ¥ Pe3YABTATHL He-
KOTOPBIX APYTUX UCCAEAOBAHUM YOEAMTEABHO IIOKA3hbIBAIOT,
YTO COBPEMEHHBIE BBI30BHI FaPAHTUPOBAHUS BEPXOBEHCTBA
KoHCcTHTYIMU M yCTaHOBAECHUS OAAMHHOTO KOHCTUTYIIHO-
HaAM3Ma B HAUIMX CTpaHax OOYCAOBAEHBI OCOOEHHO HU3-
KUM YPOBHEM peaAmr3aliuy IPUHIINIIa BePXOBEHCTBA IIPaBa,
9TO B CBOIO OUYepeAb OIPEeAEAsieT XapaKTep HEeOTAOKHBIX
KOHCTUTYIIUOHHO-IIPABOBBIX U MHCTUTYIIMOHAABHLIX pelle-
HUU, YTOOLL:

1) OpuHIIMI BEepXOBEHCTBA IPaBa CTaA OCHOBOU COIU-
AABHOTO IIOBEAEHUS Ka’KAOTO 9EeAOBEKQ;
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2) HOAWTHYECKOE NIOBEAEHUE MOAUTUUYECKUX HMHCTUTY-
TOB TaK’Ke Oa3MpOBAAOCh Ha IPUHIUIE BEPXOBEHCTBA
Ipas;

3) IIpPUHIIUII BEPXOBEHCTBA IIPaBa OIPEAEAUA Xapak-
Tep U COAeprKaHUe OOIIeCTBEHHOTO IIOBEAEHMS BAACTEM.

TOABKO TaKMM IyTEM MO’KHO B PEAaAbHOCTU OOECHEeUnTh
BepxOBeHCTBO KOHCTUTYIIMH M yCTaHOBUTL B HAIIUX CTpa-
HaX MOAAMHHBIN KOHCTUTYLIMOHAAU3M.
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8. KOHCTUTYLIMOHHBIT MOHUTOPUHT
OBECITEYEHNA ®YHKIIMOHAABHOTO
PABHOBECHS BAACTEN

Hapsapy ¢ MeTOAOAOTHYECKOM W MEeTOAWYECKOM IIOCTa-
HOBKOU BOIIPOCA, HaM IIPEACTABAIETCS HEOOXOAUMEIM pac-
CMOTPEeThb Tak’ke HEeKOTOPhle acCHeKTHl OCYIIeCTBAECHUS
KOHCTUTYIIMOHHOI'O MOHUTOPUHTIA, KOTOPBIE CBS3@HLI C
o0ecrieyeHneM B AMHaMHKe (QYHKIJMOHAABLHOI'O paBHOBe-
Cus BAACTH.

B peanbHOU XuU3HH oO0eclledeHHe KOHCTUTYIIMOHHOTIO
(DYHKIMOHAABHOTO PAaBHOBECUSI B OCHOBHOM OOYCAOBAEHO
DYHKITMOHAABHBIMH, IIPOTUBOBECHBIMU U CAEPKUBAIOIIVIMU
MMOAHOMOYUSIMU BAAQCTEH, @ TAK)Ke PEaAbHOMN POABIO TPaKAQH-
CKOTO OOII[eCTBa B peaArsalu o0IeCOIIMaAbLHOTO TOTEHITH-
ana CAEpsKHUBaHUSL U OTpPaHMYeHusT BAacTed. OyHKIIUIO
KOHCTUTYIIMOHHOM COAAGHCHPOBAHHOCTH OYE€Hb BIIEUATASIO-
me onucaia npodeccop C. XoaMmc, yKa3bIBas, 4To ... IIPUHS-
Tag B XVIII Beke Koncruryrnua CIIA omnmpaeTcsa Ha TpU
TIPUHIINIIE, ACUCTBUTEABHBIX U B Hallle BpeMd: 1) Bce AIOAH,
BKAIOYAsI IIOAUTUYECKYIO 3AUTY, CKAOHHEI OINOATHCS; 2) BCe
AIOAM, OCOOEHHO ITOAUTHYECKAS SAUTA, He AIOOAT TPHU3HABATh
CBOU OWIMOKMY; 3) BCE AIOAU, BKAIOUASA MOAUTHUECKYIO DAUTY,
HaXOASIIUECS B HACTOSIIee BPeMsI B OIIIO3UIIUH, IIOAYYIAIOT
YAOBOALCTBHE OT OOHApy’KEHMUS IPOCYETOB M AOKHBIX IIIa-
TOB CBOWIX COIIEPHUKOB U3 OIOPOKPATUUECKUX HAW IIOAUTH-
YeCcKMX KpPyroB. KOHCTUTyLmMsS NBITAeTCSH 3aCTaBUTH 3THU
TIPUHITAIIEI CAY’KUTb CBOUM IeAsIM, TpyOO TOBOpS, A@B IIpe-
pOTaTHBY COBEPIIATH OITMOKM OAHOM BETBU BAACTH, @ IIPABO
HCIIPABASITh X - AByM APYTHM (IIAFOC OOIIIECTBO U Ipecca) %,

309 Cm. Crusen Xomme. Konerurymum n koHernryimonamism //CpaBHUTEIbHOE
romcrurynontoe odospernue. 2012, N3(88). - C.68.
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C nosgBAeHUEM IEePBBIX KOHCTUTYIUU (PyHAAMEHTAAb-
HOM 33Aauell KOHCTUTYIIMOHHOM apXUTEKTYpPHI OBIAO U OC-
TaeTcd obecnedeHMe (PYHKIMOHAABHOTO pPa3AEAeHUd U
cOaAaHCUPOBAHHOCTH I'OCYAAQPCTBEHHOM BAACTU. Kak oTme-
YaA0Ch, B CTaThbe 16 bpaHIy3cKoM AeKaapanuu O IIpaBax
yeAOBeKa U TpakpaHuHa 1789 r. roBoputcs: "OOmiecTBo,
rAe He oOeclieyeHa rapaHTHUS IIpaB U HeT pa3jeAeHHs
BAacTei, He nmeeT KoHcTUTyun".

CeropHsITHSIS AUOGepaAbHas AeMOKpaTHs Takke "Gas3u-
pyeTcs Ha TpeX OCHOBHBIX KHUTaX - BEPXOBEHCTBE IIPaBa,
IIPUHIINIIE Pa3AEACHUS BAQCTEM, HAPOAHOM CyBEpeHUTeTe.
Nx cOaraHCUPOBaHHOE MPOSIBAEHUE B COITUAABHOU MPaKTHU-
Ke OIpepensieT XapakTep KOHCTUTYIIMOHAAM3Ma B AQHHOM
oO111ecTBe.

HeobxopuMO Tak>ke KOHCTATUPOBATH, UTO B AECATHU
Pa3AWYHBIX AOKTPUHAABHEBIX IIOAXOAAX K PA3AEAEHUIO BAaC-
Tel OOIel, eAMHOAYIITHO IIPU3HAHHONW 1 HEOCTIOPUMOU SB-
ASIETCSI TOABKO TeOopeTHdYecKasi KOHCTATaIusl HeoOXOAUMOC-
TH pa3peAeHus u cOaraHcupoBaHusa BaacTed. KOHKpeTHBIe
IIOAXOABI, (DOPMEI 1 METOALL M, TeM OOAee, IPAKTUYeCKUe
pelieHusl CyIIeCTBEHHO OTAMYAIOTCS B Ka>KAOU KOHCTUTY-
IIMOHHOM CHCTEeMe,

MBI AOAKHBI IPU3HATH, UYTO OAHWM W3 BBICOYAMIITHUX
AOCTV>REHUM aMepPUKAHCKOTO KOHCTUTYIIMOHAAW3MA SIBAS-
eTcsl MMeHHO TO, YTO AOKTPHHA Pa3AEAeHUs BAACTEH B
Konctutynuu CILIA nprobpenra CUCTEMHYIO IIEAOCTHOCTE U
BHEApPEHUE CHUCTEMEBI CAEP’KEeK W IIPOTHMBOBECOB IPUAANO
KoHcTuTymum xapakTep AVHAMUYHOTO PETryAMpPOBaHUSA 06-
IIEeCTBEHHBIX OTHOIIEHWY, IepeBeAd KOHCTUTYIUOHHYIO
CHCTEMY Ha PEABCHI Pa3BUBAIOIENCS COAAAHCUPOBAHHOCTH.

Kak perniaercs 3apaua paspereHus U cOaraHCUPOBAH-
HOCTH BAAQCTEU B HAIIA AHU C YIETOM TOM OOBEKTUBHOU pe-
aABHOCTH, YTO B MHpPE IOSIBHUANCH CIEIMaAN3VWPOBaHHLIE
TOCypapCTBEHHLIE MHCTUTYTHI, KOTOPHIE AOAKHBEI HE3aBU-
CHMO TapaHTHUPOBATL BEPXOBEHCTBO U HEIIOCPEACTBEHHOE
pevictBue KoHCTUTYIIMN ¢
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Mem1 yOe>XpeHBI, 4TO IO OOABIIOMY CUETy IIO CYIEeCT-
By HUYEro He M3MEHHAOCH, U aMepUKaHCKasi AOKTPUHA
pasaereHUss M COAAQHCHUPOBAHHOCTU BAACTEM B IMOAHOU
Mepe >KUu3HecmocoOHa M B Halu AHU. OCHOBHEIE Tpebo-
BaHUA K 3(pdeKTUBHOMY (PYHKIUOHUPOBAHUIO AAHHOU
CHUCTEMBI, Ha HAIl B3TA4A, CBOAATCSA K CAEAYIOIIUM IIPEA-
ITOCBHIAKAM:

Bo-11epBbIX, pa3peAreHre BAACTeN - 3TO, B IIEPBYIO OYe-
peAb, DYHKIIMOHAABHEBIN, @ HE MHCTUTYLIVUOHAABHBIN IIPO-
Ilecc, 4TO YaCTO IyTaeTCcsd AaKe Ha YPOBHE KOHCTUTY-
IMOHHEBIX pelteHny. OnpepAeAeHHBIE OTAEABHBIE KOHCTUTY-
[IMOHHO-IIPaBOBLIe (DYHKIIUN MOTYT OCYIIIECTBASITL Pa3ANY-
Hble KOHCTUTYIIUOHHBLIE MHCTUTYTEL

Bo-BTOpBIX, TAABHAA 33Aa4a KOHCTUTYIIMOHHOMN apxu-
TEeKTYpHI - o0ecre4eHue, B IEPBYIO OUepeAb, COAAaHCHPO-
BaHHOCTH B cucTeMe (PYyHKIUSI-UHCTUTYT-IIOAHOMOYHSI.

B-TpeThux, IPUHITUTTUAABHBIM SIBASIETCSI BOITPOC O YeT-
KOM pa3rpaHudYeHUN (PYHKIIMOHAABHBIX, CACPKUBAIOIINX U
IIPOTUBOBECHBIX IIOAHOMOUYHNH KOHCTUTYIIMOHHBIX MHCTUTY-
TOB BAACTHU M oOeclieueHre ONTUMAaAbLHOM cOaraHCUPOBaAH-
HOCTU 3TUX TOAHOMOUMIA.

B-uyeTBepTHIX, HEOTAOKHOU 3apauell COBPEMEHHOTO
KOHCTUTYIIMOHOTO IIPaBa SBAJIETCS BHEADEHHE SKHU3HECIIO-
coOHOMU U 3(pHEeKTUBHOU CUCTEMBI BHYTPUKOHCTUTYLMOH-
HOM CaMO3aIIUTHl, YTOOBl B AMHAMUKE rapaHTHUPOBAAUCH
CBOEBPEMEHHOE BHIIBAEHUE, OIleHKAa M BOCCTAHOBAEHUE Ha-
PYIIEHHOTO (PYHKIIUOHAABHOTO KOHCTUTYLMOHHOTO PaBHO-
Becus. OTO, IO CYIIECTBY, SBASIETCA TAABHOU IEABIO
KOHCTUTYIITMOHHOU AMArHOCTUKM W OCHOBHOMN 3ajpadyeld
KOHCTUTYIIUOHHOTO KOHTPOAS B I[EAOM.

CxeMaTU4eCKU 3Ty CUCTEMY MOJKHO IPEACTaBUTH CAe-
AYIOIIUM 00Pa3oM:
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OCHOBHBIMU KPUTEPUAABHBIMH XapaKTepPUCTUKaMU
obecIieueHUs IIEPEUYNCAEHHBIX BEIIIE MPEAIOCHIAOK SIBAS-
FOTCA:

1) obecneuyeHne (QYHKIMOHAABHONW HE3aBUCUMOCTU
BeTBeM BAACTH;

2) rapaHTHMpOBaHWE MOAHOTHI U (PYHKIIMOHAABHOTO CO-
OTBETCTBUS TOAHOMOYNIN KOHCTUTYIIUOHHBIX MHCTUTYTOB,;

3) obOecnedyeHNe HENPEPBHIBHOCTH U HEPYIIUMOCTU
(PYHKIIMOHAABHOT'O KOHCTUTYIIMOHHOTO OanraHca B AMHaAMU-
Ke, B peaAbHOM JKU3HU, UTO, B CBOIO OUYePEAb, IIPEAIIOAATa-
€T HeAOIIyIIleHNe TaK Ha3bIBaeMoro oTuykpeHusa Koucru-
TYLLUX OT PEAAbHOU KU3HU.

V3yueHre KOHCTUTYLHUIM PA3AMYHBIX CTPAH HOBOU Ae-
MOKpAaTHUHU IIOKA3BIBAET, YTO HA 3TOM YPOBHE (POPMAABLHO
IIPAaBOBOE TOCYAAPCTBO, HAPOAOBAACTHE, BEPXOBEHCTBO
IIpaBa, AOCTOMHCTBO YEAOBEKa, CBOOOAR, KOHCTUTYIIMOHHAS
DEMOKpATHUS, Pa3AEAeHUE BAACTEN, OOIeCTBEHHOE COTAd-
CUe, PaBeHCTBO, TOAEPAHTHOCTH, IIAIOPAAW3M, COAUAAP-
HOCTB U ApyTHe OOIellpH3HaHHbIE [JeHHOCTH B UX OpraHu-
YEeCKOM €AMHCTBE CTaAd OCHOBOUM KOHCTHUTYIIMOHHBIX pellle-
Huti. Ho BMecTe ¢ 3TUM pearbHas AeUCTBUTEABHOCTD B OTUX
CTpaHax ApyTas, OHa OKa3aAach B APYTOM H3MepeHUu. B
OOABIINHCTBE 3THUX CTPaH B IIOAHOM Mepe He oOeclieueHa
CaMOAOCTATOYHOCTh KOHCTUTYIITUNU U MMeeT MeCTO CYIeCT-
BEHHAsi OTOPBAHHOCTb OCHOBOIIOAAramumiux KOHCTUTYIHU-
OHHBIX I[€HHOCTEN U MPUHIHUIIOB OT COIMAABHOM AENCT-
BUTEABHOCTU. XapaKTePHBIMU YepTaMH IIOCAEAHEMN, KakK
OBIANO OTMEYEHO, ABAAIOTCSA HU3KUW YPOBEHb KOHCTUTYIU-
OHHOMN KYABTYPBI, CUCTEMHAas1 HEIIOAHOIIEHHOCTb MEeXaHU3-
MOB OOeCIleueHUs BEPXOBEHCTBA IIpaBa, Haawmuue pedop-
MHPOBAHHOM, BHYTPEHHE NPOTHUBOPEUYNBON ITPABOBOM CHC-
TEMBI, OTCYTCTBHE €AVMHOTO IJ€eHHOCTHO-CUCTEMHOTO BOCIIPH-
SITUS COLMAABHBIX OPHEHTHPOB OOIECTBEHHOTO PAa3BUTHA.

Mo>XHO NpUBECTU MHOrO nNpuMepoB. OAHUM U3 HUX
MOJKET CTaTh CTPYKTYPHBIM aHAAU3 CaMUX KOHCTUTYIIHUH.
Hanpumep, ctpykrypa KoHcTuTymmuu ApMeHmnH, C TOUKHU
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3peHnd (PyHKIIMOHAABHOM COAAAHCUPOBAHHOCTH, aAOTUYHA
1 HeIlloCAepOBaTeAbHA. [Tocae raaB 00 OCHOBAaX KOHCTHUTY-
IIMOHHOT'O CTPOSI U O IpaBaxX YeAOBeKa HPEACTABASIOTCS
KOHCTUTYIITUOHHBIE UHCTUTYTHI [Ipe3maeHTa, IapAaMeHTa,
[MpaBuTEeABCTBA U, HAPSIAY C HMMHU, KaK OTAEAbHAs TAaBa
BBIAEAdETCA CyAeOHad BAACTh. He TOABKO HapylleHa CTPYK-
TypHas AOrmka camou KoHCTHUTyIMH, HO U B (DYHKIHO-
HAABHYIO CHUCTEMY CyAe€OHOM BAACTU BKAIOYEHBI MHCTUTY-
TBhI, KOTOPBIe He OCYIIECTBALAIOT IIpaBocyAue. [TopoOHasa
CTPYKTypHasi HEIIOCAEAOBATEABHOCTh HAANYECTBYET TaKKe
B Konctutrynuax boausum, I'penuns!®, boarapuu, Xopsa-
tuy, I'py3uu, Y3beknucrtana, Poccutickoit ®epeparuu, Amo-
HUU U PSIA@ APYTHX cTpaH. Hapsiay ¢ 9TMM, eCTb CTpaHHI,
KOTOpBEIE HE TOABKO KOHCTUTYIIMOHHO 3aKPENWAU YeTKYIO
(DYHKIVOHAABHYIO CTPYKTYPY Pa3Ae€A€HHBIX BAACTEH, HO U
B OTAEABLHOM CTaThe UAU TAaBe KOHCTUTYIIUM PacKpLIAY Xa-
pakTep paspereHmud BaacTel. [IprMepoM MOJKET CAY>KUTh
raasa 1 paspena III KorcTuTynun Mekcuky, cratbs 49 Ko-
TOPOM TAACUT, YTO AASL OCYIECTBACHHUSI BEPXOBHOM BAACTH
Qepepanuy OHa AEAWTCS Ha 3aKOHOAATEABLHYIO, UCIIOAHU-
TEABHYIO U CyA€OHYI0. ABe UAU BCe TPU BAAGCTU HUKOIAQ HE
MOTYT OBITh OOBEAUMHEHEBI B PYKaX OAHOTO AMIIA UAW OAHOU
KOpIIOpalyy, a 3aKOHOAATEABHAsA BAACTh He MOJKET IIPeAOC-
TaBASAATECS OAHOMY AMITY, KPOME CAyYaeB IIPEAOCTABACHUSI
UCTIOAHUTEABHOU BAacTu Depepaniuyt Ype3BBIYaWHBIX TTOA-
HOMOUYMM B COOTBETCTBUM C MOAOKEeHUSAMU cTaThu 29. Hu
B KQKOM APYI'OM CAy4Yae, KpOMe YCTaHOBAEHHOTO ad3areM
BTOPBEIM cTaTbu 131, MCIOAHUTEABHOM BAACTH HE MOTYT
OBITH IIPEAOCTABACHBI Ype3BhIUYaliHbIE IOAHOMOYHNS U3AQHUS
3aKOHOB.

310 HeoGxonmmo Takske uMerb B By, 4to crarba 26 Romernrynmn [perpm
OfIpeJieNisieT, YTO 3aKOHOoIaTeabHble (PyHKIMN ocymiectBisoresa |lapramentom
n Ilpesupenrom Pecrybimkn, ucnoannrenbipie (GyHRIMI OCYHICCTBIAIOTCS
IMpeauwrenrom Pecnybaukn u I[lpaBurenberBom, a cyfaeOHbie (DYHRIMU
OCYHIECTBIIAIOTCA CYAaMH, PeIleHnsAs KOTOPHIX HCHONHAKTCA OT HMEHH
IpeYeckoro Hapoja.
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[Tpy yeTKOU KOHCTUTYIUOHHOW (POPMYAUPOBKE CYIII-
HOCTH PAa3AEAeHUS BAACTEU OIPEAEACHHO MOBHIIIAIOTCS Ta-
paHTHU IPAKTUYECKOM pearm3aluy 3TOM AOKTpPUHBI. Ham
Ka)keTCs, YTO, He3aBUCHUMO OT BLIOPAaHHOU (DOPMHBEI IIpaBAe-
HUS ¥ YPOBHS Pa3BUTHSA KOHCTUTYIIMOHAAM3Ma, OOAee TIpa-
BUABHEIN BBEIOOD CAEAAAU T€ CTPAHBl, KOTOPbIE B OCHOBY
KOHCTUTYIMOHHBIX CTPYKTYPHBIX PENIEHUN ITOAOKUAU UAU
WHCTUTYIUOHAABHBIN NOAXOA (UTtaamg, [TopTyraaus, beas-
rud, [loabmia u Ap.), MAW (PYHKIIMOHAABHBIN ITOAXOA, (ABCT-
pus, bpa3suaug, CroBakua U Ap.).

OAHAKO AAS MHOTUX CTPAH OCHOBHAs IIpoOAeMa 3aKATO0-
4aeTcsa B CYIIECTBYIOIIEM aHTAaroHu3Me mMexpy KoHcTury-
el U IpaBOBOU AENCTBUTEABHOCTBHIO B I[EAOM.

OO0OmuMN OTPUILIATEABHBEIMU XapaKTEPUCTUKAMHU CHC-
TEMHOUN TpaHC(OpMaIuy B MEePEXOAHBIX CTpaHaxX, Ha Halll
B3TASIA, SBASIOTCS:

- HeCTaOUABHOCTb U HEOTIPEAEAECHHOCTD B OOII[eCTBEH-

HOM Pa3BUTHUU U YyTAyOAeHUEe KpU3HCa AOBEPUI;

- Cepbe3Hble YIYIIEeHNI U HepAOPAOOTKU B OCYIIIECTBAE-
HUM [IeHHOCTHO-CUCTEMHBIX IIpe0OpPa30BaHUN;
HEIIOAHOIIEHHOCTh (DOPMHUPOBAHUSA TPA’KAQHCKOI'O
00I1IeCTBa;
HECOOTBETCTBUE COIIMAABHBIX OPHUEHTHPOB OOIIeCT-
Ba KOHCTHUTYIIMOHHO IPOBO3TAAIIEHHBIM A€MOKPATH-
YeCKO-IIPAaBOBEIM II€HHOCTSAM, TO €CTh HaAW4ue
CYIIECTBEHHOTO Ae(puliiTa KOHCTUTYIIUOHAAU3MA;
HU3KHU ypOBEeHb (PYHKIUMOHAABHOU W WHCTUTYIIUO-
HAABHOM Ae€eCIIOCOOHOCTH MHCTUTYTOB BAACTH;
QHTATOHU3M Me>XAY IOANTHUKOU U KOHCTUTYIIUOH-
HOCTBIO IPUHUMAEMBIX PEeIIeHUN’;
KaK CAEACTBHE BCETO 3TOTO - HAKOIIAEHHEe OIpepe-
AEHHOU OTPUILIATEALHOMN OOIIeCTBEHHON 3JHEPTUH,
YTO IIOPOU IPUBOAUT K PA3HOIIBETHHIM COIJMAABHO-
MOAUTHUYECKHM B3PhIBaAM C HEN30EeKHBEIMU Tparudec-
KHMU IOCAEACTBUSAMU.
KoHcTUTYyIIMOHAaAN3M, KaK OCHOBA I'Pa’XKAQHCKOTO 00-
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II[eCTBa, He MOXKET Pa3BUBATLCS IIPOTPECCUBHO B YCAOBHU-
aX cAA0O0M AeeCIIOCOOHOCTH FOCYAQPCTBEHHBIX AeMOKPATH-
YEeCKUX CTPYKTYP U Ae(POPMUPOBAHHOCTU CaMUX ITOAUTHU-
YEeCKUX MHCTUTYTOB. Kak cripaBepAnBO oTMedaeT AaHUIAD
CMHAOB, B YCAOBUAX OOIIECTBEHHOW TPAHC(OPMAIINU AO-
MUHUPYIOMIMMM CTAaHOBSITCSI YCTAaHOBA€HNE KBa3WKOHCTHU-
TYIIMOHAAW3Ma U WHTEHCUBHOE PacIpOCTpaHeHMe ITOAUTH-
YeCcKOoro nomyamnsmas!!,

OAHOU U3 XapaKTepHBIX YepT KOHCTUTYIUOHHOU Ae-
(POPMUPOBAHHOCTHU B CTpaHaxX HOBOM AEMOKPATUU SIBASIET-
Cs1 HEAOCTATOYHAasE HE3aBUCUMOCTB CyAeOHOU BaacTh. Kak
orMedaeT C. XOAMC B BBIIIEYNIOMSHYTOM CTaTbe, B CBOE
BpeM4 ellle MOHTeCKbe YTBEPKAAA, UTO KOPOAB, AEMCTBY-
IOIIMM B KQUeCTBE CYABM M TEM CAMBIM HAPYUIAIOMINM KOHC-
TUTYIIMOHHOE pa3AeAeHMe HCIOAHUTEABHOUW M CypAeOHOU
BAAQCTEM, AeTKO CTaA OBl UI'PYIIKON HepAOOPOCOBECTHBIX CBU-
AeTeAer U APYTMX YYaCTHHUKOB IIPOIleCCa, IBITAIOIUXCS
3aCTaBUTh NYOAMYHYIO BAACTH CAY’KUTH HE3aKOHHLIM YacT-
HBIM WAW TPYIIOBBIM MHTEpecaM: '3aKOHHI - 3TO TAasa ro-
cyhapsi, OAaropapsi UM OH BHAUT TO, 4ero 0e3 HUX He MOT
Obl yBUAETH. [IpucBamBasg cebe OO93aHHOCTH CYABHU, OH
DEUCTBYET HE B CBOIO IIOAB3Y, & B IIOAB3Y CBOUX OOOABCTH-
TeAeH, BO Bpep caMoMy cebe'3'2,

ApyTras KpanHAsa ONacCHOCTh - 3TO TOTAABHAS OAMTapXU-
3anma Baactu. OpHy m3 cBoux crated 2000 ropa g Has3Baa
"YTpo3bl KOPIOPATUBHOM AeMOKpaThu 313, B AaHHOM cTaThe
OTMETHUA, YTO "KOPIIOPATUBHAS AeMOKpaThUs' (OAUTapXu3a-
1UsI BCeX BETBEU BAACTH) OOAee oIlacHa AAS OOIIeCTBEHHOU

31 Cm. Jlanmaas Cvunos. RoHuIMKT ROHCTHTYIMOHAIM3MA U IEMOKPATHH B
Bocrounoii EBpone: 3a npejenamun napajurmMbl nepexojiHoro nepuopa //
CpaBuiurrensioe koncruryiponnoe obospenne. N4(89),2012. — C. 29-44.

312 Montesquieu. SpiritoftheLaws / Trans. by Th. Nugent. New York: Hafner
Press, 1975. Vol. I. Bk. 6. Ch. 4. - P. 73.

313 Cm. Mesknynapobiii Becrank "Roueruryionnoe npasocyaue”. 2006, N3.
- C. 38-46 /llpeacraBisior ornpe-JeJCHHbIIT MHTEPEC TAKKe OTKINKHN Ha
aannyio crateio. B yacrnoern em. bonpaps H.C. Ronernrynpnonnas mojep-
HHU3AINA POCCHIICKOIl TOCYIapCTBEHHOCTH: B CBeTe NPAKTHKH KOHCTHTYIMOH-
Horo mpasocymnsa. M., 2014. — C. 107 n 130/.
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CUCTEMBEI, YeM TOTAAUTAPHAS CUCTEMA, KOTOpasi UMeeT CBOU
OIpeAeAeHHBIe TPaBUAd, HECMOTPSI Ha TO, 9TO IO CBOEU Cy-
TH TaK’Ke HOCUT MPPAIlMOHAABHBIN XapakTep. OAHAKO IOC-
AEAHSAS He MOCTPOeHa Ha MCKa)KeHHBIX B OOIeCTBEHHOM
MIPaKTUKEe KOHCTUTYIIMOHHLIX IIeHHOCTsIX. OCHOBHAs yrpo3a
KOPIIOPATUBHOMW AEMOKPATHU 3aKAIOYAeTCS MMEHHO B TOM,
YTO AEMOKpaTHYeCcKue IIeHHOCTH ITOCAEAOBATEABHO Aedop-
MUPYIOTCSI ¥ BCAEACTBHUE 3TOTO MYTHUPYIOTCS], TEPSIIOT CBOE
3HaAUYEeHWEe, CTAHOBATCS AAS OOIIIeCTBa HE TOABKO HENpUeM-
AEMBIMY, HO ¥ OIIaCHBIMU. DTOMY CIOCOOCTBYIOT TaK)Ke HU3-
KUM YPOBEHb IIPABOCO3HAHUS OOIIECTBa, TSKEAOE COIIUAND-
HO€e IIOAOYKEeHNe, BBICOKMU YPOBEHb 0e3pabOTULEL U T. A,

B ycAoBuAX TeHEBBIX 9KOHOMHUYECKMX OTHOIIEHUU WH-
AVUBUA CO CBOMIMM €CTECTBEHHBIMHU IIPaBaMM BLICTYIAeT He
KaK IIOAHOIIEHHBIN AOTOBOPHBIN CyOBEKT, @ KaK 3aBUCHAIIEE
OT BOAU U IIOAQSTHUS PabOTOAATEASI CPEACTBO IIPOU3BOA-
CTBa. DTO KAayeCTBO, XapaKTepHoe AAST PeOAAABHBIX OO0IIIe-
CTBEHHBIX OTHOIIEHUM, NOpuoOpeTaeT HOBYIO (opmy u
OKPAaCKy B AeMOKPATUYECKOU yIIaKOBKE B YCAOBHSIX KBa3U-
KOHCTUTYLIMOHAAU3MA.

OAHOM M3 HAaWOOABIIMX ONACHOCTEN KOPHIOPATUBHOU
AEMOKPATUM SIBASIETCS TaKykKe TO, YTO II€HHOCTH, ITOABEpPT-
Iecs MyTalluy, B YCAOBHUAX COOS UIMMYHHOM CUCTEMEI 00-
IIeCTBA CTAHOBITCS BOCIPOU3BOAUMEBIMU. JOTO Ooaee
omacHas (pasza, KOTAQ MppalMOHaAAbHEBIE PA3BUTHUS HOCST
IIPOrPECCUPYIOMIUN XapaKTep U MCKAIOUAIOT BOCCTAHOBAE-
HYe >KU3HEeCIIOCOOHOCTH CUCTEMEI 3BOAIOIIUOHHLIM IIyTEM,
a MCTUHHBIE ITEHHOCTU CTAaHOBSTCS HEBOCTPeOOBAHHBIMU.
ITopoOHaAsA cuTyalmgd B TOU UAU WHOM Mepe MMeeT MeCTO B
TeX CTpaHax, TAe IIOAUTHYEeCKHEe MHCTUTYTHL TaKKe (POPMU-
PYIOTCS IO IPUHIIUIIAM KOPIOPATUBHOU AEMOKPATHHU, TAE
MapasAEABHO C TEHEBOM 3KOHOMMKOM CTAaHOBSITCS TEHEBHI-
MM Tak’kKe IIOAUTHUYECKNe UHCTUTYTH, TAe CyAeOHas cucre-
Ma - He CaMOCTOSTEeAbHAas BAACTb, @ pbIUYAr BAACTH, TAE
Impecca IpeBpallaeTcs U3 CBOOOABI CAOBA B MHCTPYMEHT
IIOAUTUYECKOTO Teppopa.
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TorarbHAsi OAMTapxu3aliyis BAACTeM MPUBOAUT K TO-
TAABHOU KPUMHUHAAU3AIUU COIIMAABHOU CUCTEMBI, OCOOEeH-
HO B Te€X CAydYasX, KOTAA CaMBIMU OOTaThIMHM AIOABMH B
TOCYAQPCTBE CTAHOBSITCSI BBICIINE AOAKHOCTHEIE AWIIA TO-
CyAQpPCTBa YMHBI M ITOAUTHYECKAS DAUTA.

OCHOBHOI NyTh BO H30eXKaHHe MOAOOHBIX YIpo3 -
o0ecneueHye peaAbHOr0 pa3AeA€eHus BAaCTel U UCKAIoYe-
HU€ CAUSIHUS MOAUTHYECKHX, JKOHOMHYECKHX U aAMUHU-
CTPaTUBHBIX CHA, CO3AaHIEe HeOOXOAMMBIX IPEAIIOCBIAOK
€CTEeCTBeHHOTO CTaHOBAEHMSI MOAUTHYECKUX U IPa’KAaHC-
KUX CTPYKTYp oOuiectBa. Eiie B cBoe Bpemsa AskeiiMc Ma-
AUCOH OTMETHA, UYTO KOHCTUTYIIMOHHAs COaraHCHPOBAaH-
HOCTb IPOTUBOPEYUBEIX ¥ KOHKYPHUPYIOIINX UHTEPECOB MO-
JKeT CAeP’KMBATh BAACTh U FAapaHTUPOBATHL CBOOOAYS!4.

CoBpeMeHHbIe TEHAECHIIUM MHPOBEIX U €BPOIENCKUX
KOHCTUTYIMOHHBIX PAa3BUTUNA IO3BOASIOT CAEAATH PSIA
OPUHIUIINAABHBIX O0OOIIeHNM, 13 KOTOPHIX 0COOOTO BHU-
MaHUs 3aCAY’KUBAIOT:

1) aAeMOKpaTHs, KakK He UMeIollas aAbTepPHATUBHI IIeH-
HOCTH COIIMAABHOTO OOIIIeCTBa, AWUKTYET CBOM KPUTEPUU U
IIOAXOABI K IIPABOBOMY PETryAMPOBAHUIO OOIECTBEHHBIX OT-
HOIIEHUMH;

2) KOHCTUTYIIMOHHAY A€MOKPATHUS HAaAN4YECTBYET TaM U
B TOM Mepe, TA€ U B KaKOM Mepe UMeeT MEeCTO PearbHoe
paspenenme U c0aA@HCUPOBAHHOCTL BAACTEH, OITHMAAbHAS
AEIIeHTPAAU3AINS TOANTUIECKON, SKOHOMUYECKON U aAMU-
HUCTPATUBHOU CUA, He3aBUCUMas CyAeOHasi cUCTeMa, CBO-
OOAHas IIpecca, rapaHTUPOBAHHLIE, CBOOOAHLIE U CIIPaBEA-
AUBBIE M30MpaTeAbHBIE IIPOIIeCCH, KOHTPOAUPYyeMast I'pak-
AQHCKHM OOIIEeCTBOM BAACTB;

3) yCcTaHOBA€HME KOHCTHUTYIIMOHAaAM3Ma 0e3 HaAeKHO-
ro TapaHTHUPOBaHMS BEPXOBEHCTBA KOHCTUTYIIUM OCTaHEeT-
CSl AWIIIIb AOOPBIM IIOJKEAQHUEM;

314 Cm. Paccen I'. Houeruryrponannam: onpiT AMEpUKH U JPYruxX cTpan —
http://www.infousa.ru/govern-ment/dmpaper2.htm (09.03.2009).
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4) yCcTaHOBAEHUE BEPXOBEHCTBA IIpaBa TpeOyeT yUUTHI-
BaTh TaKyke NPOOAeMBbl HAIlMOHAABLHOM 0Oe30MaCHOCTU U
obecrieueHre HEOOXOAMMOUM TapMOHUU Me>KAY UHAUBUAY-
AABHBIMU U O6IJ.[€CTB€HHBIMI/I nHTEepeCaMy,

5) mpollecc KOHCTUTYIMOHHOTO PA3BUTHSA HE MOXKET
paccMaTpuBaThCA Oe3 HapAe Kalllel CUCTEMHOM OIeHKU U
ydeTa pacTyIel POAU MeXKAYHAPOAHBIX TAOOAABHBIX U pe-
TYMOHAABHEIX ITPABOBBIX CHUCTEM,

0) 6e3 co3paHUA HEOOXOAMMBIX M AOCTATOUHBIX IIPEA-
TIOCBIAOK U OIPEAEACHHOU IIeHHOCTHOM CpeAbl KOHCTHUTY-
IIUOHHOM AeMOKPATUU, TAYOOKOU U BCECTOPOHHEMN OII€HKU
OCOOEHHOCTEN MEePEXOAHBIX CUCTEM HEBO3MOKHO IIPEOAO-
A€Th MHEPIIUIO CUCTEMHBIX AepopManyiii U rapaHTHPOBATH
peanrbHble KOHCTUTYITUOHHBIE PA3BUTUA IIyTEM TAK HA3BI-
BaeMoOro "MMIIOPTa AEMOKpPAaTUu'.

B macrosinee BpeMsi OAHOW U3 CTEeP’KHEBLIX 3aAad
TPAH3UTOAOTUU SIBASIETCS TO, KaK YUYUTHIBAThH yKa3aHHLIE
TEHAEHIIUM B TPAHC(HOPMUPYIOIINXCSA OOIEeCTBEHHBIX CHUC-
TeMax, YTOORI KOHCTUTYIIMOHHBIC PA3BUTUA CTAAU OCHOBOM
Iporpecca oOlIecTBa U He CTaAM OBl JKEPTBOU TEKYIIUX IIO-
ANTUYECKUX MHTEPECOB. I,Aﬁ]\O B TOM, YTO B HOBBIX A€MOK-
PaTugX OCHOBHBIMH IIPDOABACHUAMU HWPPAITMOHAABHBIX
IIPOLIECCOB B KOHCTUTYIITMOHHOW IPAKTUKE SIBASIOTCS:

- WCKa’keHHBIEe MTPEeACTaBAEHUS O AeMOKPATHU U IleH-

HOCTHOU CHCTEMe IIPAaBOBOI'O roCypapcTBad!s;

- TpuMeHeHWe 3TUX IMEeHHOCTeM KaK 3aBeChl AAS WC-
TIOAHEHUST BOAM BAACTH;

- IIPUAOKEHHE YCUAUU AAS IIPEeBpAIeHus] Pa3AUIHBIX
UHCTUTYTOB BAAQCTU, IPECCH M CPEACTB MAacCCOBOH
nH(oOpManuu B OpyAre YIIPABACHUS;

- CcpallleHue TOAUTUKY, BAACTU M TE€HEBOU 3KOHOMU-
KM M Ha 3TOU OCHOBE, C OAHOU CTOPOHHI, Ilepepac-

315006 9TOM CBUJIETEILCTBYIOT TAKIKE HCIIOIb3yeMble MOINTURAMU U HEKOTOPHIMI
HCCIEIOBATENIAIMI B TIOCJIE/IHEE BPEMs Takue MCKayKeHHbIE MOHATHA, KAk
"nepexonnan jaemMokparusa”, "HalponaibHas jieMOKpartusA", dactuuHas
nemMokpatua” m T.JI.
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TaHWEe KOPPYIIUM B OCHOBHOM KallMTaA BAACTH, C
APYTOM CTOPOHHI - IIOAMTH3als TEHEBOU 3KOHOMMU-
KH;

- (popmMupoBaHue HOBOM M HambOAee OMACHOMN CPEABI
OrpaHUYEeHUS IPaB U CBOOOA YeAOBeKa U TPaskKAQHU-
Ha MMOCPEACTBOM IOSBACHUSI HEKOU CpPeABl CTpaxa,
HepOBepus, Oe3BICXOAHOCTH, Oe3HaKa3aHHOCTH,
BCAEACTBHE YKOPEHEHUSI MOAMTHYIECKOTO M OIOPOK-
PaTUYeCcKOro MUHU3MA, YTO MMOPOIO IPEIOAHOCUTCS
B A€MOKPATHYECKOM YIIaKOBKE.

Bce aTO He orpaHMYWBAETCS paMKaMHW KOHKPETHBIX
AEVICTBUMY, a IPOHUKAET BO BCE 3BEHBbS BAACTH, IpHUOOpeTa-
€T 3aKOHOAATEeAbHEIE M CTPYKTypPHBEIE KQUecTBa U OXBAaTHI-
BaeT BCIO TOCYAQPCTBEHHYIO MAIlWHY.

OO0 OmnacHOCTAX OAUTapXM3alluu TOCYAAPCTBEHHOU
BAQCTH eIlle B CBOe BpeMsI YOeAUTEeABHO M KPaCHOPEUYUBO
TOBOPHUA APUCTOTEAD, IIPEACTABASAS BUABI OAUTapXUMS6:

"IlepBbIFi BHA - KOrga cOOCMBEHHOCMb, HE CAUWKOM
6oAbWIaA, @ YMepPeHHAs, HAX0gUMCs B PYKaX OOAbLULUHCIMBA,
cOOCMBEHHUKU B CUAY 5MOr0 UMM BO3MOXHOCMb NPUHU-
mamp yuacmue B FoCygapCmBeHHOM YNPABAEHUU, d NOCKOAb-
Ky HUCAO mMaKux Alogel BeAUKO, MO BepXOBHASl BAACMb
Heu30e>KHO HAXOgumcs B PYKax He Alogell, a 3aKOHA.

BTropori BHA oAHTapxXwiH - 4UCAO Alogeli, obAagaroujux
cobcmBeHHOCMbIO, MEHbUIE YUCAA AlOgel Nnpu nepBoM Buge
oAurapxuu, Ho camblli pazmep cobcmBeHHOCmMU OOAbULE;
umesi 60ABWYIO CUAY, 3MU COOCMBEHHUKU NpeghABASAIOmM U
6oAbWUEe MpebOBAHUS, NOSMOMY OHU camu u3bupaiom u3
YUCAQ OCIMAAbHBIX IDAKGAH MmeX, KO gonyckaemcs K yn-
paBAeHUl0; HO BCAegcmBUE MOTro, 4mo OHU He HACMOABKO
euje CUuAbHbL, 4mMoObl ynpaBAsimpb 6e3 3aKOHA, OHU YCIAHAB-
AUBQIOM nogxogawull gasi HUX 3AKOH.

TperHii BHA - eCAU NOAOKeHUe cCmaHoBUmMCsA 6oAee HAnN-
PSUKEHHbIM B MOM OMHOWEHUU, YMO 4UCAO COOCMBEHHUKOB

316 Apucrorens. dtura. [lommrnka. Putopura. llostnka. KHareropun. — MHu.:
Jlureparypa, 1998. — C. 561 (B paspene "lloanTura”, kuura yerBeprast).

341



CIMAaHOBUMCSA MeHbUle, a camMa coOcmBeHHOCMb O0AbUIE, MO
noaAyuaemcs mpemut Bug oAurapxuu - Bce goAKHOCIMU COC-
pegomauuBawomcsi B PyKax cOOCMBEHHUKOB, npuieM 3aKOH
nopeAeBaem, YmoObl NOCAE UX CMepMmU CblHOBbSI HACAEgOBA-
AU UM B QOAKHOCIISIX.

YeTBepTHIH BHA - KOrga )Xe coocmBeHHOCMb UX pa3pac-
maemcsi go OrpOMHbBIX pA3MepPOB U OHU npuobpemarom cebe
Maccy CMOPOHHUKOB, MO NOAyYQemcs guHacmus, 6AU3Kas K
MOH@pXUU, U Morga BAACMUMEASIMU CMAHOBAMCA AOgU, a
He 3aKOH - 3MO0 U ecmb YemBepmblli Bug oaurapxuu’.

CrycTs THICSYEAeTHs] BO MHOTMX CTpaHax IIOCTCOBETC-
KOT'O IIPOCTPAHCTBA 3TU IIPOIEeCCHl IOBTOPSIOTCS OA IIPUK-
pBITHEM AO3YHIOB KOHCTUTYIIMOHHOM AeMOKpaTuu. B
HEKOTOPLIX CTpaHaX BEPXOBHAS BAACTH YK€ HaXOAUTCS He
B PYKaxX 3aKOHQ, a B pPyKax AIOAEU. BaacTureadamu cTaHO-
BSITCSI UAML CTPEMSITCS K 9TOMY AMYHOCTH, B PyKaX KOTOPBIX
COCpeAOTOYEeHa OCHOBHAS SKOHOMHUYECKAs], IOAUTHYECKAas
U aAMUHUCTpPaTUBHasA cuAa. OOlecTBeHHas ONacHOCTD IIO-
DOOHOM CUTyallMM 3aKAIOYAIOTCSI B TOM, UYTO, BO-IIEPBHIX,
AASI TAKOTO CPAIIVMBAHUS HUCIOAB3YETCS MOTEHITHAaA AEMOK-
paThuecKux mepeMeH B O0IIecTBe. A BO-BTOPHIX, ITIOAOOHBIN
IIPOIIECC IPOUCXOAUT IPU HaAmdnu KOHCTUTyIIMU, B KOTO-
PO IIPOBO3TAAIIEHBl IIPUBEP)KEHHOCTL AEMOKpPAaTHUH, Bep-
XOBEHCTBY IIpaBa, HAPOAOBAACTHIO U APYTHM (QyHAQ-
MEHTAABHBEIM I[€HHOCTSIM, KOTOPbIe IIPY UCKa’KeHUU ITPUH-
UIa pa3peAeHusa U c0aAaHCUPOBAHHOCTU BAACTEMN U yCTa-
HOBAEHUHU TaK Ha3bIBAEMOM "KOPHOPATUBHOU AEMOKpPATHUH"
B PEaAbHOU KM3HU HMOAHOCTBIO AETPAAUPYIOTCS.

Heponyierue mopOOHOTO CpallleHud Aerde, 4eM ero
npeopoaenue. I'locaepsee TpeOyeT OIPOMHBIX YCUAUM, Bpe-
MEHU W CUCTEeMHOW pecTaBpalluM AETPAAUPOBAHHOM pe-
AABHOCTH. AN HEAOTIYIIEHUS MOAOOHON CUTYyalluM TAaBHAS
3aAa9a YCIEeITHOTO OCYIIEeCTBACHUS OOIIeCTBEHHOM TpaHC-
dopManum - 3TO IOCAEAOBATEAbHAs! KOHCTUTYIIMOHAAM3a-
usa OOIIeCTBEHHBIX OTHOIIEHUN C NPEOAOAeHUEeM KOH@-
AUKTa MeXAYy KoHcTuTynmel, IpaBOBOM CHCTEMOM M IIpa-
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BOIIPMMEHUTEABHOMN PAKTUKOU B IIEAOM. TOABKO TaKUM IIy-
TeM MOJKHO O0eCHeduTh HEeOOXOAUMYIO AE€EeCIIOCOOHOCTH
CUCTEeMBI pa3peAeHUusa U cOaAaHCUPOBAHHOCTHM BAACTEMH, Ta-
PaHTHUPOBATEH JKeAaaeMble YCTOMYUBOCTE ¥ AMHAMM3M 00111e-
CTBEHHOTO pPa3BUTHUs. A 5TOro, Ha HAIl B3TASA, MOXXHO
AOCTHYL MOCPEACTBOM BHEAPEHUSI MOCTOSSHHO AENCTBYIO-
e CUCTeMbl KOHCTUTYIUOHHON AMarHOCTUKHU M MOHUTO-
pUHTa.
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9. KOHCTUTYLIMOHHBIT MOHUTOPUHT
N KOHCTUTYHOVNOHHAS OTBETCTBEHHOCTD

OdPeKTUBHOCT, (MYHKIUOHUPOBAHUA CHUCTEMHOTO
KOHCTUTYIJMOHHOT'O MOHUTOPHMHTA BO MHOT'OM 3aBUCUT OT
HaAU4USA AEVCTBEHHOW CUCTEMBI KOHCTUTYIIMOHHON OTBET-
CTBEHHOCTU. KOHCTUTYIIMOHHAsA OTBETCTBEHHOCTH SIBASET-
Cd OAHUM U3 IIOCAEACTBHUN KOHCTUTYIIMOHHOTO MOHUTO-
PUHTa, KOTOPHIM UMeeT U IIPEeBEeHTUBHOE 3HaUeHUe, U MUC-
CHIO BOCCTAHOBAEHUS M OOecCIleYeHUs KOHCTUTYIIMOHHOTO
paBHOBeCH4.

KOHCTUTYIIMOHHAS OTBETCTBEHHOCTH OTAWYAETCHA OT
APYTHX BHAOB OTBETCTBEHHOCTH CAEAYIOIINMU OCHOBHBIMU
IpU3HAKaAMU:

1) He mpeanOAaraeT HEIOCPEACTBEHHBIX KapaTEAbBHBIX
YTOAOBHO-TIPABOBBIX ITOCAEACTBUM;

2) oTHOCHUTCA K chepe TyOANYHOTO IIPaBa C BBEITEKAIO-
UMY U3 3TOTO OCOOEHHOCTSIMU;

3) mo cBOeMy XapakTepy OHa Kaaccupuuupyercd Ha
KOHCTUTYIIUOHHYIO, AMUHUCTPATUBHYIO, YTOAOBHYIO OTBET-
CTBEHHOCTH (B OTAEABHBIX CTpaHax, Hanpumep B [lopryra-
AUH, BKAIOYAET TaKKe IPa’XAQHCKYIO OTBETCTBEHHOCTH);

4) KOHCTUTYIITMOHHAS OTBETCTBEHHOCTHL HE MOJXKET OBITh
pearbHOM 0e3 TrapaHTUPOBAHUS HEMOCPEACTBEHHOTO
MEVCTBUS 3aKpeNAeHHBIX KOHCTUTyI[Mell OCHOBHBIX IIPaB,
a TIOCAeAHee SBASIETCS OAHMM M3 TAABHBIX KpUTEPUEB CY-
IIeCTBOBAHUS (MAM OTCYTCTBHUSI) KOHCTUTYLIIMOHHOU KYABTY-
pBI3!7;

317 Tapsknes I'.A. HoHernTymoHHbie OCHOBBI IOPUITYECKONl OTBETCTBEHHOCTH H
KOHCTUTYIINIOHHO-TIPaBoOBas oTBeTcTBeHHOCTh // sHypHast poccniickoro mpasa.
N1, 2014. — C. 10.
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5) KOHCTUTYIIMOHHAd OTBETCTBEHHOCTH KacCaeTCsd He
TOABKO HOPM KOHCTUTYIIUU, PETYAUDPYIONINX KOHKPETHBIE
IIPAaBOOTHOIIEHNY, HO U OCHOBOIOAAQTAIOINX NPUHIUIIOB
u akcuonroruu Korcrurynuu. IloauTndeckoe U nyOAUYHOE
IIOBEAEHUE AUIl, OCYIIECTBASIOINUX TOCYAAPCTBEHHO-
BAACTHYIO (PYHKIIMIO, TaKKE€ AOAKHO OBITH aA€KBAaTHBIM
AKCHOAOTHH M OCHOBOIIOAATAIOIIMM NpuHNUINIaM KoHcTu-
TYIUY;

6) KOHCTUTYIIMOHHAS OTBETCTBEHHOCTH ITPEAINIOAATaeT
OTBETCTBEHHOCTh I'OCYAAPCTBA 3@ MCIIOAHEHME CBUX INO3U-
THUBHBIX O0S13aTEABCTB M OTBETCTBEHHOCTH CYOBEKTQ, OCY-
IIECTBALIOIETO TOCYAAPCTBEHHO-BAACTHEIE ITOAHOMOYUSA
(MHCTUTYT UAY WHAUBUA), 3@ PE3YABTATHI UCIIOAHEHUS CBO-
el PyHKIUH,;

7) OCHOBHBEIM KpUTepHeM KOHCTUTYIIMOHHOU OTBET-
CTBEHHOCTH SIBAGETCS rapaHTHPOBaHNE KOHCTUTYIIMOHHOTO
NIPUHIIUIIA COPA3MEPHOCTH, KOTOPBIM AOAKEH TapaHTHPO-
BaTh COPA3MEPHOCTh ACIHUSA U OTBETCTBEHHOCTH.

Bonpoc KOHCTUTYIIMOHHOU OTBETCTBEHHOCTU IyOAWY-
HOM BAQCTHU B MEXKAYHAPOAHOU KOHCTUTYLIMOHHOM IIPAKTH-
Ke B IIOCAEAHUE AECATHUAETHS CTaa Ooaee akKTyaAbHBIM. OO0
3TOM CBUAETEABCTBYIOT BHeceHHOe B 1993 ropy aomonHe-
Hue B Koucrurynuio OpaHinu U 3aKpelireHne B Hel Taa-
BEl 10 (ctatbm 68-1, 68-2, 68-3), a Takxke craTeu 198-201
npuHATON 2 anpead 1998 ropa HoBOM KoucTuTynuu IToas-
my, crateu 22 u 117 Korcrurynuu [lopryraauu, crateu 85
u 86 Koucrturynum ['penmm, nmaparpad 101 Korcturynuu
OuuagHAUM, cTaThd 108 KoHcTuTynuu PymMbIHUM, CTaTha
111 Kouctutynum XopBaTUu M T.A.

Me>kpyHapoApHad KOHCTUTYIIMOHHAA NPAKTHKa CBUAE-
TEABCTBYET, YTO MaTepUaAbHbIE CTAHAAPTHI OTBETCTBEHHOC-
TH B CBSI3U C HCIOAHEHHEM OpTaHaM{ NyOAWYHOMN BAACTU
U UX AOAKHOCTHBIMM AUITAMM CBOMX AOAKHOCTHBIX O00S13aH-
HOCTEU OTHOCATCS K IIOAUTUYECKOU, KOHCTUTYLLIUOHHOU U
YTOAOBHOM OTBETCTBEHHOCTH. B CBOIO OUepeAb, OTBETCTBEH-
HOCTb MOJKeT OBITh KOAAEKTHUBHOU WAM WHAWUBUAYAABHOM.
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Ecau uHAMBUAYaAbHAsT OTBETCTBEHHOCTH MOJKET OBITH IIO-
AUTHAYECKOU, KOHCTUTYLIIMOHHON U YTOAOBHOMW, TO KOAAEK-
THBHAsI OTBETCTBEHHOCTDH - TOABKO IIOAUTUYECKOU.

Me>RAyHapOAHBIM ONBIT TaKXKe CBUAETEALCTBYET, UTO

IIPABOBOE PETryAMPOBaHME KOHCTUTYIIMOHHOU OTBETCTBEH-
HOCTHU HAAO OCYIIECTBAITH Ha ypoBHe OCHOBHOTO 3aKOHQ,
YTOUHSS:
a) KpPyT AUIl, IBAJIOMUXCA CYOBEKTaMM TAaKOW OTBET-
CTBEHHOCTH;
0) KpyT CyOBEKTOB, IOAHMMAIOIINX BOIPOC TAKOW OT-
BETCTBEHHOCTY;
B) KOHCTUTYIIMOHHBIM UHCTUTYT, KOTOPBIM IIPABOMOYEH
paccMaTpuBaTh TaKOW BOIPOC ¥ BLIHOCUTH IO HEMY
peleHue.
Boaee 006CTOATEABHO 3TH BOIIPOCHI PETAAMEHTUPOBAHEI,
B yacTtHOCTH, B KoHcTuTynuu Iloasmu. Bo-nepBEIX, CTaTh-
amu 199-201 npepycMaTpuBaeTcs NIOPSAAOK (OPMUPOBAHUSI
U AeITEeABHOCTH ['oCypapCTBEHHOTO TpUOyHaAd. A CTaThs
198 yTouHsAeT KpPyT CYOBEKTOB, HECYIINX KOHCTHUTYIINOH-
HYIO OTBETCTBEHHOCTH IIepep 3TuM TpubyHaroM. B ux unc-
Ae: [Ipe3upeHT cTpassl, [IpeMbep-MUHUCTD, YAeHH! [IpaBu-
TeAbCTBa, [IpeacepaTear HarnmonaabHoro 6anka, Ilpeace-
DATeADb Briciielt KOHTPOABHOU ITAAATHI, YAEHEBI BCEeTOABCKO-
IO COBETa PAAUOBENIAHUS M TEAEBUAECHUS, AWIQ, KOTOPBIM
[MTpeMbep-MUHUCTP HOPYYIHUA PYKOBOAUTE MUHUCTEPCTBAMY,
a Tak’Ke TAABHOKOMAHAYIOIINY BoopykeHHBIME CHAaMU.

KoHCTUTYIIMOHHYIO OTBETCTBEHHOCTH nepep ['ocyaap-
CTBEHHBIM TPHOYHAAOM HECYT TaK’Ke AEIyTaThl IIpU Hapy-
LIeHNUN NOpepycMoTpeHHoro crateker 107 KoHcTUTynmuu
TpeOOoBaHMSI HECOBMECTUMOCTHU.

KoHcTuTyIIMOHHAsA OTBETCTBEHHOCTE [ Ipe3upeHTa CcTpa-
HBI CBsI3aHa C TAKUMM OCHOBAHUSIMU, KOTAQ B CAyYasX Ha-
pymenuss KoHCTHTynmuM HMAM 3aKOHA, COBEPIIEHUS
npectynareHuda HarnmonaabHOe CoOpaHue 0 IPEAAOKEHUTO
He MeHee 140 yaeHoB (1/4) u 2/3 TOAOCOB BEIABUHYAO 00-
BUHeHMe ITiepep ['ocypapCTBEHHBIM TPUOYHAAOM (CTAThI
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145). T'ocypapCTBEHHBIN TPUOYHAA MOJKET BBIHECTU pellle-
HHUe 006 oTpelennu [Ipe3naeHTa OT AOAJKHOCTH.

[TpemMbep-MUHUCTD, YAeHBI [IpaBUTEABCTBA W ApyTHUE
AOMSKHOCTHBIE AUITa HECYT OTBETCTBEHHOCTE Itepep ['ocyaa-
PCTBEHHBLIM TPUOYHAAOM 3a HapylieHne KOHCTUTYIIUU U
3aKOHOB, @ TakK’Ke COBepIIeHNe CBSI3aHHOTO C 3aHNMaeMOU
AOASKHOCTBIO IIpecTymnaeHust /cTaThbs 156/. [To Bompocy 06-
pameHusa B ['ocypapCTBEHHBIM TPUOYHAA WAM Ha OCHOBA-
HUM 3agBAeHud [Ipe3npenTa nam cBoux 115 uaeHOB CeliM
BLIHOCUT pelreHne 3/5 roAOCOB.

Aertarm oOpaieHns B ['0OCypapCTBEHHBINM TPUOYHAA U
IIpoIlecCyaAbHBIE MIPOIEAYPHI YCTaHABAMBAIOTCS 3aKOHOM.
3aKOH IIpepyCcMaTprUBaeT TakykKe, YTO 3asiBACHUE ITPeABapU-
TEeABHO IIPEACTaBAsgeTCSa Ha n3ydeHme B Komuccuio Celima
110 KOHCTUTYIIMOHHOW OTBETCTBEHHOCTH.

Bo Bcex Tex caydagx, KOrAd OTBETCTBEHHOCTE OOYCAOB-
AeHa HapylleHueM KOHCTUTYIIHOHHOTO TPeOOBaHUS HEeCOB-
MeCTHMOCTH, pemeHueM [OCypapcTBeHHOIO TpuOyHahra
AUIIO MOXKET OBITh OTPEIIEHO OT AOAJKHOCTU UAW AUIIEHO
MaHAATA.

EcAu AOASKHOCTHBIM AUIIOM BCAEACTBHE AEUCTBUS IIO
DOMNKHOCTU HWAM O€3A€VCTBHSA COBEPIIEHO IIPECTyIIAECHUE
UAW AEAUKT, TO MOJKEeT OBITH IIOAHSIT TaK>Ke BOIIPOC YTOAOB-
HOW OTBETCTBEHHOCTH.

KoHcTuTynMs 9eTKO yCTaHaBAMBAET IIOPSIAOK (DOPMU-
poBaHua I'ocypapcTBeHHOTO TpuOyHana (crarbga 199), cor-
AacHO KoTopoMy TpmOyHaa cocrouT u3 IlpepcepaTend,
ABYX 3aMecTuTeAer U 16 yaeHOB. IlocaepHUX M30UpaeT
CelM Ha CpOK cBouX IoAHoOMouuu. Unrensl TpuOyHanra He
MOTYT OBITH AENyTaTaM{d WAW CeHaTOpaMu. 3aMeCTUTEAUn
IlpepcepaTens TpuOyHara ¥ He MeHee ITOAOBUHEBEI YAEHOB
TpubOyHanra AOAKHEI UMETh KBAaAM(DUKAIIUIO, HEOOXOAUMYIO
AAST HA3HAUEHUST Ha AOAKHOCTDL CYABH.

[TpeacepaTens TpuOyHara TO AOAKHOCTU SBASETCSI
IIpepcepaTenem BepxosHOro Cyaa.

B oTtanuune ot moabckoi mopean, Bo @paunnun Cya Pec-
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IyOAMKM, KOTOPBINM HUCIOAHSET Ty K€ MUCCHIO, (DOpMUpPY-
eTcq 1o nHOMy npuHnuny. OH coctoutT u3 15 cyaey, 12 us
KOTOPBIX - ACIIyTaThl, IOPOBHY U30MpaeMble U3 CBOEro COC-
TaBa HanmonansrHeiM Cobpannem m CeHaTtoM, a Takxke 3
cyaent u3 KaccarmuonHoro Cyaa, OAMH U3 KOTOPHIX IIpeace-
paTeAabcTByeT B Cype PecniyOauku.

A000e AMIIO, CUHMTAalollee, 4YTO B AEHUCTBHUSIX UYACHOB
[MpaBuUTEeABCTBA MMeEETCS NMPEeCTyIAeHUEe WUAU AEAWKT, MO-
XeT oopaTtutbca B Komuccuro no >xaro6am. I'TocaepHas o
WTOTaM M3YYEeHUs 3asBA€HUS BLIHOCHUT pelleHue OTKa3aTb
B 3a9BAEHUU UAU OOPATUTHCA K ['eHepaabHOMY IIPOKYPOPY
A BO30yRpeHUA Aena B Cype PecniyOauku. AeTaau per-
AAMEHTHUPYIOTCS OPTraHUYeCKUM 3aKOHOM.

B Koucrurynuu [lopTyraaum npepycMOTPEHO (CTaTbhs
117), 9TO AMIla, 3aHUMAIOUINE MOAUTUYECKUE AOAKHOCTH,
3a MPECTYIIHOE AENCTBUE UAU Oe3AeUCTBUE, COBEPIIEHHOE
UMU IIPU UCIIOAHEHUU CBOUX AOAKHOCTHBIX O0SI3aHHOCTEH,
HECYT IOAUTHYECKYIO, I'PAa’KAQHCKYIO U YTOAOBHYIO OTBET-
CTBEHHOCTb. TaKOBBIM CYUTAETCS TaKyKe HEUCIIOAHEeHUe
TpeOOBaHUI HECOBMECTUMOCTH.

B I'peniiu B yCTaHOBAEHHOM 3aKOHOM IIOPSIAKE AEAO O
KOHCTUTYIITUOHHOU OTBETCTBEHHOCTU pacCMaTpUBAaET CO3-
DAHHBIN C 3TOU 11eAbio Cya, 12 4AeHOB KOTOPOTO U3 COCTa-
Ba cyAeu wusOumpaetr Ilapaament, a IlpeacepaTeanb IO
DOMKHOCTH sABAdeTcsa IlpepcepaTerem Apeonara (Bepxos-
"Horo Cyaa).

B ®unasinanu, coraacHo naparpadam 101 u 113 Kowc-
TUTYyIuH, 1epep ['0CyAapCTBEHHBIM CyAOM 3a IIpaBOHApPY-
IIeHNUsT, COBEpPINeHHbIe TIPU WCIOAHEHWM CBOUX AOAIK-
HOCTHBIX OOS3aHHOCTEN, HECYT OTBETCTBEHHOCTH IIpesun-
AEHT CTPaHBI, YAeHHI ['0CyAQpCTBEHHOTO COBeTa (IIPaBU-
TEeABCTBO), KaHIlAep IOCTHIIVM, YAEHBI BEpXOBHOTrO CyAa U
Bepx0oBHOTO apAMHMHNCTPATUBHOTO CYAQ.

ITpepcepaTerb BepXOBHOTO Cypa IO AOAJKHOCTH SABAS-
etca [lpeacepateneM I'ocypapcTBeHHOTO cypa. B ero coc-
TaB BXOAAT [IpepcepaTer BepXOBHOTO aAMUHUCTPATUBHOIO
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Cypd, 3 IpeAcepaTeAd HAABOPHBIX CYAOB, @ TaKyKe O UAne-
HOB, n30KupaeMbIX [lapraMeHTOM CPOKOM Ha 4 ropa.

Kpatkuii aHaAn3 Me>XAYHApPOAHOTO OITBITa CBUAETEAB-
CTBYET, 9YTO BO BCEX OCTAAbLHBIX CTPaHaX pelleHre BOIPO-
ca  KOHCTUTYIHOHHOM OTBETCTBEHHOCTH OpTaHOB
MyOAMYHOM BAACTH IPEANIOAATAET TAK)KE YeTKOe KOHCTUTY-
[IMOHHOE PerraMeHTHPOBaHUE.

Ha KOHCTHTYIIMOHHOM YpPOBHE HaAO Y€TKO YCTAaHOBUTH
OCHOBAHUSI OTBETCTBEHHOCTH B CBSI3U C AOASKHOCTHBIMU
00SI3aHHOCTSIMU PA3AWYHBIX KOHCTUTYIIMOHHBLIX WHCTUTY-
TOB M AOAJKHOCTHBIX AUI], @ TAK)Ke OAHOMOYMS U HMOPSIAOK
hOopMUPOBAHNS PABHOIEHHOMN CyA€OHOM MHCTAHIINU.

KoHCTUTYIIMOHHEIE pellleHus ITyOAMYHO-IIPAaBOBOM OT-
BETCTBEHHOCTHU AOAKHOCTHBIX AWIL MOTYT OTPaHUYUBATLCS
paMKaMM YCTAaHOBAEHUS HUKEYIIOMSIHYTOM NIPOIEeAypPHI
KOHCTUTYLIMOHHOMN OTBETCTBEHHOCTH.

[To ocHOoBaHMSM M B MOPSAKE, YCTAHOBAEHHEBEIX KomHc-
TUTyIIHEeN ¥ 3aKOHOM, KOHCTUTYIIMOHHYIO OTBETCTBEHHOCTD
B CBSI3U CO CBOUMHU AOAKHOCTHBLIMH OOSI3aHHOCTSIMH MOTYT
HEeCTHU:

1) Tlpe3upeHT PecnyOAMKH, €CAM IPH YMBIIIAEHHOM
HapymeHnu KOHCTHUTYIUM WAW 3aKOHA UAM COBEPIIEHUU
TSIDKKOTO IIPECTYIAEHUSI IO IPEAAOKEeHHUIO 1/4 aAenyTaToB
IMaparamenTa u 2/3 OT OOIIIErO0 YHCAE TOAOCOB BHIABHHYTO
OOBHHEHHE Iepep CyAOM, PacCMATPUBAIOIIUM BOIIPOCHI
KOHCTUTYIIMOHHOM OTBETCTBEHHOCTU. AQHHBIN CyA MOYKET
BBIHECTH pellleHmne 00 oTpelteHun [Ipe3upeHTta PecryOan-
KU OT AOAJKHOCTH;

2) pemyTaThl, KOTAQ HApPYLIAKOT IIPEAYCMOTPEHHOEe
KoucTtuTynuelnn TpeboBaHNe HECOBMECTUMOCTH, a TAKKE B
CAydYae HEeYBa’KHUTEABHOTO OTCYTCTBUSI KaK MUHHUMYM C IIO-
AOBUHBI TOAOCOBAHUMN B XOAE OAHOU OUEpPEeAHOU CeCCHUH;

3) IlpeMmbep-MuHUCTDP, YAeHH! [IpaBuTeAbCTBa, [Tpeace-
paTeAb LleHTparbHOrO 0aHKa, IlpepcepaTenb KOHTPOABHOM
[IAAQTHl, YAEHBI CIIEIMaAbHBIX aBTOHOMHBIX KOMUCCHUHM - 110
npearoskenuto [IpesmpenTta PecniyOauku mau 1/5 pemyra-
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TOB, HA OCHOBAHWU PEINeHUs], IPUHATOTO OOAee UYeM TTOAO-
BHHOM T'OAOCOB OT OOIIero umcaa AenyTaToB [lapaaMeHTa.

Bo Bcex Tex cAaydagx, KOrAd OTBETCTBEHHOCTE OOYCAOB-
AeHa HapylleHueM KOHCTUTYIIMOHHOTO TPeOOBaHUS HECOB-
MEeCTUMOCTH, AUIIO MOKET OBITH OTCTPAHEHO OT AOAJKHOCTHU
MAU AMUIIIEHO MaHAATa.

HesaBucumo OoT TOTO, B KAKOM OPTaHMU3aIMOHHO-CTPYK-
TYpPHOU (popMe OyAEeT CO3AaH OpraH KOHCTUTYIIMOHHOU OT-
BETCTBEHHOCTH, OH AOAKEH WMEeThb KOHCTUTYIIMOHHBIN
CTaTyC U TaK{he IIOAHOMOYHUS, YTOOLI B pe3yAbTaTe KOHC-
TUTYIJUOHHOTO MOHUTOPHUHTa KOHCTUTYLMOHHAS OTBET-
CTBEHHOCTEL ObIAa OBl HeM30eKHa.

Hahnume TakoM OTBETCTBEHHOCTH SIBASIETCSI TaK’Ke Ta-
paHTHelr NOCTOSHHO BO30OHOBAIEMOMN AeTUTUMHOCTHU. [ Tpu-
yeM, BOAOPA3AEA "AeTUTUMHOCTH U "AE€TAaAbHOCTU' BAACTHU
3aKAIOYAEeTCsI B TOM, YTO €CAU B IIEPBOM CAyYae Ha IIepPBLIA
IIAQH BBIABUTAETCSI TO OOCTOSITEALCTBO, UTO BAACTE SIBASIET-
Csl IIPABOBOM, TO BO BTOPOM CAydYae BAACTb, OYAyYH IIPABO-
BOM, AOAKHA IIOAL30BATLCSI TaKXe HEOOXOAUMLBIM U
AOCTATOUYHBIM OOIIECTBEHHLIM AOBEPHUEM.

MeskayHapopHasi IIPakKTUKa CBUAETEABCTBYET, YUTO
OBICTPHIE M3MEHEeHUs OOIIeCTBEHHOM KU3HU CYIIeCTBEHHO
BAUSIOT TAaK)Xe Ha HM3MeHeHHe OOIIeCTBEeHHOTO MHEHHS O
HOCHUTEASIX BAACTH. TUIMINYHBEIM IIPUMEPOM MOJKET CAYKUTH
cocrostume poBepust Haceaenusi CLIIA u @Opannuu K [pe-
3upeHTaM 3Tux crpaH B 2014-2015 ropax. Bo @pannnu ypo-
BeHb OOIlecTBeHHOro AoBepusd B 2014 ropy CHU3UACA
BIOAOTB AO 12 IPOIIEHTOB.

KakoBBEI TPUUYMHBI TaKOTO TOAOKEHUS M KaKue KOHC-
TUTYLMOHHO-IIPABOBEIE BHIBOABI MOJKHO CAEAATH?

[Topo0HEBIE CUTYalluu B OCHOBHOM OOYCAOBAEHEI HEPAB-
HOIIEHHOU peakIllnel MHCTUTYTOB BAACTH Ha aKTHUBHBIE U3-
MeHeHUs B OOIeCTBEHHBIX OTHOIIEHMIX. At00as mpooaemMa
OOIIIeCTBEHHOI'O XapaKTepa OOYCAOBA€HA ONPEAEACHHBIMU
dakTOpaMu, XapaKTepoOM WX BO3HUKHOBEHUS U BO3AEHU-
CTBUS, HEM30EKHBIMU TTOCAEACTBUSIMU, UMIIEPATUBAMU WX
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WCKAFOUEHUS UAM CMSATYEeHUsA. Bommpoc B TOM, HACKOABKO HO-
CUTEAb BAACTH B PaMKaX CBOUX (PYHKIIMU OBIA B COCTOSHUU
OCYIIIECTBASITL PABHOIIEHHBIE ACUCTBUS, HEe AOIyCKas Ha-
KOIIA€HUM OTPULIATEABHOM COITUaAbHOM sHepruu. CollhuaAb-
Hble KaTaKAM3Mbl MMEIOT CBOIO 3BoAonuio. Koraa
BO3HHMKAET IpobAeMa M OHa He MIOAYyYaeT CBOEBPEMEHHOTO
HaAAEKAIIEero pelleHus, TO 3a 9TUM Hen30eKHO CAeAyeT
Kpusuc. I'locaepHni, Kak OBIAO OTMEYEHO, IIPU OIIPEAEAEH-
HBIX HAKOIIAEHUSX OTPUIATEABHOM COIUMAABHOM SHEpPruu
MOJKeT HaOpaTh KPUTUYECKYIO MAcCy, ¥ TOTAQ HeN30e>KHEI
B3PBIB U paspylleHus. Briciiee mpu3BaHme roCyAapCcTBa -
CBOEBpPEMEHHOEe PAacKPBITHE U HapAe Kalllee perneHue mpoo-
AeM U IPEeAyIpeskAeHHe BO3MOJKHBIX KPU3UCOB. AyUIIUM
CPEeACTBOM SIBASIETCSI BHEAPEHHE CUCTEMHOTI'O KOHCTUTYIIH-
OHHOTO MOHUTOPWHTA, YTO B CBOIO OUEPEAb IBASIETCS OCHO-
BOIIOAQTAIOIeN rapaHTHel KOHCTUTYIMOHAAU3AIluU KOHK-
PEeTHBIX IIPAaBOOTHOIIEHUN.
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