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Executive Summary

1. Among the member and observer states of the Venice Commission, very few
countries do not provide at least some type of individual access to question the consti-
tutionality of a norm or individual act. These are Algeria, Morocco, the Netherlands and
Tunisia (France can no longer be classified in this group after its recent constitutional
reform). It is possible to distinguish between direct individual access, in which individ-
uals are given the possibility to challenge the constitutionality of a given norm or act di-
rectly and indirect individual access, in which the constitutionality can be challenged
only through state bodies. Many countries have a mixed system, both with direct means
of access to constitutional justice and with indirect means.

2. As concerns indirect individual access, several bodies are entitled to challenge
the constitutionality of a norm. Among them, the most common ones are the ordinary
courts through preliminary proceedings as well as members of Parliament to the extent
that they act on the basis of a petition by an individual. Some countries under review
also grant standing before the constitutional court or equivalent body to the ombudsper-
son. The Venice Commission considers that ombudspersons, where they exist, are im-
portant elements of a democratic society protecting human rights. Therefore, when
ombudspersons exist, they should be given the possibility to initiate constitutional review
of normative acts on behalf of or triggered by individuals.

3. Indirect access to individual justice is a very important tool to ensure respect for
individual human rights at the constitutional level. The existing choices are broad and
many possibilities coexist. An advantage of indirect individual access is that the bodies
filing complaints are usually well-informed and have the required legal skills to formulate
a valid request. They can also serve as filters to avoid overburdening constitutional
courts, selecting applications in order to leave aside abusive or repetitive requests. How-
ever, indirect access has a clear disadvantage, as its effectiveness relies heavily on the
capacity of these bodies to identify potentially unconstitutional normative acts and their
willingness to submit applications before the constitutional court or equivalent bodies.
Therefore, the Venice Commission sees an advantage in combining indirect and direct
access, thereby creating a balance between the different existing mechanisms.

4. As concerns direct individual access, several models exist in the countries under
review: the actio popularis, in which anyone is entitled to take action against a norm after
its enactment, even if there is no personal interest; the individual suggestion, in which the
applicant only suggests that the constitutional court control the constitutionality of a norm,
leaving the decision to do so at the court’s discretion; the quasi actio popularis, in which
the applicant does not need to be directly affected, but has to challenge the norm within
the framework of a specific case; finally, the mechanism of the direct individual complaint,

5



that exists in various sub-forms. Among these mechanisms, the actio popularis creates
the evident risk of overburdening the constitutional court.

5. In some Council of Europe member states, depending on the specific conditions
and consequences, an individual complaint to the constitutional court or equivalent
body can be considered by the European Court of Human Rights to be an effective rem-
edy against a violation of the European Convention on Human Rights and can thus be
seen as a filter for cases before they come to the Strasbourg Court. The Court’s statistics
show that those countries in which such a full constitutional complaint mechanism
exists have a lower number of complaints (in proportion to the number of their popu-
lation) before the Court than others, which do not have such a mechanism. Such com-
plaint mechanisms therefore help to avoid overburdening the European Court of Human
Rights.

6. The Venice Commission considers that, with respect to the types of norms which
can be submitted for constitutional review, the constitutional court should be in charge
of verifying the constitutionality of statutory acts only, leaving in principle the control
of lower ranking texts to ordinary courts, in order to avoid its overburdening.

7. Constitutional review proceedings typically comprise several formal requirements
and filters to avoid the overburdening as well as the misuse of remedies before the court.
First, in order to open the proceedings, there are often time limits for lodging applica-
tions. However, such time limits should be reasonable and permit the preparation of the
complaint by the individual him or herself or to find a lawyer. The constitutional court
should also be able to extend deadlines only in exceptional cases. Second, free legal aid
should be provided when necessary. Third, concerning fees, the Venice Commission rec-
ommends that the fees should not be excessive and only be used in order to deter abusive
applications and the financial situation of the applicant should be taken into account
when fixing them. Fourth, decisions issued by the constitutional court are final and it
should be possible to reopen the cases only in very exceptional circumstances (such as
a condemnation by the European Court of Human Rights). Fifth, the exhaustion of reme-
dies is necessary in countries with concentrated control of constitutionality to avoid an
overburdening of the constitutional court. Sixth, it should be ensured that the remedy
available is appropriate to repair the applicant’s complaint (e.g. accelerated proceedings
in cases of excessive length of proceedings).

8. Among the procedural principles applicable to constitutional review, the consti-
tutional court should adopt its decisions within an appropriate delay to respect the right
to access to constitutional justice. In adversarial systems, parties to the proceedings be-
fore the ordinary courts should be given the possibility to present their views at the con-
stitutional level.

9. Concerning interim measures, the Venice Commission is in favour of the possi-
bility to suspend the implementation of a challenged individual and/or normative act, if
the implementation could result in further damages or violations which cannot be re-
paired once the unconstitutionality of a provision is established. Especially for normative
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acts, the extent to which non-implementation itself would result in damages and viola-
tions that cannot be repaired must be taken into account as well. Ordinary judges will
usually be obliged to suspend the case before them if they submit to the constitutional
court a question of constitutionality of the law applicable to that case. In cases of irre-
versible damage of individual rights, suspension should be obligatory.

10. Finally, the constitutional court should be able to continue analysing the petition
even after it was withdrawn, if a public interest is at stake. However, if the challenged
act loses its validity, there is no shared view on the possibility of the constitutional court
to continue (or not) the procedures. The mere discontinuation of a case may be insuffi-
cient in order to protect human rights in cases of concrete review or individual com-
plaints. Nevertheless, it is controversial if constitutional courts should be enabled to
decide whether to award themselves or to initiate pecuniary compensation for the viola-
tion of a right in order to redress the breach to the individual’s human rights.

11. To ensure an adequate balance between the interest of individual access to con-
stitutional justice and the risk of being overburdening the constitutional court, the Venice
Commission recommends that the constitutional judges be supported by qualified assis-
tants and that their number should be determined in accordance with the case-load of
the court. The overburdening of a constitutional court may also be avoided by an appro-
priate distribution of cases to chambers. However, a mechanism should exist to preserve
the coherence of the constitutional court’s case-law.

12. The effects of the decision issued by the constitutional court are also quite varied.
The decision may only affect parties or everyone, depending on the inter partes or erga
omnes effect (ratione personae) or may have different effects in time (ratione temporis
effect).

13. According to its ratione personae effect, the decision may have effect only infer
partes or erga omnes, the latter resulting in the invalidation of a normative act or making
it inapplicable to future cases. In most of the countries under review, when the constitu-
tionality of a norm is challenged, the constitutional court is entitled to remove it from the
legal order or to decide at least on its unconstitutionality, leaving the decision to enact a
new law to the legislator. However, in some countries, the constitutional court’s powers
are more limited and the decision only has binding effect for the parties to the case. In
common law countries, with diffuse review of constitutionality, stare decisis also has a
strong influence beyond the individual case, as precedents issued by the Supreme Court
(or equivalent) are compulsory for lower courts unless they distinguish the case from the
precedent or overrule it with adequate reasoning.

14. Decisions concerning the unconstitutionality of a normative act may have dif-
ferent temporary effects, either ex nunc, when the invalidity takes place from the moment
in which the decision is issued, or ex tunc, in which the act is declared void from the
very moment of its adoption, which has important consequences for individual cases.
Only few countries have introduced ex tunc effect to constitutional court’s decisions and
most of them have attenuated effects to preserve the validity of final court decisions.



Introduction

15. By letter of 21 April 2009, the Permanent Representative of Germany to the Coun-
cil of Europe, Mr Eberhard Kolsch requested, on behalf of the German Government, an
opinion on individual access to constitutional justice. He pointed out that “such a study
could be a valuable contribution to the promotion of national remedies for human rights
violations and could thereby essentially help to guarantee the long-term effectiveness of
the European Court of Human Rights”. The Commission invited Mr Harutyunian, Ms
Nussberger and Mr Paczolay to act as rapporteurs on this issue. The present report is pre-
pared on the basis of their contributions and those of the liaison officers with the consti-
tutional courts and equivalent bodies in the member and observer states of the Venice
Commission, as well as those by the members who were called upon to verify the cor-
rectness of the information on their own legal systems.

16. A first draft of this report (CDL(2010)004) was discussed at the 9" meeting of
the Joint Council on Constitutional Justice of the Venice Commission (Venice, 1-2 June
2010). The Commission invited the liaison officers to provide their remarks on this text
and replies to a questionnaire by the end of September 2010. The Venice Commission is
grateful to the liaison officers for their most valuable help.

17. The present report was adopted by the Commission at its 85" Plenary Session
(Venice, 17-18 December 2010).

General remarks

18. A fundamental shift in the importance of constitutional protection of human
rights has occurred over the past 60 years in Europe and beyond. Respect for human
rights is now considered to be an essential part of any democratic society'. Mechanisms
that allow individuals to directly or indirectly invoke these rights conferred upon them
are, as a result, becoming increasingly important.

19. This draft study provides an overview of such mechanisms which exist in the
Venice Commission’s member and observer states. It does so in order to contribute to a
better understanding of the great variety of adopted solutions, but also to analyse the
merits of the various systems?.

20. The draft study draws from the constitutions and legal texts contained in the
Venice Commission’s CODICES database®. The Venice Commission is grateful to its li-

I CDL-STD(1995)015, The protection of fundamental rights by constitutional courts, Science and Technique
of Democracy, no. 15

2 This study does not relate to the hierarchy between EU legislation and national law of the member states,
even if some elements of the review of the Court of Justice of the European Union have similar features to
those exercised by the Constitutional Courts.

3 CODICES can be ordered on CD-ROM or found online on www.codices.coe.int. However, some texts are
not published in CODICES: for San Marino, the revised version of the Declaration of Citizens’ Rights
has been used. Some translations have been made by the Secretariat, notably the legal provisions of Chile,
Peru, Argentina, San Marino and Uruguay. The laws of Luxemburg and Monaco have been kept in their
original French versions. References to all legal texts that have been used that are not included in
CODICES can be found in the bibliography.



aison officers and to all the members for their contribution to the Bulletin on Constitutional
Case-law, the database as well as to the present study.

21. In this study, the following definitions* are used:

(i) Constitutional jurisdiction means judicial institutions and procedures, which have
been created in order to guarantee a state’s constitutional order?;

(i1) Constitutional review means a court’s power to examine whether a legislative
act or lower-ranking act conforms with the Constitution® and, in cases of incompatibility,
to declare the former legally null” and void or inapplicable;

(iii) Individual access to constitutional justice means the various different mechanisms
that enable violations of individuals’ constitutionally guaranteed rights, either separately or
jointly with others, to be brought before a constitutional court or equivalent body. Access
mechanisms are either: indirect or direct. Indirect access refers to mechanisms through which
individual questions reach the Constitutional Court for adjudication via an intermediary
body. Direct access refers to the variety of legal means through which an individual can
personally petition the Constitutional Court i.e., without the intervention of a third party;

(iv) Constitutional Court means constitutional courts, tribunals, councils and, if not
specified otherwise, other supreme courts which have been identified as fulfilling the
functions of a constitutional court®.

22. Many authors believe that a written Constitution is a prerequisite for constitutional
review’. In the framework of individual access to constitutional justice, this would mean that
if no written text is given a specific status (primacy), there would be no need — and no possi-
bility — for any organ, whether the Parliament or a court, to distinguish between legal and con-
stitutional matters and thus to review the former using the latter as the standard, which could
lead to the annulment of ordinary laws. However, some countries have — often in addition to
a written Constitution -unwritten or customary constitutional law'? or principles that can serve
as review standards in addition to international treaties' and customary international law. The

4 These definitions only serve as a guidance to determine the scope of this study without purporting to provide
any judicial answer to complicated terminological questions.

5 CDL-STD(1993)002, H. Steinberger, Models of constitutional jurisdiction, Science and Technique of
Democracy, no. 2.

¢ CDL-INF(2001)009 Decisions of constitutional courts and equivalent bodies and their execution. It should be
noted that the question of community law as a standard of review is not dealt with in this report as it applies
only to half of the states under consideration.

7 A. Cavari, "Between Law and Politics: Constitutional Review of Legislation" Paper presented at the annual
meeting of The Law and Society Association, Renaissance Hotel, Chicago, Illinois, May 27, 2004, in:
http://www.allacademic.com/one/www/www/index.php?cmd=www search&offset=0&limit=5&multi

search_search mode=publication&multi_search publication fulltext mod=fulltext&textfield sumit=true&sear
chmodule=multi_search&search=Search&search_field=title idx&fulltext search=Between+Law-+and+Poli-
tics%3 A++Constitutional+Review+of +Legislation, accessed 4 May 2009.

8 CDL-INF(2001)009 Decisions of constitutional courts and equivalent bodies and their execution.

? See, for instance, J.-F. Flauss, “Human Rights Act 1998: Kalé¢idoscope”, in: Revue frangaise de droit constitu-
tionnel No 48 2001/4, P.U.F., Paris, p. 695 f., or P. Pernthaler, Allgemeine Staatslehre und Verfassungslehre, 2™
rev. ed., Springer Verlag, Vienna, 1996, p. 174.

10 Korea: Constitutional Court, “Relocation of the Capital Case”, no. 2004, Hun-Ma554¢566 of 21.10.2004,
CODICES: KOR-2004-3-003.

! Austria: fundamental principles, a change of which would entail a total revision of the Constitution (Article
44.3 of the Constitution) and which the Constitutional Court even uses as a standard for substantial review
of constitutional amendments, see decision of 11.10.2001, V{Slg. G12/00, CODICES: AUT-2001-3-005.
Article 10.2 of the Spanish Constitution and its importance for the perspective of granting amparo in cases
of breach of fundamental rights.



United Kingdom, of the Venice Commission’s member and observer states, is the only one
not to have a formal or hierarchically distinguished written Constitution'2. As a consequence
ordinary laws cannot be reviewed on their compatibility or conformity with a written Consti-
tution. This is not to say that constitutional review does not exist in the UK. It exists in two
ways: first by reference to European Union law as the UK courts are required to review the
compatibility of UK legislation with EU law and, where it is incompatible, disapply UK law;
and secondly, since the introduction of the UK Human Rights Act 1998, a review power was
introduced enabling its higher courts to examine the compatibility of UK legislation'? with
those human rights protected by the European Convention on Human Rights 1950'. In the
latter case, this limited, secondary, form of constitutional review provided by the 1998 Act en-
ables the courts to declare ordinary UK laws incompatible with protected human rights; albeit
they remain law and the UK Parliament is left with the choice whether to amend or repeal the
specific law'>. The UK has also developed an advanced system of administrative law, that ap-
plies to all forms of executive decision, including secondary legislation, and this system now
includes enforcement of the duty to protect Convention rights.

23. All other member and observer States of the Venice Commission'® base their
legal system on a written Constitution, or, as is the case in Israel, on Basic Laws or other
documents that have a semi-constitutional rank!” and are considered the “supreme law
of the land”, the top of the hierarchy of norms. This supremacy manifests itself formally
in specific rules of creation, for instance through higher quota for their adoption, and/or
materially in that Constitutional norms should contain provisions of particular importance
for the functioning of the state and the protection of the individual. Such a written doc-

12D. MAUS has pointed out, that it is not completely right to describe the UK as a country without a written
Constitution. Indeed, this country has some written constitutional norms. The fact that there is no Consti-
tutional Court is also somehow modified through the creation of the Supreme Court and the Constitutional
Reform Act adopted in 2005, D. MAUS, “Le recours aux précedants étrangers et le dialogue des cours con-
stitutionnelles”, 24 janvier 2009, World conference on Constitutional Justice, Cape Town, accessible at
http://www.venice.coe.int/ WCCJ/Papers/AND Maus_F.pdf,

p. 6, last access August 2010.

13 The control of legislation based on the Human Rights Act extends to the devolved legislatures in Scotland,
Wales and Northern Ireland. In the case of these legislatures, legislation that is incompatible with a Con-
vention right may be held to be ultra vires, outside the competence of the legislature in question.

15 D. Fontana, “Secondary Constitutional Review: American Lessons from the New British System of Consti-
tutional Review”, in: http://www.allacademic.com/meta/p178285_index. html; A. Kavanagh, Constitutional Re-
view Under The UK Human Rights Act, Cambridge University Press, Cambridge, 2009.

16 Since the 2002 amendments to the Declaration of Citizens’ Rights and of the fundamental principles of
the San Marinese legal order, San Marino also seems to have a written Constitution. Before, the Declara-
tion, together with the Statutes dating from 1600, could hardly be called a Constitution, but gave rise nev-
ertheless to a certain review of compliance of normative acts with the principles: Ordinary courts had to
refer the question of compatibility to the Great and General Council (Article 16 Declaration of Citizens’
Rights and of the fundamental principles of the San Marinese legal order). The 2002 amendments seem
to give the Declaration even clearer supra-legislative value in that not only special quota for its revision
are required, but a “Collegio Garante” of the “constitutionality” — the use of this term is another indication
for the quality of the legal document at hand — of norms is instituted. This Collegio Garante reviews the
constitutionality of laws, and other acts having the force of law with respect to the Constitution, at the
initiative of certain state organs and also in a preliminary ruling procedure initiated by an ordinary court
or a party to a process. See http://www.consigliograndeegenerale.sm/new/ricercaleggi/vislegge.php3?ac-
tion=visTestoLeggel&idlegge=6175&twid th=580&=, accessed 20 February 2009). The judges of the
Collegio also have the power to deliver final decisions in civil, administrative and penal cases as single
judges (see http://www.consigliograndeegenerale.sm/new/index.php3, Article 26).

17 See http://www.knesset.gov.il/laws/special/eng/basic8_eng.htm
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ument needs to be protected in order to keep its supremacy: it is not enough to merely
declare that all normative acts in a country, especially laws, should respect the Consti-
tution. The legislator’s or executive’s incapacity or unwillingness to comply with this
obligation should be sanctionable in the sense that their acts need to be reviewed and
possibly invalidated if they are unconstitutional. The level of protection and the tech-
niques used to protect the supremacy of the Constitution varies significantly among the
states covered in this study. In some states, the historical development of the state and
the constitutional order sometimes with long periods of authoritarian or totalitarian rule
has had an impact on this, or the moment of promulgation of a new Constitution, or the
legal tradition of a state as a common law or civil law system.

24. Insofar as individual access to constitutional justice is concerned, constitutional
review is exclusively or at least primarily focused on human rights. Therefore, as stated
in the French Constitution of 1791, in order to be relevant for individual access, the con-
stitutional texts must necessarily articulate, either as part of the text or as an appendix,
a number of defined human rights.

25. In order to elucidate the general framework of the comparative analysis, a num-
ber of preliminary considerations are made concerning constitutional review’s the his-
torical background and the evolution of constitutional review, as well as on the different
types of constitutional review (concentrated vs. diffuse, a priori vs. a posteriori, abstract
vs. concrete) and on the different competences of constitutional courts.

26. While the present report tries to cover all member and observer states of the
Venice Commission, it focuses on specialised constitutional review systems and certain
recommendations made are applicable only to these systems.

1. Historical background

27. Many authors have attempted to create idealised types of constitutional justice
by classifying existing legal systems according to the existence of a Constitutional Court,
its competences, its nature and the time when legal review of acts takes place. This is
most commonly done by describing what is said to be, an “American model”, which is
then opposed to a “European” or “Austrian” model, which in turn is presented as distinct
from the “French” model of a priori review. This daft study eschews placing an emphasis
on such idealised models; not least because many recent Constitutions often contain el-
ements of various models. It focuses instead on an element by element comparison of
the national solutions related to individual access.

28. At the beginning of the 18" century, the idea of constitutional review was cred-
ited to the activity of the Privy Council of Great Britain, which invalidated the acts of
colonial legislatures if they contradicted the laws adopted by the British Parliament for
those colonies or the common law. The first state to introduce constitutional control (and
to use the term “constitutional court”) was the United States in the famous 1803 Marbury
vs. Madison case, which opened a path to constitutional control for citizens. In postcolo-
nial United States, the concept of natural law, and thus of legal hierarchy, and the idea
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of a social contract where the citizen may demand that the government fulfill its obliga-
tions were very present. On a more institutional basis, the threat of upcoming institutional
conflicts and deviations in a system of vertical separation of powers showed the necessity
of constructing a framework to avoid such clashes. The common law character of the
American legal system, a heritage of its past as British colonies, explains the introduction
of a diffuse system of review (see below), even if the United States’ Supreme Court has
extended its powers through legal practice so that it now holds a relatively strong position
in the system of checks and balances.

29. In Europe, the German Constitution of 1849 (Paulskirchenverfassung) was the
first to explicitly provide for individual constitutional complaint in § 126 lit. g'®. However,
it never entered into force. In Belgium, France and Switzerland, similar models were also
discussed, but not implemented. In Austria in 1867, Article 3 lit. b Staatsgrundgesetz iber
die Einrichtung eines Reichgerichtes introduced the competence of the Reichsgericht (the
“empire court”) to adjudicate citizens’ complaints based on violations of their constitu-
tionally guaranteed rights. The Supreme Court of Norway, in 1866, declared itself com-
petent to control the constitutionality of laws!® and the Marbury v. Madison heritage was
embraced by the Romanian Court of Cassation in 19122,

30. In the 20t century, Kelsen’s model of concentrated review vested a single court
with the competence to remove unconstitutional acts from the legal order, only on ap-
plication by authorised constitutional bodies.

31. The constitutional settings, and in particular constitutional court practice, after
World War I1 reflect a paradigm shift towards the protection of individual human rights
carried out by only one of the constitutional powers (the courts or a separate Constitu-
tional Court).

32. Almost all civil law countries chose to give the power of constitutional review to
a specific court that is either at the apex of the judicial system, or situated outside the or-
dinary justice system. It is quite clear that this challenges Parliamentary authority and
might lead to the fear of a “government of judges”; as Constitutional Courts can void acts
of Parliament without being directly elected and accountable to the electorate. Exceptions
to this general principle, however, are present in some countries outside Europe: pursuant
to Article 79 of the Constitution of Japan, the appointment of the judges of the Supreme
Court shall be reviewed by the people at the first general election of members of the House
of Representatives following their appointment. In the above-mentioned case, if the ma-
jority of the voters favours the dismissal of a judge, he or she shall be dismissed. France,
the Netherlands and the UK have traditionally been reluctant to introduce constitutional

18 “Zur Zustiandigkeit des Reichsgerichts gehoren ... Klagen deutscher Staatsbiirger wegen Verletzung der
durch die Reichsverfassung ihnen gewéhrten Rechte”

19D. MAUS, op. cit., p. 2. See also E. HOLM@Y VIK, “Why did the Norwegian Constitution of 1814 Be-
come a Part of Positive Law in the Nineteenth Century?”, blogit.helsinki.fi/reuna/Holmoyvik-paper-
Tartu.doc; K. M. BRUZELIUS, “Judicial Review within a Unified Country”,
http://www.venice.coe.int/ WCCJ/Papers/NOR_Bruzelius_E.pdf, last accessed September 2010.

20 See G. CONAC, «Une antériorité roumaine: le controle juridictionnel de la constitutionnalité des lois», Mélanges
Slobodan Milacic, Démocratie et liberté: tension, dialogue, confrontation, Bruylant, Belgique, 2007.
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review?!. In the UK, the doctrine of parliamentary sovereignty applies, making Parliament
the supreme legal authority in this country, which can create or “end” the validity of any
law. Generally, the courts cannot overrule its legislation and no Parliament can pass laws
that future Parliaments cannot change?. In the Netherlands, which is a civil law country,
constitutional review of Acts of Parliament by the judiciary is prohibited (Article 120 of
the Constitution). However, Article 120 is under discussion at present. Moreover, it should
be noted that self-executing provisions of international treaties and decisions of interna-
tional organisations may be directly referred to in court proceedings, in which case the
courts are obliged to review domestic law, including Acts of Parliament, for their con-
formity with those provisions of international law and to withhold in the specific case the
application of the Act or other domestic law provision that is in violation of international
law. Since many such provisions of international law have their equivalent in Dutch con-
stitutional law, to that extent the Netherlands may nevertheless be considered as having
a system of constitutional review in the material sense. Likewise, France has introduced
a posteriori review alongside the existing abstract priori review of constitutionality of the
legislation and thereby veers away from its traditional respect of the rigid separation of
powers?.

33. The Latin American states most often reflect a strong American influence with
diffuse review and a strong Supreme Court (e.g. Brazil, Mexico). Some have opted for
a specialised Constitutional Court (e.g. Peru, Chile). Most of the countries from the
Maghreb follow the French model that existed before the 2008 reform.

2. Diffuse vs. Concentrated Review

34. The oldest model of constitutional review is the American one. This is charac-
terised by diffuse, incidental control, which offers direct access to constitutional justice
for individual citizens as they can raise issues of constitutionality before the courts. Or-
dinary courts are entitled to assess the constitutionality of any legal norm or individual
act. Judges of such courts are able to disapply any norm or act which they hold to be un-
constitutional. This is advantageous as complainants do not have to, as they would oth-
erwise, endure lengthy proceedings before a Constitutional Court. This advantage must
however be set against the possibility of, and inconvenience that might be generated by,
different ordinary courts considering the same constitutional and legal matters simulta-
neously. This can lead to conflicting decisions: to incoherence and uncertainty in the law
as different courts may interpret constitutionality of the same norm differently. It can
also then lead itself to lengthy, costly appellate proceedings if decisions are appealed to
the Supreme Court. If such appeals are not made the law is left in an uncertain state with

2l Nevertheless, in France, before the reform introducing the preliminary priority ruling in 2008, ordinary
judges, even if they were not allowed to conduct a «constitutionality control», could conduct a «conven-
tionality controly, i.e., they established the conformity of the domestic legal provisions to international
treaties, such as the European Human Rights Convention, ensuring the protection of human rights.

22 http://www.parliament.uk/about/how/sovereignty/. However, the Human Rights Act 1998 has established
that courts should assess the compatibility of any legislation with the rights included in the ECHR and
they can make a declaration of incompatibility, which may be followed by a process amending the legis-
lation. It is entirely a matter for Parliament however as to how and it legislation is thus amended. See
above, and Human Rights Act 1998, section 4.

23 See French Constitutional Law of 23 July, 2008.
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no definitive judgment providing a clear interpretation of the Constitution?*. Nonetheless,
diffuse review remains a perfectly valid form of constitutional justice®.

35. While he even rejected the idea of introducing rights litigation as such?°, Hans
Kelsen invented an alternative to the diffuse model. In the 1920 Austrian Constitution
he developed the concentrated review model?’.

This model met with extraordinary success?® in countries in transition to democracy.
It was, for instance, copied by Germany and Italy after WW II; by Spain?’ and Portugal
at the end of the 1970s; and by virtually all Central and Eastern European states, becoming
evident mainly after the fall of communism. In a concentrated system a separate court,
usually placed outside the ordinary court system, is given the power to review the consti-
tutionality of normative acts. Constitutional review in such a system is carried out by a
Constitutional Court or a single Supreme Court which has, in addition to its ordinary ap-
pellate jurisdiction, competence to carry out constitutional review. Such review is carried
out either via indirect access or direct access. The former occurs in ordinary proceedings.
The judge (the ordinary judge) hearing those proceedings will suspend them where an
issue of constitutionality arises*® and will then issue a preliminary request to the Consti-
tutional Court to determine the issue. The latter occurs where an individual complaint is
made directly to the Constitutional Court, usually after the exhaustion of all other legal
remedies. Two main advantages can be seen in the concentrated model: 1) greater unity
of jurisdiction; and ii) legal security as it does not permit divergent decisions on issues of
constitutionality to arise, which would render the application of a statute unclear.

36. Classifying a legal system as diffuse or concentrated can be difficult. The nature
of a system is determined by a Court or Courts’ material competences, which determine
whether or not there is one single institution that is entitled to decide constitutional mat-
ters. Accordingly this study divides the Venice Commission’s member states’ legal sys-
tems into three types: first, those which have a diffuse form of constitutional jurisdiction;
secondly, those which have a concentrated one; and thirdly, those which have a special
type of constitutional jurisdiction’’.

2+ M. Kau, Bundesverfassungsgericht und US Supreme Court: Die Bedeutung des United States Supreme
Court fiir die Errichtung und Fortentwicklung des Bundesverfassungsgerichts, Springer, Berlin/Heidelberg,
2007, p.304 f. Also, the example of Marbury vs. Madison was quickly followed by Monaco and Norway.

25 CDL(1998)059, Opinion on the reform of Constitutional Justice in Estonia.

20 Kelsen, Hans, La garantie juridictionnelle de la Constitution, Revue de.Droit. Public, 1928, vol. 44, pp.
197-257. The individual appeal to the Constitutional Court of Austria in administrative cases was already
provided for by Article 144 of the first version of the Austrian Federal Constitution Act (B-VG), BGBI.
1/1920. Also the predecessor of the CC, the Reichsgericht, had such a power already. However, direct ac-
cess for the individual to directly challenge laws and regulations before the CC has been introduced in
1975 by amendment of Articles 140 and 139 B-VG (Article 1.8 BVG BGBI. 302/1975).

27 The first Constitutional Court, however, was not set up in Austria, but in Czechoslovakia in February 1920
(Constitutional Act no. 21/1920 Coll.). The Austrian Court followed some months later, in October 1920.

28 As L. Garlicki puts it, “following a period of authoritarian rule, the existing courts were unable to offer adequate
guarantees of structural independence and intellectual assertiveness.” (See L. Garlicki, “Constitutional courts
versus supreme courts”, International Journal of Constitutional Law 2007 5(1), Oxford University Press, Oxford,
in: http://icon.oxfordjournals.org/cgi/content/full/5/1/44#FNS9#FNS9, accessed 11 February 2009).

2 Although Spain had had a Court before 1978, the one established under the 1931 Constitution.

30 The ordinary judge can be obliged to do so upon request by a party (e.g. Belgium) or can do so only when
he or she shares the doubts raised of a party or has him or herself doubts about the constitutionality of a
provision to be applied in the case.

3L CDL-JU (2001)22, G. Brunner, “Der Zugang des Einzelnen zur Verfassungsgerichtsbarkeit im europdis-

”

chen Raum”, report for the CoCoSem seminar in Zakopane, Poland, October 2001, p. 35f.
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37. Countries whose systems of constitutional review are entirely diffuse constitu-
tional review are: Denmark; Finland; Iceland; Norway and Sweden.

38. By way of contrast, concentrated review exists in: Albania; Algeria; Andorra;
Armenia; Austria; Azerbaijan; Belgium; Belarus; Croatia; Czech Republic; France;
Georgia; Germany; Hungary; Italy; South Korea; Latvia; Liechtenstein; Lithuania,
Luxembourg; Moldova; Montenegro; Poland; Romania; Russia?; Serbia; Slovakia;
Slovenia; Spain; “The Former Yugoslav Republic of Macedonia”; Turkey and
Ukraine. The Algerian, French, Moroccan and Tunisian constitutional councils are
also institutions which specialise in constitutional review, albeit their focus differs
from that of the above-mentioned constitutional courts.

39. “Special constitutional jurisdiction” can be found in a number of the Venice Com-
mission’s member and observer states. To a certain degree these countries have a diffuse
system of review, but each has a Supreme Court (or even a “Constitutional Court3?),
which has the capacity to invalidate normative acts or to rule in cases (sometimes even
on the merits) upon demand of a lower court. Brazil for instance has a mixed system of
constitutional review. Andorra, Chile and Peru3*have a constitutional court or tribunal
with vast powers.

40. Argentina, Brazil, Canada, Cyprus?’, Estonia, Greece, Ireland?®, Israel,
Japan®’, Malta, Mexico, Monaco, Portugal, San Marino, South Africa’®, Switzer-

32 All references made to the Federal Constitutional Law on the Constitutional Court of the Russian Federation
are based on the text in force at present. However, a major reform is being enacted and will enter into force
on the 11 February 2011, which will change the number of the articles references in this Study and may
challenge some of the information contained here.

3 Such in the case of Andorra. In the case of Portugal, the Constitutional Court is an autonomous jurisdiction
with specific competences, but there is a generalised system of diffuse review of constitutionality exercised
by ordinary courts. Estonia has a special chamber on constitutional matters at the Supreme Court (although
ordinary judges can also control constitutionality) and Peru and Chile have Constitutional Tribunals

3 H. Nogueira Alcala, “El recurso de proteccion en Chile”, Anuario iberoamericano de justicia constitu-
cional, no. 3, 1999 , Madrid, 1999, in:
http://dialnet.unirioja.es/servlet/articulo?codigo=1976169, accessed 25 February 2009.

3 In accordance with the 1960 Constitution, still applicable in Cyprus, two Supreme courts were established:
(a) the Supreme Constitutional Court and (b) the High Court of justice. Because of the circumstances that
arose in 1963, entailing paralysis of the judicial authorities, the Supreme Court of Cyprus was established
by the Administration of Justice (Miscellaneous Provisions) Law (33/64). The two Supreme Courts were
joint into the present Supreme Court of Cyprus which has all the powers and jurisdiction of both courts
in accordance with the administration of justice (Miscellasneous Provisions) Law of 1964. Thus currently
the Supreme Court of Cyprus is also the Supreme Constitutional Court of the land (deciding pre-emptively
questions of constitutionality of proposed legislation, when asked to do so by the President of the Republic,
adjudicating upon questions of conflict of power or competence arising between organs or authorities in
the Republic and deciding on the constitutionality of existing laws). It is also the Administrative Court of
the land with exclusive revisional jurisdiction. As Administrative Court, the Supreme court consisting of
panels of single judges has first instance jurisdiction, whereas consisting of panels of five judges have
appellate and final jurisdiction.

3¢ The Supreme Court and the High Court may declare the unconstitutionality of a normative or individual
act and attribute damages to the complainant; see http://www.supremecourt.ie/supremecourt/sclibrary3.nsf/
pagecurrent/9034466B2045E5EC8025743200511625?0open document&l=en, accessed 9 April 2009

37 H. Hyun Lee, Rapporteur, Report for the Asian Constitutional Courts, in: http://www.venice.coe.int/ WCCJ/
Papers/KOR_Kong%20Hyun%20Lee3_E.pdf, accessed 10 March 2009.

3% While ordinary courts are competent to hear cases involving constitutional matters, the Constitutional
Court of South Africa is the highest court on constitutional matters. The Constitutional Court may be di-
rectly accessed or accessed by means of appeal from a lower court, and has exclusive jurisdiction over a
number of matters including the confirmation of a declaration of the constitutional invalidity of a norma-
tive act (statute) by an ordinary court.
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land** and the USA each have diffuse review systems, although they each provide their
Supreme or constitutional courts (as in the case of South Africa and Portugal —where
there is a Constitutional Court) with special review competences. For the purpose of this
study, the proceedings, and review activities, of these supreme courts will also be exam-
ined. The Netherlands has an even more diffuse system. There is neither a special court,
nor a supreme court with special review competences. Every court in the Netherlands
has the power (and duty) to review national law in the light of human rights conventions
and other self-executing treaties.

41. Unsurprisingly diffuse and concentrated systems rarely exist in their pure form.
Stare decisis, for instance, introduces an element of harmonisation insofar as judicial in-
terpretation is concerned in diffuse systems. In concentrated systems, by way of contrast,
the constitutional court is far from being unanimously recognised as the only body com-
petent to review and interpret statutes concerning their constitutionality.

42. The Portuguese system combines concentrated and diffuse review. There, or-
dinary courts can refuse to apply a law which they deem unconstitutional but this non
application is valid only in the specific case and the law as such remains valid. However,
once a law is found unconstitutional three times by the ordinary courts, the public pros-
ecutor's department may request the Constitutional Court to annul the law with general
effect.

3. Abstract review vs. review related to a specific case*

43. When a constitutional court carries out an abstract review, it examines a specific
law or regulation without reference to a specific case or set of proceedings. From what
has been said about diffuse review and review related to a specific case, it follows that
diffuse normative review is necessarily related to a specific case. Concentrated review
can however be both abstract and related to a specific case*!.

3 The following peculiarity of constitutional review in Switzerland should be noted: Article 190 of the Fed-
eral Constitution of the Swiss Confederation states: "The Federal Supreme Court and the other judicial
authorities shall apply the federal acts and international law." This means that the Federal Supreme Court
can deny applicability to unconstitutional cantonal and intercantonal laws, federal decrees, and to ordi-
nances of the Federal Assembly, the Federal Council, and the Federal Administration. The Federal Supreme
Court may question the constitutionality of a federal act or international law in its considerations, but can-
not formally review them.

40 The wording is deliberately chosen to avoid the terminological confusions linked to different meanings of
the pair of opposites abstract — concrete review in different languages or legal cultures. One can distinguish
those for whom the distinctive factor is the trigger of a review (abstract-without relation to a case, concrete
because an individual is being affected in his/her legal positions). Secondly, in German legal terminology,
constitutional review can be considered concrete if it takes place in preliminary ruling procedures, where
constitutional complaints constitute a third, separate type of review operated by the Constitutional Court
which are not called “concrete”.

41'W. Sadurski argues that even if review is related to a concrete case, the continental European Constitutional
Courts follow abstract considerations in assessing the law. Unlike, for instance, the American Supreme
Court, European review techniques are based on Kelsen’s idea of cleaning of the legal order. Therefore,
according to Sadurski, Constitutional Courts don t decide on the merits of the individual case. See mainly
W. Sadurski, Constitutional Justice East and West: Democratic Legitimacy and Constitutional Courts in
Post-Communist Europe in a Comparative Perspective, Kluwer, 2002 and Rights Before Courts: a Study
of Constitutional Courts in Post-Communist States of Eastern and Central Europe, Springer, 2005.
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4. A priori vs. a posteriori review

44. Review can take place before or after the enactment of a normative act. Abstract
review can take place before and after enactment. Review related to a specific, concrete,
case is of necessity however only possible after the enactment of a general act*.

45. Abstract review, and the capacity to carry out a review after the adoption but
before the enactment of a law, is often identified with the French model of review. In
contrast, the US review model is a posteriori and incidental i.e., related to a specific
case®.

46. A priori review may only be initiated by specific bodies, designated in the Con-
stitution or in any law which establishes a constitutional court, as having the power to
do so. It cannot be initiated individuals. In South Africa, for instance, the President can
refer a Bill before it is passed by Parliament to the Constitutional Court. It can then eval-
uate its constitutional validity. Other countries which adopt this approach are: France
(after the vote of the law but before its enactment) and Canada.

47. With the growing importance and protection of fundamental rights national legisla-
tors must decide which role the constitution and, consequently, the constitutional courts should
play: should they only protect the objective constitutional order (which also includes the pro-
tection of fundamental rights in the sense that these are part of the objective constitutional
order)? Or should there be a specific guarantee of subjective fundamental rights conferred
on the individual by the Constitution? There is a clear tendency towards the introduction of
mechanisms that allow for the protection of individual, fundamental, rights through the con-
stitutional court and, more specifically, for individual access. The constitutional order itself
needs also to be preserved and individual cases serve often as means to learn about short-
comings and to provide for a better implementation of the constitutional provisions.

The opposite of the original Kelsenian model, where only constitutional bodies were
entitled to approach the constitutional court, is one which provides the means for indi-
viduals to question the constitutionality of a normative or individual act which may harm
their interests.

48. Any applicant can express his or her doubts about the constitutionality of a nor-
mative or individual act during the proceedings. In systems with a diffuse control of con-
stitutionality, it is the ordinary judge who decides on the constitutionality or
unconstitutionality of a provision, although there are several modalities. Where the judge
declares a provision unconstitutional it will not be applied.

49. A central focus of this study is constitutional complaints and constitutional re-
view as far as the latter can be initiated directly or indirectly by an individual and not
only by constitutional bodies. However, it must be noted that abstract a priori and a pos-

4 Unless the normative act is a disguised individual act.

4 Abstract a priori review puts the Constitutional Court in the position of an arbiter — typically between the
executive and the legislative or a parliamentary minority with standing before the Constitutional Court —
and generally considered as being politically sensitive. See Rosenfeld, “Constitutional Adjudication in
Europe and the United States: Paradoxes and Contrasts”, report prepared for the UniDem Seminar 2003,
in: CDL-STD(2003)037 Science and Technique of Democracy no. 37 (2003), T. Ginsburg, Comparative
Constitutional Review, 2008.
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teriori control initiated by a constitutional body, often aimed in principle at preserving
the constitutional order, can raise questions related to fundamental rights and is therefore
paramount to protecting these rights.

50. This study is divided into four sections. In section I, access to constitutional re-
view is analysed and the different actors, who can initiate constitutional review proceed-
ings, are identified i.e., either individuals through direct access, or other bodies in the
case of indirect access. In section II the nature of proceedings themselves, the require-
ments and different procedural rules are analysed. In section III the effects of constitu-
tional review on challenged normative acts is analysed. Finally, in section IV further
questions regarding constitutional review are examined.

I. ACCESS TO CONSTITUTIONAL REVIEW

51. Historically, the main type of constitutional review is carried out by ordinary
judges through incidental review in diffuse review systems.

Incidental review takes place at any stage of the ordinary proceedings by any ordi-
nary judge. Contrary to specific constitutional complaints, contesting the constitutionality
of norms by way of incidental review can be raised during the course of any type of pro-
ceedings. Access to constitutional review is therefore open to any person who has stand-
ing in ordinary proceedings. The effectiveness of this type of review relies both on the
individual’s knowledge of their rights and on the ordinary judge’s capacity and willing-
ness to investigate violations of fundamental rights. Both conditions are not entirely ob-
vious*. This system works well where it is well rooted in the legal culture, such as in
the United States, Canada and in the Scandinavian countries.

52. There are few countries that do not provide any means for the individual to ques-
tion the constitutionality of a general or individual provision, not even indirectly through
preliminary ruling procedures. These are Algeria, Morocco, the Netherlands and Tunisia.
France used to belong to this group of countries, although the Council of State (Conseil
d’Etat) could review the constitutionality of any act below the level of statutory acts.
However, a recent constitutional reform has changed the French position. The new Article
61-1 of the Constitution, introduced in 2008, introduces a “priority question of constitu-
tionality”. This reform allows any individual to challenge before an ordinary judge the
constitutionality of a legislative act which arguably restricts their rights and freedoms
guaranteed by the Constitution. The judge will decide whether or not to send the question
to the Conseil d’Etat or the Court of Cassation, which will respectively decide on whether
to refer this question to the Constitutional Council.

53. Because individual access predominately serves the function of protecting an
individual’s fundamental rights and, as these rights — with the exception of political rights

4 See X. Philippe, “Le contrdle de constitutionnalité des droits fondamentaux dans les pays européens”,
Actes du colloque international "L effectivité des droits fondamentaux dans les pays de la communauté
francophone", Port-Louis (Ile Maurice), 29-30 septembre, ler octobre 1993, p. 412.
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(e.g. right to vote) and sometimes also social rights (e.g. right to social security) are usu-
ally conferred upon citizens and non-citizens alike, individual access provisions typically
concern all members of society*’. Nevertheless, the protection of non-citizens may be
less comprehensive than the protection of citizens.

54. Constitutional courts can be approached by different bodies or by individuals.
A straightforward method of classification would distinguish between claims by public
or constitutional bodies, including courts*, and claims by private, natural, or moral per-
sons. In some states, e.g., Albania, Austria, Croatia, Hungary, Moldova*’,or “The Former
Yugoslav Republic of Macedonia” the constitutional court may start review proceedings
proprio motu. However, such a classificatory system is not entirely satisfactory. It is not
because a priori review is normally open only to certain constitutional bodies and not to
individuals, while a posteriori review, on the other hand, when it exists, can be initiated
by individuals and by constitutional bodies. As stated above, the present study distin-
guishes between direct and indirect access. Indirect access means that any individual
question reaches the constitutional court for adjudication through the intermediary of
another body, whereas direct access comprises all legal means given to individuals to
directly petition the constitutional court without the intervention of a third body.

Indirect Direct
Related to a Abstract Individual complaint/related to a
concrete case concrete case
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55. The classification followed here therefore explores two issues: first, the actors in-
volved in cases of indirect access to constitutional review; secondly, individuals’ direct ac-
cess to constitutional review. The subject of review is studied, as are the rights protected.

4 According to Article 125 of the Constitution of Russia, “citizens” are entitled to apply to the Constitutional
Court, but the Constitutional Court has given a broad interpretation of this term, including also foreigners
and stateless persons.

4 The Venice Commission’s Systematic Thesaurus lists inter alia Head of State, legislative bodies, executive
bodies, organs of federated or regional authorities, organs of sectoral decentralisation, local self-govern-
ment bodies, the public prosecutor, the ombudsperson. Furthermore, there is a systematic distinction be-
tween referrals by a court (especially as concerns preliminary questions) and claims by private or public
bodies. See CDL-JU(2008)031 Systematic Thesaurus.

47 Art. 135 from Constitution provides that the Constitutional Court exercises its control only on request.
However, article 72 of the Code on constitutional jurisdiction provides that the Court can review its own
decisions proprio motu, but there is no text or practice of starting proceedings of review of the normative
acts proprio motu.
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I.1. Types of access
I.1.1. Indirect access

1L1.1.1. Ordinary courts introducing preliminary ruling procedures
See 1.1.20 Table: Indirect individual access: Preliminary requests

56. Preliminary ruling procedures are amongst the most common types of indirect
individual access. If an ordinary court has doubts whether a normative act applicable in
a concrete case violates the constitution, it brings a preliminary question before the con-
stitutional court. The benefit of this procedure is that ordinary courts are well-informed
and capable of making valid requests. Ordinary courts serve as an initial filter and can
help minimise the number of abusive or repetitive requests. Furthermore, preliminary
ruling procedures complement the abstract consideration of any provision, as they facil-
itate review arising from concrete situations in which a provision is applied or should
be applied®. This advantage can, in some court systems, also has its drawbacks. First,
the effectiveness of preliminary ruling procedures heavily relies on the capacity and will-
ingness of ordinary judges to identify potentially unconstitutional normative acts and to
submit preliminary questions to the constitutional court. Secondly, it relies, to a lesser
extent, on individuals using the procedure. Preliminary ruling procedures exist in many
states included in this study, with the exception of Portugal and Switzerland®. In Lithua-
nia, preliminary questions constitute the only type of individual access to the constitu-
tional court. In Belarus, when trying a case, preliminary requests constitute the only type
of individual access to the constitutional court, apart from petitions to various state bod-
ies. In states with diffuse constitutional review systems, preliminary questions are how-
ever relatively uncommon due to the competence that ordinary courts have to assess the
constitutionality, or otherwise, of an applicable act.

57. In many states (e.g. Albania, Algeria, Andorra, Armenia, Belgium, Bulgaria, Croatia,
Czech Republic, France, Hungary, Lithuania, Moldova, Poland, Slovakia, Spain, Turkey
and Ukraine) parties to proceedings before an ordinary court may suggest that a preliminary
question be submitted to the constitutional court. Such suggestions, which may be rejected
or accepted, do not however fetter the judge’s discretion to refer a preliminary question.

58. Where parties can make such suggestions in the course of ordinary proceedings
they can be placed in a strong position. Parties to such proceedings can rely on a proce-
dural remedy — the “exception of unconstitutionality” where they have doubts concerning
the constitutionality of a statute that is to be applied in those proceedings. This form of
exception may be lodged with the ordinary judge. The judge is then obliged to consider
it and justify any refusal to refer the question to the constitutional court. Refusals to refer
can only validly be made however on a certain limited number of grounds (e.g., the ex-
ceptions are clearly unfounded etc.>?). Even though the ordinary judge’s decision is final,

4 CDL-INF(1996)010 Opinion on the draft law on the Constitutional Court of the Republic of Azerbaijan.

4 See Bericht des Schweizerischen Bundesgericht fiir die VII. Konferenz der europdischen Verfassungs-
gerichte, p. 17, in: http://www.confcoconsteu.org/reports/Zwitserland-DE.pdf, accessed 2 June 2009.

%0 In France, for example, the priority preliminary ruling needs to meet several requirements: the question
has to be serious, it has to be new (a question that the Constitutional Council has not yet answered) and has
to be applicable to the specific case.

20




there are procedural limits on their, and the ordinary courts, autonomy. This type of ac-
cess exists in certain countries, e.g., Albania, Chile, Greece, Hungary, Italy, Luxembourg,
Malta, Portugal and San Marino. In South Africa, permission (leave) to appeal to the
constitutional court can be granted only by the Constitutional Court, though a declaration
that a statute is invalid must be confirmed by the Constitutional Court and must therefore
in all cases be referred to that Court. In other cases individuals can bring their complaint
to that Court only if permission to appeal is granted, or if direct access is granted.

59. The “exception of unconstitutionality” can thus be considered to be a very ef-
fective means of achieving individual access if the ordinary court must send a preliminary
question; as is the case, for example, in Romania or Slovenia.

60. In Albania, Andorra, Armenia, Austria®!, Belgium, Belarus, Bosnia-Herzegovina,
Croatia, Czech Republic, Georgia, Hungary, Italy, Liechtenstein, Lithuania, Luxembourg
Malta, Poland, Slovakia, Slovenia, Romania, Russia, Spain, “The Former Yugoslav Re-
public of Macedonia”, Turkey and Ukraine all ordinary courts are competent to initiate
a preliminary ruling procedure by bringing a question before the constitutional court.

61. The submission of preliminary questions can be limited with the aim of raising
the quality of the submissions. In Austria (concerning laws), Azerbaijan, Belarus, Bul-
garia, Greece, Latvia, and Moldova only the highest courts are authorised to bring pre-
liminary requests. In Cyprus, only courts that have jurisdiction in family issues can refer
preliminary questions. In Russia and Belarus, the highest courts are also authorised to
initiate an abstract review procedure. In France, a two level filter system has been set in
place for the priority preliminary ruling: first, any ordinary judge, only at the request of
one of the parties to the case, can refer the preliminary question to the highest court;
then, the highest court can bring the question before the Constitutional Council.

62. While this is an effective tool to reduce the number of preliminary questions
and consistent with the logic of exhaustion of remedies (the individual should follow
the ordinary sequence of courts), this leaves parties to proceedings in a potentially un-
constitutional situation for a long period of time if lower courts are obliged to apply the
law even if they have serious doubts as to its constitutionality. From the viewpoint of
human rights protection, it is more expedient and efficient to give courts of all levels
access to the constitutional court. There are also other alternatives. In Germany, for
example, all courts have to take into consideration all questions of constitutional law
and they are obliged to refer a question to the Constitutional Court, if they are convinced
that a certain norm is unconstitutional — mere doubts are not sufficient. This helps both
to reduce the number of preliminary questions without unnecessarily prolonging rather
obvious unconstitutional situations.

11.1.2. Ombudsperson
See 1.1.19 Table: Indirect access: Ombudsperson

63. Most of the Venice Commission’s member and observer states have an om-

31 With the exception of first instance courts.
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budsperson institution (Mediator, Parliamentary Commissioner, etc.), usually appointed
by national parliaments> . These ombudspersons are independent and impartial. In many
states, ombudspersons are considered to be human rights protectors (People’s Advocate
etc.) who try to find viable solutions when human rights violations have occurred.

64. From the perspective of human rights protection, the Venice Commission rec-
ommends that “the mandate of the Ombudsman or Human Rights Defender should
include the possibility of applying to the constitutional court of the country for an
abstract judgment on questions concerning the constitutionality of laws and regu-
lations or general administrative acts which raise issues affecting human rights and
freedoms. The Ombudsman should be able to do this of his/her own motion or triggered
by a particular complaint made to the institution™3. It is the ordinary courts’ primary
task to provide remedies against illegal acts. However, when a constitutional court is
also competent to control the constitutionality of individual acts, it seems logical to also
give the ombudsman (or ombudsperson) a right to bring individual cases to the court. In
any case, as access to the constitutional court via an ombudsman only offers indirect ac-
cess to it, this mechanism cannot replace direct access, but has to be seen as a comple-
mentary process. The choice made between the different mechanisms or whether to
create parallel options will depend on the legal culture of any given country.

65. In many states, the ombudsperson does not have standing to apply to the consti-
tutional court and may only file reports to Parliament, suggesting the submission to the
CC of the constitutionality of certain legal provisions and facilitate the resolution of con-
flicts between the public administration and an individual (e.g. Greece, Lithuania or the
Republic of Korea)**. In countries such as France or the United Kingdom even if the
ombudsperson has direct competence in ensuring the protection of an individual’s rights,
they do not have standing before the ordinary courts. In France, the Ombudsman (Mé-
diateur de la République) has the power of injunction “on any administrative body” and
even on courts (in order to obtain documents, etc.).

66. In diffuse review systems, the ombudsperson, if it has been vested with the
power to initiate judicial proceedings, must do so at the competent ordinary court — not
at the Supreme Court (e.g. the specialised Ombudsman in Finland). Brazil, although not
strictly a diffuse review country, has modified its legislation in 2009 and the Public De-
fender can now initiate legal proceedings before the Judiciary for the protection of con-
stitutional rights.

67. In concentrated constitutional review systems, the ombudsperson may have the
power to initiate constitutional review proceedings. As examples, Croatia’s, Estonia’s,
Montenegro’s, Portugal’s, Slovenia’s, Spain’s and “The Former Yugoslav Republic of
Macedonia’s ombudsmen may initiate such proceedings, normally to protect funda-
mental rights, and may do so without their having to be a concrete case.

32 According to the “Paris Principles” on national human rights institutions, UN General Assembly resolution
48/134 0f 20.12.1993.

33 CDL-AD(2007)020, Opinion on the possible reform of the Ombudsman institution in Kazhakstan, 2007.

5% G. Kucsko-Stadlmayer, “The Competences of European Ombudspersons — Description and Analysis of
the Status Quo”, in: http://www.ioi-europe.org/index2.html.
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68. The Azerbaijani, Peruvian and Ukrainian ombudspersons have the power to ini-
tiate review of a normative act in relation to a concrete case with which the ombudsper-
son is currently dealing. A similar power exists in Austria, although that is limited to the
review of general administrative acts. Furthermore, in Azerbaijan, the ombudsperson
has standing to initiate review in cases of unconstitutional court decisions where it has
been petitioned to deal with it. In South Africa, the Public Protector may approach the
Constitutional Court or other courts to fulfil their mandate to protect the public against
unlawful state action, but may not investigate court decisions.

69. In some of these cases, the ombudspersons’ capacity to initiate review proceed-
ings gives individuals the possibility to reach the constitutional court, albeit indirectly,
in situations where they would normally not have access to it. The ombudsperson there-
fore opens new ways of access.

70. Sometimes, the ombudsperson intervenes in cases where the individual would have
the possibility to do so on his or her own, but the ombudsperson, through their legal expert-
ise, helps to improve the quality of petitions (see e.g. Bosnia and Herzegovina, Latvia®,
Russia, Slovenia®®). The Spanish Ombudsperson may lodge a claim of amparo against all
acts of public authorities on behalf of any individual(s) who, to their knowledge, have been
affected by the challenged act so as to include them in review proceedings. In these cases,
the ombudsperson’s rights do not, in principle, go beyond the individual’s rights. On the
contrary, the Slovak Ombudsperson only indicates if the complainant has the possibility of
lodging a constitutional complaint, but does not initiate such proceedings®’.

71. Chile, which is one of the two Latin American states that does not have an om-
budsperson (Uruguay is the second), is currently considering whether to include three
new articles in the Constitution and create the institution of “Defensor del Pueblo 5. Is-
rael does not have an Ombudsman, but any person or entity can raise constitutional ques-
tions before the Supreme Court.

1.1.1.3. Other bodies

72. In some countries, the Prosecutors’ Office has access to the constitutional court
(e.g. Article 101 of the Constitution of Armenia, Article 130 of the Constitution of Azer-
baijan, Article 150 of the Constitution of Bulgaria), which could be relevant to this study
as a form of indirect access.

3 Ombudsman Law, Section 13: In the performance of the functions and tasks specified by this Law, the
Ombudsman has the right: 8) to submit an application regarding the initiation of proceedings in the Con-
stitutional Court if an institution that has issued the disputable act has not rectified the established defi-
ciencies within the time limit specified by the Ombudsman”.

3 According to Article 50.2 of the Constitutional Court Act of Slovenia the ombudsman for human rights
may, under the conditions determined by this Act, lodge a constitutional complaint in connection with an
individual case that he or she is dealing with. In addition, Article 52.2 of the Constitutional Court Act
stipulates that the ombudsman for human rights may lodge a constitutional complaint with the consent of
the person whose human rights or fundamental freedoms he or she is protecting in the individual case.

57 Article 14 Law on the Ombudsman, in: http://www.vop.gov.sk/act-on-the-public-defender-of-rights, ac-
cessed 28 April 2009.

58 See, in particular, Segunde informe de las comisiones unidas de constitucion, legislacion y justicia y de
derechos humanos, nacionalidad y ciudadania recaido en el proyecto de reforma constitucional que crea
el Defensor del Ciudadano, in: http://www.ombudsman.cl/pdf/informe2-ddhh.pdf, and other documents
by the Iniciativa chilena para establecer al Defensor del Pueblo.
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73. In some countries (e.g. in Albania, Andorra, Armenia, Austria, Belgium®, Croatia,
Czech Republic, France, Portugal, Poland, Latvia, Spain, Moldova, Romania, Russia,
Turkey, Ukraine etc.), a certain number of members of Parliament or some other bodies or
authorities (such as the President, the Prime Minister, etc.) may also challenge normative
acts before the constitutional court. Belarus, by way of example, does not have an om-
budsperson. Individuals there, who are not entitled to appeal directly to the Constitutional
Court, have indirect access to it. They do so by using their initiative to draw the constitu-
tionality of acts to the attention of those authorised bodies and persons vested with the
right to forward motions to the Constitutional Court (i.e. the President of the Republic of
Belarus, both parliamentary chambers — the House of Representatives and the Council of
the Republic — the Supreme Court of the Republic of Belarus, the Supreme Economic
Court of the Republic of Belarus and the Council of Ministers of the Republic of Belarus).

I.1.2. Direct access

See 1.1.21 Table: Direct individual access: Constitutional and legal bases
1.1.2.1. Abstract review (review not related to a specific case)

1.1.2.1.1. Actio popularis

74. Actio popularis implies that every person is entitled to take action against a nor-
mative act after its enactment, without needing to prove that he or she is currently and
directly affected by the provision. As Kelsen put it, actio popularis is the broadest guar-
antee of a comprehensive constitutional review, as any individual may petition to the
constitutional court. They are perceived as merely fulfilling every citizen’s duty as a
guardian of the constitution. The complainant does not need to be a victim of a violation
of their fundamental rights®. Actio popularis plays a minor role in Liechtenstein, where
several conditions need to be met in order to file an actio popularis,, Chile, Malta®! and
Peru. It has also contributed to clearing up the legal order in Croatia, Georgia, Hungary®?
and “The Former Yugoslav Republic of Macedonia™®. In South Africa, an individual
may approach the court in order to defend the public interest. However, Kelsen concluded
that actio popularis did not provide a practicable means to affect constitutional review
as it can attract abusive complaints®. In Croatia, actio popularis has led to the over-

% The President of the Parliament can challenge normative acts before the Constitutional Court at the request
of two thirds of the members (art. 2, 3° of the Special Act on the Constitutional Court).

% A. van Aaken, “Making International Human Rights Protection More Effective: A Rational-Choice Ap-
proach to the Effectiveness of Ius Standi Provisions”, Preprints of the Max Planck Institute for Research
on Collective Goods Bonn 2005/16, Bonn, 2005, p. 14, in: http://papers.ssrn.com/sol3/papers.cfm?ab-
stract_1d=802424#, accessed 23 February 2009.

¢'CDL-JU (2001)22, G. Brunner, “Der Zugang des Einzelnen zur Verfassungsgerichtsbarkeit im europdis-
chen Raum”, report for the CoCoSem seminar in Zakopane, Poland, October 2001, p. 35f.

9 For example, concerning death penalty issues. See on the comparative perspective, W. Sadurski; Rights
before Courts: A Study of Constitutional Courts in Postcommunist States of Central and Eastern Europe,
Springer Netherlands, Dordrecht, 2005, p.6.

63 CDL-JU (2001)22, G. Brunner, “Der Zugang des Einzelnen zur Verfassungsgerichtsbarkeit im europdis-
chen Raum”, report for the CoCoSem seminar in Zakopane, Poland, October 2001.

% H.Kelsen, cit.in: R. Ben Achour, “Le contréle de la constitutionnalité des lois: quelle procédure ?”, Actes
du colloque international " L effectivité des droits fondamentaux dans les pays de la communauté fran-
cophone ", Port-Louis (Ile Maurice), 29-30 septembre, ler octobre 1993, p.401, in:
http://www.bibliotheque.refer.org/livre59/15905.pdf, accessed 7 February 2009.
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burdening of the Constitutional Court, an issue on which the Venice Commission
has also pronounced itself critically®>. Most countries do not therefore include the actio
popularis as a valid means to challenge statutory acts before the constitutional court. In
Israel, individuals may petition the Supreme Court sitting as the High Court of Justice,
alleging that their constitutional rights were violated. In addition, various human rights
or other organizations may file a petition as "public petitioners" seeking to further general
public interests. These groups are not required to show a personal interest in the petition,
though they can file a petition on behalf of private petitioners that were directly affected
by a governmental or normative act.

11.2.1.2. Individual suggestion®®

75. A variant of abstract review in which the individual has a role to play is the pos-
sibility of “individual suggestion”, which leaves a margin of discretion to the constitu-
tional court. Individuals may approach the constitutional court in a direct manner,
suggesting that the court review the constitutionality of a normative act. However, the
individual cannot insist that the constitutional court commences proceedings. It is in re-
ality a case in which the individual can “encourage” the court to act proprio motu, a pos-
sibility that is rather unusual. However, some countries, such as Albania, Hungary and
Poland envisage this possibility in certain cases. In Montenegro and in Serbia, the denial
of review must follow a preliminary proceeding and be motivated.

1.1.2.1.3. Quasi actio popularis (necessity to prove a lawful interest)

76. The institution of a quasi actio popularis takes up a middle position between the
merely abstract actio popularis and normative constitutional complaint. The standing rules
of quasi actio popularis are more restrictive and thus avoid some of the problems related
to actio popularis, as the applicant needs to prove that he or she has a certain legal interest
in the general norm. The rules of standing are closely related to those applicable to norma-
tive constitutional complaint, except for the fact that an applicant does not need to be di-
rectly affected®”. They only need to establish that the legal provision interferes with their
rights, legal interests or legal position®. This type of access to the constitutional court
exists, for example, in Greece.

1.1.2.2. Specific case review: the individual complaint
1.1.2.2.1. Against normative acts only

1.1.2.2.1.1. Normative constitutional complaint®.

% The term used by G. Brunner is “Anregung” (incitement). In fact, there seems to be no common form of
denomination in the different states, ranging from “suggestion” to “proposal”.

o7 See W. Sadurski, op.cit., p. 6f.

% Article 24 (2) Law on the Constitutional Court. % CDL-AD(2008)030 Opinion on the Draft Law on the
Constitutional Court of Montenegro.

 Term used in German: Unechte Grundrechtsbeschwerde, see CDL-AD(2005)005; para. 22, S. R. Diirr,
“Individual Access to Constitutional Court in European Transitional Countries”, in: B. Fort (ed.), Democ-
ratising Access to Justice in Transitional Countries. Proceedings of the Workshop “Comparing Access to
Justice in Asian and European Transitional Countries”’, Sang Choy International, Jakarta, 2006, p. 59.
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77. An individual is given the right to complain against the violation of his or her
subjective fundamental rights through an individual act based on a normative act. Thus,
the initiative for review is related to a concrete case. However, in systems providing for
a normative constitutional complaint only, the individual act applying a normative act
cannot be attacked before the Constitutional Court, and the subsequent control by the
constitutional court does not concern the implementation of the normative act. This can
raise concerns regarding the effective protection of individual fundamental rights, if only
the implementation of a constitutional law or equivalent act violates such rights. Nor-
mative complaints exist (often together with other form of complaints) for example in
Armenia, Austria, Belgium’, Georgia, Hungary, Poland and Latvia, Luxembourg, Rus-
sia, Romania. A limited form has been introduced in Estonia, where certain Parliamentary
resolutions and Presidential decisions can be challenged. According to Article 96 of the
Russian Federal Constitutional Law on the Constitutional Court, citizens “whose rights
and freedoms have been violated by the law that has been applied or ought to be applied
in a specific case” may file a direct complaint to the Constitutional Court. Yet, on this
basis it is only possible to check the constitutionality of the law on which the individual
act is based, but not the concrete application of the law in the individual case. The Russ-
ian individual complaint is thus a special form of concrete norm control”. The present
French system is close to the normative constitutional complaint, as the Constitutional
Council is allowed to control legislative acts and it is an abstract control; if the act is de-
clared unconstitutional, the act no longer exists n the French legal order.

1.1.2.2.1.2. Constitutional petition.

78. In Ukraine, if an individual sets forth that diverging applications of a law could
lead to, or have led to, a violation of their constitutional rights, they can demand a binding
interpretation by the Constitutional Court. In such a case the interpretation of a normative
act rather than an individual act is in question. Thus, the constitutional petition materially
fulfils the function of a normative constitutional complaint’.

11.2.2.2. Against individual acts: full constitutional complaint

79. With the growing value of human rights protection, one can observe a clear ten-
dency towards opening constitutional review of individual administrative acts and deci-
sions of the judiciary upon application by the individual, as human rights violations
are often the result of unconstitutional individual acts based on constitutional normative
acts’. The Venice Commission is in favour of the full constitutional complaint, not

70 CDL-JU(2008)032 M.-Fr. Rigaux, “Introduction of a Constitutional Review of Laws: Benefit, Purpose
and Modalities”, Report for the seminar on constitutional jurisdiction, Ramallah, 2008.

"I see Brunner, Der Zugang des Einzelnen zur Verfassungsgerichtsbarkeit im europédischen Raum, Jahrbuch
fiir Offentliches Recht 2002, p. 226.

72'V. Skomorocha, Konstytucijnyj Sud Ukrajiny: dosvid i problemy, Pravo Ukrajiny no. 1/1999, cit. in: CDL-
JU (2001)22, G. Brunner, “Der Zugang des Einzelnen zur Verfassungsgerichtsbarkeit im europdischen
Raum ", report for the CoCoSem seminar in Zakopane, Poland, October 2001, p. 34.

73 CDL-AD (2004)24 Opinion on the draft constitutional amendments with regard to the Constitutional
Court of Turkey.

74 CDL-AD (2008)029 Opinion on the draft laws amending and supplementing 1) the Law on Constitutional
Proceedings and 2) the Law on the Constitutional Court of Kyrgyzstan.
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only because it provides for comprehensive protection of constitutional rights, but
also because of the subsidiary nature of the relief provided by the European Court
of Human Rights and the desirability to settle human rights issues on the national
level.

1.1.2.2.2.1. The role of full constitutional complaint.

80. Full constitutional complaints undoubtedly provide the most comprehensive in-
dividual access to constitutional justice and hence the most thorough protection of indi-
vidual rights. An individual may, as a matter of subsidiarity’>, complain against any act
by the public authorities which violates directly and currently their fundamental rights.
To be precise, an individual may challenge a general act if it is directly applicable on
them, or challenge an individual act addressed to them. This possibility exists, for ex-
ample, in Albania, Andorra, Armenia, Austria, Azerbaijan, Belgium, Bosnia and Herze-
govina, Croatia, Cyprus’, the Czech Republic, Georgia, Germany, Latvia, Liechtenstein,
Malta, Montenegro, Poland, Serbia, Slovenia, South Africa, Spain”” and Switzerland’,
“The Former Yugoslav Republic of Macedonia” and Slovakia. One can find various con-
ditions to and sub-forms of constitutional complaints. The most prominent is “constitu-
tional revision”, where an individual is given a remedy against final decisions by ordinary
courts, but not against individual administrative acts. This is the case in Albania, Bosnia
and Herzegovina, Chile” and Malta® . In Austria, on the other hand, only individual ad-
ministrative acts and decisions of the Asylum Court can be reviewed: civil or penal de-
cisions cannot be reviewed®'.

81. In full constitutional complaint proceedings, the constitutional court will usually
not decide on the merits of the case. Rather, it will consider its constitutional aspects
only (for further information, see paras. 206 et seq below). In addition, the court will in
principle not review whether the entire hierarchy of norms has been respected (e.g. re-

75 Subsidiarity means that all other remedies must be exhausted.

76 According to Article 146(2), the challenging person is required to show that any existing legitimate interest
which he or she has either as person or by virtue of being a member of a community is adversely and di-
rectly affected by an administrative act or omission. The concept of “interest” is not similar to the concept
as applied in civil law. It must be concrete of a financial or moral nature. There must be legitimatio ad
causum in contrast to a general complaint of bad administration to sustain recourse.

771t is important to note that Spain’s writ of amparo should be regarded as a full constitutional complaint.
It takes place as a last instance recourse before the Constitutional Court. However, it should not be con-
fused with the specific recursos de amparo existing in most Latin American countries (such as Chile,
Peru, Argentina and Mexico), a specific type of constitutional complaint where the individual is being
given a specific action to defend his/her rights before ordinary courts. It is also important to note the 2007
reform adopted in Spain, in which there is a new admissibility condition to grant the amparo, requiring
that the issue raised in the case has to be “constitutionally relevant”.

8 The Constitutional Court of Belarus, contrary to a previous practice adopted under part 4 of art. 122 of
the Constitution (see judgment D-184/05 of 2 March 2005), is no longer accepting individual appeals.

7 Against certain types of resolutions by the higher courts (auto acordados).

80 Tt is interesting to note that the constitutional petition can also be brought against potential violations of
fundamental rights.

81 However, individual administrative acts can be challenged parallel to a recourse to the Supreme Admin-
istrative Court: First, the Constitutional Court verifies whether constitutional rights have been violated
and in the negative it refers the case to the Administrative Court for verification whether ordinary laws
have been violated. This was seen by the Austrians as a lacuna to be overcome.

27



view of legality of an individual act). The function of full constitutional complaints, in
the first instance, is to protect individual’s constitutionally guaranteed rights.

1.1.2.2.2.2. Individual complaints as a national “‘filter” for cases reaching the Eu-
ropean Court of Human Rights

82. An important aspect of individual complaints to the constitutional court against
human rights violations is the question whether such a complaint has to be exhausted ac-
cording to Article 35.1 of the European Convention on Human Rights before a person
can appeal to the European Court of Human Rights, as is the case for example for the am-
paro complaint to the Constitutional Court of Spain. The discussion of this topic is espe-
cially relevant in view of the extremely large case-load of the Court (some 120,000 cases
in 2010) and the need to solve human rights issues on the national level before they reach
the Strasbourg Court as called for by paragraph 4 of the Interlaken Declaration, which
insists on the subsidiary nature of the Convention mechanism:

“4. The Conference recalls that it is first and foremost the responsibility of the States
Parties to guarantee the application and implementation of the Convention and
consequently calls upon the States Parties to commit themselves to: ...

d) ensuring, if necessary by introducing new legal remedies, whether they be of a
specific nature or a general domestic remedy, that any person with an arguable
claim that their rights and freedoms as set forth in the Convention have been vio-
lated has available to them an effective remedy before a national authority pro-
viding adequate redress where appropriate;

9982

83. In countries where a specialised constitutional court exists, an individual com-
plaint to that court seems like a logical choice for such a remedy because, typically, such
a complaint is also subsidiary on the national level and only arises after the exhaustion
of appeals to ordinary courts. It is thus that the last possible step on the national level
must be taken before the possibility of an application to the European Court of Human
Rights comes into play.

84. It seems evident that certain other types of individual access to the constitutional
courts discussed in this study can be excluded as such from being an effective “domestic
remedy”: an actio popularis is directed against a norm in the abstract and would not nor-
mally be an appropriate remedy against a concrete human rights violation. Also a “nor-
mative” individual appeal — directed only against a normative act, but not its application
in an individual case — would not be sufficient as a national “filter”®? because in practice
human rights violations are most often not the result of the “technically correct” appli-

82 High Level Conference meeting at Interlaken on 18 and 19 February 2010 at the initiative of the Swiss
Chairmanship of the Committee of Ministers of the Council of Europe, Interlaken 19. February 2010.

8 As it is, for example, the case of Hungary, where no full individual complaint mechanism exist; but “only”
normative constitutional complaint. The European Court of Human Rights has stated that it is therefore
not necessary to submit the application to the CC before lodging the file before the European Court,
ECtHR, Weller v. Hungary, judgment of 31 march 2009.
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cation of an unconstitutional law — which can be challenged in this type of appeal -but
frequently they are the result of an unconstitutional individual act, which can but not
necessarily is based on a law, which is in conformity with the constitution. A large num-
ber of human rights violations would thus escape a normative complaint and the filter-
effect would remain marginal.

85. An interesting example of an attempt to introduce such a remedy concerns
Turkey. In view of the high number of Turkish cases before the Strasbourg Court, the
Constitutional Court of Turkey proposed, in 2004, the introduction of an individual com-
plaint to that Court relating to constitutional rights, which are also covered by the Euro-
pean Convention on Human Rights. The explanatory memorandum for these
amendments explicitly states that “[t]he introduction of constitutional complaint will re-
sult in a considerable decrease in the number of files against Turkey brought before the
European Court of Human Rights”. In September 2010 a Constitutional reform package
was adopted by referendum, which includes the introduction of a form of individual
complaint to the Constitutional Court. In accordance with the new text of the Article 148
of the Turkish Constitution, everyone has the right to introduce individual complaints to
the Constitutional Court relating to constitutional rights which are also covered by the
European Convention on Human Rights. It is stated in this Article that the procedural
rules concerning how to introduce the complaint will be established by an act which
shall be enacted in the next two years.

86. In its opinion on these draft amendments, the Venice Commission found that the
draft amendments were “justified, and follow solutions already known in other European
countries and they meet European standards®*. The Commission thus recognised that an
effective individual complaint to a constitutional court can be a national filter for cases
before they reach the European Court of Human Rights®. This has also been confirmed
by a large number of studies and research on this issue, explaining, for example, why the
number of applications against the UK, mainly before the Human Rights Act 1998, was
much larger than against other countries, or by comparing the number of complaints
lodged at the Strasbourg Court versus France in comparison with Germany or Spain®.

87. In order to constitute such a filter, and to require its exhaustion in the sense of
Article 35.1 of the Convention, a national remedy has to be effective according to Article
13 of the Convention. The question of how an individual complaint has to be conceived
in order to be an effective remedy is however complex.

8 CDL-AD(2004)024, Opinion on the Draft Constitutional Amendments with Regard to the Constitutional
Court of Turkey. The Venice Commission however questioned whether the individual complaint should be
limited to constitutional rights, which were also covered by the Convention. It seemed that the purpose of this
limitation was to exclude social rights from the scope of the individual complaint. The issue of social rights
seems to be the reason why the Austrian Constitution does not include a complete “bill of rights” and why in-
stead the Convention has been ratified on the level of constitutional law, thus allowing individual complaints
to the Austrian Constitutional Court on the basis of the rights contained in the Convention and its Protocols.

85 This part of individual complaint was part of a constitutional reform package adopted by referendum on
the 12 September 2010.

8¢ See among others, A. STONESWEET, H. KELLER, 4 Europe of Rights, Oxford University Press, 2008;
see also SZYMCZAK, La Convention européenne des droits de [’homme et le juge constitutionnel na-
tional, Bruylant, Bruxelles, 2007; D. AGNANOSTOU.
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88. The answer will vary from country to country. Even for any given country a
constitutional complaint may be an effective remedy for some Convention violations,
whereas according to the Strasbourg Court’s case-law, it may not be effective for other
violations. In particular, a distinction has to be made between cases of alleged excessive
length of proceedings and violations of “other” human rights.

89. Various elements have to be taken into account when determining whether a
remedy is effective in the sense of Article 13. Where an individual has an arguable claim
to be the victim of a violation of a Convention right they should have a remedy before a
national authority. That authority does not necessarily need to be a judicial authority, but
it must be one which has relevant powers to decide such claims and provide redress®’.
The contracting states are free to choose the remedy, which they provide and sometimes
an aggregate of several remedies provided may be sufficient®.

90. In the case of an individual complaint to a constitutional court, the judicial nature
of the national authority does not need to be discussed. However it may be questioned
whether in all cases the powers of a constitutional court will be sufficient. The court must
be in a position to provide redress through a binding decision in the case. A mere declara-
tory decision on unconstitutionality will not be sufficient; the complaint must be “effec-
tive” in practice as well as in law®. If the violation of the Convention right, as well as the
Constitution, concerns a positive obligation, the court should be in a position to order the
state authorities to take the action, which they failed to take in the given case. The court
must be obliged to hear the case or at least to consider the grievances submitted. The court
must also be accessible: unreasonable demands relating to costs or representation could,
for instance, render an appeal “ineffective”. When the consequences of measures would
be irreversible, a constitutional court should be in a position to prevent the execution of
such measures®.

91. In the framework of its Report on the Effectiveness of National Remedies in
Respect of Excessive Length of Proceedings®!, the Venice Commission discussed the re-
medial effectiveness of constitutional complaints. Based on the European Court of
Human Rights’®? case-law, the Commission found that “[t]he obligation to organise its
judicial system in a manner that complies with the requirements of Article 6.1 of the
Convention also applies to a Constitutional Court™ itself. This means that if a country
intends to introduce a process of individual complaint to its constitutional court, this has
to be done in a way which does not excessively prolong the total length of the procedure.

87 The individual also has to complain about the violation of the Convention right in the national proceedings.
Failing to do so, will result in a finding of non-exhaustion of domestic remedies by the European Court
of Human Rights, see for example, ECtHR, Debono v. Malta, no. 34539/02, decision of 10 June 2004.

8 See ECtHR, Silver v. UK, judgment of 25 March 1983.

8 See ECtHR, /han v. Turkey, judgment of 27 June 2000, para. 58.

% See ECtHR, Conka v. Belgium, judgment of 5 February 2002, para. 79.

o1 CDL-AD(2006)036rev, adopted by the Venice Commission at its 69th Plenary Session (Venice, 15-16
December 2006).

92 See ECtHR, Gast and Popp v. Germany, judgment of 25 February 2005, para. 75. 93 CDL-
AD(2006)036rev, paragraph 33.
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Consequently, the court has to have the capacity — and the resources — to deal effectively
with the additional case-load®*.

92. A main issue in the discussion of remedies against the excessive length of pro-
cedures is a distinction between acceleratory remedies, that is to say those which have
a positive effect on the termination of an ongoing case, and compensatory remedies.
Here, the Venice Commission found that that “in terms of the [Strasbourg] Court’s
case-law, it is an obligation of result that is required by Article 13. Even when none of
the remedies available to an individual, taken alone, would satisfy the requirements of
Article 13, the aggregate of remedies provided for under domestic law may be consid-
ered as ‘effective’in terms of this article””*. The Commission found that in order to be
effective, a remedy would have to have both acceleratory®® and compensatory aspects®’:

“182. In cases where the national legal system does not provide for acceleratory
remedies (Which is the case for most domestic legal systems), the individual is not
afforded before his own authorities an equivalent redress to that which he may obtain
in Strasbourg, there, the subsidiarity principle is deficient. Under these circum-
stances, the individual may argue not to have lost his status of victim even after ob-
taining (mere) pecuniary compensation in a domestic procedure and may challenge
his need to exhaust the domestic remedy in question.

183. In conclusion, the Venice Commission considers that, in order to comply fully
with the requirements of Article 13 of the Convention in relation to the reasonable
time requirement laid down in Article 6 §1 of the Convention, Council of Europe
member States should provide in the first place acceleratory remedies designed to
prevent any (further) undue delays from taking place at any time until the proceed-
ings are terminated.

184. In addition, they should provide compensatory remedies for any breach of the
reasonable time requirement which may have already occurred in the proceedings
(prior to the introduction of the effective acceleratory remedies).”

% Concerning doubts on the promptness of a individual complaint, see ECtHR, Belinger v. Slovenia, no.
42320/98, decision of 2 October 2001.

%5 Paragraph 137.

% See ECtHR, Slavicek v. Croatia, no. 20862/02, decision of 4 July 2002: “According to the new law every-
one who deems that the proceedings concerning the determination of his civil rights and obligations or a
criminal charge against him have not been concluded within a reasonable time may file a constitutional
complaint. The Constitutional Court must examine such a complaint and if it finds it well-founded it must
set a time-limit for deciding the case on the merits and it shall also award compensation for the excessive
length of proceedings. The Court considers that this is a remedy which must be exhausted by the applicant
in order to comply with Article 35 § 1 of the Convention”. See also ECtHR, Debono v. Malta, no. 34539/02,
decision of 10 June 2004; ECtHR, Andrasik v. Slovakia, no. 57984/00, decision of 22 October 2002 and
ECtHR, Fernandez-Molina Gonzalez and others v. Spain, no. 64359/01, decision of 8 October 2002.

7 The compensation has to be in a reasonable relation to what the applicant would have obtained from the
Strasbourg Court, see ECtHR, Dubjakova v. Slovakia, no. 67299/01, decision of 10 October 2004: “Whether
the amount awarded may be regarded as reasonable, however, falls to be assessed in the light of all the cir-
cumstances of the case. These include not merely the duration of the proceedings in the specific case but the
value of the award judged in the light of the standard of living in the State concerned, and the fact that under
the national system compensation will in general be awarded and paid more promptly than would be the
case if the matter fell to be decided by the [Strasbourg] Court under Article 41 of the Convention”.
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93. Therefore, if a state intended to introduce a process of individual complaint
to the Constitutional Court with the purpose of providing a national remedy or
filter for cases that would otherwise reach the Strasbourg Court, i.e. providing an
effective remedy in the sense of Article 13 of the Convention and to require its ex-
haustion under Article 35.1, such a process should provide redress through a bind-
ing decision in the case. The court must be obliged to hear the case and there must
not be any unreasonable demands as to costs or representation.

94. In addition, in cases of alleged excessive procedural length, an individual
appeal to the constitutional court should enable it to effectively order the speedy
resumption and termination of the proceedings before the ordinary courts or to set-
tle the matter itself on the merits. In these type of cases, the constitutional court
should be able to provide compensation®® equivalent to what the applicant would
receive at the Strasbourg Court.

I.2. The acts under review

95. Different types of legal acts can be reviewed according to their conformity with
several types of higher-ranking legal norms, either individual or normative legal acts.
Individual acts, as understood here, include administrative acts where an administrative
body® decides in an individual case, but also (final) court decisions. Normative acts are
international treaties!®°, laws and rules that have the force of law, decrees and regulations
by the executive, general rules of local self-governing bodies'! that have a generally
binding effect, that is, without distinct or distinguishable addressees.

96. In states with system of concentrated review, it is very common that constitu-
tional review of laws or equivalent acts with force of law exists!®. This is consistent
with one of the traditional objectives linked to the introduction of concentrated consti-
tutional jurisdiction, namely the protection of the constitutional order. Also, the preva-
lence of review of individual acts is increasing as more and more states opt for full
constitutional complaints.

97. In diffuse review systems, typically any act, normative or individual, that is rele-
vant to a concrete case, may be challenged. Therefore, the individual may question the
constitutionality of any law that should be applied in a proceeding, any decision of an in-
ferior court and any administrative act that may be brought up due to the applicable pro-

8 See in this respect the Cocchiarella judgment (ECtHR, GC, Cocchiarella v. Italy, 29 March 2006, mainly
paras. 76-80 and 93 to 97).

% All types of administrative bodies constitutionally entitled to issue such acts can be taken into consider-
ation, including regional or local administrative bodies, even though some federal states dispose of fed-
erated constitutional courts that review acts issued by the federated authorities as far as their compatibility
with the Constitution of the federated state is concerned, for instance Germany.

100 If these have infra-constitutional value.

101 E.g. According to Article 100.1 of the Constitution of Armenia, decisions of local self-governing bodies
are the subject of constitutional review.

12 General Report, XIIth Congress of the Conference of European Constitutional Courts, (A. Alen, M. Mel-
chior), Brussels, 2002, p.7, in: http://www.confcoconsteu.org/en/common/home.html, accessed 23 Feb-
ruary 2009. However, it should be noted that in Switzerland, the Federal Supreme Court can only review
cantonal laws concerning their conformity with the federal Constitution.
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cedural law. In South Africa, an ordinary court can declare a normative act (statute) un-
constitutional, but such a declaration must be confirmed by the Constitutional Court before
it becomes effective.

98. In some states (e.g., Belarus, Belgium, Brazil, Chile, Germany, Hungary, Liecht-
enstein, Peru, Poland, Slovenia, South Africa and “The Former Yugoslav Republic of
Macedonia”), the constitutional court can address violations resulting from omissions,
following an application by an individual'®. In Belarus, the Constitutional Court con-
siders individual petitions against gaps in normative legal acts, and/or conflicts between
certain norms of the act, which have been filed with the Constitutional Court in the ex-
ercise of the constitutional right to address personal or collective petitions to state bodies.
These petitions are not constitutional complaints and do not entail the Constitutional
Court review a normative legal act’s constitutionality.

99. The Venice Commission warns against overburdening constitutional courts
by transferring to them the competence of protecting not only against infringements

of constitutional rights but also against mistakes in interpretation and application
of norms which do not amount to violations of the constitution.

L.3. Protected rights

100. All constitutions considered here contain some fundamental rights or refer to
a catalogue of fundamental rights that are given constitutional, or at least supra-legisla-
tive, status. However, not all these rights serve as review standards in all cases!%. Parts
of the rights catalogues are of a programmatic nature, which means that individuals are
not given a remedy against the violation of such programmatic norms or national objec-
tives. This is the case for social rights in some countries.

101. International Human Rights treaties!®, and in particular the European Con-
vention on Human Rights for member states of the Council of Europe, have different

103 This can cause conflicts with the Parliament as the Constitutional Court imposes that and in which margin
gaps be filled. In Portugal, individual complaints against omissions are excluded, even if the Constitu-
tional Court has the power to conduct abstract review on omissions (see Article 283 Portuguese Consti-
tution). The detailed General Report of the XIVth Conference of European Constitutional Courts
dedicated to this topic has been published in a Special Bulletin on Constitutional Case-Law by the Venice
Commission (2008) and can be found on
http://www.Irkt.lt/conference/Pranesimai/XIV%20Congress%20General%20Report LT.doc.

104 For example, according to Article 110 of the Constitution of “the Former Yugoslav Republic of Mace-
donia”, the jurisdiction of the Constitutional Court covers “the freedoms and rights of the individual and
citizen relating to the freedom of conviction, conscience, thought and public expression of thought, po-
litical association and activity as well as to the prohibition of discrimination among citizens on the ground
of sex, race, religion or national, social or political affiliation”.

105 Article 16(2) of the Portuguese Constitution reads: “The provisions of this Constitution and of legal pre-
cepts concerning fundamental rights shall be interpreted and completed in accordance with the Universal
Declaration of Human Rights” . The status of an interpretative standard in matters concerning funda-
mental rights is therefore attributed to the Universal Declaration of Human Rights and not the European
Convention on Human Rights. Unlike the latter, the Universal Declaration of Human Rights is not an
international treaty,. In Portugal the position taken by both doctrine and jurisprudence is that fundamental
rights must be interpreted in accordance with the various international human rights instruments, on
condition that the preference accorded to the rules set out in the latter results in the primacy of rules
which enshrine a superior level of protection for the fundamental rights.
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legal ranks in the states included in this study. For instance, in Austria, the European
Convention on Human Rights has constitutional value. Likewise, in the Netherlands,
Acts of Parliament (as opposed to other acts of legislation), which cannot be reviewed
as far as their constitutionality is concerned, can be reviewed in the light of international
treaties including the Convention. In Bosnia and Herzegovina, the European Convention
on Human Rights “shall prevail over all laws”'%, which could mean that it stands above
the Constitution'?’. So far, the Bosnian Constitutional Court has not finally determined
this question'®, The UK’s Human Rights Act 1998 and Malta’s European Convention
Act transposed the international treaty into domestic law to enable individuals to directly
invoke these rights. In France, Italy'?®®, Liechtenstein, Slovenia and “The Former Yu-
goslav Republic of Macedonia”!!?, the European Convention has infra-constitutional,
but supra-legislative rank. In Germany, the European Convention and its protocols have
the status of federal German statutes (Gesetzesrang). German courts must observe and
apply the Convention in interpreting national law. On the level of constitutional law,
the text of the Convention and the case-law of the ECtHR serve as interpreting aids in
determining the contents and scope of fundamental rights and fundamental constitu-
tional principles of the Basic Law, to the extent that this does not restrict or reduce the
protection of the individual's fundamental rights under the Basic Law (BVerfGE 111,
307). The openness of most Latin American constitutions to international laws and to
human rights treaties, such as the American Convention on Human Rights, sometimes
lead to consider that international treaties are above their constitutions (see, for example,
Colombia or Venezuela).

102. Protected rights are not necessarily inscribed in the Constitution'"! or designed
to be enforceable, but can be a product of jurisprudential creativity. The fundamental
importance of a provision can be “discovered” by jurisprudence. Here, the approach of
the French Constitutional Council is particularly noteworthy: it enlarged the circle of
protected rights by attributing constitutional value to texts that had been merely declara-
tory before, the Declaration of the Rights of Man and of the Citizen of 1789 and the pre-
amble to the 1946 Constitution.

106 Article I1.2 Constitution

107 See J. Marko, “Five Years of Constitutional Jurisprudence in Bosnia and Herzegovina: A First Balance”,
European Diversity and Autonomy Papers-EDAP (2004), 7, in:http://www.eurac.edu/documents/edap/
2004 edap07.pdf, accessed 3 June 2009.

108 CDL-AD(2008)027 Amicus curiae brief in the cases of Sejdic and Finci v. Bosnia and Herzegovina (Ap-
plications no. 27996/06 and 34836/06) pending before the European Court of Human Rights.

109 See decisions no. 348 and 349/2007 of the Italian Constitutional Court, after the 2001 amendment to
art. 117 of the Italian Constitution.

110 See I. Spirovski, “Constitutional Validity of Human Rights Treaties in the Republic of Macedonia: The
Norms and the Courts”, Report for the World Conference on Constitutional Justice, in:
http://www.venice.coe.int/ WCCJ/Papers/MKD _ Spirovski  E.pdf, accessed 3 June 2009.

1 Tn a number of countries, the catalogues of human rights is not exclusive but open ended., e.g. according
to Article 42 of the Constitution of Armenia, the fundamental human and civil rights and freedoms set
forth in the Constitution shall not exclude the other rights and freedoms, prescribed by laws and inter-
national treaties. According to Article 55 of the Russian Constitution, the list of fundamental rights and
freedoms in the Constitution shall not be interpreted as a denial of or derogation from other universally
recognized human and civil rights and freedoms.
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PARTIAL CONCLUSIONS OF CHAPTER 1

103. Among the member and observer states of the Venice Commission, very few
countries do not provide at least some type of individual access to question the consti-
tutionality of a norm or individual act. These are Algeria, Tunisia and Morocco (France
can no longer be classified in this group after its recent constitutional reform and the in-
troduction of the priority preliminary ruling). Insofar as the rest of the countries are con-
cerned, the constitutional review system can be classified according to the types of
access. It is possible to distinguish between direct individual access, in which individuals
are given the possibility to challenge the constitutionality of a given norm or act directly
and indirect individual access, in which the constitutionality can be challenged only
through state bodies. Many countries have a mixed system, with both direct and indirect
means of access to constitutional justice.

104. In the framework of indirect individual access, several bodies are entitled to
challenge the constitutionality of a norm. Among them, the most common are the ordi-
nary courts through preliminary proceedings, ombudspersons and other constitutional
bodies, such as deputies and senators.

105. The first main group of bodies which can challenge constitutionality are ordi-
nary courts, introducing requests for preliminary procedures before the constitutional
court or equivalent body. This type of procedures constitutes one of the most common
methods of indirect individual access. There is a big variety of models. This type of con-
trol is quite unusual in systems with diffuse control of constitutionality, as ordinary courts
are entitled to conduct the control themselves. There are a group of countries in which
individuals request the ordinary court submit a preliminary question to the constitutional
court. There are also countries in which, once an individual raises the exception of un-
constitutionality, the ordinary judge has to consider it and give a reasoned decision why
any refusal to refer a question to the constitutional court is made (e.g. Albania, Brazil,
Chile, France, Hungary, Italy, Luxembourg, Malta and Spain). Other countries make it
a mandatory requirement to submit a question in such circumstances (e.g., Belgium,
Czech Republic, “The Former Yugoslav Republic of Macedonia, Romania and Slovenia).

106. Most of the countries of the Venice Commission do not grant judicial standing
rights to ombudspersons. However, among those countries which provide for this pos-
sibility, the ombudsperson is entitled to act either before ordinary courts (e.g., Finland)
or directly before the constitutional court (e.g., Armenia, Austria, Azerbaijan, Brazil,
Croatia, Czech Republic, Estonia, Hungary, Portugal, Spain, Moldova, Montenegro,
Slovenia, Slovakia, Bosnia and Herzegovina, Latvia, Poland, Russian Federation, “The
Former Yugoslav Republic of Macedonia”, Peru, Ukraine, Romania and South Africa).
It is also important to note that, when the ombudsperson has standing before the consti-
tutional court, the scope of its power can be limited to challenging a norm in the frame-
work of a specific case in which it is acting. However, an ombudsperson is sometimes
entitled to challenge a norm in the abstract; as is the case in Azerbaijan, Estonia, Peru
and Ukraine.
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In these systems, ombudspersons provide possible ways of access to individual
justice, albeit indirectly. The Venice Commission considers that ombudspersons are
elements of a democratic society that secure respect for individual human rights.
Therefore, where ombudspersons exist, it may be advisable to give them the possibility
to initiate constitutional review of normative acts on behalf of or triggered by individuals.

107. Finally, other bodies, such as the Prosecutor’s office (eg. Armenia, Azerbaijan,
Bulgaria, Moldova, Portugal, Poland, Russia, Slovakia), or members of Parliament who
can challenge the constitutionality of norms are able to ensure the compatibility of the
legal system with the constitution.

108. Indirect access to individual justice is therefore a very important tool to ensure
respect for individual human rights at the constitutional level. The existing choices are
very broad and many possibilities coexist, but there is a common positive element: the
more mechanisms that are open to ensure constitutional access to justice, the greater is
the chance to better protect fundamental rights. An advantage of indirect individual ac-
cess is that the bodies filing complaints are usually well-informed and have the required
legal skills to formulate a valid request. They can also serve as filters to avoid overbur-
dening constitutional courts, selecting applications in order to leave aside abusive or
repetitive requests. Finally, indirect access plays a vital role in the prevention of unnec-
essarily prolonging rather obvious unconstitutional situations. However, indirect access
has a clear disadvantage, as its effectiveness is heavily reliant on the capacity of these
bodies to identify potentially unconstitutional normative acts and their willingness to
submit applications before the constitutional court or equivalent bodies. Therefore, the
Venice Commission sees an advantage in combining indirect access with a form of direct
access, balancing the different existing mechanisms.

109. Insofar as direct individual access is concerned, there are also several possibil-
ities and models in the countries under review: first, the actio popularis, in which anyone
is entitled to take action against a norm after its enactment, although there is no personal
interest in it; secondly, there is individual suggestion, in which an applicant can suggest
to the constitutional court that it take action to control a norm’s constitutionality, while
leaving the court with a margin of discretion whether to do so or not; thirdly, the quasi
actio popularis, in which an applicant does not need to be directly affected, but has to
challenge the norm within the framework of a specific case; and finally, direct individual
complaint; a mechanism that exists in various forms. Among these mechanisms, the actio
popularis creates the most evident risk of overburdening constitutional court. In the Coun-
cil of Europe states, some constitutional courts offer a full direct individual complaint
mechanism against individual acts. In those countries it has acted as a filter limiting the
number of cases brought before the European Court of Human Rights''?. A parallel system
can be found in the Latin American countries concerning the Inter-American Court of
Human Rights. It is also apparent that in those countries in which a full constitutional in-
dividual complaint mechanism exists, the number of European Convention on Human

112 See in this respect A. STONESWEET, H. HELLER, 4 Europe of rights: The impact of the ECHR on
National legal Systems, Oxford, OUP, 2008, mainly chapter 10.
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Rights’ complaints concerning individual human rights violations are less important than
in the others. This therefore avoids overburdening the European Court of Human Rights.
Hence, the introduction of the possibility for lodging individual complaints before a con-
stitutional court and effective constitutional remedies should exist. Moreover, the consti-
tutional or equivalent court should be able to provide a quick remedy and to speed up
lengthy procedures, as well as provide compensation in cases where proceedings are of
an excessive length.

II. REVIEW PROCEEDINGS
I1.1. Conditions for opening proceedings (“filters”)

110. Constitutional or legal provisions dealing with the various types of access as well
as with constitutional proceedings include, as a general rule, procedural prerequisites or
conditions which need to be met by any applicant or application. While this serves to alle-
viate the constitutional court’s caseload, there is also the risk that these hurdles overly re-
duce access to the constitutional court.

111. According to the type of request made to the constitutional court, there are dif-
ferent procedural admissibility conditions. However, some requirements in many cases
seem to be: time-limits and the possible obligation to be legally represented.

11.1.1. Time-limits for applications
See 1.1.2 Table: Time-limits for applications

112. There is a broad variety of time-limits for the different types of applications. Time-
limits serve the purpose of legal certainty, as they ensure that, after a certain period of time,
an act’s validity becomes unassailable. While these time limits should not be too long,
they must be reasonable in order to enable the preparation of any complaint by an in-
dividual personally, or to enable a lawyer to be instructed to prosecute the complaint
and defend the individual’s rights (as in some countries, legal representation is obligatory
for individual complaints). The Venice Commission recommends that with regard to in-
dividual acts the court should be able to extend the deadlines in cases where an applicant
is unable to comply with a time-limit due to reasons not related to either their or their
lawyer’s fault or, where there are other compelling reasons!'3.

11.1.2. Obligation to be legally represented
See 1.1.3 Table: Obligation to be legally represented

113. Legal representation is intended to help the applicant and to raise the quality

113 E.g. Germany, Law on the Federal Constitutional Court, Article 93(2); Slovenia, Constitutional Court
Act Article 52(3).
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of complaints. However, legal representation has strong financial implications. Therefore,
especially if legal representation is mandatory, the denial of financial assistance or free
legal aid could amount to the denial of effective access to a court!'4. Therefore, free legal
aid should be provided to applicants if their material situation so requires in order
to ensure their access to constitutional justice.

114. Legal representation is mandatory in Andorra, Austria, Azerbaijan, Brazil,
Czech Republic, France!’, Italy, Luxemburg, Monaco, Poland, Portugal, Slovakia, Spain
and Switzerland (if the individual is “clearly unable” to represent him or herself).

115. No obligation exists in Albania, Armenia, Belgium, Croatia, Estonia, Georgia,
Hungary, Latvia, Liechtenstein, Poland, Romania, Russia, Slovenia, South Africa!!,
Sweden, Switzerland, “The Former Yugoslav Republic of Macedonia” and Ukraine.

11.1.3. Court fees

116. Court fees for proceedings before the constitutional court are exceptional amongst
the states under consideration in this study. However, in the U.S.!"7, there is a fee of $300
for lodging a petition to grant a writ of certiorari before the Supreme Court; in Russia, the
fee amounts to one minimum wage, in Armenia to five, and in Switzerland a minimum of
200 CHF and a maximum of 5,000 CHF''#and in Austria, the fee presently amounts to 220
Euros. In Israel, there is a fee of approximately $400 to file a petition with the Supreme
Court, sitting as the High Court of Justice, but the petitioner is entitled to file a request,
supported by special circumstances, to receive a waiver or reduction of fees.

117. The Venice Commission recommends that in view of increasingly more com-
prehensive human rights protection, court fees for individuals ought to be relatively
low and that it should be possible to reduce them in accordance with the financial
situation of the applicant. Their primary aim should be to deter obvious abuse!’®.

11.1.4. Reopening cases

118. In principle, a constitutional court’s decision of constitutionality is final. Hence

114 CDL-JU(2008)012 The use of international instruments for protecting individual rights, freedoms and
legiltini(ate interests through national legislation and the right to legal defence in Belarus: challenges and
outlook.

115 Lawyers are compulsory in order to plead before the Constitutional Council. However, within the framework
of the priority preliminary ruling, the obligation of legal representation depends on the type of Eroceedings. If
the party is allowed to act before the ordinary judge without a lawyer, then the party can raise the priority pre-
liminary request.

116 In South Africa, there is no obligation to be legally represented. In terms of Rule 4(11) of the Rules of
the Constitutional Court, if it appears to the Registrar of the Court that a party is unrepresented, he or
fhf-: shall refer the litigant to a body or institution that may be willing and in a position to assist the

1tigant.

17U.S. Supreme Court Rule 38.

118 The Supreme Court can also refrain from imposing fees (Article 66 para. 1 of the Supreme Court Act).
This is even the general rule if the Confederation, a canton, a commune, an organisation entrusted with
public law tasks, or an individual act as complainant, and if the dispute submitted to the Federal Slx)reme
Court is of no financial interest and relates to the official activity of the concerned public entity (Article
66 para. 4 of the Supreme Court Act).

19 CDL(2008)065, Opinion on the draft laws amending and supplementing (1) the law on constitutional
proceedings of Kyrgyzstan and (2) the law on the Constitutional Court of Kyrgyzstan, 2008.
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complaints on the same issue will not be accepted again. Typical situations for reopening
cases are, however, when new facts appear of which the parties could not have been
aware'?0, to correct errors made by the constitutional court'?!, if the constitution has
changed'?? or, under certain conditions, where the European Court of Human Rights has
decided that there has been a breach of the ECHR and this also implies a violation of the
Constitution.

11.1.5. Abuse of the right to appeal to the constitutional court

119. Parties are under a duty to exercise their procedural rights in a bona fide!??
manner. When an applicant abuses this obligation, the effectiveness of constitutional jus-
tice is distorted. Although the individual complaint procedure is very important for the
protection of human rights, such abuse is prejudicial to the constitutional order protected
by the constitutional courts. For example, according to §9.4 of the Rules of Procedure
of the Russian Constitutional Court, if the applicant repeats an application on an issue
on which the Constitutional Court has already rendered a decision, a copy of the decision
is sent to the applicant once again, informing them that correspondence with them on
this issue is terminated. Further complaints by the same individual on the same issue
will remain unanswered. Other states have included the possibility of fining abusive ap-
plicants'?4,

11.1.6. Exhaustion of remedies
See 1.1.4 Table: Exhaustion of remedies and exceptions

120. The exhaustion of remedies can have different meanings according to the spe-
cific context; some procedural codes do not, for instance, permit systematic access to
ordinary supreme courts. It is a typical condition for bringing a full or normative consti-
tutional complaint to the constitutional court, as it underlines the complaint’s subsidiary

120 See, for instance, Article 34 Austrian Law on the Constitutional Court. Contrary to “nova reperta” (newly
discovered facts), “nova producta” -where parties bring forward arguments only after closure of (first
instance) proceedings even if they could have been aware of these points-is generally excluded.

121 See U.S. Supreme Court Rule 44. Rehearing: “1. Any petition for the rehearing of any judgment or decision
of the Court on the merits shall be filed within 25 days after entry of the judgment or decision, unless the
Court or a Justice shortens or extends the time.” And Article 121 Swiss Federal Supreme Court Act: La
révision d’un arrét du Tribunal fédéral peut étre demandée: a. si les dispositions concernant la compo-
sition du tribunal ou la récusation n’ont pas été observées, b. si le tribunal a accordé a une partie soit
plus ou, sans que la loi ne le permette, autre chose que ce qu’elle a demandé, soit moins que ce que la
partie adverse a reconnu devoir, c. si le tribunal n’a pas statué sur certaines conclusions, d. si, par in-
advertance, le tribunal n’a pas pris en considération des faits pertinents qui ressortent du dossier.

122 Article 68(14) of the Law on the Const. Court of Armenia: Constitutional Court may reconsider any of
its decisions mentioned in paragraph 1 of this Article within 7 years after ruling on the substance of the
case on the basis of an appeal brought by procedure prescribed in this Law if: a) the provision of the
Constitution applied for tEe case is c%langed},) b) a new understanding of the provision of the Constitution
applied for the case has emerged, which may be a basis for a differing decision on the same case and if
the issue has a principle importance for Const. Law.)

123 E.g. Armenia: Article 48 of the Law on the Constitutional Court, Kazakhstan: Article 21 of the Law on
the Constitutional Council.

124 For example, Article 34.2 of the Law on the Federal Constitutional Court of Germany, fine of up to 2600
euros if the lodging of a constitutional complaint or of a complaint in proceedings involving the scrutiny of
elections constitutes an abuse or if an application for the issuing of a temporary injunction is made in an
abusive manner.
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character (e.g. Albania, Andorra, Armenia, Austria, Azerbaijan, Brazil, Croatia, Czech
Republic, Estonia, Germany, Hungary, Republic of Korea, Latvia, Liechtenstein, Malta,
Montenegro, Poland, Portugal, Slovakia, Slovenia, Spain, Switzerland, and “The Former
Yugoslav Republic of Macedonia”).

121. In states with diffuse review, there is no such precondition. An individual may
challenge an individual or normative act on the grounds of a violation of the constitution
at any stage of proceedings.

122. In cases where adhering to this rule could cause an irreparable damage to the
individual, exhaustion of remedies is usually not required (e.g. Azerbaijan, Croatia, the
Czech Republic, Germany, Latvia, Montenegro, Slovakia, Slovenia and Switzerland).

11.1.7. Applicant directly and currently affected by the violation

123. This requirement exists in all states which permit review in relation to specific
cases. If the individual is not currently and directly aggrieved by an act, their application
initiates an abstract review. However, these requirements can be qualified in two ways. First,
insofar as “direct” victimhood is concerned, some laws on constitutional proceedings (e.g.
the South African standing provisions) authorise anyone to act in the name of the aggrieved
person. This means that while an action is still related to a concrete case, the applicant is
not directly a victim. Also, legal representatives (relatives, tutors, but also public institu-
tions'?’) may act on behalf of a person who lacks legal capacity. Secondly, some laws contain
details of the nature of the violation. In most states, breach of a fundamental right must con-
stitute a disadvantage to the applicant, thus adversely affecting them. Furthermore, some
national laws require that the harm be sufficiently important (e.g. Slovenia'?%).

11.1.8. Applicant as a proper means to repair the complainant s grief

124. If the constitutional review proceeding will not substantially change the appli-
cant’s situation, an application can be refused (e.g. Germany'?’, South Africa'?® or
France!?). This evaluation is sometimes difficult to conduct during preliminary proceed-
ings; therefore, it should only lead to the denial of a review in cases where it is manifest
that the constitutional court’s decision will be ineffective as a means to provide effec-
tive access to constitutional justice.

11.1.9. Written form

125. Applications to the constitutional court must be made in writing, and sometimes
follow very strict rules (as is the case in the United States, where in the Supreme Court

125 See for instance Article 59 Law on the Constitutional Court of Montenegro and Article 38 of the South
African Constitution.

126 Article 55a Law on the Constitutional Court.

127 A case can be dismissed, if a successful application would not alter the applicant’s situation. However,
generally this requirement (the so called Rechtsschutzbediirfnis) is assumed to be fulfilled.

128 See Decision CCT 86/06 of 02/10/2007, in CODICES.

129 Such a decision can not be appealed.
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the length of the application in terms of pages and even the colour of the document’s
cover are determined by court rules). These rules pursue the goals of transparency and
traceability. However, an applicant needs to be given the possibility to correct or
complete a document within a certain time limit (see above) and only under specific
conditions. This is especially important when formal requirements are very strict.
It is even more important where legal representation is not obligatory (such as it is
the case in Croatia'*’, Estonia'3!, Slovenia'®?, “The Former Yugoslav Republic of Mace-
donia”). This prevents the possibility of a review being refused for formal reasons despite
the fact that the grievance continues to exist.

11.1.10. Filters in preliminary ruling procedures
See 1.1.5 Table: Preliminary ruling procedures

126. Preliminary questions are brought to the constitutional court by an ordinary
court. Specific regulations concerning a question’s admissibility exist in many of the
Venice Commission’s member and observer states. For example, in Andorra, Azerbaijan,
Belarus, the Czech Republic, Georgia and Moldova, the constitutional court can reject
a preliminary request on the grounds of procedural errors or lack of competence of the
constitutional court. Whereas in Albania, Estonia'?3, Hungary, Lithuania and “The Former
Yugoslav Republic of Macedonia”, the constitutional court must retransmit the request
to the ordinary court in order to give the latter an opportunity to reformulate its ques-
tion'**. In other states, like Germany, this is not allowed. Many constitutional courts will
reject a preliminary question if the the resolution of the specific case does not depend
on the constitutional court’s answer (e.g. Germany, Poland). In this respect, the consti-
tutional court also looks at the specific case at hand. The constitutional court should
not be overburdened and if ordinary courts can initiate preliminary proceedings,
they should be able to formulate a valid question.

I1.2. Intervention and joinder of similar cases
See 1.1.6 Table: Joinder of similar cases

127. In Armenia, Austria, Belgium, the Czech Republic, Lithuania!?, Portugal'3,

130 See article 19.2 of the Constitutional Act on the Constitutional Court of the Republic of Croatia.

131 §20 Constitutional Review Court Procedure Act.

132 Only when filing a constitutional complaint. See Article 55(1) of the Constitutional Court Act.

133 In Estonia. There is no clear cut “preliminary ruling system” as such. The ordinary courts are not allowed
to submit a preliminary request before the Constitutional Review Chamber of the Supreme Court (ruling
of the <Const. Rev. Chamber of the Supreme Court of 1 April 2004, No. 3-4-1-2-04,

www.nc.ee/?1d=407<http://www.nc.ee/?1d=407>), but they have to decide on the constitutionality them-
selves, referring to the case-law of the Supreme Court on constitutional matters.

134 See General Report, X1Ith Congress of the Conference of European Constitutional Courts, (A. Alen, M.
Melchior), Brussels, 2002, p.7, in: http://www.confcoconsteu.org/en/common/home.html, accessed 23
February 2009.

135 Article 41, Law on the Constitutional Court: “Upon establishing that there are two or more petitions
concerning the compliance of the same legal act with the Constitution or laws, the Constitutional Court
may join them into one case before beginning the judicial consideration”.

136 Concerning applications by the Ombudsperson and constitutional revision.
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Russia, Slovakia, Slovenia, South Africa'?’, “The Former Yugoslav Republic of Mace-
donia” and the United States, for example, applications relating to the same question can
or must be dealt with in one single proceeding. In Israel, few petitions relating to the
same question can be filed in one proceeding; petitioners can ask the Court to join their
petition with a different one — addressing similar claims. The Court is also authorized to
instruct, upon request, the joinder of relevant parties.

128. In Belgium, France, Greece and Spain, any person having a lawful interest in
the question may be joined to the proceedings.

129. For reasons of procedural economy, persons who have a lawful interest in
the question may be entitled to intervene in a pending case!38. If there is a large
quantity of quasi-identical cases, the court should be able to decide one or more
paradigmatic cases and to simplify the procedure for similar claims both concerning
inadmissibility and concerning the legal justification.

I1.3. Further relevant procedural rules
11.3.1. Adversarial systems
See 1.1.7 Table: Adversary systems

130. Various laws on constitutional courts (including those of Armenia, Azerbaijan,
Czech Republic, Georgia, Russia and San Marino) provide that its proceedings are ad-
versarial. Contrary to the position in civil and criminal proceedings, it is not always ev-
ident who are the parties to this form of proceedings. An applicant challenges the
constitutionality of an act (general or individual). Where a general act forms the subject
matter in the proceedings the act’s author could be seen as the defendant. Where an in-
dividual act forms the subject matter of the proceedings, the original author of the act
could be the defendant. Equally, if the act comes before the constitutional court via or-
dinary proceedings, the defendant in those proceedings could be the defendant before
the constitutional court.

131. The advantage of using an adversarial system in constitutional proceedings is
that the court can take note of different viewpoints and consider conflicting argument; yet,
this is also possible in other forms, e.g., if the parties of the original conflict as well as rep-
resentatives of interest groups, experts and representatives of the executive and the legis-
lature are given the opportunity to present their views. It should be ascertained whether
the constitutional court may investigate on its own motion to determine the truth so as to
have the tools that allow it to go beyond the arguments put forward by the parties!*.

132. It is important that an applicant'“’ or an initiator of non-adversarial proceed-

137 See Decision CCT 24/08; CCT 52/08 of 21/01/2009, in CODICES

138 See for example decision CCD -751 of 15.04.2008 of the Constitutional Court of Armenia, pursuant to
which the natural and legal persons affected by a law are entitled to challenge it before the Court.

139 CDL-AD (2001)005 , Opinion on the Draft Law on the Constitutional Court of Azerbaijan.

140 CDL(1997)018rev Opinion on the Law on the Constitutional Court of Ukraine, adopted at the 31st ple-
nary meeting of the Commission.
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ings'#' should be given the possibility to address the constitutional court. The Venice
Commission is in favour of German!4? and Spanish provisions, according to which
in cases where the constitutional complaint is directed against a court decision, the
court should give the party in whose favour the decision was taken an opportunity
to make a statement'43, Courts, on the other hand, do not need to be heard if their de-
cision is being reviewed, as their judgment reflects their position, but they are sometimes
parties in preliminary ruling proceedings (e.g. Austria, Poland, Slovakia, Slovenia).

133. Adversariality does not necessarily require there to be an oral proceeding. Pro-
ceedings most commonly take place in written form, with each party submitting its ar-
guments'#,

11.3.2. Procedural publicity.
See 1.1.8 Table: Public proceedings and exceptions

134. Oral proceedings are usually public. Even then the constitutional court may
weigh publicity against other legitimate public and party interests (e.g. Albania, Armenia,
Azerbaijan, Belgium, Bosnia and Herzegovina, Croatia, Cyprus, Czech Republic, Den-
mark, Georgia, Israel, Italy, Liechtenstein, Lithuania, Moldova, Russia, Serbia, Slovenia,
South Africa, Switzerland, “The Former Yugoslav Republic of Macedonia™).

135. From the perspective of human rights’ protection, public proceedings
are preferable at least in cases involving individual rights. The European Court of
Human Rights has repeatedly stated that the examination of a case before the consti-
tutional court falls under Article 6.1 of the European Convention on Human Rights if
they are to provide an effective remedy. A margin of appreciation only exists insofar
as concerns the scope and measures of the implementation of this principle. Conse-
quently, oral proceedings before the constitutional court should be public, subject
to restrictions only in narrowly defined cases.

11.3.3. Conduct of oral proceedings
See 1.1.9 Table: Oral proceedings and exceptions

136. The advantage of oral proceedings is again the more direct confrontation of
viewpoints and the fact that it is sometimes easier for a person to express his or her po-

141 H. Steinberger, op.cit.

142 Article 94 (3) Law on the Federal Constitutional Court: “If the constitutional complaint of unconstitu-
tionality is directed against a court decision, the Federal Constitutional Court shall also give the party in
whose favour the decision was taken an opportunity to make a statement.”

143 CDL-AD(2008)030 Opinion on the Draft Law on the Constitutional Court of the Republic of Montenegro;
Also in Albania, Andorra, Austria, Belarus, Belgium, Cyprus, Germany, Italy, Latvia, Romania and “the
Former Yugoslav Republic of Macedonia”, the parties in the ordinary proceeding can become parties in
the review proceeding. See General Report, XIIth Congress of the Conference of European Constitutional
Courts, (A. Alen, M. Melchior), Brussels, 2002, p.7, in:http://www.confcoconsteu.org/en/common/home.
html, accessed 23 February 2009., p. 26

144 CDL-AD(2004)035 Opinion on the Draft Federal Constitutional Law “On Modifications and Amend-
ments to the Federal Constitutional Law on the Constitutional Court of the Russian Federation”.
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sition orally, without having to comply with strict formal rules applicable to written pro-
ceedings. On the other hand, as it is important that in oral proceedings that the parties
are given an effective possibility to expose their viewpoints, oral proceedings are very
time-consuming. Following these considerations, three models exist in the states of this
study: i) proceedings are entirely oral; or, ii) are entirely paper-based i.e., written; or, iii)
are partially oral and partially written. In Albania, Austria, Azerbaijan, Czech Republic,
Israel, Italy, Germany, Liechtenstein, Netherlands, Slovenia, Ukraine, “The Former Yu-
goslav Republic of Macedonia” and the United States, proceedings are oral, unless de-
cided otherwise, which means that both oral and written procedures can be applied if
deemed more adequate given the circumstances of the case. In South Africa, the Consti-
tutional Court may decide an application on the basis of written submissions only and
directions will be issued if oral argument is required. In practice, constitutional courts
often dispense with oral proceedings (e.g. Germany'# and Slovenia). In Hungary and
Portugal, there are written proceedings only!4¢, Oral proceedings are the exception in
Switzerland; the review is usually based on the written arguments set forth by the parties.

137. In states with diffuse constitutional review, it is not surprising that proceedings are
often oral, as ordinary procedural rules apply (e.g. Denmark). In Sweden, proceedings before
the Supreme Court can be oral, but are mostly written.

138. The Venice Commission notes that it is widely accepted that it should be
possible for a constitutional court to suspend or limit oral proceedings if this is nec-
essary to safeguard the parties’ or the public interests such as procedural efficiency
(time and costs of proceedings'¥.

I1.4. Interim measures
11.4.1. Suspension of implementation
See 1.1.10 Table: Suspension of implementation

139. Suspending implementation of a challenged, normative and/or individual act is
anecessary extension of the principle of ensuring that individuals are protected from suf-
fering irreparable damage. It is the constitutional court which must decide whether to im-
pose such a suspension (e.g. Austria, Albania, Armenia Belgium, Bosnia-Herzegovina,
Croatia, Estonia, France'*, Georgia, Germany, Israel, Liechtenstein, Poland, Serbia, Slo-
vakia, Slovenia, Spain, Switzerland, “The Former Yugoslav Republic of Macedonia”,
Turkey and the United States). Some states, however, for the sake of legal security, do

4R, Jaeger, S. BroB3, “Die Beziehungen zwischen den Verfassungsgerichtshiofen und den tibrigen einzelstaatlichen
Rechtsprechungsorganen, einschlieflich der diesbeziiglichen Interferenz des Handelns der europdischen Recht-
sprechungsorgane”, report for the XIIth Conference of European Constitutional Courts, p. 22.

146 In Portugal there is only one exception to this rule for cases when the Constitutional Court is asked to
declare that an organisation carries on a fascist ideology: if the organization is abolished, a trial hearing
must be held.

147 CDL-AD(2004)035 Opinion on the draft federal constitutional law “on modifications and amendments
to the Federal Constitutional Law on the Constitutional Court of the Russian Federation”.

148 In France, a legislative act can be considered void (a priori review) or can be abrogated (a posteriori re-
view) with erga omnes effect.
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not allow the implementation of an act to be stayed or suspended (e.g. Algeria, Andorra,
Azerbaijan, Belarus, Bulgaria, Cyprus, Czech Republic, France, Hungary, Latvia, Lux-
embourg, Moldova, Montenegro, Portugal, Romania'*’, Russia, Sweden and Ukraine). In
Russia, by way of contrast, the Constitutional Court may suggest to the relevant bodies
that they suspend the implementation of a challenged act. In states with diffuse constitu-
tional review, it is uncommon to suspend implementation (e.g. Denmark). In South Aftica,
when deciding a constitutional matter, a court may make any order that is just and equi-
table including making a temporary order. This may, where appropriate, include suspend-
ing the implementation of a normative act (statute). In Lithuania the challenged act may
be suspended only in cases where the Constitutional Court receives a submission from
the President of the Republic to investigate whether an act of the Government is in com-
pliance with the Constitution and the laws, or when it receives a resolution of Parliament
wherein it is requested to investigate whether a law of the Republic of Lithuania or other
act adopted by Parliament is in compliance with the Constitution, whether a decree of the
President of the Republic, an act of the Government is in compliance with the Constitution
and laws (Article 26, Law on the Constitutional Court), but it is not the case when the or-
dinary court addresses a preliminary request to the Constitutional Court.

140. The Venice Commission is in favour of a power to suspend the implemen-
tation of a challenged individual and/or normative act, if the implementation could
result in further damages or violations which cannot be repaired once the uncon-
stitutionality of the act challenged is established's’. The conditions for suspension
should not be too strict'sl. However, especially for normative, the extent to which
non-implementation itself would result in damages and violations that cannot be
repaired must be taken into account.

11.4.2. Stay of ordinary proceedings
See 1.1.11 Table: Stay of ordinary proceedings

141. Ordinary proceedings may be stayed where preliminary ruling procedures are
initiated. In Andorra, Austria, Armenia, Belgium, Belarus, Chile, Cyprus, Croatia, Czech
Republic, France, Hungary, Latvia, Liechtenstein, Lithuania, Luxembourg, Poland, Rus-
sia, Slovenia, Slovakia, Turkey'?2, “The Former Yugoslav Republic of Macedonia” and

149 Pursuant to a very recent amendment of Law on the organisation and functioning of the Constitutional
Court (by Law no.177 of 2010), ordinary proceedings shall no longer be suspended if the submitting
court refers the exception of unconstitutionality to the Constitutional Court.

150 See, for instance, CDL-AD(2004)024 Opinion on the draft constitutional amendments with regard to
the Constitutional Court of Turkey.

151 CDL-AD(2007)039 Comments on the Draft Law on the Constitutional Court of the Republic of Serbia.

152 In the case of Turkey, Article 152 of the Constituton reads that "If a court which is trying a case, finds
that the law or the decree having the force of law to be applied is unconstitutional, or if it is convinced
of the seriousness of a claim of unconstitutionality submitted by one of the parties, it shall postpone the
consideration of the case until the Constitutional Court decides on the issue. If the court is not convinced
of the seriousness of the claim of unconstitutionality, such a claim together with the main judgment shall
be decided upon by the competent authority of appeal. The Constitutional Court shall decide on the
matter and make public its judgment within five months of receiving the contention. If no decision is
reached within this period, the trial court shall conclude the case under existing legal provisions. How-
ever, if the decision on the merits of the case becomes final, the trial court is obliged to comply with it".
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Ukraine, the submitting court stays its proceedings in any case. In Austria, the suspension
concerns “only such action (...) which cannot be affected by the decision of the CC or
does not finally settle the issue and cannot be delayed until the decision of the CC (Sec-
tion 62.3. Constitutional Court Act)”’!*3. In Slovenia, the ordinary court is obliged to stay
ordinary proceedings when the issue of constitutionality concerns a law, but in case of
by-laws ordinary courts can use the exception illegalis. The Croatian regulation follow
the same reasoning: if the ordinary court has doubts about a law it is about to apply, it
must stay the proceedings; if doubts concern an administrative regulation, the court ap-
plies the law directly on which the regulation is based and refers the regulation to the
Constitutional Court. Thus, the proceedings are not interrupted if this is not absolutely
necessary to resolve the case at hand. The ordinary court in Spain may submit the ques-
tion only after the end of the proceeding and before deliberating on the judgment; there-
fore, the judgment is subject to a decision by the Constitutional Court, even if ordinary
proceedings continued if there were already doubts as to the constitutionality of a pro-
vision. In Andorra, the proceedings continue, but the possibility of rendering a judgment
is limited: it must be established that the Constitutional Tribunal’s decision will not have
an effect on the ordinary court’s judgment.

142. Ordinary proceedings should be stayed, when preliminary questions in this
case are raised to the constitutional court. This can take place either ipso iure or by
decision of the competent court. Anyway it must be ensured, that the ordinary judge
does not have to apply a law, he holds to be unconstitutional and whose constitu-
tionality is to be decided by the constitutional court with regard to the same case.

11.4.3. Injunctive measures
See 1.1.12 Table: Injunctive measures

143. The constitutional court can, in some states, order public authorities to take
positive action to ensure that no further harm is done to the applicant (e.g. Germany,
Malta, Liechtenstein, South Africa, Switzerland).

IL.5. Discontinuation of the proceedings
11.5.1. Discontinuation if the petition is withdrawn

144. In the case of normative reviews, the constitutional court does not necessarily
stop proceedings if an application is withdrawn. Following an application’s with-
drawal, the court should be able to continue to examine the case if this is in the pub-
lic interest. This is an expression of the autonomy of constitutional courts and their
function as guardians of the constitution, even if the applicant is no longer party to the
proceedings.

153 General Report, XIIth Congress of the Conference of European Constitutional Courts, (A. Alen, M. Mel-
chior), Brussels, 2002, p.7, in: http://www.confcoconsteu.org/en/common/home.html, accessed 23 Feb-
ruary 2009., p. 37.
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145. The same is possible in relation to review following a full constitutional complaint.
If the constitutional court has the power to initiate a review of the normative act that underlies
an individual decision or act, even if the individual complaint is being withdrawn, the con-
stitutional court can have the possibility to continue its review of the normative act. For nor-
mative acts, some laws on the constitutional court impose a cessation of proceedings if the
petition is withdrawn (e.g. Andorra, Austria>*, Czech Republic, Poland, Hungary, Russia,
Serbia, Switzerland, “The Former Yugoslav Republic of Macedonia”, Ukraine).

146. For individual acts, proceedings usually require that an applicant continues their
petition for the court to have jurisdiction (e.g. Austria, Montenegro, Slovenia). However,
the Constitutional Court of Slovakia has the power to refuse to permit a full constitutional
complaint to be withdrawn. In Portugal, the view is that once a petition has been submit-
ted, the petitioner no longer has the power to withdraw it, and therefore a petition cannot
be withdrawn.

11.5.2. Discontinuation if the challenged act loses validity

147. There is no shared view on whether a constitutional court can continue re-
view proceedings when the act under consideration ceases to be valid. In some states,
the court terminates its review immediately (e.g. Andorra, Austria, Czech Republic!3,
Belarus, France Montenegro!'*, Portugal, Slovakia!*’, Switzerland, “The Former Yu-
goslav Republic of Macedonia”, Ukraine). In other states, it continues its control and
declares the act unconstitutional; such control may be entirely at the court’s discretion
(e.g. Liechtenstein, Serbia).or it may be limited to certain circumstances only (e.g.
Poland and Russia, where continuing review is permitted where it this is necessary
to prevent human rights violations). In Lithuania, the annulment of a disputed legal
act shall be grounds to adopt a decision to dismiss the instituted legal proceedings
(Article 69.4 of the Law on the Constitutional Court), but according to the jurispru-
dence of the Court, in such cases, when an ordinary court investigating a case applies
to the Constitutional Court after it has doubts concerning the compliance of a law or
other legal act applicable in the case with the Constitution (other legal act of higher
power), the Constitutional Court has a duty to investigate the request of the court re-
gardless of the fact of whether or not the disputed law or other legal text is valid (see,
for instance, Decision of 27 March 2009, part I of the Court’s reasoning, point 8).

148. The mere discontinuation of a case can be an insufficient means to secure
human rights protection in cases of concrete review or individual complaints. It is
however controversial if the constitutional court should be enabled to award itself

154 However, pursuant to Article 139.2 and 140.2 Federal Constitution Act, norm review proceeding initiated
ex officio by the CC on the occasion of other proceedings pending before it shall nevertheless be con-
tinued, even if the party of the proceedings that gave cause for the norm has received satisfaction”.

155 Article 67 Constitutional Court Act.

156 Article 65 Law on the Constitutional Court.

157 The Constitutional Court of Slovakia has recently admitted for the first time and contrary to its previous
practice in this concern the possibility for ordinary courts to challenge a normative act which is no longer
valid part of the legal order, but still has to be applied to a specific case.
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pecuniary compensation for the violation of a right in order to redress the breach
to the individual’s human rights.

I1.6. Time limits for taking the decision

149. Time limits for the adoption of decisions, if they are established, should not
be too short to provide the constitutional court with the opportunity to examine the
case fully and should not be so long to prevent the effectiveness of the protection of
human rights via constitutional justice. From the perspective of the effectiveness of con-
stitutional justice, time limits are often impossible to preview, so the constitutional court
should be able to extend the mentioned time limits in exceptional cases'8.

PARTIAL CONCLUSIONS OF CHAPTER 11

150. Constitutional review proceedings typically respect several conditions. First,
in order to open the proceedings, there are often time limits for lodging applications as
a filter to avoid overburdening the court. They should be reasonable and permit the
preparation of the complaint by the individual or to provide sufficient time for a lawyer
to be instructed. The constitutional court should also be able to extend deadlines in ex-
ceptional cases. Second, free legal aid should be provided when necessary. Third, the
Venice Commission recommends that court fees should not be excessive and should
only used to deter abusive applications. The financial situation of the applicant should
be taken into account when fixing fees. Fourth, decisions issued by the constitutional
court are final and should only be reopened in exceptional circumstances (e.g., con-
demnation by the European Court of Human Rights). Fifth, in order to ensure the ef-
fectiveness of individual access to constitutional justice, parties have to act in a bona
fide manner, avoiding abusive applications and acting only after they have exhausted
other possible remedies. The exhaustion of remedies is necessary in countries with con-
centrated control of constitutionality to avoid overburdening the constitutional court.
Sixth, it should be ensured that the remedy available is appropriate to cure the appli-
cant’s grievance. Among the procedural principles applicable to constitutional review,
there are adversarial systems, in which parties to the former proceedings are given the
opportunity to present their views. The constitutional court should also be able to adopt
its decision in a timely fashion and without undue delay; respecting correct time limits
should not be allowed to jeopardize the effectiveness of the proceedings.

151. Where interim measures are concerned, the Venice Commission is in favour of a
power to suspend the implementation of a challenged individual and/or normative act, if im-
plementation could result in further damages or violations which cannot be repaired if the
unconstitutionality of a provision is established.

158 E.g. Armenia: the Law on the Constitutional Court, in both the cases of abstract and concrete review,
the Constitutional Court adopts the decision not later than 6 months after registration of the appeal and
by a reasoned decision, the Constitutional Court can extend the time limit for case examination, but no
longer than for three months.
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152. Finally, the constitutional court should be able to continue to analyse a pe-
tition, even if it is withdrawn, in order to protect the public interest. However, in cases
where the challenged act loses its validity, there is no general consensus on whether
the constitutional court should or should not be able to continue its analysis. It is im-
portant to note, nevertheless, that merely discontinuing a case may not be sufficient
to ensure effective human rights protection in cases of concrete review or individual
complaints and that mechanisms of compensation are necessary.

I11. DECISION

153. When Constitutional Courts decide on matters brought before them by indi-
viduals, courts, ombudspersons or other bodies acting in relation to a concrete case, their
decisions certainly affect individuals’ legal positions either directly or, in the case of the
abstract actio popularis, potentially. In fact, the question is not only whether the consti-
tutional court decides in favour of the applicant or not; the scope of the decision’s effect
as well as the possible retroactivity of a decision determines whether the grievance the
individual is confronted with can be effectively removed (I11.1.).

154. The decision can have different consequences. It can have effects on a specific
circle of persons or on everybody (see below). The decision can have an immediate effect
or can have retroactive effects (see below). Furthermore, the constitutional court or equiv-
alent body can have the power to annul or derogate from the challenged provision, but
the latter may also stay its effect and may provide that it is only interpreted in a specific
manner (see 111.4. below ).

III.1. Scope of review

155. Once the constitutional court has admitted a petition (all or in part), there is
no possibility to reduce the scope of review. The constitutional court must in any case
reply to all questions submitted and declared admissible'*. It cannot refuse or omit to
reply. However, can it go beyond the application itself? What reasoning justifies such
an extension?

156. In some states, the constitutional court’s review is limited to the original
petition (review ultra petitur is excluded), as is the case in Andorra'®®, Belgium'c!,
Czech Republic, France in the context of a posteriori review, Georgia'®?, Hungary,

159 General Report, XIIth Congress of the Conference of European Constitutional Courts, (A. Alen, M. Melchior),
Brussels, 2002, p.7, in: http://www.confcoconsteu.org/en/common/home.html, accessed 23 February 2009.

160 Article 7 Qualified Law on the Constitutional Court: “3. The decision or judgment determining a case,
which has been declared admissible, may not contain considerations different from those submitted by
the parties in their respective claims”.

161 C.A. n°12/86 du 25 mars 1986, 3.B.1

162 Art.26 Organic Law on the Constitutional Court: “The Constitutional Court shall not be authorized to dis-
cuss conformity of the whole law or other normative act with the Constitution, if the claimant or author
of the submission demands only recognition of a particular provision of the law or other normative act as
unconstitutional”.
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Luxembourg, Montenegro'®}, Poland'%4, Russia and Switzerland!®. The constitutional
court can invalidate an act only insofar as this has been petitioned and with reference
to the constitutional provision or principle that was mentioned in the referral. This is
often problematic as inexpertly filed petitions do not clearly set out the basis on which
an act is contested, or the challenged act itself, and thus have little chance of suc-
ceeding!,

157. It follows that there are two possibilities for a constitutional court to extend
its review beyond the explicit terms of the request: it can, on the one hand, review
other related provisions concerning their constitutionality and, on the other hand, it
can extend the circle of constitutional or other higher-ranking provisions that serve
as review standards. The more restrictive approach would be to limit control to issues
of substance; a broader approach would be to include the possibility of reviewing the
procedure as well.

111.1.1. Extension of norms under review
See 1.1.13 Table: Extension of norms under review

158. In relation to requests to review normative acts, the constitutional court can decide
to review the constitutionality not only of a challenged provision, but under certain condi-
tions of a whole law or act, and it may decide to review other related normative acts (e.g.
Algeria, Austria'®’, Belarus, Brazil, Croatia, Czech Republic, Estonia!®®, France in the con-
text of a priori review, Hungary, Liechtenstein, Lithuania'®®, Serbia, Slovakia, Slovenia,
South Africa, “The Former Yugoslav Republic of Macedonia” and Turkey, and, to a lesser

163 Article 55 of the Law on the Constitutional Court: "The Constitutional Court shall decide only on the
violation of human right or freedom cited in the constitutional complaint”.

164 Article 66 of the Constitutional Tribunal Act: “The Tribunal shall, while adjudicating, be bound by the
limits of the application, question of law or complaint”.

165 Article 107 Federal Judicature Act: Le Tribunal fédéral ne peut aller au-dela des conclusions des parties.

166 For instance, United States Supreme Court interprets the terms of a petition and conducts review not
only on the explicit questions stated, but also on those implied in the petition: “Only the questions set
out in the petition, or fairly included therein, will be considered by the Court.” In Portugal, to avoid
problems arising from inexpertly filed petitions, the Rapporteur has the power to invite a petitioner who
has not yet done so, to specify the decision he is filing an appeal against, which constitutional rule or
principle he considers to have been breached (even if this does not limit the Court, see 4.1.1.3.), and to
identify the document in the case file in which he originally raised the question of unconstitutionality or
illegality.

167 Article 140.3 Federal Constitution Act.

168 E.g. Supreme Court judgement No 3-4-1-7-08, available http://www.nc.ee/?1d=1037

199 The Court hold that “The Constitutional Court, having established that the provisions of a law the compli-
ance with the Constitution of which is not disputed by the petitioner but by which the social relations reg-
ulated by the disputed law are interfered with conflict with the Constitution, must state so” (Rulings of 9
November 2001, 14 January 2002, 19 June 2002, 27 June 2007, 3 March 2009, 2 September 2009).
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extent, in Germany'”, Italy'”!, Moldova, Romania, Spain and Ukraine). Thereby, the court
combines the subjective and the objective function of constitutional review: the court takes
the original application as an occasion for a more general review leading to clearing up
the constitutional order, and, potentially, to a removal of more provisions violating subjec-
tive fundamental rights. The solution provided by Article 87 of the Russian Law on the
Constitutional Court is worth mentioning, according to which a decision that a provision
is unconstitutional is the basis for the annulment of all other norms, which are based upon,
reproduce or contain the same provisions as the unconstitutional provision.

159. If construed narrowly, the question is even more pressing where full constitu-
tional complaints against individual acts are concerned. The constitutional court might
only have the power to invalidate the individual act; it might be forbidden to remove the
normative act that served as basis for the individual act, even if this act is unconstitutional
and the violation challenged in the full constitutional complaint resulted from the correct
application of an unconstitutional normative act. The normative act thus remains valid,
exposing other individuals to violations of their fundamental rights!”2.

160. However, this situation is the exception (e.g. Switzerland, where the applicant'7
cannot lead to the opening of normative review proceedings).

161. In Estonia, Liechtenstein and Lithuania, the constitutional court must annul the
normative act in the same proceeding; in Germany the constitutional court can annul the
normative act; in Austria'’#, the Czech Republic and in Spain, the constitutional court is
obliged to open a second proceeding for constitutional review, in Croatia, Slovenia and
“The Former Yugoslav Republic of Macedonia”!”, this is facultative. It is important to

170 The Court may do so on the basis of Article 78 sentence 2 of the Law on the Federal Constitutional
Court, which applies to the abstract review of statutes.

17! In Italy, the CC has developed a wide range of the so called “interpretative decisions”, very often rejecting
claims which challenged a legal norm or act as unconstitutional, doing so on the basis of the incorrect in-
terpretation of the law adopted by the judge a quo. The Constitutional Court established then that a different
interpretation of the liiegal provision made it constitutional (these are the “sentenze interpretative di
rigetto”). Interpretative decisions arte formally binding only on the judge a quo, but not for the rest of the
courts and judges. Judges who do not want to follow the interpretation estyablished by the Constitutional
Court, can not apply, however, the same interpretation which the Constitutional Court already considered
unconstitutional. They must submit a new preliminary request to the Constitutional Court, explaining
their different interpretation of the same norm. The CC must in these cases decide whether this new in-
terpretation proposed by the judge a quo is valid and constitutional and if it is, it delivers a “sentehnze in-
terpretative di accoglimento” (an interpretative decision accepting the different interpretation as in
conformity with the Constitution). When the CC rejects the interpretation proposed by the judge a quo, it
issues a warning decision addressed to the Parliament, so the legislator can have some guidance and sug-
gestions in order to render the legislation in a clear conformity with the Constitution (and exclude possible
unconstitutional interpretations). If the Court considers that the judge a quo was right and that the legal
provision submitted is unconstitutional, the provision is no longer valid. The CC can then “fill in” the la-
cuna itself (sentenze additive) or provide with a general principle the judge a quo must apply to the specific
case (sentenze additive di principio).

172 The opposite situation is critical as well, i.e. when in the framework of the normative constitutional com-
plaint, the Constitutional Court does not have the possibility to address the constitutionality of the individual
act adopted on the basis of that norm.

173 The complaint can only be directed against cantonal laws.

174 In Austria, the Constitutional Court opens itself a new review proceeding of the normative act and stays
the proceeding following the constitutional complaint. After having decided in the abstract proceeding,
it takes up the concrete case again.

175 See Article 56 and 14 Rules of Procedure of the Constitutional Court.
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notice that in Austria, the law may only be invalidated in its entirety if this does not run
counter to the applicant’s interests.

1I1.1.2. Extension of the circle of grievances

162. Often, individual applicants have difficulties setting out the precise grounds on
which they bring their application. In view of admitting a greater number of applications
despite these errors, the constitutional court may issue decisions on another constitutional
basis than that mentioned in the request'’® (e.g., Albania, Austria, Belgium, Bulgaria, the
Czech Republic, Estonia!”’, Portugal, Russia, Slovenia and Spain). On the other hand, the
applicant is not obliged to name the exact provision of the Basic Law, but the violated
norm must be identifiable from his/her complaint. This requirement is wielded stricter
with regard to legally advised complaints than to those brought by laymen.

163. In order to reach its decision, the constitutional court must identify the contents
of an impugned provision. Here, two possibilities can be envisaged: either the constitu-
tional court defers to the interpretation of ordinary courts or it gives its own interpretation.

164. Following a preliminary request, none of the constitutional courts considered
in this study is “strictly bound by the interpretation of the reviewed regulation given by
the referring court”'”® (see, for instance, Estonia'”), with the exception of Portugal, where
the Constitutional Court has consistently stated that in concrete reviews of constitution-
ality, its review is limited by the referring court’s interpretation of the rule under consid-
eration. The Austrian, Belgian and Spanish constitutional courts will, in principle, apply
the interpretation contained in a referral by a court, except if another interpretation could
be in line with the Constitution. With regard to the interpretation and application of po-
tentially non constitutional legal norms the German Federal Constitutional Court is bound
to follow the decisions of the ordinary courts unless there are errors on the face of the
decisions which — apart from the prohibition of arbitrariness — are based on a fundamen-
tally erroneous view of the meaning and scope of a fundamental right!®’. Besides this,
the German Constitutional Court is entitled to ask the highest federal and regional courts
to submit information on the way they use to interpret the relevant norm and on the rea-
sons given for their interpretations's!.

165. In fact, the technique of “réserve d’interprétation” or “verfassungskonforme
Auslegung” (“power to ensure constitutionality through a specific interpretation”),

176 See General Report, Xllth Congress of the Conference of European Constitutional Courts, (A. Alen, M.
Melchior), Brussels, 2002, p.7, in: http://www.confcoconsteu.org/en/common/home.html, accessed 23
February 2009.

177 E.g Supreme Court judgement No 3-4-1-11-08, available http://www.nc.ee/?1d=455.

178 A. Alen, M. Melchior, General Report, XIith Congress of the Conference of European Constitutional
Courts, Brussels, 2002, p.7, in:

http://www.confcoconsteu.org/en/common/home.html, accessed 23 February 2009

179 §14 Constitutional Review Court Procedure Act: “(1) Upon hearing a matter the Supreme Court shall
not be bound by the reasoning of a request, court judgment or ruling”.

180 BVerfG, 1 BvR 1804/03 of 12/07/2004, § 50.

181 Article 82 Law on the Federal Constitutional Court. According to Article 82.4 sentence 1, this applies
not only to the federal supreme courts but also to the supreme courts of the Ldnder:
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through which the constitutional court imposes on all other state organs to apply a nor-
mative act only in a specific interpretation which the constitutional court has found to
be constitutional, helps to preserve normative acts even if one or several unconstitutional
interpretations would be possible!®?, but is ineffective if the ordinary courts and admin-
istrative bodies do not follow this interpretation'3. An explicit legislative — or even bet-
ter constitutional — provision obliging all other state organs, including the courts,
to follow the constitutional interpretation provided by the constitutional court pro-
vides an important element of clarity in the relations between the constitutional
court and ordinary courts and can serve as a basis for individuals to claim their
rights before the courts.

166. In order to overcome the problem of non-application of the constitutional
court’s decision, the Italian Constitutional Court took the opposite approach and devel-
oped the concept of “diritto vivente” (living law). The constitutional judge interprets a
contested legal provision as it is “usually” interpreted by ordinary courts and decides on
the unconstitutionality of the law in the basis of this common interpretation, even if the
provision could also be interpreted in a constitutional manner. Thus, a law that has con-
sistently been interpreted in an unconstitutional manner is annulled and Parliament is
called upon to adopt a new law which (hopefully) cannot be, or is less likely to be, in-
terpreted in an unconstitutional manner. The Constitutional Court of the Republic of Ar-
menia also declares a challenged norm unconstitutional on the basis of the interpretation
commonly given to the law in its application.

II1.2. Effects ratione personae

167. A typical attribute of constitutional courts, following the European model, is the
erga omnes effect of their decisions. Erga omnes effect of decisions means that they bind
everyone, as opposed to decisions which have effect only between the parties of the con-
crete legal dispute (effect inter partes). While decisions following a complaint against an
individual act usually have inter partes effect, the legal reasoning used can also have an
impact in other cases. In Germany, for example, these reasons (and not purely obiter dicta)
are binding in all state organs including courts. The scope of decisions when a normative
act has been challenged can vary and depends mostly on the legislator’s preference.

See 1.1.14 Table: Erga omnes effect

168. Decisions can also take different effects depending on whether the constitu-
tional court finds a provision constitutional or unconstitutional. See 1.1.15 Table: Con-
firmation of constitutionality

111.2.1. Review of normative acts

169. The most obvious example of erga omnes effect is if the constitutional court

182 See CCT 1/00 in CODICES.

183 See X. Samuel, “Les réserves d’interprétation émises par le Conseil constitutionnel”, in: http:/www.
conseil-constitutionnel. fr/conseil-constitutionnel/root/bank_mm/pdf/ Conseil/reserves.pdf, accessed 4
June 2009.
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declares a normative act to be unconstitutional or if it invalidates it. In the latter case, it
is then removed from the legal order and can no longer be applied by anyone. If a (Con-
stitutional) court considers a normative act to be unconstitutional, several possibilities
come into play: it can be obliged to invalidate the act with erga omnes effect; it can also
declare the act unconstitutional, leave it unapplied, but refrain from (or be incompetent
to) removing it from the legal order. In most of the countries examined in this study, the
review of a normative act could lead to a decision which is binding on everyone.

170. A nuanced view is necessary when considering preliminary ruling proce-
dures. First, exceptions of unconstitutionality and preliminary questions initiate re-
view of a normative act. It is uncontested that a decision following an exception of
unconstitutionality has a binding effect between the parties and that the ordinary
court is obliged to apply the constitutional court’s decision in the concrete case!8.
In many states, the constitutional court’s decision goes beyond this finding of un-
constitutionality inter partes and lifts the challenged normative act. Thereby, the
legislator combined the idea of protection of subjective fundamental rights and that
of objective constitutional review. This is the case for example in Albania, Andorra,
Bulgaria, Greece, Italy, Lithuania, Romania, San Marino, “The Former Yugoslav Re-
public of Macedonia” or South Africa'®>. In common law states, the binding effect
of the Supreme Court’s decision is inherent in the system of precedents.

171. In Belgium, Luxembourg and Cyprus however, the effect of a decision of the
constitutional court is expressly limited to the concrete case. In Turkey, the submitting
court must only await the Constitutional Court’s decision and apply it if its decision is
made within five months. Otherwise, the submitting court must apply the challenged
law. In Portugal, even if the law on the Constitutional Court provides that decisions’ ef-
fects are limited to the submitting case, the Constitutional Court, if it has issued three
decisions on the same matter, can decide to open abstract review proceedings of the chal-
lenged normative act and possibly invalidate it!3°.

184 See, for instance, Article 57 Andorran Qualified Law on the Constitutional Court: “2. The decision of
the Constitutional Court is binding on the court which referred the matter to it. [...]”.

185 In South Africa, if a normative act (statute) is found by a court to be inconsistent with the Constitution
it is declared invalid to that extent and, once this declaration of invalidity is confirmed by the Constitu-
tional Court, the normative act (statute) no longer applies to any person.

136 In Portugal the existence of three Constitutional Court’s decisions issued in concrete review of consti-
tutionality, in which a given rule was held unconstitutional, is a mere precondition for the initiation of
an autonomous review — this time of an abstract type — of the constitutionality of the rule in question.
Inasmuch as the new review is autonomous, nothing prevents the new decision, now taken by the thir-
teen-justices Plenary, from being different from the earlier decisions, issued by five-justices panels within
individual Sections of the Constitutional Court. See Ruling no. 221/2009 of 5 May 2009, in which the
representative of the Public Prosecutors’ Office at the Constitutional Court asked the Court to declare,
with generally binding force, the unconstitutionality of a rule contained in an Executive Law on charging
the amount due for the provision of healthcare at an establishment or service belonging to the National
Health Service, when the interested party had not displayed an NHS user card and had not, within the
deadline laid down by the Executive Law, provided evidence that he either held such a card, or had asked
the competent department to issue one. The Constitutional Court had already held the prevailing inter-
pretation of this rule materially unconstitutional in three concrete review cases. However, in Ruling no.
221/2009 the Plenary decided not to declare its unconstitutionality. It is worth adding that the Public
Prosecutors’ Office possesses the competence to request this process of rendering jurisprudence uniform,
but that the process can also be initiated by any of the individual Justices of the Constitutional Court
itself. The request cannot be made by a private individual.
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172. Where a decision of unconstitutionality has been made following a normative
constitutional complaint or a full constitutional complaint attacking a normative act it
has erga omnes effect (e.g Algeria, Armenia, Austria, Azerbaijan, Bosnia and Herzegov-
ina, Czech Republic, Estonia'®’, France, Germany, Hungary, Latvia, Liechtenstein,
Poland, Slovenia, Switzerland, Romania, Russia, South Africa, Spain, “The Former Yu-
goslav Republic of Macedonia”).

173. In states with diffuse or mixed review systems, there are two diametrically
opposed positions. On the one hand, decisions can have real erga omnes effect or a
similarly broad scope. Erga omnes effect exists in Brazil and Mexico'®, where the
constitutional court may declare a law unconstitutional after five consecutive decisions
concerning the same general act. Also, the institute of precedents in common law sys-
tems renders constitutional court decisions binding on lower courts. Hence, the decla-
ration of inapplicability of a law due to its unconstitutionality, for instance, will be
applied by all lower courts, unless they “distinguish” future cases by explaining why
the present case is different from the precedent (e.g. Canada'®, USA'*, Peru or Mex-
ico). In Iceland, stare decisis is not inscribed in the Constitution, but is a constitutional
custom. In Brazil, not only does the system of precedents create a certain general effect
of decisions, but the courts may also suggest legislative changes.

174. On the other hand, in Argentina, Chile, Denmark, Finland, Japan, Norway and
Sweden, the constitutional or supreme court limits itself to declaring the inapplicability
of a normative act in the concrete case. There is no formal guarantee of unity of legal
practice by the courts. Therefore, there needs to be a strong informal coherence within
the court system, especially through the provision of information and a willingness to
follow certain guidelines in order to avoid legal uncertainty through inconsistent deci-
sions being made.

175. Another group of decisions on normative acts that do not necessarily have erga
omnes effect are declarations of unconstitutionality (see below “Continuing validity of
a challenged act”).

176. Even the rejection of an application which has inter partes effect can have a
wide impact in practice, as potential future applicants (especially ordinary courts) follow
the constitutional court’s decision and can already foresee whether their application will
be successful or not!'!.

177. The same happens with decisions confirming constitutionality (see 1.1.15
Table: Confirmation of constitutionality). Indeed, the scope of effects of decisions in

187 Only if the decision has been taken by the Supreme Court. If ordinary courts decide that a norm is un-
constitutional, it has biding effect only inter partes, although, in those cases, an automatic procedure
before the Supreme Court takes place (and has erga omnes eftect).

188 T. Ginsberg, “Comparative Constitutional Review”, United States Institute for Peace Projects,
http://www.usip.org/ruleoflaw/projects/tg_ memo_on_constitutional review.pdf, accessed 02 March 2009.

189 http://www.er.uqam.ca/nobel/r31400/jur2515/ndecours/jur2515chap7-2007.pdf, accessed 2 March 2009.

190 See “The Court and Constitutional Interpretation”, in: http://www.supremecourtus.gov/about/constitu-
tional.pdf, accessed 04 May 2009.

9I'R. Jaeger, S. BroB3, op. cit., p. 26 {.
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which the constitutional court confirms the constitutionality, that is, where it refuses to
invalidate a normative or individual act, varies. There are two opposing rationales: first,
in Austria, Romania, Spain and Switzerland, for example, the constitutional court will
not accept any future applications regarding the same statute with respect to the same
provision by the same person. The decision thus prevents only the same applicant from
bringing the same case again, as other applicants could bring their case before the con-
stitutional court. In this sense, the decision only has inter partes effect'2. On the other
hand, decisions confirming the compatibility with the constitution can have erga omnes
effect. The ordinary judge in Peru must not consider questions of unconstitutionality
put forward by a party if they concern a norm whose constitutionality has been affirmed
by the Constitutional Tribunal in a previous decision. Likewise, in Andorra, Armenia,
Belgium, the Czech Republic, Germany!'*3, Moldova, Serbia and Lithuania, decisions
of constitutionality cannot be challenged. This means that the question may no longer
be raised or at least not for a certain period of time, as is the case in Armenia and Turkey.
The same happens in France since the 2008 reform, but some cases could be reopened
in case of evolution of the factual or legal circumstances of the case (so the erga omnes
effect could be weakened).

178. The rules applicable in Slovenia and “The Former Yugoslav Republic of Mace-
donia”!** take an intermediary position, as the Constitutional Court will not take up a
question again if there are no reasons to believe that it will rule differently this time. A
contrario, if there are reasonable doubts, it will admit an application.

179. Finally, stare decisis exists in systems where there is no concentrated review.
Cyprus'®, Mexico, Peru'®, South Africa and the US apply the doctrine of precedent,
which ensures a large degree of coherence of the courts’ decisions and comes close to
the erga omnes effect in civil law systems. A lower court may sometimes refuse to apply

192 G. Kucsko-Stadlmayer, “Die Beziehungen zwischen den Verfassungsgerichtshofen und den iibrigen
einzelstaatlichen Rechtsprechungsorganen, einschlieSlich der diesbeziiglichen Interferenz des Han-
delns der européischen Rechtsprechungsorgane”, report for the XIIth Conference of European Con-
stitutional Courts, 2002, p. 23.

193 However, the question of constitutionality of a statute can be raised again before the Federal Constitutional
Court if there has been a substantial change of the factual or legal situations since the first decision.

194 See Art. 28 Rules of Procedure of the Constitutional Court.

195 The ratio decidendi of a case deriving of judgements of the Supreme court in the exercise of its appellate
jurisdiction or its original jurisdiction (exercised by the plenum of court) is binding on hierarchically
subordinated courts.

19 Article VI Code of Constitutional Procedure (p.t.): “The judges interpret and apply the law or any norm
with force of law and the regulations following the constitutional precepts and principles, in conformity
with the interpretation of the latter undertaken in the resolutions passed by the Constitutional Tribunal.
(Los Jueces interpretan y aplican las leyes o toda norma con rango de ley y los reglamentos segiin los
preceptos y principios constitucionales, conforme a la interpretacion de los mismos que resulte de las res-
oluciones dictadas por el Tribunal Constitucional.) Article VII: “The judgments of the Constitutional Tri-
bunal which obtain the authority of res iudicata become a binding precedent if the judgment so states,
specifying the extent of its normative effect. If the Constitutional Court decides to deviate from the prece-
dent, it must enunciate the factual and legal basis that underlies the judgment and the reasons why the
Tribunal deviates from the precedent. (Las sentencias del Tribunal Constitucional que adquieren la au-
toridad de cosa juzgada constituyen precedente vinculante cuando asi lo exprese la sentencia, precisando
el extremo de su efecto normativo. Cuando el Tribunal Constitucional resuelva apartandose del precedente,
debe expresar los fundamentos de hecho y de derecho que sustentan la sentencia y las razones por las
cuales se aparta del precedente).
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the ratio decidendi (reasoning) of the higher court’s decision, but has to explain why the
current case differs from the precedent case in order to justify its new decision. Notwith-
standing the principle of stare decisis, the highest courts of common law countries, such
as the U.S. and the United Kingdom (since 1966), can overrule their own decision by a
majority of the judges and with adequate reasoning. In some states with concentrated
review!?’, the constitutional court is bound by its own precedents, but may overrule them
by a reasoned decision of a certain majority of its members (e.g. Andorra'®®).

111.2.2. Review of individual acts

180. Usually, the decision following a full constitutional complaint challenging an in-
dividual act affects only the case or situation on the basis of which the proceedings were
initiated'”. The question of the scope of a decision by the constitutional court raises fun-
damental problems concerning the role and effectiveness of constitutional complaints. It
only binds the applicant, and the judicial or administrative body whose act was impugned,
and possibly also the public bodies concerned with the concrete question also for the future,
as long as the concrete situation at the origin of the case has not changed (e.g. Austria). In
Germany, even decisions on individual acts are binding for all state organs®).

181. Three cases can be distinguished. Either the constitutional court decides on the
substance, or it quashes an individual act, or it only orders a proceeding to be reopened,
or a change of the administrative act, without annulling the act.

182. The constitutional court can rule on the substance of the case in Armenia,
Brazil, Canada, Cyprus?!, Estonia, Iceland, Ireland, Japan, Slovenia, Switzerland, South

197 In Lithuania, which is a concentrated review system, there are nevertheless certain particularities con-
cerning the stare decisis principle. According to the jurisprudence of the Constitutional Court, the latter
is bound by its precedents and by the constitutional doctrine which it has formulated and which substan-
tiates these precedents!?’. It may be possible to deviate from the Constitutional Court precedents created
while adopting decisions in cases of constitutional justice and new precedents may be created only in
cases where it is unavoidable and objectively necessary, constitutionally grounded and reasoned. The said
necessity to reinterpret certain official constitutional doctrinal provisions so that the official constitutional
doctrine would be corrected may be determined only by the circumstances as the necessity to increase
possibilities for implementing the innate and acquired rights of persons and their legitimate interests, the
necessity to better defend and protect the values enshrined in the Constitution, Constitutional Court ruling
of 24 October 2007.

198 Article 3 Qualified Law on the Constitutional Court: “1. The Constitutional Court is subject only to the
Constitution and to this Law. The precedents laid down by the Constitutional Court bind the Court in its
subsequent interpretation of the Constitution; however, they may be amended by a reasoned decision
taken by an absolute majority of its members. 2. For the purposes of the preceding paragraph, a precedent
is presumed to exist where at least two identical cases have been resolved with the same decision and
are based on the same doctrine”.

199 General Report, XIIth Congress of the Conference of European Constitutional Courts, (A. Alen, M. Mel-
chior), Brussels, 2002, p.7, in: http://www.confcoconsteu.org/en/common/home.html, accessed 23 Feb-
ruary 2009., p. 45.

200R Jaeger, S. BroB3, op. Cit., p. 27.

201 In the exercise of its administrative authority, the Supreme Court may confirm an administrative decision
or declare it as null and void. It is not within its authority to amend or modify the decision of the admin-
istrative organ. The Court is not empowered to reconsider the merits of administrative decisions and sub-
stitute those with their own decisions. Such an act would violate the strict separation of powers safeguarded
by the Constitution. Decision making in the field of administration rests entirely within the province of
the executive branch of the government. The review is intended to scrutinize the legality of acts or omis-
sions of the administration and not to evaluate their correctness from the judicial point of view.
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Africa, Spain, “The Former Yugoslav Republic of Macedonia, and the United States.
However, in most of these states, this is not the rule, and the constitutional court can de-
cide to send the case back to a lower court for a decision on the substance?02,

183. If the constitutional court annuls a final court decision, it usually orders the
case in hand to be reopened (e.g. Andorra, Bosnia and Herzegovina, Croatia, Czech Re-
public, Germany, Hungary, Latvia, Liechtenstein, Portugal, Russia, Slovakia, Slovenia,
Switzerland, Republic of Korea). Likewise, if the court lifts an individual administrative
act, the absence of an administrative act often puts the administrative bodies under an
obligation to pass a new act.

184. If the constitutional court only sends a case back to the highest ordinary courts
in order to reopen proceedings without actually quashing the unconstitutional decision
(e.g. Azerbaijan), the delicate question arises whether the highest ordinary court will fol-
low the orders passed by the constitutional court. Also, the strength of the Serbian?% reg-
ulation where the Constitutional Court suspends its proceedings to give the administrative
or legislative body time to rectify a potentially unconstitutional situation depends greatly
on the body’s willingness to follow such instructions.

185. While some of the constitutional courts can really give orders as to how the rel-
evant body must act in order to be in conformity with the constitution and to execute cor-
rectly the decision at hand (e.g. Czech Republic?, Germany, Malta, Slovakia®®, Slovenia,
Spain?%, Ukraine?"’), in other countries, no such power to indicate or to command positive
actions exists. Although the separation of powers is more clearly respected in the latter
case, it may result in a lack of effectiveness of the constitutional court’s decision.

186. As noted above, the constitutional court may be able to extend its review by ei-
ther opening a new proceeding or deciding the question of constitutionality of a normative
act on which the challenged individual act was based in the same proceeding; this (second)
decision will then have erga omnes effect. But also the decision on an individual act can
have an effect that is not limited to the submitting case: in Montenegro, when the consti-
tutional court decides on an individual act through which several persons’ rights were vi-
olated, but only one or some of them complained to the constitutional court, the decision
extends to all aggrieved persons. Also, in some states, the constitutional court may an-
nounce that future administrative or judicial acts comparable to the one annulled by the
constitutional court will be unconstitutional in the future. Hence, even when deciding in
an individual case, the constitutional court gives general directions how courts or admin-
istrative organs or bodies may behave in order to act within the constitution.

202 CDL-INF(2001)009 Decisions of constitutional courts and equivalent bodies and their execution.

203 Article 55 Law on the Constitutional Court.

204 Article 82b) Constitutional Court Act.

205 Article 127 (2) Constitution.

206 Article 55 1 ¢ Organic Law on the Constitutional Court.

207 Article 70 Law on the Constitutional Court separation of powers is more clearly respected in the latter
case, it may result in a lack of effectiveness of the constitutional court’s decision.

208 The Albanian and Russian regulations are remarkable in that they state explicitly that the Constitutional
Court may order an immediate effect of its decision even before publication if this is necessary to protect
the individual’s constitutional rights.
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I1.3. Effects ratione temporis
111.3.1. Ex tunc or ex nunc invalidation of an act
See 1.1.16 Table: Ex nunc or ex tunc effect of the Constitutional Court’s decision.

187. Decisions concerning the unconstitutionality of a normative act can have dif-
ferent temporal effects. The doctrine of nullity ( “Nichtigkeitslehre”) opposes itself to
the doctrine of “invalidity” (“Vernichtbarkeitslehre”). This creates a dilemma; requiring
a choice to be made between dogmatic coherence (if the unconstitutional act is consid-
ered as never having been part of the legal order) and legal security (with continuing va-
lidity of acts based on the derogated act prior to the entry into force of the constitutional
court’s decision)?*. No country under review in this study has opted for the former so-
lution without leaving a certain room to manoeuvre for the constitutional court, because
the annulment of an important normative act on which many individual acts are based
could have vast consequences. The choice between annulment and derogation also has
effects on the individuals’ readiness to file a complaint against a normative act. If the
court invalidates the norm with prospective effect, the applicant’s case will not be solved
by the removal of the unconstitutional general norm. Therefore, to provide an incentive
for individuals to complain against normative acts, some states envisage a retroactive
effect of the decision applying uniquely to the applicant’s case (the so-called “premium
for the catcher”??). For example, in Hungary, the decision of the Court, albeit its merely
derogatory effect, is applied to the individual applicant’s case.

188. Only relatively few countries introduced ex tunc effect of constitutional court
decisions, such as Andorra, Belgium, Germany (with the power to decide whether the
effect should be ex tunc or ex nunc), Hungary, Italy, Poland, Portugal, Russia, Slovenia
and “The Former Yugoslav Republic of Macedonia”.

189. Amongst these countries, only Andorra, Armenia, Belgium, Latvia, Russia,
Slovenia?!?, Switzerland, and Spain provide for a vast ex func effect with only few ex-
ceptions which need to be specified by the constitutional court, whereas all other states
(e.g. Germany?!!, Italy, Portugal) restrict the declaration of pre-existing nullity to acts
other than final court decisions.

190. Ex nunc effect has been introduced in Albania, Algeria, Armenia, Austria, Be-
larus, Brazil, Chile, Croatia, Czech Republic?'?, France, Estonia, Georgia, Hungary, South

209 Term exists in Austrian doctrine (“Ergreiferprdmie”), for the translation see CDL(2008)065, Opinion
on the draft laws amending and supplementing (1) the law on constitutional proceedings of Kyrgyzstan
and (2) the law on the Constitutional Court of Kyrgyzstan, 2008.

210 When the Constitutional Court annuls an unconstitutional or unlawful regulation or general act issued
for the exercise of public authority. In Slovenia annulment has ex tunc eftect. Art. 45(2) of the Consti-
tutional Court Act.

211 According to Article 79.1 and 79.2 Law on the Federal Constitutional Court, final decisions which are
based on a statute that has been declared null and void remain unaffected even if a provision or a law is
declared null and void ex tunc. Only in the case of a final conviction may new proceedings be instituted
in accordance with the provisions of the Code of Criminal Procedure.

212 In the case of the Czech Republic, the CC has never established ex tunc effects, but the legal cinstitutional
scholars do not exclude that the law can permit this possibility, see Wagnerov4, E., Dostél, M., Langasek,
T., Pospisil, L.: Zakon o Ustavnim soudu s komentatem [The Act on the Constitutional Court with Com-
mentary], ASPI, Praha 2007, p. 206.
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Korea, Latvia, Liechtenstein, Lithuania, Luxembourg, Moldova, Romania, Russia, San
Marino, Serbia, Slovakia, Slovenia?'3, “The Former Yugoslav Republic of Macedonia”,
Mexico, Ukraine.

191. Here again, most states can to a certain degree take steps to attenuate the
derogatory effect.

111.3.2. Attenuation of the invalidations and their temporal effects

192. Both ex func and ex nunc decisions are sometimes found to need attenuation. One
possibility is to enable the constitutional court to decide when its decision enters into force
(either in the past, as a middle course between nullity and derogation, or at some moment
in the future, or both). The other possibility is to resort to techniques of (authoritative) in-
terpretation that combine adequate protection of the constitution and coherence of the legal
order in that not all provisions are removed immediately from the legal order. In South
Africa, a court declaring a normative act (statute) invalid on the ground of inconsistency
with the Constitution may make an order relating to the extent of its retrospective effect.

193. Ex tunc decisions do not affect final court decisions. Legal certainty concerning
final court decisions has been given the priority in the majority of states with retroactive
constitutional court decisions (e.g. Italy, Portugal).

194. Ex tunc effect for criminal cases. Reopening criminal lawsuits is very common,
even in countries whose constitutional court decisions have a derogatory effect, if this would
lead to a more favourable penalty (e.g. Albania, Czech Republic, Hungary, Italy, South
Korea, Moldova, Portugal, Romania, Slovenia, Spain, South Africa, Mexico and Uruguay).
In South Africa, a new ground for review of sentencing was established when such sentenc-
ing was conducted in accordance with an unconstitutional normative act (statute)?'4. In Por-
tugal, the Constitutional Court’s decisions can have retroactive effect when the rule declared
unconstitutional or illegal concerns criminal matters, disciplinary matters, or administrative
offences, when its content is less favourable to the accused?’. In the Czech Republic, re-
opening criminal proceeding is possible only if a judgment has not yet been enforced*'®,
whereas in Slovenia, criminal proceedings can be reopened even after a final judgment, if
the statute on which the conviction was based has been annulled or abrogated.

195. Specific delay of invalidation. Almost all states have specific regulations re-
garding the entry into force and the possible retroactive effect of the constitutional court’s

213 When the Constitutional Court abrogates either an unconstitutional law or an unconstitutional or illegal
regulation or general act issued as exercise of public authority. Abrogation has ex nunc effect. Arts. 43 and
45(3) of the Constitutional Court Act.

214 See RSA-2009-2-009, CCT 98/08; 15/07/2009 in CODICES.

215 One example of this is provided by Ruling no. 232/2004 of 31 March 2004, in which, with generally
binding force, the Court declared the unconstitutionality of rules concerning accessory penalties involving
the deportation of foreign citizens who are responsible for underage children who hold Portuguese na-
tionality and reside in Portuguese territory. However, the Court determined the effects of the unconsti-
tutionality of these rules in such a way as not to exclude cases in which sentences including accessory
penalties of deportation had already been handed down, but had not yet been executed when Ruling no.
232/2004 was published.

216 Section 71 of the ACC.
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decisions. In Albania decisions enter into force on the day of proclamation if this is nec-
essary to protect the fundamental rights of the individual. Some states that apply the prin-
ciple of derogatory effect provide for retroactivity in order to repair or prevent damage
(e.g. Armenia, Azerbaijan, Slovenia). Serbia and “The Former Yugoslav Republic of
Macedonia” have provisions according to which individuals can request proceedings are
reopened in all cases where a final decision was based on an invalidated normative act.
In a more restricted manner, the “premium for the catcher” (retroactive effect only in the
submitting case) has been introduced in Armenia?'’, Austria, Hungary and, with modera-
tions, in Liechtenstein. In Israel, a decision is entered into force on the day it is given by
the Supreme Court, yet the Court can suspend the declaration of unconstitutionality if it
finds necessary. This practice is often to cases where the Court wishes to allow the legis-
lator or the executive time to amend the statute or the governmental practice at question.

196. Where the continuing validity of a provision is concerned, several cases must be
distinguished. In states with diffuse constitutional review, a challenged normative act cannot
be invalidated but becomes inapplicable (e.g. Denmark, Finland, Iceland, Malta, Norway,
Sweden). In Malta, for instance, the Constitutional Court submits its decision to the legis-
lator who is free to change legislation in accordance with the Court’s decision or not?'s.

197. In states with concentrated control, such as, for example, Andorra, France, Ger-
many, Poland, Portugal, Slovenia and South Africa, constitutional courts have the ability
to declare a law incompatible with the constitution. The provision is then usually inap-
plicable, but not void, and the legislator must change it to bring it in line with the con-
stitution within a specified period of time. In Germany, this option is chosen in particular
in cases related to the principle of equality. The Constitutional Court sometimes gives
concrete directives on the application of the law during the transitory period accorded
to the legislator to change the law?'°,

198. The same result is achieved in states whose constitutional courts adopt deci-
sions with ex nunc effect if the court can suspend its entry into force (e.g. Austria, Azer-
baijan, Hungary, Latvia, Liechtenstein??, Lithuania??!, Poland, Slovenia, South Africa???
and Switzerland??3).

II1.4. Effects ratione materiae: reparation and damages
See 1.1.17. Table: Capacity of constitutional courts to attribute damages

199. Most of the constitutional courts under consideration here do not have the ca-
pacity to award damages to an individual whose rights have been violated either through
an individual or a normative act. However, very often, the constitutional court’s decision

217 CDL-AD(2006)017 Opinion on Amendments to the Law on the Constitutional Court of Armenia.

18 Article 242 Code of Organisation and Civil Procedure.

29 R, Jaeger, S. Bro8, op. cit., p. 26.

220 See H. Wille, National report for the XIVth Conference of European Constitutional Courts, p.17, in:
http://www.Irkt.lt/conference/Pranesimai/Q_Liechtenstein_ D.doc# Toc198870236

221 CC decision of 19 January 2005.

222 See RSA-2008-2-007, CCT 19/07, 02/06/2008, in CODICES.

223 Concerning cantonal laws and decrees.
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will lead to an individual case being reopened (if an individual act was attacked or in
the case of “rewards for the catcher” in relation to normative complaints), and a lower
ordinary court or tribunal may then decide to award damages according to the applicable
procedural rules (e.g. Cyprus?*).

200. In common law states, damages are a part of the law on torts; if a public au-
thority infringes individual rights, the individual is entitled to satisfaction.

201. In states with diffuse review, in ordinary proceedings the individual may, under
certain conditions, bring a claim for compensation against a state authority whose action
violated the individual’s rights. In South Africa, the award of “constitutional damages”,
based solely on the infringement of a constitutional right, was held by the Constitutional
Court to be competent under the court’s jurisdiction to grant “appropriate relief”??.

PARTIAL CONCLUSIONS OF CHAPTER I1I

202. Insofar as the decisions of constitutional court’s are concerned, it should be
noted that these courts, in most of the systems under study, have a certain margin of ap-
preciation regarding how they conduct reviews. They can sometimes extend the number
of norms whose constitutionality is to be evaluated, or even apply a wide number of
norms as review standards in the framework of their control of constitutionality. This is
particularly common in countries which provide for full individual complaints. In most
of these countries, the constitutional court is considered to be better placed to clearly
identify the constitutionality block which has to be examined in order to decide the con-
stitutionality of a norm or specific act. An explicit legislative or even constitutional pro-
vision, which would render the constitutional court’s interpretation binding on all other
state organs, including lower courts, provides an important element of clarity in the re-
lations between the constitutional court and ordinary courts.

203. The effects of decisions issued by the constitutional court are also quite varied.
The decision can affect a different number of people depending on the infer partes or
erga omnes effect (effect) or can have different temporal effects (ratione temporis effect)
or even resolve different type of issues (ratione materiae effect).

204. According to its ratione personae effects, the decision can have effects only inter
partes or have erga omnes effect, resulting in the invalidation of a normative act or making
it inapplicable. In most states, when the constitutionality of a norm is challenged, the consti-
tutional court is entitled to remove it from the legal order. However, in some states, the con-

224 When the Court quashes a decision taken by a public authority, this takes effect retroactively. Article 146.5
of the Constitution imposes a specific duty upon authorities of the State to comply with judgments and
orders of the Court in the exercise of their administrative activity. The constitutional duty under Article
146.5 is an obligation by the administrative authority to restore the situation which existed prior to a ju-
dicially annulled decision. To sustain though a civil action claiming damages under the provisions of para-
graph 6 of Article 146 damage must result from the voided act, decision or omission notwithstanding the
restoration of legality.

225 See RSA-1997-2-006, CCT14/96, 05/06/1997, in CODICES.
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stitutional (or ordinary courts in the case of Scandinavian countries) court’s powers are more
limited and the decision only has binding effect for the parties to the case (e.g., Andorra, Ar-
gentina, Chile, Belgium, Cyprus?*, Denmark, Finland, Japan, Luxembourg, Norway, Sweden
or Portugal). In common law countries, with diffuse constitutional review, stare decisis also
has a strong influence and does so beyond the individual case, as precedents issued by the
supreme court (or equivalent) bind lower courts (e.g., US, Mexico, South Africa or UK).
However, precedents can be overruled where necessary, with adequate reasoning.

205. Decisions concerning the unconstitutionality of a normative act can have dif-
ferent temporary effects, either ex nunc, when the invalidity takes place from the moment
in which the decision is issued, or ex tunc, in which the act is declared void from the
very moment of its adoption, which has important consequences for individual cases.
Only relatively few countries have introduced ex tunc effect to constitutional court’s de-
cisions (e.g., Armenia, Andorra, Belgium, Estonia, Hungary, Latvia, Italy, Poland, Por-
tugal or Slovenia, Switzerland, South Africa, Spain, “The Former Yugoslav Republic of
Macedonia”) and have attenuated effects.

206. A decision issued by a constitutional court must also have, in order to be con-
sidered an effective remedy according to the European Court of Human Rights’ case-
law, the capacity to redress a violation of individual human rights. However, very often
the constitutional court’s decision will lead to an individual case being reopened by or-
dinary courts rather than to award damages by the Constitutional Court itself??.

IV. OTHER QUESTIONS

IV.1. Delimitation of jurisdiction between constitutional courts and ordinary
courts

207. In the case of a violation of individual fundamental rights, redress should be
accessible as quickly as possible. In this respect, the question of the relationship between

226 A Court decision confirming an act or decision of administration operates in personam, rendering its
subject matter res judicata between the pursuer and the administration. A judgment of the Court annulling
an administrative act or decision operates erga omnes. When an administrative measure has been held
to be null and void the administration is under an obligation to reconsider the matter in the light of the
judgment of the Supreme Court and reach a new decision. This new decision itself can be the subject of
judicial review on recourse before the Supreme Court.

227 As stated by the ECtHR in the Cochiarella v. Italy judgment (ECtHR, GC, 29 March 2006), “It is also clear
that for countries where length-of-proceedings violations already exist, a remedy designed only to expedite
the proceedings — although desirable for the future — may not be adequate to redress a situation in which
the proceedings have clearly already been excessively long. Different types of remedy may redress the vio-
lation appropriately. The Court has already affirmed this in respect of criminal proceedings, where it was
satisfied that the length of proceedings had been taken into account when reducing the sentence in an express
and measurable manner (see Beck v. Norway, no. 26390/95, § 27, 26 June 2001). Moreover, some States,
such as Austria, Croatia, Spain, Poland and Slovakia, have understood the situation perfectly by choosing
to combine two types of remedy, one designed to expedite the proceedings and the other to afford compen-
sation (see, for example, Holzinger (no. 1), cited above, § 22, Slavicek v. Croatia (dec.), no. 20862/02, ECHR
2002-VII; Fernandez-Molina Gonzalez and Others v. Spain (dec.), no. 64359/01, ECHR 2002-1X; Michalak
v. Poland (dec.), no. 24549/03, 1 March 2005, and Andrasik and Others v. Slovakia (dec.), nos. 57984/00,
60237/00, 60242/00, 60679/00, 60680/00, 68563/01 and 60226/00, ECHR 2002-1X) " (paras 76-77).
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ordinary courts and the constitutional court is relevant. First of all, it is the ordinary
courts that are at the frontline, applying ordinary (and constitutional) laws. Their role in
ensuring the primacy of the constitution cannot be underestimated. The ordinary courts
are the first ones to detect if the application of a law poses a constitutional problem.
Their understanding of the content of constitutional provisions will determine the overall
quality of protection afforded to the constitutional order. This is where the question be-
comes relevant for the individual, in the protection of fundamental rights. There are dif-
ferent modalities concerning the allocation of competences and the social valuation of
the constitutional court and the ordinary courts, which have repercussions on the courts’
relations. Also, the competence and willingness of ordinary courts to examine questions
of constitutionality is important for the aggrieved individual as violations can be ad-
dressed more quickly either in the ordinary proceeding (in diffuse or special type sys-
tems) or through a preliminary question.

208. There are several sets of problems concerning the relationship between ordinary
courts and the constitutional court. First, the question of competence: to what extent do
constitutional courts interfere in the ordinary courts’ jurisdiction? Second, the question
of interpretation, which is twofold: does the constitutional court refer to ordinary courts’
interpretations and do ordinary courts apply the constitutional court’s decisions and their
reasoning?

1IV.1.1. Review competences

209. “Systems that divide legal authority between a constitutional court and a
supreme court face co-ordination problems when allocating jurisdiction and resolving in-
consistencies in decision”??, As L. Garlicki points out, tensions between constitutional
courts and supreme courts are inevitable in a system of concentrated constitutional juris-
diction: specialised constitutional courts that are usually placed outside the ordinary ju-
dicial system must interpret the vague terms used in the constitution, as the competent
body to precise constitutional principles. The fact that a constitutional court is competent
to review not only on an abstract, but also on an incidental basis, and that its interpretations
touch almost every legal branch, infringes on the traditional role of ordinary courts to in-
terpret “their” laws and limits their scope of action when applying a provision. When con-
stitutional courts interfere in concrete cases they evaluate the application and interpretation
of statutes by ordinary courts.

210. Theoretically, at least, the relation between the constitutional court and ordinary
courts is less conflict-ridden with normative constitutional complaints than with full in-
dividual ones??, as the constitutional court does not directly review the application of a
normative act by the ordinary court. However, even in states with normative constitu-
tional complaints, frictions can arise. In Hungary, the Constitutional Court can, to a cer-
tain degree, express itself on the application of a normative act using the diritto vivente

28T, Ginsberg, “Economic Analysis and the Design of Constitutional Courts”, Theoretical Inquiries in Law
3 (2007), cit. in: Sadurski, op. cit., p.19.
229 See W. Sadurski, op.cit., p.7ff.
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technique (see above) to interpret the statute at hand. Thus, if it finds the statute uncon-
stitutional, this can be due to an unconstitutional constant interpretation by ordinary
courts?? and the Constitutional Court “appear[s] as a fourth level of jurisdiction ... over-
seeing the decisions of the ordinary jurisdictions?3!.

211. As the Venice Commission puts it, “some constitutional courts having imple-
mented the review of constitutional complaints faced the problem of interference with
ordinary courts. The possibility to review the decisions of ordinary courts may create
tensions, and even conflict between ordinary courts and the Constitutional Court. There-
fore it seems necessary to avoid a solution that would envisage the Constitutional
Court as a "super-Supreme Court". Its relation to "ordinary" high courts (Court of
Cassation) has to be determined in clear terms"?*2. The constitutional court should only
look into “constitutional matters”, leaving the interpretation of ordinary law to the
general courts. The identification of constitutional matters can, however, be difficult
in relation to the right to fair trial, where any procedural violation by the ordinary
courts could be seen a violation of the right to a fair trial. Some restraint by the
constitutional court seems appropriate, not least in order to avoid its own overbur-
dening, but also out of respect of the jurisdiction of ordinary courts.

1V 1.2. Binding force of the judgments reasoning

212. The reasoning part of a judgment is where the court gives shape to its decision,
where not only the “reasons” are reflected, but where indications for the future position of
a court on a specific question are also given (“obiter dicta”). Often, constitutional courts
give interpretations of constitutional and legal provisions in the reasoning part. In states
where supreme courts informally accept the constitutional court’s interpretation of consti-
tutional provisions, which is more and more the case (institutional loyalty between consti-
tutional bodies?*?), uniformity of application is guaranteed. However, the question of the
formal binding force of a constitutional court’s decisions’ ratio decidendi on ordinary courts
arose* in several countries. In the Czech Republic, the constitutional court is in favour of
a generally binding force, and argued that a decision’s justification actually contained the
constitutionally required interpretation of the Constitution, and must thus be applied by
ordinary courts in the future. However, ordinary courts frequently “refuse to decide in con-

230 H. Schwartz, The Struggle for Constitutional Justice in Post-Communist Europe, Chicago University
Press, Chicago, 2000.

21 L. Favoreu cit. in: H. Schwartz, op.cit., p. 25.

232 CDL-AD(2004)024 Opinion on the Draft Constitutional Amendments with regard to the Constitutional
Court of Turkey.

233 CDL-JU(2009)001, S. BROSS, “Reflections on the Execution of Constitutional Court Decisions in a
Democratic State under the Rule of Law on the Basis of the Constitutional Law Situation in the Federal
Republic of Germany”, Baku, 2008.

234 L. Garlicki, “Constitutional courts versus supreme courts”, International Journal of Constitutional Law
2007 5(1), Oxford University Press, Oxford, in: http://icon.oxfordjournals.org/cgi/content/full/5/1/
44#FNS9#FNS9, accessed 11 February 2009. See also A. ALEN and M. MELCHIOR, The relations be-
tween the Constitutional Courts and the other national courts, including the interference in this area of
the action of the European Courts, General Report, Conference of European Constitutional Courts, XIIth
Congress, Brussels, Egmont Palace, 14-16 May 2002, p. 48, available in http://www.confcoconsteu.org
/en/common/home.html, last accessed on 21 September 2010.
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formity”?* with the Constitutional Court’s interpretation. This is today, nevertheless, gen-
erally overcome, as ordinary courts have come to respect the Constitutional Court’s deci-
sions. In Hungary, one problem which arises is the constitutional review of the Supreme
Court’s normative decisions; these decisions are issued to secure the unity of judicial statu-
tory interpretation. This competence of the Constitutional Court — after years of hesitation
—was pronounced by the Court itself in 2005°2%. In Austria court decisions cannot be chal-
lenged before the Constitutional Court?*”. Similar conflicts arise in Poland®3.

213. In common law systems, the operative part (the ratio decidendi) is the only
part of the judgment that can constitute a binding precedent, whereas the reasoning part
(obiter dicta) only has persuasive power??,

1V 1.3. Obligation to put a preliminary request

214. If the question is not clearly regulated in the constitution, the constitutional
courts often struggle to impose a mandatory referral on ordinary courts concerning the
constitutionality of a normative act that should be applied in a pending case, as this
strengthens their unifying role?*’. Amongst those states where preliminary questions can
be submitted, two groups can be distinguished:

215. First, states in which ordinary courts have no discretion. As soon as they detect
issues that could create doubts concerning the constitutionality of a provision they need
to apply in a given case, the courts would be obliged to introduce a preliminary request
before the constitutional court (Albania, Austria, Belgium, Bosnia-Herzegovina, Latvia
Lithuania, Moldova, “The Former Yugoslav Republic of Macedonia” and Romania).
Also, in Austria, a broad interpretation is given to the circle of laws that “could be ap-
plied” in a concrete case: the Constitutional Court will only reject a preliminary question
if it is unthinkable that the provision could be necessary to the resolution of the proceed-
ing at hand®*!.

216. In Bulgaria, the Czech Republic, Germany, Hungary, Italy’*?, Luxembourg,
Malta, Russia, Slovakia, Slovenia or Turkey, ordinary judges can refer a preliminary
question to the constitutional court only if they are convinced of a normative act’s un-
constitutionality and of the inexistence of an interpretation that would permit a consti-
tutional application of the law. This is particularly the case when parties to proceedings
raise an exception of unconstitutionality. However, the Venice Commission notes that,

235 P. Hollander, “The Role of the Czech Constitutional Court: Application of the Constitution in Case De-
cisions of Ordinary Courts”, Parker Sch. J.E.Eur. L 4 (1997), cit. in: W. Sadurski, op.cit., p.22 f.

236 CDL-JU(2008)040, P. Paczolay, “The Jurisdiction of the Hungarian Constitutional Court”, report for the
seminar “Models of constitutional jurisdiction”, Ramallah, 2008.

237 G. Kucksko-Stadlmayer, Beziehungen, op.cit., p.27.

238 See resolution of the Polish Supreme Court of 17 December 2009, IITPZP 2/09.

239 See for the U.S. Central Green Co. V. United States (99-859) 531 U.S. 425, in: http://www.law.cornell.edu/
supct/html/99-859.ZS .html, accessed 04 May 2009.

240 General Report, XIIth Congress of the Conference of European Constitutional Courts, (A. Alen, M. Mel-
chior), Brussels, 2002, p.7, in: http://www.confcoconsteu.org/en/common/home.html, accessed 23 Feb-
ruary 2009.

241 G. Kucsko-Stadlmayer, Beziehungen, op. cit., p. 25 and following.

242 See L. Garlicki, op. cit., and W. Sadurski, op.cit.
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when there is no direct individual access to constitutional courts, it would be too
high a threshold condition to limit preliminary questions to circumstances where
an ordinary judge is convinced of the unconstitutionality of a provision; serious
doubt should suffice?+3. Concerning Estonia, according to Article 9 paragraph 1 of the
Constitutional Review Court Procedure Act, “If the court of first instance or the court of
appeal has not applied, upon adjudication of a matter, any relevant legislation of general
application or international agreement declaring it to be in conflict with the Constitution
or if the court of first instance or the court of appeal has declared, upon adjudication of
a matter, the refusal to issue an instrument of legislation of general application to be in
conflict with the Constitution it shall forward the corresponding judgment or ruling to
the Supreme Court”.

217. Another question concerns the courts’ discretionary power to decide whether
or not an exception of unconstitutionality raised by one of the parties to an ordinary
process must be referred to the constitutional court. In Algeria, Andorra®*, Armenia,
Belgium, Belarus, France, Hungary, Italy, Luxemburg, Malta, Poland, Slovakia, Spain,
Romania, Turkey and Ukraine the ordinary judge’s decision not to pose a preliminary
question after a request by a litigant to do so underlines the former’s autonomy in that
the refusal must be reasoned, but cannot be appealed (unless for the lack of reasoning or
other formal mistake?*). However, the refusal does not necessarily impede the peti-
tioner’s right to demand a referral of the preliminary question at every instance (the San
Marinese law expresses this clearly). In Uruguay, on the other hand, there is a complaint
against the refusal of the court, and in Romania, the ordinary judge is obliged to put a
preliminary question before the constitutional court upon request by one of the parties.
In France, since the reform of the priority preliminary ruling came into force in 2010,
ordinary judges refer the preliminary question to the Constitutional Council only f he/she
has serious doubts about the constitutionality of the norm. In case the issue is urgent,
the ordinary judge can rule on the case even if the CC has not yet given answer to the
preliminary request submitted.

243 CDL-INF(2001)28 Interim Opinion on the Draft Law on the Constitutional Court of the Republic of
Azerbaijan.

24 Article 2 of the Law on Transitory Judicial Proceedings establishes an adversarial accelerated procedure
previous to the decision issued by the ordinary court concerning the submission of the preliminary request
to the Constitutional Tribunal. When it is the Constitutional Tribunal itself the one referring the prelim-
inary question propio motu, or when it receives the request from one of the parties to the process, the
Tribunal must follow article 53.3 of the Law on the Constitutional Tribunal and article 2 of the Law on
Transitory Judicial Proceedings. According to these two provisions, the ordinary tribunal issues a decision
containing the legal reasoning and the context of the preliminary request to be submitted to the Consti-
tutional Tribunal. The parties to th proceedings nd the Public Prosecutor can send their considerations
and then the ordinary court decides either not to submit the preliminary request or to submit it as it was
announced in its first decision, or to submit it with modifications.

245 In Turkey, however, if during a hearing an ordinary court is not convinced of the seriousness of the claim
of unconstitutionality of the applied norm, such a claim together with the final judgment can be appealed
by the parties of the case. According to article 152 of the Turkish Constitution reads that "If a court
which is trying a case, finds that the law or the decree having the force of law to be applied is unconsti-
tutional, or if it is convinced of the seriousness of a claim of unconstitutionality submitted by one of the
parties, it shall postpone the consideration of the case until the Constitutional Court decides on the
issue. If the court is not convinced of the seriousness of the claim of unconstitutionality, such a claim to-
gether with the main judgment shall be decided upon by the competent authority of appeal”.
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IV.2. Problem of direct individual access and overburdening of the
constitutional court

218. The dilemma between overburdening of the constitutional court and providing
an efficient human rights protection system has been addressed in various ways: some
states opted against the introduction of individual complaint from the outset, others de-
fined filters to sift requests that are deemed unserious or “manifestly” or “most proba-
bly” unsuccessful.

219. All filters described above serve the purpose of reducing the constitutional
court’s case load. In addition, organisational changes as well as greater selectivity can
serve the alleviation of the court’s caseload.

1V.2.1. Writs of certiorari and selection of cases by constitutional courts

220. Although jurisdiction over constitutional questions in the lower federal courts and
state courts in the United States ordinarily is not discretionary, the United States Supreme
Court?¢ is not obliged to review all the cases brought before it, but may choose the questions
it deems relevant for protecting the constitutional order or for development of the case-law.
Whilst the workload is diminished according to the Supreme Court’s degree of selectivity,
its discretion in selecting cases eliminates systematic individual protection. On the other hand,
the absence of certiorari or an equivalent together with an unmanageable workload will nec-
essarily lead to the creation of similar mechanisms (e.g. a very extensive handling of the re-
quirements of admissibility) as an act of “‘self-defence” by the constitutional court itself. The
use of such mechanisms will usually be clandestine and will be denied by the users. Hence,
if the workload becomes unbearable, a way to select those cases which deserve a thorough
analysis by a constitutional court could be provided for. The introduction of certiorari is for
instance currently under discussion in the Slovenian Parliament. In other countries — for in-
stance Germany - the discussion goes on whether some kind of discretion should be used by
the Constitutional Court. The question needs further deliberation. The question of the effec-
tiveness of the legal remedy (with a view to the filtering function of the constitutional com-
plaint vis-a-vis the European Court of Human Rights) should be taken into account.

221. In any case, constitutional courts must be given the tools to prevent unserious,
abusive or repetitive complaints.

222. For example, the German?¥’, Hungarian?*, Slovenian?* and Spanish?® Laws
on the constitutional court allow for a preliminary control of the full constitutional com-

246 Rule 10 U.S. Supreme Court Rules: “Review on a writ of certiorari is not a matter of right, but of judicial
discretion. A petition for a writ of certiorari will be granted only for compelling reasons”.

247 Article 93a of the Law on the Federal Constitutional Court (acceptance procedure for constitutional complaints).

28 See, for instance, Article 23 Act on the Constitutional Court: “1. The President of the Constitutional Court
shall forward the motion submitted by a party not entitled to submit such a motion to the organ entitled to
submit it, while an obviously groundless motion shall be denied by the President of the Constitutional Court”.

249 Article 55b Law on the Constitutional Court
(2) The constitutional complaint is accepted for consideration: — if there is a violation of human rights
or fundamental freedoms which had serious consequences for the complainant; or — if it concerns an
important constitutional question which exceeds the importance of the concrete case.

250 See the amended Constitutional Court Act of 2007.
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plaint. A complaint will be dismissed if it does not contain questions that are significant
in terms of constitutionality. In South Africa, the Constitutional Court will hear a direct
access application or an appeal if it raises a constitutional issue and it would be in the
interests of justice for the Court to hear it. In Israel, a panel of three Justices may dispose
of a petition if it finds that it is without merit or groundless on its face?*!. Enquiring into
the interests of justice involves a number of sub-enquiries, including: the prospects of
success; the interest of the public in the matter; and whether the Supreme Court of Appeal
has had an opportunity to pronounce its views on the matter??2.

223. Very often, a smaller body of judges is selected to examine applications and to
deny review if the application has no prospect of success (e.g. Austria, Germany, Slove-
nia). This leads to an immediate reduction in the constitutional court’s workload and the
proceedings require a lesser degree of formality?33. In this respect, the German practice
is remarkable: applications that are at first sight not identified as constitutional complaints
are put into a “general register”, and not directly into the proceedings register. The ap-
plicant is then contacted through an informal letter informing them of the possibility of
requesting that the application be further dealt with by the Constitutional Court. If the
applicant insists in a decision by the Court, the request will be put in the proceedings
register, if not, it remains in the general register>>*. As a consequence, many applications
can be dealt with without actually rejecting the complaints and without the need of in-
volving a judge at this stage of the proceedings. Besides this the individual complaints
require acceptance by the chamber of three judges (or by the Senate) under § 93 a of the
Federal Constitutional Court Law. The chamber is entitled to decide on the case accord-
ingto § 93 ¢ (1), if it is clearly justified and the constitutional issue determining the case
has already in principle been decided upon by one of the Senates.

1V.2.2. Organisation of the constitutional court
1V.2.2.1. More staff

224. The Venice Commission recommends that judges are supported by qual-
ified assistants; their number should be determined in relation to the court’s case-
load?%5. “Depending on the number and qualification of the staff, the secretariat of the
court may perform a first preliminary examination in order to weed out manifestly inad-
missible complaints as far as possible. However, as the judicial power cannot be dele-
gated to the secretariat, its opinion can only be advisory”?%. In fact, permanent or long

251 Article 5 of the High Court of Justice Procedural Regulations.

252 Section 167(3) of the Constitution provides that the Constitutional Court may decide only constitutional
matters and issues connected with decisions on constitutional matters. The Court itself makes the final
decision whether a matter is a constitutional matter.

253 See, for instance, Article 93d.1 Law on the German Federal Constitutional Court: “1. The decision in
accordance with Articles 93 b and ¢ above shall be taken without oral proceedings. This decision cannot
be challenged. The refusal to accept the constitutional complaint does not require reasons”.

254 Merkblatt tiber die Verfassungsbeschwerde zum Bundesverfassungsgericht, in: http://www.bundesver-
fassungsgericht.de/organisation/vb_merkblatt.html, accessed 8 June 2009.

255 CDL-AD(2008)030 Opinion on the Draft Law on the Constitutional Court of Montenegro.

256 CDL-STD(1995)015 The Protection of fundamental rights by the Constitutional Court, Science and
Technique of Democracy no. 15, 1995, see however the German practice presented above.
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serving staff allow for the construction of an institutional memory conducive to greater
consistency and continuity of the court’s case-law; an issue more pertinent to civilian
systems than common law systems.

1V.2.2.2. Smaller chambers

225. A useful method for alleviating the court’s case-load can be the creation
of smaller panels of judges when deciding matters initiated by one of the types of
individual access, where the plenary only acts if new or important questions need
to be decided. It is important that the law establishing the constitutional court pro-
vides for the possibility of a decision by the plenary if there are conflicting decisions
by the chambers; otherwise, the unity of the constitutional court’s jurisprudence is en-
dangered?”’. There needs to be clear rules to avoid any possibility of bias in the allocation
of cases to the chambers or in the composition of panels. Here, only the relevant bodies
(plenary, panels, chambers) which decide matters related to individual access are being
described. The constitutional court decides matters related to individual access in the
plenary in Albania, Armenia, Cyprus, Greece, Latvia, Liechtenstein, Romania, Slovenia,
“The Former Yugoslav Republic of Macedonia” and Ukraine. 8 to 11 judges sit in Ger-
many?*%, Russia and South Africa, 3 or 6 judges in Croatia®*® and Spain, 5 judges in Aus-
tria, Bosnia and Herzegovina, Denmark, Estonia, Luxemburg, Monaco, Norway, Poland
and Switzerland. 3 or 4 judges sit in Georgia®®’, Czech Republic, Hungary, Malta, Slo-
vakia and Switzerland. In Portugal, when the Constitutional Court is not sitting in ple-
nary, its chambers are composed of 1, 3 or 5 Justices. In Israel, the Supreme Court usually
sits in panels of 3 justices, unless the President of the Supreme Court or the Deputy Pres-
ident finds it necessary, prior to the oral argument, to expand the panel to any uneven
number of justices. In addition, each panel has the power to decide to expand its size.

257 CDL-AD(2004)024, Opinion on the draft constitutional amendments with regard to the Constitutional
Court of Turkey.

258 The Federal Constitutional Court consists of two autonomous panels of equal rank with eight members
each (Article 2.1 and 2.2 Law on the Federal Constitutional Court). Each of the two panels by itself rep-
resents “the Federal Constitutional Court”. In constitutional-court proceedings, the Plenum, i.e. all 16
judges, only decides if in a point of law, a panel intends to deviate from the legal opinion contained in a
decision by the other panel (Article 16). In each panel, there are several chambers with three members
each (Article 15a.1), which adjudicate in constitutional complaint proceedings and in proceedings in-
volving the concrete review of statutes.

259 The chambers decide on constitutional cases unanimously; the Constitutional Court also decides in ple-
nary session in abstract control cases and if it did not reach a decision on the constitutional complaint
unanimously).

260 Tn the case of Georgia, 4 judges sit in the boards of the Constitutional Court.
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PARTIAL CONCLUSIONS OF CHAPTER IV

226. The constitutional court’s competence, and the effects of its decisions, raises
issues concerning the relationship between constitutional courts and ordinary courts, as
the latter are in charge of the application of laws and at the same time of respecting the
primacy of the constitution. Also, the competence and willingness of ordinary courts to
examine questions of constitutionality is important for the aggrieved individual as vio-
lations can be addressed more rapidly either in the ordinary proceeding (in diffuse or
special type systems) or through a preliminary question. Some tensions between consti-
tutional courts and supreme courts seem inevitable in a system of concentrated consti-
tutional jurisdiction. It also seems that the relationship between the constitutional court
and ordinary courts is less conflict ridden with normative constitutional complaints than
with full individual ones. In order to avoid tensions and conflicts of competences, the
Venice Commission recommends avoiding a solution in which the constitutional court
would act as a “super-Supreme Court” interfering in the regular application of the law
by ordinary courts and that it should only look into constitutional matters, restraining its
scope ratione materiae and avoiding also its own overburdening. However, the risk of
overburdening the court must be balanced against the need to ensure effective individual
access to constitutional justice. Human rights protection requires that every ordinary
court should have access to constitutional proceedings, rather than reducing effective
remedies through a too strict selection of applications raising constitutional matters.
Therefore, ordinary courts should have a certain degree of discretion. When they are
convinced of the unconstitutionality of a provision, they should be able to request pre-
liminary decisions to challenge the norm in question before the constitutional court. If
no direct individual access exists, serious doubts should be sufficient for a preliminary
control procedure before the constitutional court.

227. In order to ensure an adequate balance between the interest of individual access
to constitutional justice and the limited competences of the constitutional court and the
risk that it will become overburdened, the Venice Commission recommends that consti-
tutional judges are supported by qualified assistants and that their number should be de-
termined in relation to the court’s case-load. The correct working of the court must also
be ensured through an appropriate distribution of judges in chambers, which is a useful
method for alleviating the Court’s case-load but a mechanism should exist to preserve
the unity of the constitutional court’s jurisprudence.
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1.1.1 Table 1 summarising the types of access
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Albania Concentrated Y| Y Y
Algeria No individual
access
Andorra Concentrated Y Y
Argentina Special
Armenia Concentrated Y
Austria Concentrated Y |Y Y2
Azerbaijan Concentrated Y Y
Belarus No Y
Belgium Concentrated Y Y
Bosnia and Concentrated Y
Herzegovina
Bulgaria Concentrated Y
Canada Special
Chile Special Y
Croatia Concentrated Y
Cyprus Special Y Y262
Czech Republic Concentrated Y Y
Denmark Diffuse
Estonia Special
Finland Diffuse
France Concentrated
Georgia Concentrated
Germany Concentrated Y Y
Greece Special

261 Only against individual administrative acts.

262 This control takes place in the framework of an administrative process.

263 After having decided, ordinary courts may submit decisions to the Supreme Court.

264 Only concerning a violation of fundamental rights through the normative act; see Article 89 Constitution.
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265
Hungary Concentrated Y[Y |Y Y
Iceland Diffuse
Ireland Special
[srael Special
Italy Concentrated
Japan Special
Kazakhstan Y
Korea, Republic Concentrated Y
Latvia Y
Liechtenstein Concentrated Y Y
Lithuania Concentrated Y
Luxembourg Concentrated Y| Y Y
Malta Concentrated Y| Y
Mexico Concentrated Y| Y
Moldova Special Y
Monaco Concentrated Y
Montenegro Special Y266
Morocco No
Netherlands No individual
access
Norway Special
Palestinian
National Diffuse
Authority
Peru
Poland Concentrated Y
Portugal Concentrated Y
Romania Special Y
Russian
Federation Concentrated

265 Article 48 Law establishing a Special Highest Court is narrow: Conflicting interpretations of all three
high courts are a condition.

266 Only concerning laws; administrative regulations and individual acts can be attacked at the Tribunal
Supréme in its administrative formation concerning their illegality.
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San Marino | Concentrated| Y |Y

Serbia Concentrated Y

Slovakia Concentrated | Y207 | Y Y
Slovenia Concentrated Y Y
South Africa | Concentrated Y
Spain Diffuse26s Y |Y Y
Sweden Diffuse

Switzerland | Diffuse Y
“The Former

Yugoslav C trated | Y % Y260
Republic of oncentrate

Macedonia”

Tunisia No Y
Turkey Concentrat?”

Ukraine Concentrated Y Y

Umted Concentrated| 21 |Y Y

Kingdom

Uruguay Special

1.1.2 Table: Time-limits for applications

Time State

o Relevant constitutional or legal provision
limit

Atticle 4 Legal Notice 35 of 1993 entitled Regulations Regarding Practices and
Malta Procedures of the Court The application to appeal (in the Constitutional Court)

8 days (corrg;[iigliléino)nal shall be made within eight working days from the date of the decision appealed
from

Estonia §. 19. Constitutional Review Court Procedure Act

(normative A complaint against a resolution of the Riigikogu, the Board of the Riigikogu or a
constitutional | decision of the President of the Republic may be filed with the Supreme Court

complaint) | Within 10 days after the date of entering into force of the resolution or decision.

10 days|

267 The application by the Ombudsperson in Slovakia may not necessarily be related to a specific case. Ar-
ticle 130.f of the Constitution states that the law may be challenged by the Ombudsperson only if further
application of it could represent a threat to fundamental rights and freedoms or human rights and funda-
mental freedoms.

268 All courts are able to hear matters concerning constitutional issues but the Constitutional Court is the
highest Court on matters involving constitutional issues and is the only court able to issue a declaration
of the constitutional invalidity of a Statute or norm with the force of a law and to assess the constitu-
tionality of a Bill or Act referred to the Court by the President or the legislature respectively.

269 Only concerning some fundamental rights.

270 According to the new constitutional reform package adopted in 2010, the mechanism of constyitutional
individual complaint has been introduced. However, the precise modalities are to be developed yet by
legislation. In this respect, an Ombudsman has been introduced, but he/she will not have the power to
bring cases before the Constitutional Court.

271 The Parliamentary Commissioner for Administration, which is the formal title of the UK Ombudsman,
is very effective in many ways, often as an alternative to judicial review in administrative law, but it is
difficult to classify him/her as a form of constitutional review.
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Time

limit State Relevant constitutional or legal provision
Andorra | Article 88 (1) Qualified Law on the Constitutional Court
15 days (amparo) | The appeal for protection is introduced by a document within 15 working days of
the date of service of the decision appealed against.
Article 82.1 Qualified Law on the Constitutional Court
1. Where a natural or legal person files a claim based on the existence of an individual
subjective right with one of the aforementioned bodies and that body declines jurisdiction|
because it considers that jurisdiction belongs to another body, the person concerned|
submits the same claim to the latter body within no more than 15 working days from|
the date of notification of the decision. Where the second body declares that it does|
not have jurisdiction the applicant may introduce a negative dispute over jurisdiction|
before the Constitutional Court.
Article 95. Qualified Law on the Constitutional Court
1. Provisions, resolutions and measures of the General Council without statutory
force which infringe the rights described in Article 85 of this Law may be challenged
by the persons concerned by an appeal for protection.
2. The document challenging the rule in question and the appeal for protection must
be produced within 15 working days of the date of notification or, where applicable,)
publication of the provision, resolution or measure, in accordance with the general
requirements of Article 36 of this Law.
South Africal Rule 19(2) Rules of the Constitutional Court
(appeal A litigant who is aggrieved by the decision of [an ordinary] court and who wishes to
agglinst de- [ appeal against it directly to the [Constitutional] Court on a constitutional matter shall,
cision of an| within 15 days of the order against which the appeal is sought to be brought...lodge]
ordinary | with the Registrar an application for leave to appeal.
court)
3 months Spain Articles 42 to 44 Orjﬁanic Law on the Constitutional Court The time-limit for lodging]
/30 days 1% a writ of amparo wi b_e:_
(full - 3 months for any decisions or non legal acts taken by the Cortes Generales or
or 20 days| . ; y 1 g y
depen- constitu- | Assemblies of the Comunidades Autonomas
din tlonal. - 30 days for the acts or omission of a judicial organ
& | complaint) - twenty days from the date of notification of the ruling given in the judicial
on the act] . o >
proceedings for any legal act, omissions or any other activity taken by the
Government or its bodies or the civil servants.
4 weeks| Liechten- | Art. 15 4) Constitutional Court Act
stein (full | The complaint may be lodged within four weeks of service of the decision or order
conftltutlo- in the last instance or of effectiveness of the immediate violation (paragraph 3).
nal com-
plaint)
30 days Croatia | Article 64 Constitutional Act on the Constitutional Court
(full The constitutional complaint may be submitted during the term of 30 days from the
constitu- | day the decision was received”.
tional Article 66: “(1) The ConstitutionalCourt shall permit restitution into the previous
complaint) | state to the person who for the justified reasons has omitted the term for submission|
of the constitutional complaint, if during the term of 15 days after the cessation of
the reason which has caused the omission he submits the proposal for restitution into|
the previous state and at the same time submits the constitutional complaint
(2) After the expiration of three months from the day of omission, the restitution into
the previous state may not be sought.
Monte- Draft Law on the Constitutional Court
negro Article 60 Constitutional complaint may be submitted within 30 days from the date
on which an individual act violating human right or freedom guaranteed by the
Constitution was delivered.
Switzer- | Article 100 Federal Judicature Act
land 1 Le recours contre une décision doit étre déposé devant le Tribunal fédéral dans les|

30 jours qui suivent la notification de I’expédition compleéte.
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11;111111: State Relevant constitutional or legal provision
Article 101
Le recours contre un acte normatif doit étre déposé devant le Tribunal fédéral dans
les 30 jours qui suivent sa publication selon le droit cantonal. Le recours contre un
acte normatif doit étre déposé devant le Tribunal fédéral dans les 30 jours qui suivent
sa publication selon le droit cantonal.
1 Germany | Article 93 Law on the Federal Constitutional Court:
month (full 1. A complaint of unconstitutionality shall be lodged and substantiated within one
constitu- | month. This time-limit shall commence with the service or informal notification of|
tional | the complete decision, if this is to be effected ex officio in accordance with the
complaint)| relevant procedural provisions.
In other instances, the time-limit shall commence when the decision is proclaimed
or, if it is not to be proclaimed, when it is otherwise communicated to the
complainant; if the complainant does not receive a copy of the complete decision,
the time-limit pursuant to the first sentence above shall be suspended by the
complainant requesting, either in writing or by making a statement recorded at the
court office, a copy of the complete decision. The suspension shall continue until
the complete decision is served on the complainant by the court or ex officio or by
a party to the proceedings.
6 weeks| Austria | Article 82 Federal Law on the Constitutional Court
(full 1. A complaint against an administrative decree in pursuance of Article 144,
constitu- | subparagraph 1 of the B-VG can be lodged only after all administrative remedies
tional | have been exhausted, within six weeks following service of the decree delivered at
complaint)| last instance.
60 days | Bosnia & | Article 16 of the Rules of Constitutional Court of Bosnia and Herzegovina
Herzego- | 1. The Court shall examine an appeal only if all effective remedies that are available
vina under the law against a judgment or decision challenged by the appeal are exhausted|
and if the appeal is filed within a time-limit of 60 days as from the date on which the
decision on the last effective remedy used by the appellant was served on him/her.
Czech | Art. 72 Constitutional Court Act
Republic | (3) A constitutional complaint may be submitted within 60 days of the delivery of
(full the decision in the final procedure provided by law to the complainant for the
constitu- | protection of his rights; "procedures" are understood to mean ordinary remedial
tional | procedures, extraordinary remedial procedures, with the exception \ of a petition for
complaint)| rehearing, and other procedures for the protection of rights with the assertion of
which is associated the institution of a judicial, administrative, or other legal proceeding.
Hungary | Article 48 Act on the Constitutional Court
(normative| 2. The constitutional complaint may be submitted within sixty days after the receipf
constitu- | o the final decision.
tional
complaint)
Poland | Article 51 Constitutional Tribunal Act
(Om- | 1. The Tribunal shall inform the Commissioner for Citizens’ Rights about the
budsper- | institution of proceedings. Provisions of Article 33 shall apply accordingly.
son) 2. The Commissioner for Citizens’ Rights may, within the period of 60 days from
the receipt of information, give notice of his/her participation in the proceedings.
2 Slovenia | Article 52 Constitutional Court Act
months (full (1) A constitutional complaint is lodged within 60 days of the day the individual act
constitu- | against which a constitutional complaint is admissible is served.
tional | (3) In especially well founded cases the Constitutional Court may exceptionally
complaint)| decide on a constitutional complaint which has been lodged after the expiry of the
time limit referred to in the first paragraph of this article.
2 months| Slovakia | Atticle 53 Law on the Organisation of the Constitutional Court
3. A complaint may be filed within a period of two months from the day on which
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Time

limit State Relevant constitutional or legal provision
the decision becomes final or from the day when the measure is announced or other]
encroachment is communicated. In the case of a measure or other encroachment, this
period shall be counted from the day when the complainant could have learned of
the measure or other encroachment.
“The Former| Article 51 Rules of Procedure of the Constitutional Court
Yugoslav | Any citizen considering that an individual act or action has infringed his or her right
Republic of| or freedom, as provided in Article 110.3 of the Constitution of the Republic of
Macedo- | Macedonia, he or she may lodge an application for protection of human rights and
nia” (full | freedoms by the Constitutional Court within 2 months from the date of notification
constitu- | of the final or legally binding individual act, or from the date on which he or she
tional | became aware of the activity undertaken creating such an infringement, but not later
complaint) | than 5 years from the date of the activity’s being undertaken.
75 Cyprus | Article 146 Constitution
days | (constitu- | 3. Such a recourse shall be made within seventy-five days of the date when the d
tional | ecision or act was published or, if not published and in the case of an omission, when
revision) | it came to the knowledge of the person making the recourse.
3 United [ The time limit for presenting a constitutional claim in the United States in the first
month States | instance varies depending on the form of the claim and the court in which it is brought
(writ of (federal court versus state court). Ordinarily, a petition for certiorari to the U.S.
~ .. | Supreme Court is to be filed within 3 months.
certiorari) | (J.S. Supreme Court Rule 13. Review on Certiorari: Time for Petitioning
1. Unless otherwise provided by law, a petition for a writ of certiorari to review a
judgment in any case, civil or criminal, entered by a state court of last resort or a
United States court of appeals (including the United States Court of Appeals for
the Armed Forces) is timely when it is filed with the Clerk of this Court within 90
days after entry of the judgment.
A petition for a writ of certiorari seeking review of a judgment of a lower state court]
that is subject to discretionary review by the state court of last resort is timely when|
it is filed with the Clerk within 90 days after entry of the order denying discretionary
review.
Azerbaijan| Article 34.4 Law on the Constitutional Court
(against Complaints can be submitted to Constitutional Court in following cases:
denial of [ 34.4.2. Within three months from the moment of violation of complainant’s right to
access to apply to court
courts)
mo?lths Poland | Article 46 Constitutional Tribunal Act
(normativel 1 “Constitutional claim, further referred to as the "claim" can be submitted after trying
ngigiu' all legal means, if such means is allowed, within 3 months from delivering the legally]
complaint) valid decision to the plaintiff, the final decision or other final judgment.
Albania | Article 30 Law on the Organisation and Functioning of the Constitutional Court
(constitu- If the law provides that the applicant may address another authority, he/she may
tional | present the application to the Constitutional Court after all the other legal means in
revision) proteption of sugh ri‘ghts. have.been exhausted. Under such a case, the dqadline for
lodging the application is 6 (six) months from the date on which the decision of the
relevant authority is announced.
Azerbaijan| Article 34.4 Law on the Constitutional Court Complaints can be submitted to
(full con- [ Constitutional Court in following cases:34.4.1. After exhaustion of all remedies
stitutional [ within six months from the moment of entrance of the decision of the court of
complaint)| last instance into force;
Armenia | Article 69 Law on the Constitutional Court: “5. In cases de termined in this
(normative| Article the appeals can be submitted to the Constitutional Court by the natural and
constitu- [legal persons no later than six months after the exhaustion of the opportunities of
tional appeal of the judicial act ruled against those”.
complaint)
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Time
limit

State Relevant constitutional or legal provision

(Normative | 1. Without prejudice to paragraph 2 and to Article 4, an action for annulment, in full
constitutional | or in part, of a statute, decree or rule referred to in Article 134 of the Constitution

Belgium | Article 3 Special Law on the Court

complaint) | shall not be admissible unless it is brought within six months of the publication of
the statute, decree or rule referred to in Article 134 of the Constitution.

1 year

constitutionall months from the date of the decision of the last institution becoming effective

Latvia | Article 19.2 Law on the Constitutional Court
(normative [4. A constitutional claim may be submitted to the Constitutional Court within six

complaint)
2 Germany | Article 93 Law on the Federal Constitutional Court
years (against | 3. If the constitutional complaint is directed against a law or some sovereign act
normative | against which legal action is not admissible, the constitutional complaint may be
acts) lodged only within one year of the law entering into force or the sovereign act being]
announced.
5 Albania | Article 30 Law on the Organisation and Functioning of the Constitutional Court
years (if no legal | 2.The application of persons regarding the violation of a constitutional right is to be]

remedy is | presented no later than 2 (two) years from the time at which evidence of the violation|
provided) | becomes available to them.

Peru Article 87 Code of Constitutional Procedure (p.t.)

(actio The delay for lodging the actio popularis is five years from the day following the
popularis) [publication of the norm. (EI plazo para interponer la demanda de accion popular
prescribe a los cinco afios contados desde el dia siguiente de publicacion de la norma).

1.1.3 Table: Obligation to be legally represented

State

Relevant constitutional or legal provision

Albania

Article 24 Law on the Organisation and Functioning of the Constitutional Court:
Parties to the constitutional case may represent themselves or may appoint a person to represent
them as provided by this Law.

Andorra

Article 35.1 Qualified Law of the Constitutional Tribunal

1. The proceedings set forth in Article 6 of this Law are always introduced upon application
by a party. Unless the applicant is the Attorney General's Department or a court it shall be
represented and defended by a lawyer who is a member of the Andorran Bar.

The interests of the Andorran State are represented and defended before the Constitutional
Court by the Andorran lawyers attached to the Government Legal Service, without prejudice
the Government' s right, where necessary, to secure the services of other lawyers.

Armenia

Article 46 Law on the Constitutional Court:
1. Parties may appear before the Constitutional Court personally as well as through their
representatives.

Austria

Article 17 Federal Law on the Constitutional Court:

2. Actions in accordance with Article 37, applications in accordance with Articles 46, 48, 50, 57,
62 and 66 and complaints which are not covered by Article 24, subparagraph 1 shall be submitted|
by a duly authorised lawyer.

Azerbai-
jan

Article 35.1. Law on the Constitutional Court:

The following documents shall be enclosed to petition, application or complaint submitted to
Constitutional Court: 35.1.2. Letter of attorney or other document, confirming the authorities of]
the representative except the cases when representation is implemented ex officio as well as
copies of documents confirming the right of a person to speak at Constitutional Court as a
representative;
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State Relevant constitutional or legal provision

Belgium| Art. 5 of the Special Law on the Court
Actions for annulment shall be instituted before the Court by means of a petition which, as the
case may be, is signed by the Prime Minister, by a member of the Government designated by
that Government, by the president of a legislative assembly, or by a party with a justifiable
interest or its lawyer;

Art. 75
The Court may appoint a lawyer ex officio. This appointment shall be considered null and void
if the party concerned chooses its own legal adviser.

Croatia | Article 24 Constitutional Act on the Constitutional Court
(1) Participants may undertake actions in the proceedings in person or through a representative.

Czech | Article 30 Constitutional Court Act:

Republic| (1) A natural or a legal person who is a party or a secondary party to a proceeding before the
Court must be represented by an attorney to the extent provided for in special statutes and
enactments.

Georgia | Article 30 Organic Law on the Constitutional Court
1.The parties shall have the right to entrust the protection of their interests to a lawyer or other
person having a high level of legal education at every stage of the proceedings.

Ger- Article 22 Law on the Federal Constitutional Court:

many 1. The parties may be represented at any stage of the proceedings by an attorney registered with|
a German court or a lecturer of law at a German institution of higher education; in the oral
pleadings before the Federal Constitutional Court they must be represented in this manner.

Hungary| Article 19 Act on the Constitutional Court:

Unless otherwise provided by this Act or the Rules of the Constitutional Court, the provisions of
the Civil Procedure Code shall be applied in issues concerning legal assistance, the ensuring of]
the use of the native-tongue during the proceedings and the exclusion of judges.

Italy Section 20 Law on the composition and procedures of the Constitutional Court
At all hearings before the Constitutional Court the parties may only be represented by lawyers
authorised to appear before the Court of Cassation.

Latvia | Article 23 Law on the Constitutional Court
1. Participant in the case — the applicant as well as the institution or official who issued the
disputable act — may perform procedural actions at the Constitutional Court himself/herself or
be represented by his/her respective representative.

Liechten- [ Article 41 Constitutional Court Act

stein | 1) The parties may lodge individual complaints (article 15) themselves and participate in the
hearings, or they may choose to be represented by lawyers who are listed in the Register of
Lawyers or who are otherwise admitted to practice in the Principality of Liechtenstein by law or
by authorisation of the Government.

Luxem- | Article 11 Law on the Constitutional Court

burg The parties shall be allowed to make submissions to and plead before the Constitutional Court
through any lawyer registered on List I of the roll of lawyers drawn up each year by the Bar Councils,

Monaco | Article 29 Ordonnance sur 1’organisation et le fonctionnement du Tribunal supréme:

Les parties se présentent a I’audience par le ministére d’un avocat-défenseur.

Poland | Article 48 Constitutional Tribunal Act
1. The complaint or claim on the judgment refusing further consideration of the complaint shall
be drawn up by an advocate or legal counsel unless the person making the complaint is a judge,
prosecutor, notary public, professor or doctor habilitated of legal science.

Portugal | Article 83 Law on the Constitutional Court

1. In appeals made to the Constitutional Court, the appointment of a lawyer is obligatory, without
prejudicing the ruling in n.° 3.
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State Relevant constitutional or legal provision

Romania| Article 30 Law on the Organisation and Functioning of the Constitutional Court
5. The parties may be
represented by lawyers having the right to plead before the High Court of Cassation and Justice

Russian | Article 53 Federal Constitutional Law on the Constitutional Court

Federa- | The parties may also be represented by lawyers or persons with an academic degree in law, whose]

tion powers are confirmed by relevant documents.

Slovakia| Article 20 Law on the Organisation of the Constitutional Court
(1) An application must be signed by the applicant (applicants) or his/her (their) representative.
(2) An application on commencing proceedings shall be supported by an empowerment enabling]
the applicant to be represented by an advocate, unless otherwise provided by this law. This
empowerment shall expressly state that it was issued for the purpose of representation before
the Constitutional Court.

Slovenia| Article 24.a Constitutional Court Act
(1) If a participant in proceedings before the Constitutional Court is represented by an authorised|
representative, he must submit an authorisation which is provided especially for proceedings
before the Constitutional Court.
(2) An authorised representative who is not a lawyer must have a special authorisation to transfer
the authorisation in proceedings before the Constitutional Court to another person.
Article 50
(3) If a complainant in a constitutional complaint procedure is represented by an authorised
representative, he must submit an authorisation which is given especially for the constitutional
complaint procedure. The authorisation must be given after the individual act against which the
constitutional complaint is lodged has been served.
The second paragraph of Article 24a of this Act applies regarding the transfer of such authorisation.

Spain | Article 49 Organic Law on the Constitutional Court
2. The application shall be accompanied by:
a. The document mandating the representative of the applicant for protection;

South | Rule 11 Rules of the Constitutional Court

Africa | (@) Ifit appears to the Registrar [of the Constitutional Court] that a party is unrepresented, he or
she shall refer such party to [an] appropriate body or institution that may be willing and in a
position to assist such party.

Switzer- | Article 41 Federal Judicature Act

land 5. When a party is clearly unable to act for himself, the Court may ask him to appoint a
representative.

1.1.4 Table: Exhaustion of remedies and exceptions

State

Exhaustion of remedies — Exceﬁtion to the precondition

relevant constitutional or legal provisions of ex haustion of remedies — relevant
constitutional or legal provisions

Albania

Article 131 Constitution

The Constitutional Court decides on: f. the final
adjudication of the complaints of individuals for the
violation of their constitutional rights to due process
of law, after all legal remedies for the protection of
those rights have been exhausted.

Andorra

Article 94 Qualified Law on the Constitutional Court]
2. When no further appeal can be lodged nor is there
any further means in defending the constitutional
right infringed, the person who has suffered the
infringement of the constitutional right to jurisdiction|
may lodge an appeal for protection before the
Constitutional Court within fifteen working days of
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State

Exhaustion of remedies —
relevant constitutional or legal provisions

Exceﬁtion to the precondition
of exhaustion of remedies — relevant
constitutional or legal provisions

the day after notification of the last resolution of
refusal or of the date on which he had knowledge of]
the judicial decision which violated the constitutionall
right to jurisdiction.

Armenia

Article 69 Law on the Constitutional Court

1. The appeals on the cases described in this Article
(hereinafter individual appeals) can be brought by
those natural and legal persons who were participants
at the courts of general jurisdiction and in specialised]
courts, in relation of who the law was implemented
by a judicial act, who exhausted all the remedies of
judicial protection and who believe that the provision|
of the Law applied for the particular case contradicts|
the Constitution.

Austria | Article 144 Constitution
The complaint can only be filed after all other stages
of legal remedy have been exhausted.
Azerbai-| Article 34.4 Law on the Constitutional Court Article 34.5. Law on the Constitutional Court
Jan Complaints can be submitted to Constitutional Court| If the legal protection of constitutional
in following cases: 34.4.1. After exhaustion of all | rights by means of courts of general juris-|
remedies within six months from the moment of diction cannot prevent the imposing of
entrance of the decision of the court of last instance | serious and irreplaceable damage to com-
into force; plainant then application can be submitted
directly to Constitutional Court.
Croatia | Article 62 Constitutional Act on the Constitutional Court:| Article 63 Constitutional Act on the

(2) If some other legal remedy is provided against
violation of the constitutional rights, the
constitutional complaint may be lodged only after
this remedy has been exhausted.

(3)"In matters in which an administrative dispute is
provided, respective a revision in civil or extra-
litigation procedure, remedies are exhausted after the
decision has been rendered upon these legal remedies".

Constitutional Court:

(1) The Constitutional Court shall initiate
proceedings in response to a constitutional
complaint even before all legal remedies
have been exhausted in cases when the
court of justice did not decide within a
reasonable time about the rights and
obligations of the party, or about the
suspicion or accusation for a criminal
offence, or in cases when the disputed
individual act grossly violates constitu-
tional rights and it is completely clear that
grave and irreparable consequences may
arise for the applicant if Constitutional
Court proceedings are not initiated.

(2) If the decision is passed to adopt the
constitutional complaint for not deciding
in a reasonable time in paragraph 1 of this
Article, the Constitutional Court shall
determine a deadline for the competent
court of justice within which that court
shall pass the actmeritoriously deciding
about the applicant’s rights and obliga-
tions, or the suspicions or accusation of a
criminal offence. Such deadline for passing]
the act shall begin to run on the day fol-
lowing the date when the Constitutional
Court decision is published in the Official
Gazette Narodne novine.
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State

Exhaustion of remedies —
relevant constitutional or legal provisions

Exceﬁtion to the precondition
of exhaustion of remedies — relevant
constitutional or legal provisions

Czech
Republic

Article 75 Constitutional Court Act:

(1) A constitutional complaint is inadmissible if the
complainant failed to exhaust all procedures afforded]
him by law for the protection of his rights (§ 72 para.
3); that does not apply to extraordinary remedial
procedures which the body that decides thereupon has|
discretionary authority to reject as inadmissible (§ 72
para. 4).

Article 75 Constitutional Court Act:

(1) A constitutional complaint is inadmis-
sible if the complainant failed to exhaust
all procedures afforded him by law for the
protection of his rights (§ 72 para. 3);

that does not apply to extraordinary reme-
dial procedures which the body that de-
cides thereupon has discretionary author-
ity to reject as inadmissible (§ 72 para. 4).
(2) The Constitutional Court shall not
reject a constitutional complaint, even
though it does not satisfy the condition
stated in the preceding paragraph, if: a) the
significance of the complaint extends sub-
stantially beyond the personal interests of}
the complainant, so long as it was
submitted within one year of the day
when the events which are the subject of
the constitutional complaint took place, or
b) the proceeding in an already filed
remedial procedure under paragraph 1 is
being considerably delayed, which delay
gives rise to or may give rise to serious
and unavoidable detriment to the
complainant.

Ger-
many

Law on the Federal Constitutional Court,

Article 90.2 1st phrase:

If legal action against the violation is admissible, the|
constitutional complaint may not be lodged until all
remedies have been exhausted.

Law on the Federal Constitutional Court
Article 90.2 2nd phrase: However, the
Federal Constitutional Court may decide
immediately on a com plaint of
unconstitutionality lodged before all
remedies have been exhausted if it is of
general relevance or if recourse to other
courts first would entail a serious and
unavoidable disadvantage for the
complainant.

Hungary

Article 48 Act on the Constitutional Court

1. Anybody aggrieved by the application of an uncon-
stitutional legal rule who has exhausted all other legal
remedies or has no other remedy available, may sub-|
mit a constitutional complaint to the Constitutional
Court because of the violation of his/her constitu-
tional rights.

Korea,
Republic

Article 68 Constitutional Court Act
(1) Any person who claims that his basic right which
is guaranteed by the Constitution has been violated
by an exercise or non-exercise of governmental
power may file a constitutional complaint, except the|
judgments of the ordinary courts, with the Constitu-
tional Court:Provided, that if any relief process is pro-
vided by other laws, no one may file a constitutional
complaint without having exhausted all such
processes.
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State

Exhaustion of remedies —
relevant constitutional or legal provisions

ExceEtion to the precondition
of exhaustion of remedies — relevant
constitutional or legal provisions

Latvia

Article 19.2 Law on the Constitutional Court

2. The constitutional claim shall be submitted only
after exhausting the ordinary legal remedies (a claim|
to a higher institution or official, a claim or
application to a court of general jurisdiction etc.) or
if there are no other means

Article 19.2 Law on the Constitutional Court
3. If the review of the constitutional claim|
is of general importance or if legal protection|
of the rights with general legal means cannot|
avert material injury to the applicant of
the claim, the Constitutional Court may
reach a decision to review the claim (ap-
plication) before all the other legal means
have been exhausted.

[Liechten-
stein

Article 15 Constitutional Court Act

1) The Constitutional Court shall decide on
complaints to the extent that the complainant claims
a violation, by a final decision or order in the last
instance issued by a public authority, of one of his
constitutionally guaranteed rights or of one of his
rights guaranteed by international conventions for
which the lawmaking power has explicitly recognised|
an individual right of complaint.

Malta

Article 4 European Convention Act

Provided that the Court may, if it considers it desirable|
so to do, decline to exercise its powers under this
subsection in any case where it is satisfied that
adequate means of redress for the contravention
alleged are or have been available to the person
concerned under any other ordinary law.

Monte-
negro

Article 58 Draft Law on the Constitutional Court
Constitutional complaints may be lodged against an
individual act of state authority, local self-government]
authority or organisation vested with public powers,
for the reason of violation of human rights and
freedoms guaranteed by the Constitution, after all
effective legal remedies have been exhausted.

Atticle 58 Draft Law on the Constitutional Court|
All effective legal remedies referred to in
paragraph 1 above shall be deemed
exhausted within the meaning of this Law,|
if the complainant in the dispute exhausted]
all ordinary and extraordinary legal
remedies prescribed by law.

Poland

Article 47 Constitutional Tribunal Act

1. The complaint shall, apart from the requirements
referring to the procedural letters, include the
following:

1) a precise identification of the statute or another
normative act on the basis of which a court or another
organ of public administration has given ultimate
decision in respect of freedoms or rights or obliga-
tions determined in the Constitution and which is chal-
lenged by the person making the complaint for the
confirmation of non-conformity to the Constitution.

Portugal

Article 70 Law on the Constitutional Court

5. Decisions subject to obligatory ordinary appeal,
according to the terms of the respective procedural
law, may not be admitted for appeal to the
Constitutional Court.

Slovakia

Article 53 Law on the Organisation of the Constitu-
tional Court

1. The complaint shall not be admissible until the
complainant has exhausted all remedies or other
legal means which are effectively provided by the law]
to protect his/ her fundamental rights or freedoms
and for the application of which the complainant is

entitled to apply under specific regulations.

Article 53 Law on the Organisation
of the Constitutional Court

2. The Constitutional Court shall not reject
a complaint even if the condition under
subsection 1 has not been met, so long as
the complainant can prove she has failed
to satisfy the aforesaid condition due to
reasons worthy of special consideration..
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State

Exhaustion of remedies —
relevant constitutional or legal provisions

Exceﬁtion to the precondition
of exhaustion of remedies — relevant
constitutional or legal provisions

Slovenia

Article 51 Constitutional Court Act
(1) A constitutional complaint may be lodged only
after all legal remedies have been exhausted.

Article 51 Constitutional Court Act

(2) Before all extraordinary legal remedies
have been exhausted, the Constitutional
Court may exceptionally decide on a con-|
stitutional complaint if the alleged viola-
tion is manifestly obvious and if irreparable]
consequences for the complainant would
result from the implementation of the
individual act.

Spain

Organic Law on the Constitutional Court

Art. 43.1

“Las violaciones de los derechos y libertades antes
referidos originados por disposiciones, actos, juridicos,
omisiones o simples vias de hecho del Gobierno o de|
sus autoridades o funcionarios, o de los organos
ejecutivos colegiados de las Comunidades Autonomas
o de sus autoridades o funcionarios o agentes, po-
dran dar lugar al recurso de amparo una vez que se
haya agotado la via judicial procedente!

Article 44

1. Las violaciones de los derechos y libertades sus-
ceptibles de amparo constitucional, que tuvieran su
origen inmediato y directo en un acto u omision de
un organo judicial, podran dar lugar a este recurso
iempre que se cumplan los requisitos siguientes:

a) Que se hayan agotado todos los medios de impu-
gnacion previstos por las normas procesales para el
caso concreto dentro de la via judicial.

Constitutional complaints shall be deemed inadmis-
sible if the complainants have not exhausted regular
legal remedies (means ofredress) afforded by the law|
for the protection of their rights.

Switzer-| Article 86 Federal Judicature Act Article 94 Federal Judicature Act
land | 1. Le recours est directement recevable contre les | Le recours est recevable si, sans en avoir
actes normatifs cantonaux qui ne peuvent faire le droit, la juridiction saisie s’abstient de
I’objet d’un recours cantonal. rendre une décision sujette a recours ou
2. Lorsque le droit cantonal prévoit un recours contref tarde a le faire.
les actes normatifs, I’art. 86 est applicable.
«The |Article 51 Rules of Procedure of the Constitutional
Former | Court
Yugoslav | Any citizen considering that an individual act or
Republic | action has infringed his or her right or freedom, as
of provided in Article 110.3 of the Constitution of the
Macedo- | Republic of Macedonia, he or she may lodge an
nia” | application for protection of human rights and freedoms|
by the Constitutional Court within 2 months from the|
date of notification of the final or legally binding
individual act [...]
Turkey | Article 148 of the Constitution (as amended in 2010),
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1.1.5 Table: Preliminary ruling procedures

State | Relevant constitutional or legal provisions

Albanial Article 69 Law on the Organisation and Functioning of the Constitutional Court

1. When the Constitutional Court concludes that the file referred to it is not complete and in
conformity with the above provision, it shall send it back to the original court. The latter should
complete the file within one month from the date on which it receives the file.

Andorra

Article 100 (2) Constitution

The Tribunal Constitucional may not admit the transaction of the request without further appeal.
If the request is admitted judgment shall be passed within the maximum period of two months.
Article 52 Qualified Law on the Constitutional Tribunal In the exercise of their judicial functions,
the Batlles (judges of first instance), the Court of Batlles, the Tribunal de Corts (criminal court)
and the Higher Court of Andorra are entitled to apply for interlocutory proceedings to be opened
in respect of laws, legislative decrees and regulations having statutory force on the ground that
they are unconstitutional, irrespective of the date on which they entered into force.

Article 53

1. An application for judicial review by the Constitutional Court of the constitutionality of such
a law or regulation is admissible where, at any stage in ordinary judicial proceedings, the court
hearing the proceedings considers on its own initiative or on the initiative of one of the parties
that one of the laws and regulations mentioned in the preceding Article which the court must apply
in resolving the principal case or any step whatsoever taken therein is contrary to the Constitution.
2. This view that the law or regulation in question is unconstitutional must be based on the
following factors: it must be impossible to interpret the law and regulation in question in a way
which is consistent with the Constitution; the court must provide a reasoned explanation of the
need to apply the law or regulation in resolving the main case or the step in question; and the
law or regulation must not have been declared constitutional in any resolution or decision taken
by the Constitutional Court, as provided for in Article 44.3 of this Law.

3. Before filing the document introducing the action provided for in the first paragraph of this
Article with the Constitutional Court the court in question must consult the parties and the Attorney
General's Department where it is represented in the proceedings. When the parties have been
heard the court, on its sole responsibility, issues a decree containing its decision whether or not
to lodge the application. No appeal may be made against the decision taken in that decree; where
the decision is negative, however, the application may where appropriate be renewed during
subsequent stages of the proceedings.

Article 54

Where the applicable law or regulation regarded as contrary to the Constitution entered into force
prior to the Constitution the court may choose between bringing the matter before the Constitu-
tional Court and declaring at the appropriate point in the proceedings that the laws or regulations
are repealed. In any event a declaration that the law or regulation is repealed does not mean that
the law or regulation enacted prior to the Constitution is null and void, but simply states that it is
without force and the reasons why this is so.

Article 55

1. Once the court has agreed to refer the matter to the Constitutional Court as provided for in the
preceding provisions it must draw up a separate certificate setting out the steps taken for that
purpose and submit to the Constitutional Court a document to which are attached that first docu-
ment and a statement of the reasons for its doubts as to the con stitutionality of the law or regulation|
in question and also the constitutional provisions which it considers have been infringed, like the
formalities required by Article 36 of this Law.

2. The main case or interlocutory matter, as appropriate, follows its course until the judgment or
resolution stage, at which point the procedure is frozen until the Constitutional Court has
pronounced the decree resolving the matter or decision. If the step which led to the proceedings
being brought before the Constitutional Court concerns the setting aside of actions, no decision
on the principal cause may be taken until the Constitutional Court has taken its decision.

Article 56

1. Upon receiving the document and the separate certificate provided for in the preceding Article,
the Constitutional Court issues a reasoned decree declaring the action on the ground of unconsti-
tutionality admissible or inadmissible. The action by way of petition (suplica) mentioned in Article
39.2 of this Law is available against a decree declaring the action inadmissible.
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State

Relevant constitutional or legal provisions

2. When the action has been declared admissible and the proceedings have commenced, the parties
thereto are the court which brought the action, the body which laid down the law or regulation
referred to the Constitutional Court and the Attorney General's Department. The parties to the
judicial proceedings in question may appear as joint assistants.

3. Where the challenge concerns laws and regulations which predate the Constitution the General
Council shall be a party to the proceedings irrespective of which body enacted the laws.

Article 57

1. The investigation of the interlocutory proceedings until a decision is taken follows the same
procedures as those provided for in connection with a direct action on the grounds of unconstitu-
tionality.

2. The decision of the Constitutional Court is binding on the court which referred the matter to it.
In this case, however, the principle laid down in Article 8.2 of this Law that a decision dismissing
an action challenging the constitutionality of a provision is temporarily inapplicable, which is
binding on the court, is precluded, so that the court can hear and determine the main case.

Article 58

1. Decisions dismissing the alleged unconstitutionality produce the same effects as those produced
by decisions issued in direct actions.

2. Decisions declaring the law or regulation referred to the Constitutional Court unconstitutional
in whole or in part take effect on the date on which they are published in the Official Gazette of
the Principality of Andorra. Save in cases of favourable retroactive application, the existing effects|
produced by this law or regulation before they were declared null and void endure until new laws|
and regulations have been created to regulate the preexisting legal situations.

Belgium

Art. 100 of the Special Law on the Court

The Constitutional Court in full session may join actions for annulment or preliminary questions
relating to one and the same regulation to be ruled on in one and the same judgment. In this
circumstance, the cases will be investigated by the bench that was seized of the first case.

The registrar shall notify the parties of the decision to join cases. Where two or more cases are
joined, the judges-rapporteurs shall be those who in accordance with Article 68 were appointed to
the case of which the Court was first seized.

Estonia

§63 Constitutional Review Court Procedure Act

(1) If a request is not in compliance with the requirements of this Act, the Supreme Court shall sef
a term for elimination of deficiencies. If the person filing the request fails to eliminate the
deficiencies within a specified term, the Supreme Court shall return the request without a hearing,|

France

Constitution

Article 61-1.

1If, during proceedings in progress before a court of law, it is claimed that a statutory provision
infringes the rights and freedoms guaranteed by the Constitution, the matter may be referred by
the Conseil d’Etat or by the Cour de Cassation fo the Constitutional Council, within a determined period.
An Institutional Act shall determine the conditions for the application of the

present article.

Article 62.

A provision declared unconstitutional on the basis of article 61 shall be neither promulgated nor
implemented.

A provision declared unconstitutional on the basis of article 61-1 shall be repealed as of the
publication of the said decision of the Constitutional Council or as of a subsequent date determined|
by said decision. The Constitutional Council shall determine the conditions and the limits according]
to which the effects produced by the provision shall be liable to challenge.

No appeal shall lie from the decisions of the Constitutional Council. They shall be binding on
public authorities and on all administrative authorities and all courts.

Lithua-
nia

Article 69 Law on the Constitutional Court

1. By a decision, the Constitutional Court shall refuse to consider petitions to investigate the
compliance of a legal act with the Constitution; if:

1) The petition was filed by an institution or person who does not have the right to apply to the
Constitutional Court;

2) The consideration of the petition does not fall under the jurisdiction of the Constitutional Court;
3) the compliance of the legal act with the Constitution specified in the petition has already been|
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State

Relevant constitutional or legal provisions

investigated by the Constitutional Court and the ruling on this issue adopted by the Constitutional
Court is still in force;

4) the constitutional Court has already commenced the investigation of a case concerning the same issue;
5) The petition is grounded on non-legal reasoning.

Article 70 Law on the Constitutional Court

In the case that a petition or appendices thereof fail to comply with the provisions set forth in
Articles 66 and 67, the Chairperson of the Constitutional Court shall return the petition to the
petitioner on his own initiative or on the initiative of a judge.

The return of a petition shall not take away the right to appeal to the Constitutional Court according
to the general procedure after abolishing reasons thereof.

Georgia

Article 17 Law on the Constitutional Legal Proceedings

1. An authorized employee of the Constitutional Court shall register a constitutional claim or a
constitutional submission lodged with the Constitutional Court, after having examined the formal
(and not substantive) aspects of the case materials. If an inessential formal inaccuracy is revealed,|
a constitutional claim or a constitutional submission shall be registered with the consent of the
Secretary to the Constitutional Court and the claimant, author of the constitutional submission or|
their representatives shall be given fifteen days to redeem the inaccuracy. If within of this term inac-
curacy was not corrected, a registration of a claim and a submission shall be invalidated. In case of]
the refusal to register, the claimant, author of the constitutional submission or their representatives|
shall be entitled to apply to the Secretary of the Constitutional Court, the latter being authorized
to reach a final decision. (29.12.2006 N4216)

“The
Former
Yu-
goslav
Repub-
lic of
Mace-
donia”

Article 17 of the Law on the Courts

1) The court submits an initiative for commencing a procedure on assessing the compliance of
the Law with the Constitution, when during procedure their accordance turns out to be question-
able, for which it notifies the court of higher instance and the Supreme Court of Republic of Macedonia.
(2) When the court finds that the Law that is to be applied in the specific case is not in accordance
with the Constitution, and the constitutional provisions cannot be directly applied, will stay the
procedure until the Constitutional Court delivers a decision.

(3) The party has a right to an appeal against the decision for stay of the procedure. The procedure]
upon the appeal is urgent.

1.1.6 Table: Joinder of similar cases

State | Relevant constitutional or legal provisions
IAndorra| Article 34.3 Qualified Law on the Constitutional Tribunal
3. Without prejudice to the first paragraph of this article, the Court may decide at any stage of
the proceedings to join a number of cases on the ground that the subject matter is the same or
similar. Where this occurs the judge to whom the case was first allocated acts as reporter.
IArmeniaf Article 39 Law on the Constitutional Court
Before the start of the case review only
the cases referring to the same issue can be combined by the decision of the Constitutional Court.
Czech | Article 63 Constitutional Court Act
Repub-| Where an issue is not covered by this Statute, in proceedings before it the Court shall apply
lic the relevant provisions of the Code of Civil Procedure, as well as other enactments issued for

the implementation thereof.

Section 112 of the Act 99/1963 Coll., Civil Procedure Code,

The court can join cases to joint proceedings in the interest of proceedings’ effectiveness,
provided the proceedings were initiated and relate to the same matter or to the same participants.
Art. 35 Constitutional Court Act

(2) A petition shall also be inadmissible in instances when the Court has already taken some
action in the same matter; if one is submitted by an authorised petitioner, he has the right to
take part, as a secondary party, in the proceeding concerning the earlier submitted petition”.
Article 76: “(1) The complainant and the state body or other public authority, against the
encroachment of which the constitutional complaint is directed, shall be parties to the pro-
ceeding on the constitutional complaint. (2) Other parties to a prior proceeding, the contested
decision of which gives rise to the complaint, shall be secondary parties. If the complaint con-
cerns a criminal proceeding, the parties to that proceeding shall be secondary parties. (3) The
Court may grant the status of a secondary party to other persons who demonstrate a legal interest
in the outcome of the proceeding.

&7



State

Relevant constitutional or legal provision

Ger-
many

Article 66 Law on the Federal Constitutional Court
The Federal Constitutional Court may combine independent proceedings and separate combined ones,

Greece

Article 13 Law establishing a Special Highest Court
1. Any person wishing to intervene and having a lawful interest in the case may be joined to the
proceedings before the Court.

Lithu-
ania

Article 41 Law on the Constitutional Court

Upon establishing that there are two or more petitions concerning the compliance of the same
legal act with the Constitution or laws, the Constitutional Court may join them into one case
before beginning the judicial consideration. In this case the Constitutional Court shalladopt a
reasoned decision.

Portugal

Article 64 Law on the Constitutional Court

1. When a request has been admitted, any others with the same object that are also admitted are
included in the file concerning the first.

Article 74 — (Extension of appeal)

1. The appeal filed by the Public Prosecutor’s Office has an effect on all those who have legitimacyj
to appeal. 2. The appeal filed by an interested party in the cases envisaged in sub-paragraphs a),
c), d), e), g), h) and i) in n.°1 of article 70 can be used by all other interested parties. 3. The appeall
filed by an interested party, in the cases envisaged in subparagraphs b) and f) of n.°1 of article 70
can be used by others according to the terms and limits established in the law regulating the case
in which the decision has been made. 4. There can be no subordinate appeal nor may any other
party adhere to the appeal already made to the Constitutional Court.

Russian
Federa-
tion

Article 48 Federal Constitutional Law on the Constitutional Court
The consideration of each case shall be the subject of a special session. The Constitutional Court
of the Russian Federation may merge in one proceeding petitions pertaining to one and the same subject,

Slovakial

Article 31.a Law on the Organisation of the Constitutional Court

If this Law does not stipulate otherwise and if the nature of the subject-matter does not exclude
it, the provisions of the Code of Civil Procedure or Code of Criminal Procedure shall be used as
appropriate for proceedings before the Constitutional Court.

Article 112 of the Act 99/1963 Coll., Civil Procedure Code,

The court can join cases into joint proceedings in the interest of efficiency of proceedings,
provided the proceedings have been initiated and relate to the same matter or to the same participants.

Slovenial

Article 48 The Rules of Procedure of the Constitutional Court

If in their applications more than one applicant requests the review of the constitutionality or
legality of the same provisions or provisions related in terms of content of a law, regulation, or
general act issued for the exercise of pubic authority, the Constitutional Court may, upon the
proposal of the judge rapporteur, decide by an order to join all applications for joint consideration|
and deciding on their constitutionality or legality.

South
Africa

Rule 29 of the Rules of the Constitutional Court makes rule 6(14) of the Uniform Rules of Court]
applicable, which in turn provides for the application of Rule 11 of the Uniform Rules of Court.
Rule (11): Where separate actions have been instituted and it appears to the court convenient to
do so, it may upon the application of any party thereto and after notice to all interested parties,
make an order consolidating such actions...

Spain

Article 47 Organic Law on the Constitutional Court: 1. Persons who benefited by the decision,
act or circumstance that led to the appeal or persons with a legitimate interest therein may appear
in the proceedings for constitutional protection as a defendant or additional party.

“The
Former
Yu-
goslav
Repub-
lic of
Mace-
donia”

Article 21 Rules of Procedure of the Constitutional Court

If during the course of the proceedings, it is found that a number of participants with separate
petitions have requested the assessment of the constitutionality of the same provisions of the same
law, other regulation or general act, all petitions will be attached to the first petition submitted,
and for all of them a single procedure is conducted and a single decision is made.

If there are a number of files in the Court for several separate petitions for the assessment of the
constitutionality of the same law or the constitutionality and legality of the same regulation or general
act, all files created later may be attached to the first file created, a single procedure may be carried|
out for all of them and a single decision made.
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State

Relevant constitutional or legal provision

United
States
of
Ame-
rica

The federal rules of civil procedure provide for the joinder of claims and parties in the federal
courts, including in cases raising constitutional questions.

Rule 12 U.S. Supreme Court Rules

4. Parties interested jointly, severally, or otherwise in a judgment may petition separately for a
writ of certiorari; or any two or more may join in a petition. A party not shown on the petition as|
joined therein at the time the petition is filed may not later join in that petition.

When two or more judgments are sought to be reviewed on a writ of certiorari to the same court
and involve identical or closely related questions, a single petition for a writ of certiorari covering
all the judgments suffices.

1.1.7 Table: Adversary systems

State

Relevant constitutional or legal provisions

Andorra

Article 87 Qualified law on the Constitutional Court
2. The respondents and assistants in the appeal for protection are the defendants and assistants in|
the earlier proceedings.

Article 56.2 Qualified law on the Constitutional Court

When the action has been declared admissible and the proceedings have commenced, the parties
thereto are the court which brought the action, the body which laid down the law or regulation
referred to the Constitutional Court and the Attorney General's Department. The parties to the
judicial proceedings in question may appear as joint assistants.

Belgium|

Art. 76 Special Law on the Court

§ 1. The registrar shall notify actions for annulment instituted by the Council of Ministers to the
governments of the Communities and Regions and to the presidents of the legislative assemblies.
§ 2. The registrar shall notify actions for annulment instituted by the government of a Communityj
or Region to the Council of Ministers, to the other governments, and to the presidents of the
legislative assemblies.

§ 3. The registrar shall notify actions for annulment instituted by the president of a legislative
assembly to the Council of Ministers, to the governments of the Communities and Regions, and
to the presidents of the other legislative assemblies.

§ 4. The registrar shall notify actions for annulment instituted by an individual interested party to
the Council of Ministers, to the governments of the Communities and Regions, and to the
presidents of the legislative assemblies.

Art. 77

The registrar shall notify referral decisions to the Council of Ministers, to the governments of the
Communities and Regions, to the presidents of the legislative assemblies, and to the parties in the
lawsuit before the court of law that took the referral decision.

Art. 85

Within 45 days after receipt of the notifications sent by the registrar by virtue of Articles 76, 77
and 78, the Council of Ministers, the Governments, the presidents of the legislative assemblies
and the persons to whom said notifications are addressed may make a written submission to the
Court. Where the case involves an action for annulment, those submissions may contain new
grounds. After that, the parties shall no longer be able to adduce new grounds.

[Armenia

Article 19 Law on the Constitutional Court

The Constitutional Court clarifies all the circumstances of the case in ex-officio without limiting
itself with the motions, suggestions, evidences and other materials of the case brought by the
participant of the Constitutional Court trial.

Azerbai-
an

Article 28.1. Law on the Constitutional Court: “Constitutional proceedings shall be held on the
basis of principles of legal equality of parties and adversary”.

Czech
Republic

Article 28 Constitutional Court Act: “(1) The petitioner and those specified by this Statute
shall be parties to a proceeding”.

Cyprus

“shall have exclusive jurisdiction to adjudicate finally on a recourse made to it on a complaint

Article 146 of the Constitution
Under paragraph 1 of this Article the Supreme Constitutional Court (now the Supreme Court)

that a decision, an act or omission of any organ, authority or person, exercising any executive or
Administrative authority is contrary to any of the provisions of this Constitution or of any
law or is made in excess or in abuse of powers vested in such organ or authority or person”.
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Relevant constitutional or legal provision

France

Article 23-10 de la Loi organique n°2009-1523 du 10 décembre 2009

relative a I’applic ation de I’article 61-1 de la Constitution.

«Le Conseil constitutionnel statue dans un délai de trois mois a compter de sa saisine. Les parties
sont mises a méme de présenter contradictoirement leurs observations. L'audience est publique,
sauf dans les cas exceptionnels définis par le reglement intérieur du Conseil constitutionnely.

Georgial

Article 2 Organic Law on the Constitutional Court

1. The Constitutional Court shall perform its activity based on the principles of legality,
collegiality, publicity, equality of parties and adversarial nature of the proceedings, independence,
immunity and irrevocability of the members of the Constitutional Court for the whole term of
their office.

Article 1, Law on the Constitutional Legal Proceedings

1. The constitutional legal proceedings shall be conducted on the basis of equality of parties before]
the Constitution and the Court and adversarial nature of the proceedings.

Ger-
many

Even though the principle of judicial investigation applies, Articles 26 and 94 of the Law on the
Federal Constitutional Court are relevant:

Articles 26 Law on the Federal Constitutional Court

1. The Federal Constitutional Court shall take evidence as needed to establish the truth. It may
charge a member of the court with this outside the oral pleadings or ask another court to do so
with regard to specific facts and persons.

Article 94 Law on the Federal Constitutional Court

1. The Federal Constitutional Court shall give the federal or Land constitutional organ whose actj
or omission is complained of in the constitutional complaint an opportunity to make a statement
within a specified period.

2. If the act or omission was committed by a minister or a federal or Land authority, the competent
minister shall be given an opportunity to make a statement.

3. If the constitutional complaint of unconstitutionality is directed against a court decision, the
Federal Constitutional Court shall also give the party in whose favour the decision was taken an
opportunity to make a statement.

4. If the constitutional complaint is lodged directly or indirectly against a law, Article 77 above
shall apply mutatis mutandis.

5. The constitutional organs named in paragraphs 1, 2 and 4 above may join the proceedings. The
Federal Constitutional Court may dispense with oral pleadings if they are not expected to advance
the proceedings any further and if the constitutional organs which are entitled to make a
statement and have joined the proceedings waive oral proceedings.

Greece

Article 49 Law establishing a Special Highest Court: “1. With the exception of the applicants,
the parties to the proceedings before the Special Court shall be all the parties in the case which
prompted the referral to the Special Court for a preliminary ruling to resolve the dispute”.

Liech-
tenstein

Article 18 Constitutional Court Act
3) In the proceedings, the Government shall be given the opportunity to give a statement within
a period to be determined.

Lithua-
nia

Article 31 Law on the Constitutional Court

The following persons shall be considered parties to the case:
the petitioner-the State institution?”2, the group of Members of the Seimas who are granted by law|
the right to apply to the Constitutional Court with a petition to investigate the compliance of a
legal act with the Constitution or laws or to present a conclusion, and their representatives; the
party concerned-the State institution which has adopted the legal act whose compliance with the|
Constitution and laws is under investigation and its representative; the Member of the Seimas or
other State official, the compliance of whose actions with the Constitution must be investigated
due to impeachment proceedings which have been instituted against them in the Seimas and his
representative; the President of the Republic, when a conclusion is presented concerning his state
of health and his representative.

272 inter alia the ordinary court
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State

Relevant constitutional or legal provision

The parties to the case shall have equal procedural rights. They shall have the right to get familiar
with the material of the case, make extractions, duplicates, and copies from it, declare removals,
provide evidence, participate in the investigation of evidence, give questions to other parties

to the case, as well as to witnesses and experts, make requests, give explanations, provide their
own arguments and reasoning, object to requests, arguments and reasoning of other persons
participating in the case.

Luxem-|
bourg

Article 11 Law on the Constitutional Court
The parties shall be allowed to make submissions to and plead before the Constitutional Court
through any lawyer registered on List I of the roll of lawyers drawn up each year by the Bar Councils.

Poland

Article 27 Constitutional Tribunal Act

The participants in the proceedings before the Tribunal shall be:

1) a subject who submitted an application or complaint concerning constitutional infringement;
2) an organ which issued an act included in the application or complaint concerning constitutional
infringement;

2a) the court, which has presented a question of law to the Constitutional Tribunal, provided that
it has notified participation in proceedings initiated as the result of that legal question and has
appointed amongst the judges of that court its authorised representative.

Roma-
nia

Article 29 Law on the Organisation and Functioning of the Constitutional Court

4. The case shall be referred to the Constitutional Court by the court before which the exception
of unconstitutionality has been raised through an interlocutory judgment which shall include the
parties viewpoints concerning the exception, and the opinion of the Instance on the exception,
and shall be accompanied by the evidence provided by the parties. In case the exception has been|
raised by the court, ex officio, the interlocutory judgment shall be motivated, and shall also mention|
the parties’ arguments as well as the necessary evidence. Together with the interlocutory judgment,
the court shall communicate to the Constitutional Court the names of the parties involved in the
court proceedings including the data which are necessary to be summoned.

Article 16

1. In case a submission has been made by one of the Presidents of the two Chambers of Parliament,|
by the Members of Parliament, by the Government, by the High Court of Cassation and Justice, or
by the Advocate of the People, the Court shall communicate the act on the case thus received to
the President of Romania, on the day of its registration.

2. If the submission has been made by the President of Romania, by the Members of Parliament,
by the High Court of Cassation and Justice, or by the Ombudsman, the Constitutional Court shall
communicate such to the Presidents of the two Chambers of Parliament and the Government
w]i(thin] twenty-four hours from the registration, also specifying the date when the debates are to
take place.

3. If the submission has been made by one of the Presidents of the two Chambers of Parliament,
the Constitutional Court shall communicate such to the President of the other Chamber and to the]
Government, as well as to the Advocate of the People, and if the submission has been made by
the Government, the Court shall communicate it to the Presidents of the two Chambers of Parliament,
as well as to the Advocate of the People, the provisions under paragraph 2 above being applied
accordingly.

Article 17

1. The Presidents of the two Chambers of Parliament, the Government and the Advocate of the
People can present their point of view in writing, by the date of the debates.

2. The Government's point of view shall be presented under the signature of the Prime-Minister only.
Article 24

1. The Constitutional Court shall decide on the constitutionality of the treaties or other international
agreements before their ratification by Parliament, when a case is submitted to the Court by one
of the Presidents of the two Chambers, by a number of at least fifty Deputies or at least twenty-
five Senators.

2. If the submission is made by one of the Presidents of the two Chambers of Parliament, the
Constitutional Court shall communicate the act on the respective case to the President of Romania,
to the President of the other Chamber, and to the Government.

3. When a case is submitted to the Court by Members of Parliament, the act on the case shall be
registered at the Senate or at the Chamber of Deputies, as the case may be, and sent to the
Constitutional Court on the same day when it was received by the Secretary General of the
respective Chamber.

4. The Constitutional Court shall communicate the act on the case to the President of Romania,
to the Presidents of the two Chambers of Parliament, and to the Government.
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Relevant constitutional or legal provision

Article 25
The President of Romania, the Presidents of the two Chambers of Parliament and the Government]
may present their point of view in writing, by the date of the debates in the plenum of the
Constitutional Court.

Article 27

1. The Constitutional Court shall decide on the constitutionality of the standing orders of
Parliament, when a case is submitted to the Court by one of the Presidents of the two Chambers,)
by a parliamentary group or by a number of at least fifty Deputies or at least twenty-five
Senators.

2. In case the submission has been made by Members of Parliament, the act relating to it shall be]
sent to the Constitutional Court by the Secretary General of the Chamber to which they belong,
on the same day when it was handed in, and the Constitutional Court shall inform the Presidents
of the two Chambers of Parliament within twenty-four hours from the registration, specifying the
date when the debate is to take place.

3. The Presidents of the two Chambers of Parliament can notify the viewpoints of the Standing
Bureau, by the date of the debates.

Russia

Article 35 Federal Constitutional Law on the Constitutional Court of the Russian Federation
The parties shall enjoy equal rights and opportunities while asserting their positions in the session|
of the Constitutional Court of the Russian Federation on the adversarial basis.

San
Marino

Article 14 Qualified law on the organisation of the Collegio Garante:

“ 1. The discussion is oral and respects the principle of adversariality. (La discussione e orale e si
svolge nel rispetto del principio del contraddittorio)”,

in: http://www.consigliograndeegenerale.sm/new/index.php3, viewed on: 20/02/2009

Serbia

Article 29 Law on the Constitutional Court

Article 31

Participant in proceedings is entitled to present and explain his/her position and reasons during
the procedure, as well as to answer the claims and reasons of other participants in the procedure.

Slova-
kia

Article 21 Law on the Organisation of the Constitutional Court
1. The parties to the proceedings are the applicant, the entity against which the application is
directed, as well as the persons specified by this Law.

Slovenia

Article 56 Constitutional Court Act
(2) In the instances referred to in the preceding paragraph, the constitutional complaint is sent to|
the persons who participated in the proceedings in which the challenged individual act was issued|
by which their rights, obligations, or legal entitlements were decided, in order for them to make
statements within a determined period of time.

South
Africa

Rule 11 Rules of the Constitutional Court

(3) Any person opposing the granting of an order sought in the notice of motion shall... notify
the Registrar in writing of his or her intention to oppose the application [and] lodge his or her
answering affidavit.

Spain

Article 510rganic Law on the Constitutional Court

1. Where an application for protection is admitted, the Division shall urgently request the body
or authority with which the decision, act or circumstance originated or the judge orcourt that heard|
the previous proceedings, to provide it with the court records or the supporting documents within|
a period of not more than ten days.

2. The body, authority, judge or court shall immediately acknowledge receipt of the request, shall
dispatch the documents within the prescribed period and shall notify the persons who were parties|
to the former proceedings so that they may appear in the constitutional proceedings within ten
days.

Switzer-
land

Article 56 Federal Judicature Act

1. Les parties ont le droit d’assister a I’administration des preuves et de prendre connaissance des|
pieces produites.

2. Si la sauvegarde d’intéréts publics ou privés prépondérants I’exige, le Tribunal fédéral prend
connaissance d’un moyen de preuve hors de la présence des parties ou des parties adverses.
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Relevant constitutional or legal provisions

“The
Former
Yugoslav
Republic
of
Macedo-

ESe L)

nia

Article 13 Rules of Procedure of the Constitutional Court

The petitioner and the body having enacted or issued the impugned act are participants in the
proceedings before the Constitutional Court.

Article 18 paragraph 4 of the Rules of Procedure of the Constitutional Court

During the preliminary proceedings, the judge and the member of the legal staff may call

any participant in the proceedings and other interested persons, to a consultative interview and ask
them for the necessary information and explanations, and, if necessary, forward the petition to
the body that issued the impugned act.

Article 19 of the Rules of Procedure of the Constitutional Court

The decision to initiate proceedings is notified to the entity that issued the impugned regulation
or other common act and a time-limit for an answer is fixed, this being no longer than 30 days.
Article 53 of the Rules Procedure of the Constitutional Court

The application for the protection of freedoms and rights is communicated for a reply to the entity|
having issued the individual act, or the entity which has undertaken an action infringing rights
and freedoms, within 3 days from the date on which the application is lodged. The time-limit for
providing an answer is 15 days.

United
States

Rule 8 of the Federal Rules of Civil Procedure provides that a claimant’s complaint shall assert
a “short and plain statement of the claim showing that the pleader is entitled to relief”, and that
the opposing party must “state in short and plain terms its defenses to each claim asserted against
it” and “admit or deny the allegations asserted against it by an opposing party”.

U.S. Supreme Court Rule 15. Briefs in Opposition; Reply Briefs; Supplemental Briefs

1. A brief in opposition to a petition for a writ of certiorari may be filed by the respondent in anyj
case, but is not mandatory except in a capital case, see Rule 14.1(a), or when ordered by the
Court.

1.1

.8 Table: Public proceedings and exceptions

State

Relevant constitutional or legal provision

Albania

Article 21 Law on the Organisation and Functioning of the Constitutional Court: “ 1.Cases are
heard at the Constitutional Court in open plenary.

2. The Constitutional Court may bar the public from attending all or part of a session, in order to
protect public morals, public order, national security and the right to private life or personal rights”.

Armenia

Article 22 Law on the Constitutional Court: “1. The court hearing is open for public with the
exceptions provided in the Part 3 of this article. 3. By a majority vote, the Constitutional Court
may decide to hold a session or part of a session in the absence of the media and the public for the
interest of community morals, public order and state security, and for the privacy of the parties
and the case”.

Azerbai-
an

Article 27.1. Law on the Constitutional Court: “Proceedings of cases in Constitutional Court shall
be public. The hearing of a case in camera shall be admissible only when Constitutional Court
assumes that public sessions can become a reason of disclosure of the state, professional or
commercial secret or when it reveals the necessity to protect private or family life of citizens”.

Belgium

Article 104 Special Law on the Court
The Court’s hearings shall be public, unless a public hearing would jeopardise public order or
morality; in such cases, the Court may so declare by a reasoned judgment.

Bosnia
and
Herze-
govina

Article 11 Rules on the Constitutional Court: “1. The work of the Constitutional Court shall be public”.
Article 12 of the Rules of Constitutional Court of Bosnia and Herzegovina “1. The public shall
be excluded from the working sessions of the Constitutional Court, including the deliberation and|
voting sessions. 2. The public may also be excluded when the Constitutional Court deliberates
and takes decisions about issues deemed to be confidential in accordance with the law and when
this is required by reasons related to the protection of morality, public order, national security, the
right to privacy or personal rights. 3. The exclusion of the public referred to in paragraph 2 of this
Article shall not apply to parties to the proceedings”.

Croatia

Article 21 Constitutional Act on the Constitutional Court: “If there exist reasons to exclude the
public from the proceedings, a judge of the Constitutional Court shall note it in his/her report”.
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Relevant constitutional or legal provision

Cyprus

Article 134 Constitution: “1. The sittings of the Supreme Constitutional Court for the hearing of all
proceedings shall be public but the Court may hear any proceedings in the presence only of the

parties, if any, and the officers of the Court if it considers that such a course will be in the interest
of the orderly conduct of the proceedings or if the security of the Republic or public morals so require”,

Czech
Repub-
lic

Article 45 Constitutional Court Act: “(1) Oral hearings before the Court shall be public; the Court may
limit attendance by the public or may exclude the public altogether only if such is required by
important interests of the state or of the parties to the proceeding, or by morality”.

Denmark

§65 Constitution: “(1) In the administration of justice all proceedings shall to the widest possible
extent be public and oral”.

Georgia

Article 27 Organic Law on the Constitutional Court 2. A sitting of the Constitutional Court or
a part of it may be closed to the public on the initiative of the Court or by agreement of the
parties for the protection of personal information or of professional, commercial or state secrets.

Germany)

Article 17 Law on the Federal Constitutional Court

Unless this Law contains provisions to the contrary, the provisions of Titles 14 to 16 of the Law
on the Constitution of Courts shall apply mutatis mutandis with regard to admission of the public,
police powers in court, the language of the court, deliberations and voting.

[In its Article 169, the Law on the Constitution of Courts provides that the proceedings before the
court of decision including the pronouncement of judgements and order are public].

Italy

Section 15 Law on the composition and procedure of the Constitutional Court

Hearings of the Constitutional Court shall be held in public, but the President may order a hearing
behind closed doors when a public hearing might threaten the security of the State, public order
or morality, or when the conduct of the members of the public present in court is likely to interfere]
with the due process of law.

Latvia

Article 27 Law on the Constitutional Court

1. Sessions of the Constitutional Court shall be open except in cases when this is contrary to the
interests of protecting state secrets, commercial secrets as well as protecting the inviolability of
the private life of a person.

Liech-
tenstein

Article 47 Constitutional Court Act

1) Subject to the following provisions, the hearings before the Constitutional Court shall be public,
2) The public shall be excluded in cases in which they are excluded by the provisions of the Rules|
of Civil and Criminal Procedure or if the Court rules to exclude the public due to legitimate nterests|
of a party or in the interests of public security and order.

Lithua-
nia

Article 18 Law on the Constitutional Court

Constitutional Court sittings shall be open, and may be attended by persons who are of age as
well as by representatives of the press and other public mass media. The Constitutional Court may|
announce closed sittings provided that this is necessary for the safeguarding of a State, profes-
sional, commercial or other secret which is protected by law, or the security of a citizen or public morality.

[Moldoval

Article 13 Code of constitutional jurisdiction
1) The hearings in the Constitutional Court are public, except the cases when the publicity will
damage state security or public order.

Poland

Article 23 Constitutional Tribunal Act

Hearings of the Tribunal shall be public unless particular provisions provide otherwise. The
Presiding Judge of the bench in a given case may dispense with its public nature for reasons of
security of the State or protection of State secrets.

Article 59

2. The Tribunal may, at a sitting in camera, examine a complaint concerning constitutional
infringements if, from the pleaﬁings submitted by the participants in the proceedings in writing,
it results without dispute that the normative act, on the basis of which a court or organ of public
administration has made a final decision in respect of freedoms or rights or obligations of the
person making the complaint, is in non-conformity to the Constitution. The decision given in this
procedure shall be subject to publication.

Roma-
nia

Article 12 Law on the Organisation and Operation of the Constitutional Court
1. The sessions of judgment shall be public, unless, for good reason, the Court decides otherwise.

Russian
Federa -
tion

Article 54 Federal Law on the Constitutional Court

The sessions of the Constitutional Court of the Russian Federation shall be open except for the
events stipulated by the present Federal Constitutional Law.

Article 5?

The Constitutional Court of the Russian Federation shall set a session in camera when it is nec-

essary to preserve secrets protected by the law, to ensure safety of citizens, to protect social moral.,
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Serbia

Article 3 Law on the Constitutional Court

The work of the Constitutional Court is public. Publicity is guaranteed by public hearings in
procedures before the Constitutional Court, publication of its decisions, release of communiqués|
to the public information media and in other manner. The Constitutional Court may exclude the
public, only for the purpose of protecting the interests of national security, public order and
morality in a democratic society, as well as for the purpose of protecting the interests of juveniles|
and the privacy of participants in a procedure.

Article 37

c¢) Public Hearing

Constitutional Court shall hold a public hearing in the procedure for assessing constitutionality
and legality, in the procedure for deciding on electoral disputes, as well as in proceedings for
prohibition of work of a political party, trade union organisation, citizens’ association or religious|
community.

Constitutional court can decide not to hold a public hearing in procedure for assessing the consti-
tutionality and legality: if it deems that the matter was sufficiently clarified in the course of
procedure and that, on the basis of evidence collected, it can decide even without holding a public]
hearing; if it has already decided on the same matter and new evidence for making a different
decision on the matter have not been provided, as well as if there are conditions for discontinuation|
of procedure.

Slovakia

Article 30 Law on the Organisation of the Constitutional Court

4. Oral hearings in matters in accordance with Articles 125, 126, 127a, 129.4 of the Constitution|
shall be held in public. Oral hearings in other matters shall also be held in public unless the
Constitutional Court, because of important considerations, excludes the public from participating]
in the entire hearing or part thereof.

5. The public character of oral hearings shall be governed, mutatis mutandis, by the provisions of]
procedural codes (Code of Civil Procedure, Code of Criminal Procedure).

Slovenial

Article 35 Constitutional Court Act

(1) The Constitutional Court considers a case at a closed session or a public hearing. A majority
of all Constitutional Court judges must be present at the closed session or public hearing.
Article 37

The Constitutional Court may exclude the public from a hearing or a part thereof when so required]
in order to protect morals, public order, national security, the right to privacy, or personality rights.
Article 57

If a constitutional complaint is accepted, as a general rule it is considered by the Constitutional
Court at a closed session, or a public hearing may be held.

South | Article 34 Constitution of the Republic of South Africa
Africa | Everyone has the right to have any dispute that can be resolved by the application of law decided
on in a fair public hearing before a court or, where appropriate, another independent and impartiall
tribunal or forum.
Switzer-| Article 59 Federal Judicature Act
land 1 Les éventuels débats ainsi que les délibérations et votes en audience ont lieu en séance publique.
2 Le Tribunal fédéral peut ordonner le huis clos total ou partiel si la sécurité, I’ordre public ou les
bonnes moeurs sont menacés, ou si ’intérét d’une personne en cause le justifie.
3 Le Tribunal fédéral met le dispositif des arréts qui n’ont pas été prononcés lors d’une séance
publique a la disposition du public pendant 30 jours a compter de la notification.
“The | Article 85 Rules of Procedure of the Constitutional Court
Former | The public can be excluded from the public hearings, meetings and preparatory meetings of the Court,
'Yugoslav| if this is required in the interests of country’s security and defence, the protection of state, official
Repub- | or business secrets, for the protection of the public morality and in other justified cases defined by
lic of | the Court.
Mace-
donia”
Turkey | Article 148 and 149 of the Constitution

The Constitutional Court;
a) In principle, examines cases on the basis of documents in the case file. However, when it deems|
necessary, it may call on those concerned and those having knowledge relevant to the case, to
present oral explanations.

b) Several High Ranking Officials in Turkey are tried for offences relating to their functions by
the Constitutional Court in its capacity as the “Supreme Court”. During such trials, oral testimony

95



State
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and right to defence is recognized.

¢) In lawsuits on whether to permanently dissolve a political party or not, the Constitutional Court
shall hear the defence of the chairman of the party whose dissolution is in process or of a proxy
appointed by the chairman, after the Chief Public Prosecutor of the Republic.

1.1

.9 Table: Oral proceedings and exceptions

State

Relevant constitutional or legal provision

Albania

Article 23 Law on the Organisation and Functioning of the Constitutional Court: “The case is presented|
orally at the plenary session, or through the relevant documents, according to the nature of the case”.

Austria

Article 19 Federal Law on the Constitutional Court: “ 1. Judgments of the Constitutional Court, apart]
from those delivered under Article 10 and Article 36¢, shall be delivered after an oral hearing in
public to which the applicant, the opposing party and any parties which may be interested in anyj
respect shall be summoned. 3. Upon application by the reporting judge, the Court, sitting in private
without a fuller procedure being necessary and without an oral hearing, may 1. refuse to examine
a complaint as provided for in Article 144, subparagraph 2 of the BVG.

2. reject an application upon the following procedural grounds: a. the Constitutional Court clearly|
has no jurisdiction to deal with it, b. the statutory time-limit has not been observed, c. the defect
is not covered by the formal requirements, d. the case has become definitive, and e. the applicant
is no entitled to bring the application

3. discontinue the proceedings on the ground that the application has been withdrawn or that the
claim has been satisfied (Article 86).

4. The Constitutional Court may dispense with an oral hearing where it is apparent from the written|
submissions of the parties to the constitutional proceedings and the documents submitted to the
Constitutional Court that no further light can be expected to be shed on the dispute in an oral
discussion. In addition, upon application by the reporting judge, the Court, sitting in private and
without an oral hearing, may 1. dismiss a complaint where there has clearly been no breach of a
constitutionally guaranteed right; 2. settle any dispute where the legal problem has been raised in
sufficiently clear terms in a previous judgment of the ConstitutionalCourt; 3. allow a complaint which|
led to an judgment overruling an unlawful regulation, an unconstitutional law or an illegal treaty”.

|Azerbai-
fjan

Article 27.2. Law on the Constitutional Court: “Proceedings at Constitutional Court shall be oral.,
In case of consent by parties and interested subjects, Plenum of Constitutional Court can hold
written proceedings via procedure provided for by Rules of Procedure of Constitutional Court”.

[Belgium

Article 106 Special Law on the Court
Only those parties who have lodged an application or filed a memorial, and their lawyers, shall
be admitted to the hearing and such persons shall be limited to oral statements.

Czech
Repub-
lic

Article 44 Constitutional Court Act: “(1) In matters dealt with by the Court under Article 87 para.,
1 or 2 of the Constitution, if the petition was not rejected by preliminary ruling without an oral
hearing and without the parties being present, an oral hearing shall be held. (2) Unless this Statute
provides otherwise, with the consent of the parties, the Court may dispense with an oral hearing
if further clarification of the matter cannot be expected from such a hearing”.

[Denmarkl

§65 Constitution: “(1) In the administration of justice all proceedings shall to the widest possible
extent be public and oral”.

Germany|

Article 25 Law on the Federal Constitutional Court: “1. In the absence of provisions to the contrary,
the Federal Constitutional Court shall decide on the basis of oral pleadings, unless all parties
expressly waive them.” Art.94: 5. The constitutional organs named in paragraphs 1, 2 and 4 above
may join the proceedings. The Federal Constitutional Court may dispense with oral pleadings if
they are not expected to advance the proceedings any further and if the constitutional organs which
are entitled to make a statement and have joined the proceedings waive oral proceedings”.
Article 93d: “. The decision in accordance with Articles 93 b and ¢ above shall be taken without
oral proceedings. This decision cannot be challenged. The refusal to accept the constitutional
complaint does not require reasons”.

Georgial

Article 27 Organic Law on the Constitutional Court

1. The issue of admission a case for consideration on the merits shall be considered without oral
hearing. The Constitutional Court shall be authorized to consider a case with oral hearing, if
elucidation of the circumstances related to the adoption of a case for consideration of the

merits is impossible otherwise.

2. The Constitutional Court shall be authorized to consider the merits of a case without oral hearing

on the basis of a written demand of a claimant or/and a respondent.
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Liech-
tenstein

Article 46 Constitutional Court Act

2) All parties and defendant authorities shall be summoned to the hearings. Absences shall not
stand in the way of hearings and decisions.

Article 47

3) An oral final hearing shall be omitted if the case is to be ruled upon in a closed meeting or if
the Court, upon receiving the report of the rapporteur, does not believe an oral hearing is necessary
to hear the pleadings of the parties.

Lithua-
nia

Article 44 Law on the Constitutional Court

1. A case shall be investigated in a Constitutional Court hearing only once the parties to the case
have been notified of this.

2. Absence of the parties in a Court hearing shall not be an obstacle for consideration of the case,
passing a ruling or conclusion, and adopting other decisions.

3. While considering a case, the Constitutional Court must directly investigate evidence: it must
listen to the explanations of the parties to the case (...)

5. Only parties to the case, their representatives, witnesses, experts and invited specialists or
officials may speak in the Court on the issue.

6. In cases where no party or their representatives who have been summoned come to the Court
hearing, the judicial hearing shall be held in a free form.

Poland

Article 59 Constitutional Court Act

1. The Tribunal shall, at a hearing, examine applications in cases specified in Article 2.2. The
Tribunal may, at a sitting in camera, examine a complaint concerning constitutional infringements|
if, from the pleadings submitted by the participants in the proceedings in writing, it results
without dispute that the normative act, on the basis of which a court or organ of public adminis-
tration has made a final decision in respect of freedoms or rights or obligations of the person
making the complaint, is in non-conformity to the Constitution. The decision given in this
procedure shall be subject to publication.

Russian
Federa-
tion

Article 62 Federal Constitutional Law on the Constitutional Court

In conformity with the procedure established by the decision of the Constitutional Court of the
Russian Federation the presiding Judge shall propose to the parties to give explanations on the
merits of the question under consideration and to adduce legal arguments to prove their position.

Serbia

Article 31 Law on the Constitutional Court

Participant in proceedings is entitled to present and explain his/her position and reasons during
the procedure, as well as to answer the claims and reasons of other participants in the procedure
Article 38 Law on the Constitutional Court

All participants in proceedings are summoned to public hearing, in order to express their positions
and provide necessary information.

Slovakial

Article 30 Law on the Organisation of the Constitutional Court

1. Matters examined by the Constitutional Court in accordance with Articles 125, 125a, 126, 127,
127a, 129.4 and 129.5 of the Constitution are conducted by oral hearing.

2. The Constitutional Court may, with the consent of the parties to proceedings, waive the oral
hearing if there are reasonable grounds to believe that it would not bring any clarification of the
examined case

3. The right to attend oral hearings applies to the parties to proceedings and their representatives.

Slovenial

Article 36 Constitutional Court Act

(1) The Constitutional Court invites to public hearings the participants in proceedings, represen-
tatives, and persons authorised by the participants in proceedings, as well as other persons whose
presence at the public hearing is deemed necessary.

South
Africa

Rule 11(4) Rules of the Constitutional Court

When an applications is placed before the Chief Justice... he or she shall give directions as to
how the application shall be dealt with and, in particular, as to whether it shall be set down
forhearing or whether it shall be dealt with on the basis of written argument.

Spain

Article 52 Organic Law on the Constitutional Court

1. On receipt of the court records and on expiry of the notification period, the Division shall transmit
the records to the originator of the appeal for protection, the parties who appeared in the proceedings,
the Government Advocate in cases involving the public Administration, and the Office of the
Public Prosecutor. The hearing shall take place within a period applicable to all parties of not
more than twenty days during which pertinent arguments may be put forward.

2. Presentadas las alegaciones o transcurrido el plazo otorgado para efectuarlas, la Sala podra
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deferir la resolucion del recurso, cuando para su resolucion sea aplicable doctrina consolidada
del Tribunal Constitucional, a una de sus Secciones o sefialar dia para la vista, en su caso, o
deliberacion y votacion.

3. La Sala, o en su caso la Seccion, pronunciara la sentencia que proceda en el plazo de 10 dias|
a partir del dia sefialado para la vista o deliberacion.

Switzer-
land

Article 57 Federal Judicature Act
Le président de la cour peut ordonner des débats.

United
States

U.S. Supreme Court Rule 28

1. Oral argument should emphasise and clarify the written arguments in the briefs on the merits.
Counsel should assume that all Justices have read the briefs before oral argument. Oral argument]
read from a prepared text is not favoured. 2. The petitioner or appellant shall open and may
conclude the argument. [...] 3.Unless the Court directs otherwise, each side is allowed one-half
hour for argument.

1.1.10 Table: Suspension of implementation

State

Relevant constitutional or legal provision

Albania

Article 45 Law on the Organisation and Functioning of the Constitutional Court

1. The Constitutional Court, of its own motion or at the request of either of the parties, when it
considers that the implementation of the law or normative act at issue may have consequences on|
state, social or individual interests, upon the decision of the meeting of judges or at the plenary
hearing, may decide to suspend the relevant law or normative act. The suspension lasts until the
final decision of the Constitutional Court is enforced.

Andorra

Article 88 (1) Qualified Law on the Constitutional Court

The appellant asks the Court to set the decision aside and also, where applicable, to suspend its
effects, by reiterating the claim for judicial protection of the right in question, the breach of which|
shall be presented in the same terms as before the ordinary court.

Article 4.2 Qualified Law on the Constitutional Court

The jurisdiction of the Constitutional Court takes priority over that of the ordinary courts. A case
which has been brought before the Constitutional Court cannot at the same time be examined by]
another court. Where the Constitutional Court declares admissible a case which has first been
brought before an ordinary court that court ceases to deal with it.

Armenial

Article 34 of the Law “On the Constitutional Court” of the Republic of Armenia

1. By the initiative of the applicant or the Constitutional Court, after the case is admitted, the
Constitutional Court shall suspend the application of the legal act, the constitutionality of which
is challenged, if the absence of such decision on suspension can cause irretrievable or harmful
consequences to the applicant or the society.

2. The decision on suspension of the arguable legal act gets into force after its publication. The
public is immediately informed on that by the means of Mass Media and the Public Television
and Radio release the relevant information.

Austria

Article 85 Federal Law on the Constitutional Court

1.The complaint shall not have suspensory effect. 2. Upon application by the appellant the
Constitutional Court, by its decision, shall confer suspensory effect on the complaint, provided
that there are no pressing reasons in the public interest why it should not do so and that, after all
the conflicting legal interests concerned have been taken into consideration, the appellant would
sustain disproportionate harm as a result of the implementation or exercise by a third party of the]
right conferred by the administrative decree. Where the conditions which determined the decision
as to the suspensory effect of the complaint have fundamentally changed the Court will have to
give a fresh decision upon application by the appellant, the administrative authority (Article 83,
subparagraph 1) or any persons interested on any other basis.

Belgium

Article 19 Special Law on the Court

At the request of the applicant, the Court may, by a reasoned decision, suspend in full or in part a
statute, decree or rule referred to in Article 134 of the Constitution against which an action for
annulment has been brought.

Article 20

Without prejudice to Article 16 ter of the Special Law on Institutional Reforms of 8 August 1980
and Article 5 ter of the Special Law of 12 January 1989 on the Brussels institutions, the decision|
to suspend may be made only where:
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1. serious grounds are invoked and provided the immediate enforcement of the statute, decree or
rule referred to in Article 134 of the Constitution against which the action has been brought is
likely to occasion serious damage which is not readily redressable;

2. the action is brought against a provision which is identical or similar to a provision which has
already been annulled by the Constitutional Court and which was enacted by the same legislator.

Croatia

Article 45 Constitutional Law on the Constitutional Court

The Constitutional Court may, until the final decision, temporarily suspend the execution of the
individual decisions or actions undertaken on the grounds of the law or the other regulation, the
constitutionality respective the legality of which is being reviewed, if their execution might cause
grave and irreparable consequences.” Article 67 Constitutional Act on the Constitutional Court:
“(1) The constitutional complaint, as a rule, does not prevent the application of the disputed act.
(2) The Constitutional Court may, on the proposal of the applicant, postpone the execution of
court of justice decision until the decision is made, if the execution would cause to the applicant
such damage, which could hardly be repaired, and the postponement is not contrary to the public|
interest nor would the postponement cause to anyone greater damage.

Czech
Repub-
lic

Article 79 Constitutional Court Act

(1) Constitutional complaints shall not have suspensive effect. A petition under Article 73 para. 1,
appealing from a decision dissolving a political party or disallowing its activities, shall have
suspenseful effect. (2) Upon a motion of the complainant, the Court may suspend the enforceability]
of a contested decision, if such would not be inconsistent with important public interests and so
long as the complainant would suffer, due to the enforcement of the decision or the exercise of
the right granted to a third person by the decision, a disproportionately greater detriment than that
which other persons would suffer while enforceability is suspended”.

Article 80: “(1) If a constitutional complaint is directed at some encroachment of a public authority|
other than a decision by it, then in order to avert threatened serious harm or detriment, in order
to forestall a threatened intervention by force, or from some other weighty public interest, the
Court may enjoin the public authority from continuing in its actions ("provisional measures").

[Denmark

§63 Constitution

(1) The courts of justice shall be empowered to decide any question relating to the scope of the

executive’s authority; though any person wishing to question such authority shall not, by taking
the case to the courts of justice, avoid temporary compliance with orders given by the executive
authority.

Estonia

§12 Constitutional Review Court Act

On the basis of a reasoned application of a participant of the proceedings or on its own motion
the Supreme Court may suspend the entry into force of a contested legislation of general applica-
tion or a provision thereof or of an international agreement, until the entry into force of the
Supreme Court judgment.

France

Article 62 Constitution

A provision declared unconstitutional on the basis of article 61 shall be neither promulgated nor
implemented.

A provision declared unconstitutional on the basis of article 61-1 shall be repealed as of the
publication of the said decision of the Constitutional Council or as of a subsequent date determined|
by said decision. The Constitutional Council shall determine the conditions and the limits
according to which the effects produced by the provision shall be liable to challenge.

No appeal shall lie from the decisions of the Constitutional Council. They shall be binding on
public authorities and on all administrative authorities and all courts.

Georgia

Article 25 Law on the Constitutional Court
5. If the Constitutional Court considers that the effects of the normative act are causing irreparable
harm to one party it shall suspend the action of the disputed act before taking a final decision.

Germany)

Article 93d Law on the Federal Constitutional Court

2. As long as and in so far as the panel has not decided on the acceptance of the complaint of
unconstitutionality, the chamber may take all decisions involving the complaint proceedings.

A temporary injunction wholly or partly suspending the application of a law may only be issued
by the panel; Article 32 (7) above shall remain unaffected. The panel shall also decide in the cases
described in Article 32 (3) above.

Article 32 Law on the Federal Constitutional Court

1. In a dispute the Federal Constitutional Court may deal with a matter provisionally by means of}
a temporary injunction if this is urgently needed to avert serious detriment, to ward off imminent
force or for any other important reason for the common weal.
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2. The temporary injunction may be issued without oral pleadings. In particularly urgent instances,)
the Federal Constitutional Court need not give the parties to the principal proceedings, the parties|
entitled to join them or the parties entitled to make a statement an opportunity to make a statement.
3. If the temporary injunction is issued or refused by an order, a protest may be lodged. This shall
not apply to the complainant in proceedings on a complaint of unconstitutionality. The Federal
Constitutional Court shall decide on the protest after oral pleadings. These must be held within
two weeks of receiving the reasons for the protest.

4. A protest against a temporary injunction shall not have any suspensive effect. The Federal
Constitutional Court may stay the execution of the tem porary injunction.

5. The Federal Constitutional Court may announce the decision on the tem porary injunction or
the protest without giving reasons. In this case the reasons shall be transmitted separately to the
parties involved.

6. The temporary injunction shall cease to have effect after six months. It may be renewed with af
majority of two thirds of the votes.

7. 1f a panel does not have a quorum, a temporary injunction may be issued in particularly urgent
cases if at least three judges are present and the decision is taken unanimously. It shall cease to
have effect after one month. If it is confirmed by the panel, it shall cease to have effect six months
after the date of issue.

Greece

Article 50 Law establishing a Special Highest Court

3. Any court which has pending before it a case requiring the application of the provisions of a
law concerning which litigation is pending before the Special Court as provided in Article 48,
shall, after learning of such litigation by any means whatsoever, of its own motion refrain from
delivering a final judgment until the Special Court has ruled.

Latvia

Article 19.2 Law on the Constitutional Court
5. Submitting of the constitutional claim does not suspend the execution of the court decision,
with an exception of cases when the Constitutional Court has ruled otherwise.

Liechten
stein

Article 52 Constitutional Court Act

1) Petitions to the Constitutional Court shall not suspend the act complained of.

2) Upon application of the party, the chairman may rule that individual complaints (article 15)
shall suspend the act complained of, unless compelling public interests countervail and if the
execution would result in a disproportionate burden upon the complainant.

Lithua-
nia

Article 106 paragraph 4 Constitution of the Republic of Lithuania

The presentation by the President of the Republic for the Constitutional Court or the resolution of
the Seimas asking for an investigation into the conformity of an act with the Constitution shall
suspend the validity of the act.

Monte-
negro

Article 63 Draft Law on the Constitutional Court
Constitutional complaint shall not preclude implementation of the individual act against which it
was lodged.

Poland

Article 50 Constitutional Tribunal Act

1. The Tribunal may issue a preliminary decision to suspend or stop the enforcement of the
judgment in the case to which the complaint refers if the enforcement of the said judgment,
decision or another ruling might result in irreversible consequences linked with great detriment
to the person making the complaint or where a vital public interest or another vital interest of the
person making the complaint speaks in favour thereof.

Russia

Article 42 Federal Constitutional Law on the Constitutional Court

In the events of urgency the Constitutional Court of the Russian Federation may propose to the
respective bodies and officials that they suspend the disputed act, the process of entry of the
contested international treaty of the Russian Federation into force until the Constitutional Court
of the Russian Federation has completed the consideration of the case.

Serbia

Article 56 Law on the Constitutional Court

In the course of procedure, until the issuing of a final decision, the Constitutional Court may
suspend the enforcement of an individual act or action taken on the basis of the general act whose
constitutionality or legality are being assessed, where such enforcement could cause irreversible
detrimental consequences.

Slovakial

Article 52 Law on the Organisation of the Constitutional Court

1. The filing of a complaint shall not have any suspensive effect.

2. The Constitutional Court may decide on an interim measure based on the complainant’s motion|
on interim measure and it may suspend the execution of the challenged final decision, measure or|
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other encroachment so long as this does not conflict with important public interest, and so long
as the execution of the challenged decision, measure or other encroachment entails the complainant]
greater damage than that which other persons might incur if the enforceability is suspended; in
particular the Court shall impose on the authority which in the complainant’s opinion has violated|
his/her fundamental rights or freedoms the duty temporarily to desist from execution of the finall
decision, measure, or other encroachment, and the Constitutional Court shall impose the duty on|
third parties temporarily to desist from applying their rights, as recognized by means of a final
decision, measure, or other encroachment.

3. The interim measure shall expire at the latest with the day when the decision on merit becomes|
final, unless the Constitutional Court decides to annul the interim measure earlier.

4. The interim measure may be quashed without any motion, should the reasons lapse for which
it was imposed.

Slovenia

Article 39 Constitutional Court Act

(1) Until a final decision, the Constitutional Court may suspend in whole or in part the implemen-
tation of a law, other regulation, or general act issued for the exercise of public authority if difficult
to remedy harmful consequences could result from the implementation thereof.

(3) If the Constitutional Court suspends the implementation of a regulation or general act issued|
for the exercise of public authority, it may at the same time decide in what manner the decision is|
to be implemented.

Article 58

If a constitutional complaint is accepted, the panel or the Constitutional Court may suspend the
implementation of the individual act which is challenged by the constitutional complaint at a closed]
session if difficult to remedy harmful consequences could result from the implementation thereof,

South
Africa

Article 172(2)(b) Constitution of the Republic of South Africa
A court which makes an order of constitutional invalidity may grant a temporary interdict or other
temporary relief...

Article 172(1)(b) Constitution of the Republic of South Africa

When deciding on a constitutional matter within its power, a court may make any order that is
just and equitable.

Spain

Article 56 Organic Law on the Constitutional Court

1. La interposicion del recurso de amparo no suspendera los efectos del acto o sentencia impugnados.
2. Ello no obstante, cuando la ejecucion del acto o sentencia impugnados produzca un perjuiciol
al recurrente que pudiera hacer perder al amparo su finalidad, la Sala, o la Seccion en el supuesto
del articulo 52.2, de oficio o a instancia del recurrente, podra disponer la suspension, total o parcial,
de sus efectos, siempre y cuando la suspension no ocasione perturbacion grave a un interés con-
stitucionalmente protegido, ni a los derechos fundamentales o libertades de otra persona.

3. Asimismo, la Sala o la Seccion podra adoptar cualesquiera medidas cautelares y resolucione.
provisionales previstas en el ordenamiento, que, por su naturaleza, puedan aplicarse en el procesol
de amparo y tiendan a evitar que el recurso pierda su finalidad.

4. La suspension u otra medida cautelar podra pedirse en cualquier tiempo, antes de haberse
pronunciado la sentencia o decidirse el amparo de otro modo. El incidente de suspension se
sustanciara con audiencia de las partes y del Ministerio Fiscal, por un plazo comun que no exce-
derda de tres dias y con el informe de las autoridades responsables de la ejecucion, si la Sala o

la Seccion lo creyera necesario. La Sala o la Seccion podra condicionar la denegacion de la
suspension en el caso de que pudiera seguirse perturbacion grave de los derechos de un tercero, df
la constitucion de caucion suficiente para responder de los darios o perjuicios que pudieran originarse.
5. La Sala o la Seccion podra condicionar la suspension de la ejecucion y la adopcion de las
medidas cautelares a la satisfaccion por el interesado de la oportuna fianza suficiente para
responder de los dafios y perjuicios que pudieren originarse. Su fijacion y determinacion podra
delegarse en el organo jurisdiccional de instancia.

6. En supuestos de urgencia excepcional, la adopcion de la suspension y de las medidas cautelare.
y provisionales podra efectuarse en la resolucion de la admision a tramite.

Dicha adopcion podra ser impugnada en el plazo de cinco dias desde su notificacion, por el
Ministerio Fiscal y demas partes personadas. La Sala o la Seccion resolvera el incidente mediante]
auto no susceptible de recurso alguno.

Switzer-
land

Article 103 Federal Judicature Act

1. En régle générale, le recours n’a pas d’effet suspensif.

3. Le juge instructeur peut, d’office ou sur requéte d’une partie, statuer différemment sur 1’effet
suspensif.
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“The [ Article 57 Rules of Procedure of the Constitutional Court
Former | During the proceedings, the Constitutional Court may pass a resolution to suspend the execution|
Yu- | of the individual act or action until a final judgment has been adopted.
goslav | Article 27 Rules of Procedure of the Constitutional Court
Repub- | “The Constitutional Court may, during the procedure, until the adoption of a final decision, take
lic of | aresolution ordering the suspension of the execution of certain acts or activities which are under-
Mace- | taken on the basis of a law, other regulation or a general act whose constitutionality or legality is|
donia” | being assessed, if the consequences arising from its execution could not be easily eliminated”.
Turkey | There is no explicit legal regulation yet, but the Constitutional Court
decided in 1993 that it may suspend the application of the challenged legal act if the absence of
such suspension can cause irreparable and harmful consequences and if the act challenged seems|
manifestly unconstitutional. It could be considered that the Constitutional Court will extend this
considerations to the newly created individual constitutional complaint.
United | U.S. Supreme Court Rule 23
States | 2. A party to a judgment sought to be reviewed may present to a Justice an application to stay the

enforcement of that judgment.

1.1.11 Table: Stay of ordinary proceedings

State

Relevant constitutional or legal provision

Albania

Article 68 Law on the Organisation and Functioning of the Constitutional Court

1.When a court of any instance or a trial judge considers during the trial ex officio or at the request
of either party involved that a certain law is unconstitutional and if there is a direct link between|
the law and the solution of the case at hand, that particular law shall not be applied in the case af
hand and after suspending the trial the judge shall refer the file to the Constitutional Court, which
on its side should deliver its verdict as to the constitutionality of the said law.

Andorra

Article 4 Qualified Law on the Constitutional Court: “2. The jurisdiction of the Constitutional
Court takes priority over that of the ordinary courts. A case which has been brought before the
Constitutional Court cannot at the same time be examined by another court. Where the Constitu-
tional Court declares admissible a case which has first been brought before an ordinary court that
court ceases to deal with it”.

Article 55.2 Qualified Law on the Constitutional Court

2. The main case or interlocutory matter, as appropriate, follows its course until the judgment or
resolution stage, at which point the procedure is frozen until the Constitutional Court has
pronounced the decree resolving the matter or decision. If the step which led to the proceedings
being brought before the Constitutional Court concerns the setting aside of actions, no decision
on the principal cause may be taken until the Constitutional Court has taken its decision.

Armenial

Article 71 Law on the Constitutional Court: “2. Before applying to Constitutional Court the
courts must and the Chief Prosecutor has the right to suspend the given case until the decision of]
the Constitutional Court gets into force”.

Belgium

Art. 30 of the Special Law on the Court

A decision to refer a question to the Constitutional Court for a preliminary ruling shall have the
effect of suspending the proceedings and the time lim its for proceedings and limitation periods
from the date of that decision until the date on which the ruling of the Constitutional Court is
notified to the court of law that posed the preliminary question. A copy of the ruling shall be sent
to the parties.

Chile

Article 94 Constitution
[The Chamber] shall be competent to decide on the suspension of the proceeding in which the
action of inapplicability due to unconstitutionality originated.

Croatia

Article 37 Constitutional Law on the Constitutional Court: “(1) If a court of justice in its proceedings|
determines that the law to be applied, or some of its provisions, are not in accordance with the
Constitution, it shall stop the proceedings and present a request with the Constitutional Court to
review the constitutionality of the law, or some of its provisions”.

France

Article 23-3 de la Loi organique n°2009-1523 du 10 décembre 2009 relative a 1’applic ation de
I’article 61-1 de la Constitution.

«Lorsque la question est transmise, la juridiction sursoit a statuer jusqu'a réception de la décision|
du Conseil d'Etat ou de la Cour de cassation ou, s'il a été saisi, du Conseil constitutionnel.
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Le cours de l'instruction n'est pas suspendu et la juridiction peut prendre les mesures provisoires o
conservatoires nécessaires.

Toutefois, il n'est sursis a statuer ni lorsqu'une personne est privée de liberté a raison de l'instance,
ni lorsque l'instance a pour objet de mettre fin a une mesure privative de liberté. La juridiction
peut également statuer sans attendre la décision relative a la question prioritaire de constitution-
nalité si la loi ou le reglement prévoit qu'elle statue dans un délai déterminé ou en urgence. Si lq|
Juridiction de premiére instance statue sans attendre et s'il est formé appel de sa décision,

la juridiction d'appel sursoit a statuer. Elle peut toutefois ne pas surseoir si elle est elle-méme
tenue de se prononcer dans un délai déterminé ou en urgence.

En outre, lorsque le sursis a statuer risquerait d'entrainer des conséquences irrémédiables ou
manifestement excessives pour les droits d'une partie, la juridiction qui décide de transmettre la
question peut statuer sur les points qui doivent étre immédiatement tranchés.Si un pourvoi en
cassation a été introduit alors que les juges du fond se sont prononcés sans attendre la décision
du Conseil d'Etat ou de la Cour de cassation ou, s'il a été saisi, celle du Conseil constitutionnel,
il est sursis a toute décision sur le pourvoi tant qu'il n'a pas été statué sur la question prioritaire]
de constitutionnalité. 1l en va autrement quand l'intéressé est privé de liberté a raison de l'instance
et que la loi prévoit que la Cour de cassation statue dans un délai déterminéy.

Germany

Article 100 Constitution

(1) Where a court considers that a law on whose validity its ruling depends is unconstitutional it
shall stay the proceedings and, if it holds the constitution of a Land to be violated, seek a ruling
from the Land court with jurisdiction for constitutional disputes or, where it holds this Basic
Law to be violated, from the Federal Constitutional Court.

Georgial

Article 19 Organic Law of Georgia on the Constitutional Court

2. if, while considering a particular case, a court of general jurisdiction concludes, that there is a
sufficient ground to deem the law or other normative act, applicable by the court while adjudicating]
upon the case, fully or partially incompatible with the Constitution, the court shall suspend the
consideration of the case and apply to the Constitutional Court.

The consideration of the case shall be resumed after a judgment on the issue is adopted by the
Constitutional Court. (12.02.02 Ne1264 )

Greece

Article 48 Law establishing a Special Highest Court
[...]The case shall furthermore remain pending before the court requesting the preliminary ruling
which, upon delivery of the Special Court’s ruling, shall try the case again at the request of one
of the parties or of its own motion, it being compelled to abide by the ruling of the Special Court]
which shall be transmitted to it by the Registrar of the Special Court.

Hungary|

Article 38 Act on the Constitutional Court
1. A judge shall initiate the proceedings of the Constitutional Court while suspending the judiciall
process if he/she in the course of any pending case, he/she considers unconstitutional the legal
rule or other legal means of the State control which he/she needs to apply.

Italy

Section 23 Law on the composition and procedures of the Constitutional Court

If the case cannot be tried without first resolving the question of constitutionality, or if the trial
court does not consider that the question of constitutionality raised is groundless, it shall issue an|
order referring the matter immediately to the Constitutional Court, setting out the terms and the
reasons for raising the question of constitutionality, and shall suspend trial proceedings.

Latvia

Article 19.2 Law on the Constitutional Court

3.[...] Initiating a case at the Constitutional Court means the civil, criminal or administrative case
shall not be reviewed at the court of general jurisdiction to the time of announcement of a
Constitutional Court Judgment.

Liechten-
stein

Atrticle 18 1) Constitutional Court Act: “The Constitutional Court shall decide on the
constitutionality of laws or individual legislative provisions:

b) on application of a court, if and to the extent that the court has to apply a law or individual
provisions thereof (on the basis of precedent) that it be lieves to be unconstitutional in a matter
pending before it and the court has decided to interrupt the proceedings to request a ruling by the
Constitutional Court”.

Lithua-
nia

Article 67 Law on the Constitutional Court of the Republic of Lithuania

Provided that there are grounds to consider that a law or other legal act, which shall be applicable]
in a concrete case, fails to conform with the Constitution, the court (judge) shall suspend the
examination of said case and, with regard to the competence of the Constitutional Court, shall
appeal to it with a petition to decide whether the said law or other legal act is in conformity with|
the Constitution.
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Luxem-
burg

Article 7 Law on the Organisation of the Constitutional Court

The decision to put a preliminary question to the Constitutional Court suspends the proceedings
and all procedural time limits or limitation periods from the date of the decision up to the date on|
which the referring court receives the Constitutional Court’s ruling on the preliminary question.

Russian
Federa-
tion

Article 98 Federal Law on the Constitutional Court
The Constitutional Court of the Russian Federation having taken up the complaint on the violation|
by the law of the constitutional rights and freedoms of citizens for the consideration shall notify
about that the court or other body which considers the case in which the appealed law has been
applied or ought to be applied. Such notification does not entail the suspension of the proceedings|
on the case.

The court or other body which considers the case in which the appealed law has been applied or
ought to be applied may suspend the proceedings pending the passing of the judgment of the
Constitutional Court of the Russian Federation.

Article 103

Consequences of the Submission of Requests

During the period from the time when the court hands down a decision to petition the Constitu-
tional Court of the Russian Federation and until the adoption of a ruling by the Constitutional
Court of the Russian Federation, proceedings on the case or the implementation of the decision
handed down by the court on the case shall be suspended.

Slovenial

Article 156 Constitution
If a court deciding some matter deems a law which it should apply to be unconstitutional, it must]
stay the proceedings and initiate proceedings before the Constitutional Court. The proceedings
in the court may be continued after the Constitutional Court has issued its decision.

Article 23 Constitutional Court Act

(1) When in the process of deciding a court deems a law or part thereof which it should apply to
be unconstitutional, it stays the proceedings and by a request initiates proceedings for the review
of its constitutionality.

(2) If the Supreme Court deems a law or part thereof which it should apply to be unconstitutional,
it stays proceedings in all cases in which it should apply such law or part thereof in deciding on
legal remedies and by a request initiates proceedings for the review of its constitutionality.

(3) If by a request the Supreme Court initiates proceedings for the review of the constitutionality|
of a law or part thereof, a court which should apply such law or part thereof in deciding may stay|
proceedings until the final decision of the Constitutional Court without having to initiate proceedings|
for the review of the constitutionality of such law or part thereof by a separate request.

South
Africa

Section 172(2)(b) Constitution of the Republic of South Africa
A court which makes an order of constitutional invalidity ... may adjourn the proceedings, pending
a decision of the Constitutional Court on the validity of that Act or conduct.

Spain

Article 35 Organic Law on the Constitutional Court

2. El organo judicial sélo podra plantear la cuestion una vez concluso el procedimiento y dentro|
del plazo para dictar sentencia, o la resolucion jurisdiccional que procediese, y deberd concreta
la ley o norma con fuerza de ley cuya constitucionalidad se cuestiona, el precepto constituciona
que se supone infringido y especificar o justificar en qué medida la decision del proceso depende
de la validez de la norma en cuestion. Antes de adoptar mediante auto su decision definitiva, el
organo judicial oira a las partes y al Ministerio Fiscal para que en el plazo comun e improrrogable|
de 10 dias puedan alegar lo que deseen sobre la pertinencia de plantear la cuestion de inconsti-
tucionalidad, o sobre el fondo de esta; seguidamente y sin mas tramite, el juez resolverda en el plazo
de tres dias. Dicho auto no serd susceptible de recurso de ninguna clase. No obstante, la cuestion
de in constitucionalidad podra ser intentada de nuevo en las sucesivas instancias o grados en
tanto no se llegue a sentencia firme.

“The
Former
[Yugoslay
Repub-

lic of
Mace-
donia”

Article 17 Law on the Courts

When the court finds that the Law that is to be applied in the specific case is not in accordance
with the Constitution, and the constitutional provisions cannot be directly applied, will stay the
procedure until the Constitutional Court delivers a decision. The party has a right to an appeal
against the decision for stay of the procedure

Ukraine

Article 83 Law on the Constitutional Court

When, in the process of examination of cases under general court procedure, a dispute concerning|
the constitutionality of norms of a law which is being applied by the court arises, the examination
of the case shall be suspended.
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1.1.12 Table: Injunctive measures

State

Relevant constitutional or legal provision

Germany|

Article 32 Law on the Federal Constitutional Court: “1.In a dispute the Federal Constitutional
Court may deal with a matter provisionally by means of a temporary injunction if this is urgently
needed to avert serious detriment, to ward off imminent force or for any other important reason for
the common weal. 2. The temporary injunction may be issued without oral pleadings. In
particularly urgent instances, the Federal Constitutional Court need not give the parties to the
principal proceedings, the parties entitled to join them or the parties entitled to make a statement
an opportunity to make a statement.

3. If the temporary injunction is issued or refused by an order, a protest may be lodged. This shall
not apply to the complainant in proceedings on a complaint of unconstitutionality. The Federal
Constitutional Court shall decide on the protest after oral pleadings. These must be held within
two weeks of receiving the reasons for the protest. 4. A protest against a temporary injunction
shall not have any suspensive effect. The Federal Constitutional Court may stay the execution of]
the temporary injunction”.

[Liechten-
stein

Article 53 Constitutional Court Act
1) Upon the request of a party and subject to the conditions specified in article 52 paragraph 2, the
chairman may order such preliminary measures for the duration of the proceedings as appear nec-
essary to regulate an existing situation in the interim or to preserve endangered legal circumstances.

Malta

Article 4 European Convention Act
2. The Civil Court, First Hall, shall have original jurisdiction to hear and determine any application|
made by any person in pursuance of subsection 1 of this section, and may make such orders, issug]
such writs and give such directions as it may consider appropriate for the purpose of enforcing,
or securing the enforcement, of the Human Rights and Fundamental Freedoms to the enjoyment
of which the person concerned is entitled.

South
Africa

Section 172(2)(b) Constitution of the Republic of South Africa
A court which makes an order of constitutional invalidity may grant a temporary interdict or other
temporary relief, or may adjourn the proceedings, pending a decision of the Constitutional Court
on the validity of that Act or conduct.

Article 172(1)(b) of the Constitution of the Republic of South Africa

When deciding on a constitutional matter within its power, a court may make any order that is
just and equitable.

Slovenia

Article 39 Constitutional Court Act

(1) Until a final decision, the Constitutional Court may suspend in whole or in part the implemen-
tation of a law, other regulation, or general act issued for the exercise of public authority if difficult
to remedy harmful consequences could result from the implementation thereof.

(2) If a participant in proceedings motions for a suspension referred to in the preceding paragraph,
and the Constitutional Court deems the conditions for the suspension not to be fulfilled, it
dismisses the motion by an order. If the Constitutional Court does not decide otherwise, the state-
ment of reasons of the order by which the motion was dismissed includes only a statement of the]
legal basis for the adoption of the decision and the composition of the Constitutional Court.

(3) If the Constitutional Court suspends the implementation of a regulation or general act issued
for the exercise of public authority, it may at the same time decide in what manner the decision is
to be implemented.

(4) An order by which the implementation of a regulation or general act issued for the exercise of]
public authority is suspended must include a statement of reasons.

(5) The order referred to in the preceding paragraph is published in the Official Gazette of the
Republic of Slovenia as well as in the official publication in which the respective regulation or
general act issued for the exercise of public authority was published. Such suspension takes effect
the day following the publication of the order in the Official Gazette of the Republic of Slovenia,|
and in case of a public announcement of the order, the day of its announcement.

Article 58

If a constitutional complaint is accepted, the panel or the Constitutional Court may suspend the
implementation of the individual act which is challenged by the constitutional complaint at a
closed session if difficult to remedy harmful consequences could result from the implementation|
thereof.

Switzer-
land

Article 104 Federal Judicature Act
Le juge instructeur peut, d’office ou sur requéte d’une partie, ordonner les mesures provisionnelle
nécessaires au maintien de 1’état de fait ou a la sauvegarde d’intéréts menacés. s|
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1.1.

13 Table: Extension of norms under review

State

Relevant constitutional or legal provision

[Armenia

Article 68 of the Law On the Constitutional Court of the Republic of Armenia

9. While determining the constitutionality of any general act mentioned in Paragraph 1 of Article
100 of the Constitution the Constitutional Court together with the challenged provision of the act
finds out the constitutionality of any other provision of the act from the perspective of systematic
interrelation of those. If the findings of the Court prove that other provisions of the act are inter-
related with the challenged provisions and are not in conformity with the Constitution, the
Constitutional Court can determine those provisions also invalid and unconstitutional.

Croatia

Article 38 of the Constitutional Act on the Constitutional Court :

(2)"The Constitutional Court itself may decide to institute proceedings to review the constitution-|
ality of the law and the review of constitutionality and legality of other regulations”

Article 71 Constitutional Act on the Constitutional Court

(1) The Chamber, respective the Session of the Constitutional Court shall examine only the
violations of constitutional rights which are stated in the constitutional complaint.” But: Article
74:“If ascertained that the constitutional right of the applicant has been violated not only by the
disputed, but also by some other act brought in this matter, the Constitutional Court shall repeal
by the decision, as a whole or in part, and this act as well.

Liechten-]
stein

Article 19 Constitutional Court Act

1) If the Constitutional Court finds that a law or individual provisions thereof are incompatible
with the Constitution, it shall annul the law or the relevant provisions. If further provisions of the
law that are directly connected therewith are incompatible with the Constitution for the same
reasons, the Constitutional Court may also annul them ex officio without an application.

IMoldoval

Article 6 Code of constitutional jurisdiction

3) During the constitutional control of contested act Constitutional Court can adopt a decision
concerning other normative acts which constitutionality depend fully or partially on constitutionality|
of the contested act.

Serbia

Article 54 Law on the Constitutional Court
In the procedure of assessing constitutionality and legality, the Constitutional Court is not
constrained by the request of the authorised propounder, or initiator.

Slovenia

Article 30 Constitutional Court Act

In deciding on the constitutionality and legality of a regulation or general act issued for the exercise]
of public authority, the Constitutional Court is not bound by the proposal of a request or petition.
The Constitutional Court may also review the constitutionality and legality of other provisions of
the same or other regulation or general act issued for the exercise of public authority for which a
review of constitutionality or legality has not been proposed, if such provisions are mutually related|
or if such is necessary to resolve the case.

Article 59

(1) By a decision the Constitutional Court either dismisses a constitutional complaint as unfounded
or grants such and in whole or in part annuls or abrogates the individual act, and remands the case
to the authority competent to decide thereon.

(2) If the Constitutional Court deems that the challenged individual act is based on a potentially un-
constitutional or unlawful regulation or general act issued for the exercise of public authority, it in-
itiates proceedings for the review of the constitutionality or legality of such regulation or general act]
issued for the exercise of public authority and decides by applying the provisions of Chapter IV of this Act.

Article 14 Rules of Procedure of the Constitutional Court: During the examination of the
constitutionality of a law or of the constitutionality and legality of a regulation or other common|
act, the Constitutional Court may also assess the constitutionality and legality of a regulation or
other general act that is not challenged in the petition.

Article 29 of the Law on the Organisation and Trial Proceedings of the Constitutional Court:
The Constitutional Court may extend the scope of norms under review only in exceptional cases|
where the annulment of the originally challenged norms renders another norm and/or part of the
norm meaningless or inapplicable; norms may also be omitted from the text with due reasoning.

Ukraine

Article 61 Law on the Constitutional Court: If consideration of the case

arising from constitutional claim or constitutional petition reveals the non-conformity with the
Constitution of Ukraine of legal acts (their separate parts) other than those for which an examination|
has been opened and which influences the adoption of a decision or the providing of an opinion
in the case, the Constitutional Court of Ukraine recognises such legal acts (their separate parts) as|
unconstitutional.

106



1.1.14 Table: Erga omnes effect

State

Relevant constitutional or legal provision

Albania

Article 132 (1) Constitution: “The decisions of the Constitutional Court have general binding force]
and are final”.

Argen-
tina

No precedent; decisions concern only concrete case, even by Supreme Court; however,
precedent is informally established in practice.

[Armenia

Article 61 Law on the Constitutional Court

5. The decisions of the Constitutional Court on the substance of the case are mandatory for all the

state and local self-government bodies, their officials as well as for the natural and legal persons in|
the whole territory of the Republic of Armenia.

6. The procedural decisions of the Constitutional Court are mandatory for all the participants of the]
case and other addressees of those.

Article 69 Law on the Constitutional Court

12. In cases defined by this Article if the Constitutional Court decision finds the challenged provision|
unconstitutional and annuls it, the final judicial act shall be revisited in the order prescribed by Law.

Austria

Article 139 Constitution

(6) If an ordinance has been rescinded on the score of illegality or if the Constitutional Court has
pursuant to para. 4 above pronounced an ordinance to be contrary to law, all courts and administrative]
authorities are bound by the Court’s decision, the ordinance shall however continue to apply to the]
circumstances effected before the rescission, the case in point excepted, unless the Court in its rescis-
sory judgment decides otherwise. If the Court has in its rescissory judgment set a deadline pursuant
to para. 5 above, the ordinance shall apply to all the circumstances effected, the case in point
excepted, till the expiry of this deadline.

Article 140

(7) If a law has been rescinded on the score of unconstitutionality or if the Constitutional Court has|
pursuant to para. 4 above pronounced a law to be unconstitutional, all courts and administrative au|
thorities are bound by the Court’s decision. The law shall however continue to apply to the circum-
stances effected before the rescission the case in point excepted, unless the Court in its rescissory
judgment decides otherwise. If the Court has in its rescissory judgment set a deadline pursuant to
para. 5 above, the law shall apply to all the circumstances effected, the case in point excepted till
the expiry of this deadline.

Azerbai-
an

Article 66 Law on the Constitutional Court. Legal Force of Resolutions of Constitutional Court
66.1. According to Article 130.9 of the Constitution of Azerbaijan Republic, the resolutions of
Constitutional Court shall have binding force through out the territory of Azerbaijan Republic.

Belgium

Article 9 Special Law on the Court

1. Judgments of annulment delivered by the Constitutional Court shall have force of res judicata
commencing from their publication in the Moniteur belge.

2. Judgments delivered by the Constitutional Court which dismiss an action for annulment shall be]
binding on the courts in respect of questions of law settled by such judgments.

Article 28

The court which raised the preliminary issue, and any other court called upon to rule on the same
matter, shall, in settling the dispute which gave rise to the questions referred to in Article 26, comply]
with the ruling of the Constitutional Court.

Bosnia
and
Herze-
govina

Article 63 Rules of the Constitutional Court

2. In a decision establishing incompatibility under Article V1.3 (a) and V1.3 (c), the Constitutional
Court may quash the general act or some of its provisions, partially or entirely.

Article 64

1. In a decision granting an appeal, the Constitutional Court shall quash the challenged decision and}
refer the case back to the court or to the body which took that decision, for renewed proceedings. If
the law regulating the competence for acting in the respective legal matter was amended prior to
taking of a decision by the Constitutional Court, the court or the body which took the quashed
decision is obligated to refer the case to the competent court or body without delay.

Brazil

Article 52 Constitution

It is exclusively the competence of the Federal Senate:

X — to stop the application, in full or in part, of a law declared unconstitutional by final decision of
the Supreme Federal Court.

Article 103-A. The Supreme Federal Court shall have the power to, by own initiative or by provo-
cation, by means of a decision taken by two thirds of their members, after reiterated decisions abouf]
constitutional matter, approve summary which, after publication in official gazette, shall have binding]
effect over the other bodies of the Judiciary Power and over the direct and indirect public adminis-
tration, at federal, State and municipal levels, as well as proceed to their revision or cancelling, in
the manner provided for in law.
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State

Relevant constitutional or legal provision

Bulgaria

Article 22 Constitutional Court Act

1. With its decision the Court shall rule only on the motion as presented. It shall not be limited to
the indicated grounds for non-conformity with the Constitution.

2. Acts which have been declared unconstitutional shall not be implemented.

3. When an act has been issued by an incompetent organ the Constitutional Court shall declare it
null and void.

4. The legal effects which have occurred on the basis of the act set out in paragraph 2 shall be
resolved by the organ which has issued it.

Canada

Section 52 of the Supreme Court Act.

The Court shall have and exercise exclusive ultimate appellate civil and criminal jurisdiction within
and for Canada, and the judgment of the Court is, in all cases, final and conclusive.

Only decisions of Supreme Court have erga omnes effect; see
http://www.er.uqam.ca/nobel/r31400/jur2515/ndecours/jur2515chap7-2007.pdf

Croatia

Constitutional Act on the Constitutional Court
Article 31

(1) The decisions and the rulings of the Constitutional Court are obligatory and every individual or
legal person shall obey them.

(2) All bodies of the central government and the local and regional self-government shall, within
their constitutional and legal jurisdiction, execute the decisions and the rulings of the Constitutional Court.

Czech | Article 89 Constitution.
Repub- | (2) Enforceable decisions of the Constitutional Court are binding on all authorities and persons.
lic Constitutional Court Act

Article 82
(3) If it grants the constitutional complaint of a natural or legal person under Article 87 para. 1, lit.
d) of the Constitution, the Court shall:
a) annul the contested decision of the public authority, or
b) if a constitutionally guaranteed fundamental right or basic freedom was infringed as the result of
an encroachment by a public authority other than a decision, enjoin the authority from continuing
to infringe this right or freedom and order it, to the extent possible, to restore the situation that
existed prior to the infringement.

France | Article 62.
A provision declared unconstitutional on the basis of article 61 shall be neither promulgated nor
implemented.
A provision declared unconstitutional on the basis of article 61-1 shall be repealed as of the
publication of the said decision of the Constitutional Council or as of a subsequent date determined
by said decision. The Constitutional Council shall determine the conditions and the limits according
to which the effects produced by the provision shall be liable to challenge.
No appeal shall lie from the decisions of the Constitutional Council. They shall be binding on public
authorities and on all administrative authorities and all courts.

Germany | Article 94 Constitution

(2) The constitution and procedure of the Federal Constitutional Court shall be governed by a federal|
law which shall specify the cases in which its decisions have the force of law.

Article 31 Law on the Federal Constitutional Court

1. The decisions of the Federal Constitutional Court shall be binding upon federal and Land
constitutional organs as well as on all courts and authorities.

2. In cases pursuant to Article 13 (6), (11), (12) and (14) above decisions of the Federal Constitutional
Court shall have the force of law. This shall also apply in cases pursuant to Article 13 (8a)
[constitutional complaint] above if the Federal Constitutional Court declares a law to be compatible
or incompatible with the Basic Law or to be null and void. If a law is declared to be compatible or
incompatible with the Basic Law or other federal law or to be null and void, the decision shall be
published in the Federal Law Gazette by the Federal Ministry of Justice. The above shall apply
mutatis mutandis to decisions in cases pursuant to Article 13 (12) and (14) above.

Article 79 Law on the Federal Constitutional Court

1. New proceedings may be instituted in accordance with the provisions of the Code of Criminal
Procedure against a final conviction based on a rule which has been declared incompatible with the]
Basic Law or null and void in accordance with Article 78 above or on the interpretation of a rule
which the Federal Constitutional Court has declared incompatible with the Basic Law.

2. In all other respects, subject to the provisions of Article 95 (2) below or a specific statutory
provision, final decisions based on a rule declared null and void pursuant to Article 78 above shall
remain unaffected. The execution of such decision shall not be admissible. Where enforcement is to|
be effected in accordance with the provisions of the Code of Civil Procedure the provisions
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State

Relevant constitutional or legal provision

of Article 767 of the Code shall apply mutatis mutandis. Claims on account of unjustified benefit
shall be excluded.

Article 95 Law on the Federal Constitutional Court

1. If the constitutional complaint is upheld, the decision shall state which provision of the Basic
Law has been infringed and by which act or omission.

The Federal Constitutional Court may at the same time declare that any repetition of the act or
omission against which the complaint was directed will infringe the Basic Law.

2. If a constitutional complaint against a decision is upheld, the Federal Constitutional Court shall
quash the decision and in cases pursuant to the first sentence of Article 90 (2) above it shall refer the|
matter back to a competent court.

3. If a constitutional complaint against a law is upheld, the law shall be declared null and void. The
same shall apply if a constitutional complaint pursuant to paragraph 2 above is upheld because the
quashed decision is based on an unconstitutional law.

Greece

Article 51 Law on the Special Highest Court

1. A decision by the Special Court resolving a dispute concerning assessment of the constitutionality|
of a law or its interpretation shall have force erga omnes as from its delivery in open court, subject
to paragraph 4 of this article.

Hungary

Article 32A Constitution

(2) The Constitutional Court shall annul the statutes and other legal norms that it finds to be
unconstitutional.

Article 27 Law on the Constitutional Court

1. The decision of the Constitutional Court may not be appealed.

2. The decisions of the Constitutional Court shall be binding on everybody.

Ireland

Article 34 (3) Constitution

6° The decision of the Supreme Court shall in all ¢ ases be final and conclusive.

4° No law shall be enacted excepting from the appel late jurisdiction of the Supreme Court cases
which involve questions as to the validity of any law having regard to the provisions of this Constitution.

Italy

Article 136 Constitution

When the Court declares the constitutional illegitimacy of a law or enactment having the force of
law, the law ceases to have effect from the day following the publication of the decision.

Article 30, cl. 3 of the Law on the composition and procedures of the Constitutional Court (Law no.
87/1953):

Laws declared unconstitutional cannot find application starting from the day following publication|
of the decision

Korea,
Republic

Constitutional Court Act

Article 47 (Effect of Decision of Unconstitutionality)

(1) Any decision that statutes are unconstitutional shall bind the ordinary courts, other state agencies
and local governments.

Liech-
tenstein

Article 17 Law on the Constitutional Court

1) If the Constitutional Court finds a violation, by the decision or order of a public authority
complained of, of one of the complainant’s constitutionally guaranteed rights or of one of his rights|
guaranteed by international conventions for which the lawmaking power has explicitly recognised
an individual right of complaint (article 15 paragraph 2), the Constitutional Court shall annul such
decision or order and, if applicable, shall call upon the responsible authority to decide the matter anew.
Article 19 Law on the State Court

1) If the Constitutional Court finds that a law or individual provisions thereof are incompatible with|
the Constitution, it shall annul the law or the relevant provisions. If further provisions of the law
that are directly connected therewith are incompatible with the Constitution for the same reasons,
the Constitutional Court may also annul them ex officio without an application.

Article 54

The decisions of the Constitutional Court shall be binding upon all authorities of the country and of
the municipalities as well as upon all courts. In cases according to articles 19, 21 and 23, the
judgment of the Constitutional Court shall be universally binding.

Lithua-
nia

Article 72 Law on the Constitutional Court
Rulings adopted by the Constitutional Court shall have the power of law and shall be binding to all|
governmental institutions, companies, firms, and organisations as well as to officials and citizens.

Luxem-
bourg

Article 15 Law on the organisation of the Constitutional Court:
The referring court and any other court called on to deal with the same case shall abide by the
Constitutional Court’s ruling when determining the case.
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Relevant constitutional or legal provision

Malta

Article 242 Code of Organisation and Civil Procedure

When a court, by a judgment which has become res judicata, declares any provision of any law to
run counter to any provision of the Constitution of Malta or to any human right or fundamental freedom|
set out in the First Schedule to the European Convention act, or to be ultra vires, the registrar shall
send a copy of the said judgment to the Speaker of the House of Representatives, who shall during]
the first sitting of the House following the receipt of such judgment inform the House of such receipt
and lay a copy of the judgment on the table of the House.

IMoldova

There is no explicit provision on erga omnes effect, but according to Article 140 Constitution
(1) Laws and other regulations or parts thereof become null and void from the moment that the
Constitutional Court passes the appropriate decisions to that effect.

Monte-
negro

Article 151 Constitution

The decision of the Constitutional Court shall be generally binding and enforceable.

Article 62 Draft Law on the Constitutional Court

If a human right or freedom guaranteed by the Constitution of more persons was violated by an
individual act, and only some of them lodged constitutional complaint, the decision of the Constitutionall
Court shall also relate to persons who did not lodge the constitutional complaint, provided that they are
in the same legal situation.

Mexico

As for judgments by ordinary courts:

Art.107 Constitution

L. Judgment will always be such that it only will be concerned with particular parties, limited to relief]
and protection in special cases for those who are making the complaint, without making a general
declaration with respect to the law or act that motivates the complaint.

Article 19227

The jurisprudence established by the Supreme Court of Justice, either sitting in plenary or in
chambers, is obligatory for these in relation to what the plenary decrees, and also to the unitary and|
collegial circuit tribunals, the district courts, the military tribunals and courts under common
authority of the States and the federal district, and local and federal administrative tribunals and labour]
tribunals.

The resolutions shall constitute jurisprudence if what is declared in the resolutions is uphold in five
consecutive enforceable sentences, that they are approved of by at least eight judges if it concerns
the jurisprudence of the plenary and four judges in the case of jurisprudence of the chambers.

Peru

As for procedures before ordinary courts:

Article 14 Organic Law on the Judicial Power?’

In all these cases the judges shall limit themselves to declaring the inapplicability of the legal norm|
due to unconstitutionality, for the concrete case, without affecting its legal force, which is controlled|
in the form established by the Constitution.

Article 35 of Law no. 26.435%7

The sentences passed in unconstitutionality proceedings shall have authority of res judicata, shall
bind all public powers and shall produce general effects from the day following their publication.
Article VII Constitutional Procedure Code (p.t.)>"°

273 Articulo 192.-1a jurisprudencia que establezca la suprema corte de justicia, funcionando en pleno o en

salas,

es obligatoria para estas en tratandose de lasque decrete el pleno, y ademas para los tribunales

unitarios y colegiados de circuito, los juzgados de distritos los tribunales militares y judiciales del orden
comun de los estados y del distrito federal; y tribunales administrativos y del trabajo, locales o federales.
Las resoluciones constituiran jurisprudencia, siempre que lo resuelto en ellas se sustenten en cinco sen-
tencias ejecutorias ininterrumpidas por otra en contrario, que hayan sido aprobadas por lo menos por
ocho ministros si se tratara de jurisprudencia del pleno, o por cuatro ministros, en los casos de jurispru-
dencia de las salas. Tambien constituyen jurisprudencia las resoluciones que diluciden las contradicciones
de tesis de salas y de tribunales colegiados.

http://info4 juridicas.unam.mx/ijure/fed/19/80.htm?s=

274 Ley organica del poder judicial Articulo 14 En todos estos casos los magistrados se limitan a declarar la
inaplicacion de la norma legal por incompatibilidad constitucional, para el caso concreto, sin afectar su
vigencia, la que es controlada en la forma y modo que la Constitucion establece.

275 Articulo 35 de la ley n°26.435, las sentencias recaidas en los procesos de inconstitucionalidad tienen
autoridad de cosa juzgada, vinculan a todos los poderes publicos y producen efectos generales desde el
dia siguiente a la fecha de su publicacion.

276 Las sentencias del Tribunal Constitucional que adquieren la autoridad de cosa juzgada constituyen prece-
dente vinculante cuando asi lo exprese la sentencia, precisando el extremo de su efecto normativo. Cuando
el Tribunal Constitucional resuelva apartandose del precedente, debe expresar los fundamentos de hecho
y de derecho que sustentan la sentencia y las razones por las cuales se aparta del precedente.
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Relevant constitutional or legal provision

The sentences of the Constitutional Tribunal which have authority of resjudicata shall constitute
binding precedent if the sentence specifying the scope of its normative effects so states. If the
Constitutional Tribunal decides to diverge from the precedent, it must specify the factual and legal
bases that underlie the sentence and the reasons why it diverges from the precedent.

Article 2277

If the threat to or violation of acts that have their basis in the application of a directly applicable
unconstitutional norm is invoked, the sentence declaring the request admissible shall declare in
addition the inapplicability of the specified norm.

Poland

Article 190 Constitution:

1. Judgments of the Constitutional Tribunal shall be of universally binding application and shall be final.
4. A judgment of the Constitutional Tribunal on the nonconformity to the Constitution, an interna-
tional agreement or statute, of a normative act on the basis of which a legally effective judgment of]
a court, a final administrative decision or settlement of other matters was issued, shall be a basis for
re-opening proceedings, or for quashing the decision or other settlement in a manner and on principles|
specified in provisions applicable to the given proceedings.

Article 71 Constitutional Tribunal Act

2. Where the Tribunal decides that the normative act ceases to have effect after the day of the
publication of the judicial decision confirming its non-conformity to the Constitution, ratified
international agreement or statutes, it shall, in the judicial decision, determine the date the act shall
cease to have effect.

Portugal

Article 281 Constitution

General review of constitutionality and legality:

3. The Constitutional Court also has jurisdiction to review and give generally binding rulings on
the unconstitutionality or illegality of a legal rule, the application of which it has held to be
unconstitutional or illegal in three appeals.

Article 80 law on the Constitutional Court:

1. The decision on the appeal determines res judicata regarding the question of unconstitutionality
or illegality.

2. Should the Constitutional Court judge the appeal to be founded, even if only partially, the
proceedings drop back to the court from which they came, so that this same court, depending on the]
case, can change the decision or have it changed in agreement with the judgment on the question of]
unconstitutionality or illegality.

3. In the case of a judgment of unconstitutionality or legality on the rule applied in the decision
appealed, or refused application, being founded on a particular interpretation of this same rule, this
should be applied with the same interpretation in the case in question.

IRomania

Article 147 Constitution

(1) Any provisions of the laws and ordinances in force, as well as any of the regulations which are
held as unconstitutional, shall cease their legal effects within 45 days from publication of the decision|
rendered by the Constitutional Court where Parliament or Government, as may be applicable, have]
failed, in the meantime, to bring these unconstitutional provisions into accord with those of the
Constitution. For this limited length of time the provisions declared unconstitutional shall be
suspended as of right.

(2) In cases related to laws declared unconstitutional before their promulgation, Parliament must
reconsider those provisions concerned in order to bring such into line with the decision rendered by
the Constitutional Court.

(3) If a treaty or international agreement has been declared constitutional according to Article 146
subparagraph b), such may no longer be demurred against via an objection of unconstitutionality.
Any treaty or international agreement held as unconstitutional cannot be ratified.

(4) Decisions of the Constitutional Court shall be published in the Official Gazette of Romania. As
from their publication, decisions shall be generally binding and take effect only for the future.
Article 29 (3) Law on the Organisation and Operation of the Constitutional Court Legal provisions
whose constitutionality has been found by prior decision of the Constitutional Court cannot be
challenged by an exception of unconstitutionality”.

Article 31 Law on the Organisation and Functioning of the Constitutional Court The decision by
which the unconstitutionality of a law or of a Government ordinance which is in force, or of
provisions thereof, is decided shall be final and binding* “decision dismissing the objection of
unconstitutionality is not effective erga omnes, but only inter partes, which allows other legal subjects as

277 Article 2 Codigo procesal constitucional: Cuando se invoque la amenaza o violacion de actos que tienen
como sustento la aplicacion de una norma autoaplicativa incompatible con la Constitucion, la sentencia
que declare fundada la demanda dispondra, ademas, la inaplicabilidad de la citada norma.
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well to raise an identical objection, in anticipation that the Constitutional Court may decide to change
its jurisprudence and eventually admit the objection of unconstitutionality?7s.

Russian
Federa-
tion

Article 6 Federal Constitutional Law on the Constitutional Court

The decisions of the Constitutional Court of the Russian Federation shall be obligatory throughout
the territory of the Russian Federation for all representative, executive, and judicial organs of State
Government, organs of local government, enterprises, agencies, organisations, officials, citizens and|
their associations.

Art. 79

Legal Force of Decisions

Decisions of the Constitutional Court of the Russian Federation shall be final, not subject

to appeal and shall enter into force without delay after their announcement.

Decisions of the Constitutional Court of the Russian Federation shall be directly effective and not
require confirmation by other bodies or officials.

The legal force of a decree of the Constitutional Court of the Russian Federation declaring an act
unconstitutional may not be overcome by the repeat adoption of the same act. Acts or certain of
their provisions declared unconstitutional shall lose force; international agreements of the Russian
Federation which have not entered into force shall not be subject to introduction into force or application.
Decisions of courts and other bodies based on acts declared unconstitutional shall not be enforced
and must be reviewed where established by federal law. In the event that the declaration of a normative|
act as unconstitutional has created a gap in legal regulation, the Constitution of the Russian Federation|
shall be directly applied.

San
Marino

Qualified law on the organisation of the Collegio Garante (p.t.)

Article 1327

The declaration of inadmissibility of the request by the judge a quo doesn’t preclude to lodge again|
a request concerning the same question before other instances or in other proceedings.

Article 14280

4. The decision of acceptance and of rejection are adopted with sentences. In the case of an
acceptance, the Collegio Garante will declare the impugned provisions illegitimate.

6. Within five days after their deposit, the decisions following requests submitted incidentally are
transmitted, with the restitution of the files, to the judicial authority before which the proceeding is|
pending.

Serbia

Article 7 Law on the Constitutional Court
Decisions of the Constitutional Court are final, enforceable and universally binding.

Slovakia

Article 127(2) Constitution

If the Constitutional Court grants a complaint, it shall hold in its decision that the rights or freedoms|
according to section 1 have been violated by a final decision, measure or other encroachment and it
shall annul that decision, measure or other encroachment

Article 56 Law on the Organisation of the Constitutional Court

(1) Should the Constitutional Court grant the complaint, in its decision the Court shall state which
fundamental right or freedom or which provision of the Constitution, constitutional law or interna-
tional treaty has been violated, and also shall specify the final decision, measure or other encroach-|
ment due to which the fundamental right or freedom has been violated.

(2) Should the fundamental right or freedom be violated by a decision or measure, the Constitutional
Court shall annul that decision or measure. The Constitutional Court shall also annul any other
encroachment that has violated a fundamental right or freedom, should the nature of the encroachment]
make annulling possible.

(3) If the Constitutional Court grants the complaint, it may:

a) order that the authority, violating the fundamental right or freedom through its inactivity, shall
proceed further according to procedural codes,

278 CDL-JU(2004)021, 1. Vida, “The obligatory force of decisions of the Constitutional Court for other
courts as stabilising factor”, report for the Conference on the “Role of the Constitutional Court in the
Maintenance of the Stability and Development of the Constitution”, Moscow, 2004.

279 5. La dichiarazione di inammissibilita dell’istanza da parte del giudice a quo non impedisce la ripropo-
sizione del medesimo negli altri gradi o in procedimenti diversi. http://www.consigliograndeegenerale.sm
/new/ricercaleggi/vislegge.php3?action=visTestoLegge1 &idlegge=6373&twid th=580&=

2804, Le decisioni di accoglimento e di rigetto sono adottate con sentenza. In caso di accoglimento il Collegio
Garante dichiara le disposizioni impugnate illegittime.

6. Entro cinque giorni dal deposito, le decisioni rese sui ricorsi presentati in via incidentale sono
trasmesse, con la restituzione degli atti, all’autorita giudiziaria avanti alla quale pende il procedimento.
http://www.consigliograndeegenerale.sm/new/ ricercaleggi/vislegge.php3?action=visTestoLegge&id-
legge=6373&twid th=580&=
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b) refer the case back for further proceedings,

¢) prohibit continued violation of the fundamental right or freedom or

d) order the authority which has violated the fundamental right or freedom to restore the state of
affair prior to the violation of the fundamental right or freedom.

(4) The Constitutional Court may also afford just satisfaction to that party whose fundamental right
or freedom has been violated.
(5) Should the Constitutional Court decide to afford just satisfaction, the authority which has violated]
a fundamental right or freedom must render it to the complainant within two months from the day
on which the decision of the Constitutional Court becomes final.

(6) If the final decision, measure or other encroachment is annulled or if the case is referred back
by the Constitutional Court for further proceedings, the authority who has issued the decision,
decided on the measure or caused some other encroachment must rehear the case and to decide on
the case again. In such proceedings or procedure the authority shall be bound by the Constitutionall
Court’s legal opinion.

(7) The authority which has issued a decision in a case, decided on a measure or carried out some
other encroachment, shall be bound by the decision under subsection 3 which is enforceable on its delivery,

Slovenia

Article 1 Constitutional Court Act

(3) The decisions of the Constitutional Court are binding.
Article 59

(1) By a decision the Constitutional Court either dismisses a constitutional complaint as unfounded]
or grants such and in whole or in part annuls or abrogates the individual act, and remands the case
to the authority competent to decide thereon.

(2) If the Constitutional Court deems that the challenged individual act is based on a potentially
unconstitutional or unlawful regulation or general act issued for the exercise of public authority, it
initiates proceedings for the review of the constitutionality or legality of such regulation or general
act issued for the exercise of public authority and decides by applying the provisions of Chapter
IV of this Act.

South | Article 165(5) Constitution of the Republic of South Africa
Africa | An order or decision issued by a court binds all persons to whom and all organs of state to which i
applies.
Spain | Art. 164.1 of the Constitution
Las sentencias del Tribunal Constitucional se publicaran en el Boletin Oficial del Estado con los
votos particulares si los hubiere. Tienen el valor de cosa juzgada a partir del dia Article 38 Organic
Law on the Constitutional Court
1. Judgments handed down in unconstitutionality proceedings shall have the force of res judicata,
shall be binding on all public authorities and shall have consequences of a general nature from the
date of their publication in the "Official State Gazette".
Article 55
1. A judgment granting protection shall contain one or more of the following pronouncements:
c. Full restoration of the applicant’s right or freedom and adoption, where ap propriate, of measures
conducive to its preservation.
2. En el supuesto de que el recurso de amparo debiera ser estimado porque, a juicio de la Sala o,
en su caso, la Seccion, la ley aplicada lesione derechos fundamentales o libertades publicas, se
elevard la cuestion al Pleno con suspension del plazo para dictar sentencia, de conformidad con lo|
prevenido en los articulos 35 y siguientes.
“The | Article 112 par. 3 Constitution
Former | Decisions of the Constitutional Court of the Republic of Macedonia are final and enforceable Article]
Yu- | 86 Rules of Procedure of the Constitutional Court Decisions of the Constitutional Court are executed|
goslav | by the organ that passed the law, other regulation or general act that is annulled or repealed by a
Repub- | decision of the Court.
lic of | Decisions upon petitions for protection of freedoms and rights guaranteed by the Constitution shall
Macedo-| be executed by the organ or organisation that adopted the individual act annulled by the Court or by
nia” | the organ or organisation that undertook the activity prohibited by the decision of the Constitutional Court,
Turkey | Article 153 in fine Constitution
All annulment decisions are binding for all legal and naturaol persons. Therefore, there is an erga
omnes effect.
United | Decisions of the Supreme Court interpreting the U.S. Constitution bind all courts, and decisions of}
States of| higher federal courts are binding upon lower courts in the same jurisdiction. Under the principle of]
America| stare decisis, prior decisions by the same court are generally given authoritative weight by that
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court, although courts may decide to diverge from their own prior decisions in light of, inter alia,
changes in relevant circumstances or related areas of law. Courts may also “distinguish” a decision|
by a superior court or a prior decision of the same court by showing that the circumstances of the
case differ from the precedent.

(Uruguay

Article 259 Constitution (p.t.)!

The judgment of the Supreme Court of Justice shall refer exclusively to the concrete case and shall
only take effect in the proceedings in which it is being passed.

General Code of Procedure

Article 520 (p.t.)*?

Sentence. The sentence shall limit itself to the declaration of constitutionality or unconstitutionality|
of the impugned dispositions and shall only take effect in the concrete case in relation to which it isl

passed. There shall be no recourse against it.

1.1.15 Table: Confirmation of constitutionality

State

Relevant constitutional or legal provision

Andorra

Article 44 Qualified Law on the Constitutional Court: “3. Where these laws and regulations are
declared compatible with the Constitution they cannot subsequently be challenged on the ground
that they infringe the same constitutional provisions”.

[Armenia

Article 32 Law on the Constitutional Court

4) the issue raised in the appeal has been subject to a prior decision of the Constitutional Court in
cases determined by Articles 76, 78-80 of this Law and any new factual circumstances (not known
to the applicant before the adoption of the Constitutional Court Decision for some independent reasons|
or not appeared at the case hearing) regarding that issue are not presented in the application;

Belgium

Article 9 (2) Special Law on the Court
Judgments delivered by the Constitutional Court which dismiss an action for annulment shall be
binding on the courts in respect of questions of law settled by such judgments.

Czech
Republic

Article 35 Constitutional Court Act: “(1) A petition instituting a proceeding is inadmissible if it
relates to a matter upon which the Court has already passed judgment and in other instances provided|
for by this Statute. (2) A petition shall also be inadmissible in instances when the Court has already]
taken some action in the same matter; if one is submitted by an authorised petitioner, he has the

right to take part, as a secondary party, in the proceeding concerning the earlier submitted petition”.

Germany

Article 31 Law on the Federal Constitutional Court: “2. In cases pursuant to Article 13 (6), (11), (12)
and (14) above decisions of the Federal Constitutional Court shall have the force of law. This shall
also apply in cases pursuant to Article 13 (8a) above if the Federal Constitutional Court declares a
law to be compatible or incompatible with the Basic Law or to be null and void”.

Georgia

Article 18. A constitutional claim or a constitutional submission shall not be admitted for the
consideration if:

d. all the issues referred to in it, have already been adjudicated upon by the Constitutional Court,
except the circumstances provided for in article 211 of the Organic Law of Georgia on the
Constitutional Court of Georgia.

Article 211. Organic Law on the Constitutional Court of Georgia

1. If the Board of the Constitutional Court is satisfied that its position is different from the practice
of the constitutional court concerning a constitutional claim or a submission, the case should be
referred to the Plenum of the Constitutional Court.

Lithua-
nia

Article 69 Law on the Constitutional Court

By a decision, the Constitutional Court shall refuse to consider petitions for the examination of the
constitutionality of a legal act if: 4. the Constitutional Court has already initiated the examination
of a case concerning the same issue

Luxem-
burg

Article 6 Law on the Organisation of the Constitutional Court
The court shall not be required to refer the matter to the Constitutional Court if, in its view:
c. the Constitutional Court has already ruled on a question submitted to it concerning the same matter.

281 Articulo 259 El fallo de la Suprema Corte de Justicia se referird exclusivamente al caso concreto y solo
tendra efecto en los procedimientos en que se haya pronunciado.

282 Articulo 520 Sentencia.-La sentencia se limitara a declarar la constitucionalidad o inconstitucionalidad de las
disposiciones impugnadas y solamente tendra efecto en el caso concreto en que fuere planteada. Contra ella no
se admitira recurso alguno. http://www.parlamento.gub.uy/leyes/AccesoTextoLey.asp?Ley=15982& Anchor=
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Peru

Article 6 Constitutional Procedure Code (p.t.)>3
The Judges cannot refrain from applying a norm whose constitutionality has been confirmed in a
proceeding on unconstitutionality or an actio popularis proceeding.

IRomania

Article 29(3) Law on the Organisation and Operation of the Constitutional Court

Legal provisions whose constitutionality has been found by prior decision of the Constitutional
Court cannot be challenged by an exception of unconstitutionality.” “decision dismissing the
objection of unconstitutionality is not effective erga omnes, but only inter partes, which allows
other legal subjects as well to raise an identical objection, in anticipation that the Constitutional
Court may decide to change its jurisprudence and eventually admit the objection of
unconstitutionality?$4.

Legal provisions whose unconstitutionality has been found by prior decision of the Constitutional
Court cannot form the object of an exception.

Russian
Federa-
tion

Article 43 Federal Constitutional Law on the Constitutional Court

The Constitutional Court of the Russian Federation shall take decision to dismiss the petition in the}
events where: 3. the Constitutional Court of the Russian Federation has issued a ruling on the object
of the petition, that ruling retaining its force.

Serbia

Article 53 Law on the Constitutional Court

Where the Constitutional Court finds there are grounds to commence a procedure on the basis of an|
initiative, it shall commence the procedure by a ruling. Where the constitutionality and legality are
being challenged by an initiative, except for the laws and statute of an autonomous province or
local self-government unit, or individual provisions of that act regulating questions on which the
Constitutional Court has already assumed a position or where during the preliminary procedure
the legal situation has been determined in full and the data collected provide a reliable foundation
for determination, the Constitutional Court determines the matter without issuing a ruling on
commencement of procedure. Where the Constitutional Court finds there are no grounds to initiate]
on initiative, it will not accept the initiative.

Spain

Article 38 Organic Law on the Constitutional Court

2. Where judgments entailing dismissal of applications are handed down in actions of unconsti-
tutionality, the question may not be raised subsequently through the same channels if it is based
on infringement of an identical constitutional precept.

Article 50

1. The appeal for constitutional protection is submitted to a decision of admissibility. The Section,|
by unanimous vote, shall agree the admission of the appeal in whole or in part by non-reasoned
order (providencia), only where the following requirements concur:

a) The application fulfils the requirements set on articles 41 to 46 and 49.

b) That the case in appeal justifies a decision about the content by the Constitutional Court because
of its special constitutional significance (especial transcendencia constitucional), which shall be
seen in terms of its relevance for the interpretation and application of the Constitution, or for the
effectiveness thereof, and for determining the content or scope of fundamental rights.

2. When the admissibility, even if majority was obtained, does not reach unanimity, the Section
shall transfer the decision to the Chamber for its judgment.

3. Non-reasoned orders of rejection, taken by the Sections or the Chambers, shall specify the
requirements breach and shall be notified to the appellant and the Public Prosecutor Office.
These non-reasoned orders can be appealed only by the Public Prosecutor.

Office within the term of tree days. This appeal shall be settled by a reasoned order (auto), which|
can not be contested.

4. When the application for constitutional protection contains one or more irregularities that mayj
be corrected, the Court shall proceed as provided in article 49.4; if the irregularities are not
corrected within the prescribed period, the Section shall reject the application through a non-reasoned
order without appeal.

Turkey

Article 152 Constitution

No allegation of unconstitutionality shall be made with regard to the same legal
provision until ten years elapse after the publication in the Official Gazette of
the decision of the Constitutional Court dismissing the application on its merits.

283 Article 6 Codigo procesal constitucional Los Jueces no pueden dejar de aplicar una norma cuya constitu-
cionalidad haya sido confirmada en un proceso de inconstitucionalidad o en un proceso de accion popular.

284 CDL-JU(2004)021, . Vida, “The obligatory force of decisions of the Constitutional Court for other courts
as stabilising factor”, report for the Conference on the “Role of the Constitutional Court in the Maintenance
of the Stability and Development of the Constitution”, Moscow, 2004.
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1.1.16 Table: Ex nunc or ex tunc effect of the Constitutional

Court’s decision

State

Relevant constitutional or legal provision

Albania

Article 132 Constitution

(2)The decisions of the Constitutional Court enter into force on the day of their publication in the
Official Journal, unless the Constitutional Court has decided that the law or normative act be
invalidated on another date”.

Article 26 Law on the Organisation and Functioning of the Constitutional Court

1. Decisions of the Constitutional Court are final. They are published in the Official Gazette and
enter into force on the day of their publication. The Court may decide that its decision shall enter
into force on the day of its proclamation when the decision concerns the protection of the constitutional
rights of the person”.

Article 76

Legal effects of the decisions of the Constitutional Court

1. The decision of the Constitutional Court annulling a law or normative act as incompatible with
the Constitution or international agreements will as a rule take legal effect from the date of its entry|
into force.

2. The decision may be retroactive only where:

a. it concerns a criminal sentence which is being executed, if this is directly related to the
implementation of the annulled law or normative act,

b. it concerns a case under review by the courts, unless their decision is final,

c. it concerns a law or normative act that has not been implemented.

|Andorra

Article 8 Qualified Law on the Constitutional Court

1. Where the constitutionality of a general legal law or regulation in its entirety, or of certain
provisions thereof, is challenged and the Court finds that there is only one interpretation which is
compatible with the Constitution and one or more other interpretations which are incompatible
therewith, it declares that the law or regulation in question is temporarily inapplicable until the organ
which issued it has corrected the unconstitutional elements. The new law or regulation issued corrects|
the previous law or regulation although it remains subject to the general system of checking for
constitutionality.

Article 44

2. Any laws and regulations declared unconstitutional are null and void.

Article 58.2

2. Decisions declaring the law or regulation referred to the Constitutional Court unconstitutional in|
whole or in part take effect on the date on which they are published in the Official Gazette of the
Principality of Andorra. Save in cases of favourable retroactive application, the existing effects
produced by this law or regulation before they were declared null and void endure until new laws
and regulations have been created to regulate the pre-existing legal situations.

Armenia

Article 102 Constitution

The decisions and conclusions of the Constitutional Court shall be final and shall come into force
following the publication thereof.

Article 68 Law on the Constitutional Court

10. In case of making a decision on determining the challenged act fully or partially invalid and
unconstitutional the act is annulled after the Constitutional Court decision enters into force, except]
for the cases described in Parts 12 and 13 of this Article. 12. The Constitutional Court can decide to|
validate the influence of the decisions mentioned in Point 2 of Part 8 of this Article on the relations|
that started before those decisions got into force if the absence of such decision of the Court can
cause irretrievable consequences for the state or the public The administrative and judicial acts that]
were adopted and implemented on the basis of the general acts that were annulled and found
unconstitutional (together with those acts that were providing the implementation of the former)

by the decision defined in the Paragraph 1 of this Article within three years before the Constitutional
Court decision got into force shall be revisited by the administrative and judicial bodies that adopted
those in the procedure stipulated by Law.

Austria

Article 140 Constitution:

(5) The judgment by the Constitutional Court which rescinds a law as unconstitutional imposes on
the Federal Chancellor or the competent Governor the obligation to publish the rescission without
delay. This applies analogously in the case of a pronouncement pursuant to para. 4 above. The rescission|
enters into force on the day of publication if the Court does not set a deadline for the rescission.
This deadline may not exceed eighteen months.

(6) If a law is rescinded as unconstitutional by a judgment of the Constitutional Court, the legal
provisions rescinded by the law which the Court has pronounced unconstitutional become effective]
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again unless the judgment pronounces otherwise, on the day of entry into force of the rescission.
The publication on the rescission of the law shall also announce whether and which legal provisions
again enter into force.

(7) If a law has been rescinded on the score of unconstitutionality or if the Constitutional Court has
pursuant to para. 4 above pronounced a law to be unconstitutional, all courts and administrative
authorities are bound by the Court’s decision. The law shall however continue to apply to the
circumstances effected before the rescission the case in point excepted, unless the Court in its
rescissory judgment decides otherwise. If the Court has in its rescissory judgment set a deadline pursuant
to para. 5 above, the law shall apply to all the circumstances effected, the case in point excepted till
the expiry of this deadline.

Azer-
baijan

Article 130 X Constitution: “Laws and other acts, individual provisions of these documents,
intergovernmental agreements of the Azerbaijan Republic cease to be valid in term specified in the
decision of Constitutional Court of the Azerbaijan Republic”.

Article 67 law on the Constitutional Court.

67.0 Resolutions of Constitutional Court shall enter into legal force at the following periods of time:
67.1 Resolution adopted on the matters specified by Articles 130.3.1-7, 130.5 and 130.7 of the
Constitution of Azerbaijan Republic shall enter into force from the date specified in the resolution itself.

Belgium

Article 8 Special Law on the Court

If the application is well-founded, the Constitutional Court shall annul, in full or in part, the statute,|
decree or rule referred to in Article 134 of the Constitution against which the action has been brought.
If it deems necessary, the Court shall, by means of a general provision, stipulate those effects of the
annulled provision which are to be regarded as definitive or maintained provisionally, for a period
of time which it shall determine.

Bosnia
and
Herze-
govina

Article 63 Rules of the Constitutional Court

1. The Constitutional Court shall, in the decision granting a request, decide on its legal effect (ex
tunc, ex nunc).

3. The quashed general act or its quashed provisions shall cease to be in force on the first day
following the date of publication of the decision in the Official Gazette of Bosnia and Herzegovina.,
4. Exceptionally, the Constitutional Court may by its decision establishing the incompatibility under
Article V1.3 (a) and VL. 3 (c) of the Constitution, grant a time-limit for harmonisation, which shall
not exceed six months.

5. If the established incompatibility is not removed within the time-limit referred to in paragraph 4
of this Article, the Constitutional Court shall, by a further decision, declare that the incompatible
provisions cease to be in force.

6. The incompatible provisions shall cease to be in force on the first day following the date of
publication of the decision referred to in paragraph 4 of this article in the Official Gazette of Bosnia
and Herzegovina.

Chile

Article 94 Constitution (p.t.)*%
There shall be no recourse against the resolutions of the Constitutional Tribunal, without prejudicing]
the Tribunal’s possibility to rectify, in conformity with the law, the factual errors it has incurred.
When dealing with a draft law or draft decree, the dispositions that the Tribunal declares unconstitu-|
tional cannot become a law.

In the case of Article 93 no. 16, the impugned supreme decree will stay without effect in the sentence]
of the Tribunal which admits the claim. However, the precept that is declared unconstitutional in
conformity with Article 93 no. 2, 4 or 7, will be derogated from the publication of the sentence in
the in the Official Diary, without producing retroactive effect.

Croatia

Article 130 Constitution

The Constitutional Court of Croatia shall repeal a law if it finds to be unconstitutional.

The Constitutional Court of Croatia shall repeal or annul any other regulation if it finds it to be
unconstitutional or illegal.

Article 55 Constitutional Law on the Constitutional Court

285 Articulo 94.Contra las resoluciones del Tribunal Constitucional no procedera recurso alguno, sin perjuicio
de que puede, el mismo Tribunal, conforme a la ley, rectificar los errores de hecho en que hubiere incurrido.
Las disposiciones que el Tribunal declare inconstitucionales no podran convertirse en ley en el proyecto o
decreto con fuerza de ley de que se trate. En el caso del no. 16° del articulo 93, el decreto supremo impug-
nado quedara sin efecto de pleno derecho, con el solo mérito de la sentencia del Tribunal que acoja el
reclamo. No obstante, el precepto declarado inconstitucional en conformidad a lo dispuesto en los nu-
merales 2, 4 6 7 del articulo 93, se entendera derogado desde la publicacion en el Diario Oficial de la sen-
tencia que acoja el reclamo, la que no producira efecto retroactivo.
http://www.gobiernodechile.cl/viewEstado.aspx?idArticulo=24065
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(1) The Constitutional Court shall repeal a law, or some of its provisions, if it finds that it is not in
accordance with the Constitution; or another regulation, or some of its provisions, if it finds that it
is not in accordance with the Constitution and the law.

(2) The repealed law or other regulation, or their repealed separate provisions, shall lose legal force
on the day of publication of the Constitutional Court decision in the Official Gazette Narodne novine,
unless the Constitutional Court sets another term.

(3) The Constitutional Court may annul a regulation, or its separate provisions, taking into account
all the circumstances important for the protection of constitutionality and legality, and especially
bearing in mind how seriously it violates the Constitution or the law, and the interest of legal security:
- if it violates the human rights and fundamental freedoms guaranteed by the Constitution,

- if, without grounds, it places some individuals, groups or associations in a more or a less privileged|
position.

Czech | Article 89(1) Constitution Decisions of the Constitutional Court are enforceable as soon as they
Repub- | are announced in the manner provided for by statute, unless the Constitutional Court decides
lic otherwise concerning enforcement.
Constitutional Court Act
Article 58 Constitutional Court Act
(1) Judgments under Article 57 para. 1, lit. a) are enforceable on the day they are published in the
Collection of Laws, unless the Court decides otherwise.
(3) Other judgments are enforceable upon the personal delivery of a copy of the final written version
of it to each party.
Article 70
(1) If, after holding a proceeding, the Court comes to the conclusion that a statute, or individual
provisions thereof, conflict with a constitutional act, or that some other enactment, or individual
provisions thereof, conflict with a constitutional act or a statute, it shall declare in its judgment that
such statute or other type of enactment, or individual provisions thereof, shall be annulled on the
day specified in the judgment.
Article 71
(1) If, on the basis of a statute or some other enactment which the Court has annulled, a court in a
criminal proceeding has passed a judgment which has acquired legal effect but has not yet been
enforced, the invalidation of this statute or other enactment shall constitute grounds for reopening
the proceeding in accordance with the provisions of the law on criminal judicial proceedings.
(2) Other legally effective decisions issued on the basis of a statute, or some other enactment, which
has been annulled remain unaffected; however, rights and duties arising from such decisions may
not be enforced.
Estonia | Constitutional Review Court Procedure Act §15 (preliminary ruling procedure)
(1)Upon adjudicating a matter the Supreme Court may:
2) declare legislation of general application or a provision thereof, which has entered into force,
invalid;
3) declare an international agreement, which has entered into force or has not entered into force or
a provision thereof, unconstitutional,
§. 24. (normative constitutional complaint)
(1) Upon adjudicating a matter the Supreme Court may:
1) repeal a resolution of the Riigikogu or the Board of the Riigikogu or a decision of the President
of the Republic or a part thereof;
Georgia| Article 89(2) Constitution: “The judgment of the Constitutional Court shall be final. A normative

‘e” of the first paragraph of Article 19 of the present Law, as well as ascertainment of unconstitu-

act or a part thereof recognised as unconstitutional shall cease to have legal effect from the moment]
of the promulgation of the respective judgment of the Constitutional Court”.

Article 23 Law on the Constitutional Court

If a petition or application concerning the issues envisaged in Article 19 points a and e and Article
20 of the present Law is allowed this shall cause the normative act or part of it to be abrogated as
unconstitutional from the moment the corresponding judgment of the Constitutional Court is published,
Article 20. Organic Law on the Constitutional Court of Georgia

Recognition of a law or other normative act as unconstitutional shall not imply annulment of the
sentences and decisions as adopted earlier by the court on the basis of the act in question, it shall
cause only the suspension of their enforcement in accordance with the procedure established by
procedural legislation.

Article 23. Organic Law on the Constitutional Court of Georgia

1. Upholding a constitutional claim concerning the issues provided for by sub paragraphs “a” and|

tionality of a normative act or a part thereof in the case, provided for by the second paragraph of the
same Article, shall result in recognition of invalidation of the normative act or the part thereof from|
the moment of the promulgation of the respective judgment of the Constitutional Court.Article 23
Law on the Constitutional Court.
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Germany

Article 31 Law on the Federal Constitutional Court
2. In cases pursuant to Article 13 (6), (11), (12) and (14) above decisions of the Federal Constitutionall
Court shall have the force of law. This shall also apply in cases pursuant to Article 13 (8a) above if]
the Federal Constitutional Court declares a law to be compatible or incompatible with the Basic
Law or to be null and void. If a law is declared to be compatible or incompatible with the Basic
Law or other federal law or to be null and void, the decision shall be published in the Federal Law
Gazette by the Federal Ministry of Justice. The above shall apply mutatis mutandis to decisions in
cases pursuant to Article 13

(12) and (14) above.

Article 95 Law on the Federal Constitutional Court

3. If a constitutional complaint against a law is upheld, the law shall be declared null and void. The
same shall apply if a constitutional complaint pursuant to paragraph 2 above is upheld because the
quashed decision is based on an unconstitutional law.

Greece

Article 100 (4) Constitution

[...] Provisions of a statute declared unconstitutional shall be invalid as of the date of publication of
the respective judgment, or as of the date specified by the ruling.

Article 51 Law on the Special Highest Court

1. A decision by the Special Court resolving a dispute concerning assessment of the constitutionality]
of a law or its interpretation shall have force erga omnes as from its delivery in open court, subject
to paragraph 4 of this article.

4. The Special Court may decide, by reasoned decision with effect erga omnes, that the provisions
held unconstitutional are invalid even in respect of the period up to the publication of the decision.
5. Where a decision retroactively declaring a law unconstitutional is taken in accordance with
paragraph 4 above, an application for review may be made in respect of any irrevocable judicial
decision taken during that period and founded on provisions held unconstitutional. Such application
may be made by any party within six months as from the publication of the Special Court’s
decision. For the remainder, the ordinary procedure before the court in question shall be upheld,
and it shall disregard the provision declared unconstitutional.

6. The revocation of administrative acts which are founded on statutory provisions held unconstitutionall
and which have been performed during the period of retroactivity of the Special Court’s decision
shall be mandatory within six months following publication of the decision.

Hungary

Article 42 Act on the Constitutional Court

1. In the case provided in Article 40, the legal rule or its provisions and the other legal means of
State control or its provision shall be considered as repealed, on the day of the publication of the
decision.

Article 43

1. Any legal rule or other legal means of State control which has been annulled by the decision of
the Constitutional Court shall not be applied from the day of the publication of the relevant decision|
in the Official Gazette.

2. The annulment of a legal rule or other legal means of State control shall — except for the case
provided in section 3 — affect neither the legal relationships which have developed prior to the
publication of the decision nor the rights and duties which derived from them.

3. The Constitutional Court shall order the revision of any criminal proceedings concluded by a finall
decision (without appeal) on the basis of an unconstitutional legal rule or other legal means of State]
control, if the convict has not yet been relieved of the detrimental consequences, and the nullity of]
the provision applied in the proceedings would result in the reduction or the putting aside of the
punishment or measure, or in the release from, or the limitation of responsibility.

4. The Constitutional Court may determine the date of the abrogation of the unconstitutional legal
rule or its applicability in the given case differently from the provision of Article 42, section 1 and
Article 43, sections 1 et 2, if justified by a particularly important interest of legal security or of the
person who initiated the procedure.

Italy

Article 136 Constitution

When the Court declares the constitutional illegitimacy of a law or enactment having the force of
law, the law ceases to have effect from the day following the publication of the decision.

Article 30, cl. 3 of the Law on the composition and procedures of the Constitutional Court (Law no.
87/1953):

Laws declared unconstitutional cannot find application starting from the day following publication|
of the decision.

Korea,
Repub-
lic

Constitutional Court Act Article 47

(2) Any statute or provision thereof decided as unconstitutional shall lose its effect from the day onf
which the decision is made: Provided, That the statutes or provisions thereof relating to criminal
penalties shall lose their effect retroactively.
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(3) In case referred to in the proviso of paragraph (2), the retrial may be allowed with respect to a
conviction based on the statutes or provisions thereof decided as unconstitutional.

Latvia

Article 32 Law on the Constitutional Court

3. Any legal norm (act) which the Constitutional Court has determined as incompatible with the
legal norm of higher force shall be considered invalid as of the date of publishing the judgment of
the Constitutional Court, unless the Constitutional Court has ruled otherwise.

Liech-
tenstein

Article 19 Constitutional Court Act

3) The judgment on annulment and determination of unconstitutionality shall be published by the
Government in the Liechtenstein Legal Gazette without delay. The annulment shall take effect with
this publication, unless the Constitutional Court specifies a deadline of at most one year for this
purpose; this shall not apply to the case being adjudicated.

Lithua-
nia

Article 107.1 of the Constitution

A law (of a part thereof) of the Republic of Lithuania or other act (or a part thereof) of the Seimas,
act of the President of the Republic, act (of a part thereof) of the Government may not be applied
from the day of official promulgation of the decision of the Constitutional Court that the act in
question (or a part thereof) is in conflict with the Constitution of the Republic of Lithuania.
Article 72 Law on the Constitutional Court

3. All State institutions as well as their officials must revoke substatutory acts or provisions
thereof which they have adopted and which are based on an act which has been recognised as
unconstitutional.

4. Decisions based on legal acts which have been recognised as being in conflict with the
Constitution or laws must not be executed if they had not been executed prior to the appropriate
Constitutional Court ruling went into effect.

Mexico

Art.107 Constitution

Concerning rulings by the Supreme Court

The declaration of invalidity of the resolutions to which sections I and II refer will not have
retroactive effects, except in penal matters, in which the general principles and legal dispositions
that are applicable in these matters will rule.

Moldova

Article 140 Constitution
(1) Laws and other regulations or parts thereof become null and void from the moment that the
Constitutional Court passes the appropriate decisions to that effect.

Monte-
negro

Art. 152 Constitution

When the Constitutional Court establishes that the law is not in conformity with the Constitution
and confirmed and published international agreements, that is, that other regulation is not in
conformity with the Constitution and the law, that law and other regulation shall cease to be valid
on the date of publication of the decision of the Constitutional Court.

The law or other regulation, i.e. their individual provisions that were found inconsistent with the
Constitution or the law by the decision of the Constitutional Court, shall not be applied to the
relations that have occurred prior to the publication of the Constitutional Court decision, if they
have not been solved by an absolute ruling by that date.

Peru

Article 204 Constitution (p.t.)*¢

The sentence of the Tribunal that declares the unconstitutionality of a norm shall be published in
the Official Diary. The day following publication, the norm shall lose effect.

The sentence of the Tribunal declaring total or partial unconstitutionality shall not have retroactive]
effect.

Article 35 of Law N°26.435

The sentences passed in unconstitutionality proceedings shall have authority of res judicata, shall
bind all public powers and shall produce general effects from the day following their publication.

Poland

Article 190(3) Constitution

A judgment of the Constitutional Tribunal shall take effect from the day of its publication, however,
the Constitutional Tribunal may specify another date for the end of the binding force of a normative]
act. Such time period may not exceed 18 months in relation to a statute or 12 months in relation to
any other normative act. Where a judgment has financial consequences not provided for in the
Budget, the Constitutional Tribunal shall specify date for the end of the binding force of the

286 Articulo 204°. La sentencia del Tribunal que decla ra la inconstitucionalidad de una norma se publica en
el diario oficial. Al dia siguiente de la publicacion, dicha norma queda sin efecto. No tiene efecto retroactivo
la sentencia del Tribunal que declara inconstitucional, en todo o en parte, una norma legal.
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normative act concerned, after seeking the opinion of the Council of Ministers.

4. A judgment of the Constitutional Tribunal on the nonconformity to the Constitution, an interna-
tional agreement or statute, of a normative act on the basis of which a legally effective judgment of]
a court, a final administrative decision or settlement of other matters was issued, shall be a basis for
re-opening proceedings, or for quashing the decision or other settlement in a manner and on
principles specified in provisions applicable to the given proceedings.

Article 71(2) Constitutional Tribunal Act

Where the Tribunal decides that the normative act ceases to have effect after the day of the publica-
tion of the judicial decision confirming its non-conformity to the Constitution, ratified internationall
agreement or statutes, it shall, in the judicial decision, determine the date the act shall cease to have effect.

Portugal

Article 282 Constitution

1. A generally binding ruling of unconstitutionality or illegality shall be given effect from the date
when the provision ruled unconstitutional or illegal came into force and shall require that any
provisions that may have been revoked shall be reinstated, with retroactive effect.

2. However, where unconstitutionality or illegality derives from contravention of a constitutional o
legal provision that has been subsequently made, the ruling shall be given effect only from the date
when that provision came into force.

3. Cases already decided shall hold good, except if the Constitutional Court rules otherwise in respect
of a legal rule relating to penal or disciplinary matters or an illegal act under a regulatory ordinance}
or a provision that is disadvantageous to the accused.

4. When required in the interests of legal certainty, or for reasons of equity or public interest of
exceptional importance, which shall be justified if requested, the Constitutional Court may prescribe
effects of unconstitutionality or illegality that are more restrictive than those specified in paragraphs|
1 and 2.

IRomania

Article 147 Constitution

(1) The provisions of the laws and ordinances in force, as well as those of the standing orders, which|
are found to be unconstitutional, shall cease their legal effects within forty-five days of the publica-
tion of the decision of the Constitutional Court if, in the meantime, the Parliament or the Govern-
ment, as the case may be, cannot bring into line the unconstitutional provisions with the provisions|
of the Constitution. For this limited length of time the provisions found to be unconstitutional shalll
be suspended de jure.

(4) Decisions of the Constitutional Court shall be published in the Official Gazette of Romania. As|
from their publication, decisions shall be generally binding and effective only for the future.
Article 322 (10) of the Civil Procedure Code

The revision of a definitive court decision can be requested in the following situations: {...]

10. when, after the court decision had become definitive, the Constituional Court decided upon the]
exception of unconstitutionality raised within that case, stating the unconstitutionality of the law,
Government ordinance or a certain provision thereof which has been the subject matter of that
exception, or the unconstitutionality of other provisions from the challenged normative act, which,
necessarily and obviously, cannot be dissociated from the provisions mentioned in the submission
of unconstitutionality".

Article 4082 (1) (2) of the Criminal Procedure Code:

(1)The definitive decisions rendered in the cases where the Constitutional Court admitted an
exception of unconstitutionality can be revised, if the decision rendered in the court case was
grounded on the legal provision which has been stated as unconstitutional or on other legal provisions
of the challenged normative act, which, necessarily and obviously, cannot be dissociated from the
provisions mentioned in the submission of unconstitutionality.

(2) The revision request can be filed within 3 months from the day when the decision of the
Constitutional Court was published in the Official Monitor of Romania, Part L.

Russian | Article 75 Federal Constitutional Law on the Constitutional Court of the Russian Federation
Federa- | The decision of the Constitutional Court of the Russian Federation, stated in an individual document,|
tion shall, depending on the nature of the question under consideration, contain the following data:
11. statement on the final and binding nature of the decision;
12. procedure for the entry into force of the decision, as well as the procedure, dates and specifics
of its execution and promulgation.
Article 79
The decision of the Constitutional Court of the Russian Federation shall be final, may not be appealed|
and shall come into force immediately upon announcement.
Serbia | Article 168 Constitution

The Law or other general acts which is not in compliance with the Constitution or the Law shall
cease to be effective on the day of publication of the Constitutional Court decision in the official journal.
Article 58 Law on the Constitutional Court
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When the Constitutional Court establishes that a law, statute of an autonomous province or local
self-government unit, other general act or collective contract do not comply with the Constitution,
generally accepted rules of international law and ratified international agreement, such law, statute]
of autonomous province or local self-government unit, other general act or collective contract shall
cease to be valid on the day the Constitutional Court decision is published in the "Official Gazette
of the Republic of Serbia".

Article 59

When the Constitutional Court determines the manner of rectifying the consequences which arose
due to the implementation of a general act which is not in compliance with the Constitution or law,
the decision of the Constitutional Court has legal effect from the date of its publication in the Official
Gazette of the Republic of Serbia.

Article 60

Laws and other acts for which it has been established by a Constitutional Court decision that they
do not comply with the Constitution, generally accepted rules of international law, ratified interna-|
tional agreements or law, cannot apply to relations that arose before the day of publication of the
Constitutional Court decisions, if they were not finally resolved by that date. General act passed for
the purpose of enforcement of laws and other general acts for which it is established, by a Consti-
tutional Court decision, that they are not in compliance with the Constitution, generally accepted rules|
of international law, ratified international agreements or law, shall not apply from the day of publication|
of the Constitutional Court decision, if the decision implies that these general acts are incompatible
with the Constitution, generally accepted rules of international law, ratified international agreements
or law. Enforcement of finally binding individual acts passed on the basis of regulations that can no|
longer apply, cannot be allowed or implemented, and if the enforcement is initiated, it shall be
discontinued.

Article 61

Everyone whose right has been violated by a final or legally-binding individual act adopted on the
basis of a law or other general act determined by a decision of the Constitutional Court not to be in
compliance with the Constitution, generally accepted rules of international law, ratified international
agreements or law is entitled to demand from the competent authority a revision of that individual
act Proposals for revision of a final or legally-binding individual act adopted on the basis of a law
or other general act determined by a decision of the Constitutional Court not to be in compliance
with the Constitution, generally accepted rules of international law, ratified international agreements|
or law may be submitted within six months from the date of the publication of the decision in the
Official Gazette of the Republic of Serbia, unless more than two years have passed between the
delivery of the individual act and the submittal of the proposal or initiative for initiating a procedure.

Slovakia

Article 125 Constitution of Slovak Republic

(3) If the Constitutional Court holds by its decision that there is inconformity between the legal
regulations stated in section 1, the respective regulations, their parts or some of their provisions shall
lose force. The authorities which issued these legal regulations shall be obliged, six months from the
promulgation of the decision of the Constitutional Court, to harmonize them with theConstitution,
with the constitutional laws and with international treaties promulgated in the manner laid down by
law, and if this regards regulations stated in section 1.b and 1.c also with other laws, and if this
regards regulations stated in paragraph 1 letter d) also with government regulations and with
generally binding legal regulations of Ministries and other central state administration authorities.
If they fail to do so, these regulations, their parts or their provisions shall lose validity after six
months following the promulgation of the decision.

(6) A decision of the Constitutional Court issued pursuant to sections 1, 2 and 5 shall be promulgated|
in the manner laid down for the promulgation of laws.

The final decision of the Constitutional Court is generally binding.

Article 41b Law on the Organisation of the Constitutional Court

(1) If a court has issued a judgement in criminal proceedings on the basis of a legal regulation which|
later lost its force under Article 125 of the Constitution, and though that judgement has become
final, but it has not been executed, than the loss of force of that legal regulation or part thereof or
some of its provisions, becomes a reason for a re-trial according to the provisions of the Code of
Criminal Procedure.

(2) Other final decisions, issued in civil or administrative proceedings on the basis of a legal
regulation which lost its force in full, in part or in certain provisions remain unaffected; obligations|
imposed by these decisions cannot be subject to enforcement.

Slovenia

Article 43 Constitutional Court Act

The Constitutional Court may in whole or in part abrogate a law which is not in conformity with
the Constitution. Such abrogation takes effect the day following the publication of the decision on
the abrogation, or upon the expiry of a period of time determined by the Constitutional Court.
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Article 44

The abrogation of a law or a part thereof by the Constitutional Court applies to relations that had
been established before the day such abrogation took effect, if by that day such relations had not
been finally decided.

Article 45

(1) The Constitutional Court annuls or abrogates regulations or general acts issued for the exercise
of public authority that are unconstitutional or unlawful.

(2) The Constitutional Court annuls regulations or general acts issued for the exercise of public
authority that are unconstitutional or unlawful when it determines that it is necessary to remedy
harmful consequences arising from such unconstitutionality or unlawfulness. Annulment has
retroactive effect.

(3) In other instances, the Constitutional Court abrogates regulations or general acts issued for the
exercise of public authority that are unconstitutional or unlawful. Abrogation takes effect the day
following the publication of the Constitutional Court decision on the abrogation, or upon the expiryj
of a period of time determined by the Constitutional Court. In instances of abrogation, Article 44
of this Act is applied mutatis mutandis.

Article 59

(1) By a decision the Constitutional Court either dismisses a constitutional complaint as unfounded orf
grants such and in whole or in part annuls or abrogates the individual act, and remands the case to the]
authority competent to decide thereon.

(2) If the Constitutional Court deems that the challenged individual act is based on a potentially
unconstitutional or unlawful regulation or general act issued for the exercise of public authority, it
initiates proceedings for the review of the constitutionality or legality of such regulation or general act}
issued for the exercise of public authority and decides by applying the provisions of Chapter IV of this Act,

South
Africa

Article 172(1)(b) Constitution of the Republic of South Africa
When deciding a constitutional matter within its power, a court must declare that any law or conduct
that is inconsistent with the Constitution is invalid to the extent of its inconsistency and may make
any order that is just and equitable, including an order limiting the retrospective effect of the declaration|
of invalidity.

Spain

Article 161 Constitution

The Constitutional Court has jurisdiction over the whole of Spanish territory and is competent to hear:
a) appeals against the alleged unconstitutionality of laws and regulations having the force of law. A
declaration of unconstitutionality of a legal provision with the force of law, interpreted by jurispru-
dence, shall also affect the latter, although the sentence or sentences handed down shall not lose their
status of res judicata.

Article 40 Organic Law on the Constitutional Court

1. Judgements that declare the unconstitutionality of laws, regulations or enactments having the
force of law shall not provide grounds for review of proceedings concluded by means of a judgement]
having force of res judicata in which unconstitutional laws, regulations or enactments were applied,|
save in the case of criminal proceedings or administrative litigation concerning a sanction procedure
where the invalidity of the rule applied would entail a reduction of the penalty or sanction or exclusion,|
exemption or limitation of liability.

“The
Former
Yu-
goslav
Repub-
lic of
Macedo-

ESR )

nia

Article 56 Rules of Procedure of the Constitutional Court

In its judgment regarding the application for protection of freedoms and rights, the Constitutional
Court shall determine whether there is an infringement and in consequence, it will annul the
individual act, prohibit the action causing the infringement or dismiss the application.

Article 79

The judgment of the Constitutional Court of the Republic of Macedonia revoking or repealing a law,
regulation or other common act produces legal effects from the day of its publication in the Officiall
Gazette of the Republic of Macedonia.

Article 80

The execution of legally binding individual acts passed on the basis of a law, regulation or other
common act that is revoked by a judgment of the Court cannot be allowed, nor implemented, and if
such execution has commenced, it will be cancelled.

Article 81

Anyone whose rights have been infringed by a final or legally binding individual act adopted on the
basis of a law, regulation or other common act which has been revoked by a judgment of the
Constitutional Court has the right to request the competent organ to revoke that individual act, within|
6 months from the date of publication of the judgment of the Court in the Official Gazette of the
Republic of Macedonia.

Turkey

Article 153
Laws, decrees having the force of law or the Rules of Procedure of the Turkish Grand National
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Assembly or provisions thereof, shall cease to have effect from the date of the publication in the
official Gazette of the annulment decision shall come into effect. That date shall not be more than
one year from the date of publication of the decision in the Official Gazette of the annulment decision,
Where necessary, the Constitutional Court may also decide on the date on which the annulment
decision shall come into effect. That date shall not be more than one year from the date of publication|
of the decision in the Official Gazette. Annulment decisions cannot be applied retroactively.

Uruguay | General Code of Procedure (p.t.)*”

Article 521

The declaration of unconstitutionality leaves the legal norm affected by the declaration inapplicable in the
proceedings in which the unconstitutionality has been pronounced.

If it has been demanded through an action or in main proceedings, the sentence shall be effective to|
hinder the application of the norms declared unconstitutional against the person who had promoted
the declaration and obtained the sentence.

This person may invoke the decision in any judicial proceeding including the proceeding for
annulment before the Tribunal of administrative disputes.

1.1.17 Table: Capacity of constitutional courts to attribute damages

State | Relevant constitutional or legal provision

IAndorra | Article 92.2 Qualified Law on the Constitutional Tribunal

Where the appeal is allowed in whole the judgment appealed against and all its effects are set aside]
and the Court declares that there has been a breach of a constitutional right and takes the measures
necessary to restore the right to the appellant.

Where the breach is materially irreparable the Court determines the nature of the liability incurred
by the person responsible forthe breach so that damages can be claimed before an ordinary court?s$.

Chile | Autonomous rule of the Supreme Court of 24 June 1992 (p.t.)**

11. The Court of Appeals as well as the Supreme Court may, if they deem it appropriate, impose a
condemnation for damages.

Croatia Article 31 of the Constitutional Act on the Constitutional Court:

(5)"The Constitutional Court may determine the manner in which its decision, respective its ruling
shall be executed".

Article 63 Constitutional Act on the Constitutional Court

(3) In the decision in paragraph 2 of this Article, the Constitutional Court shall determine appropriate
compensation for the applicant for the violation of his/her constitutional right committed by the
court of justice by not deciding within a reasonable time about his/her rights and obligations, or
about the suspicions or accusations of a criminal offence. The compensation shall be paid from the
state budget within a term of three months from the date when the applicant lodged a request for its|
payment.

Croatia | Article 31 of the Constitutional Act on the Constitutional Court:

(5)"The Constitutional Court may determine the manner in which its decision, respective its ruling
shall be executed."

Article 63 Constitutional Act on the Constitutional Court

(3) In the decision in paragraph 2 of this Article, the Constitutional Court shall determine
appropriate compensation for the applicant for the violation of his/her constitutional right
committed by the court of justice by not deciding within a reasonable time about his/her rights
and obligations, or about the suspicions or accusations of a criminal offence. The compensation
shall be paid from the state budget within a term of three months from the date when the
applicant lodged a request for its payment.

287 Articulo 521 Efectos del fallo.-La declaracion de inconstitucionalidad hace inaplicable la norma legal afec-
tada por ella, en los procedimientos en que se haya pronunciado. Si hubiere sido solicitada por via de accion
o principal, la sentencia tendra eficacia para impedir la aplicacion de las normas declaradas inconstitu-
cionales contra quien hubiere promovido la declaracién y obtenido la sentencia, pudiendo hacerla valer
como excepcion en cualquier procedimiento jurisdiccional, inclusive el anulatorio ante el Tribunal de lo
Contencioso Administrativo: http://200.40.229.134/leyes/AccesoTextoLey.asp?Ley=15982&Anchor=

288 The Constitutional Tribunal has recently granted a compensation of some thousands of Euros in a case of
excessive length of proceedings.

289 Auto acordado de la Corte Suprema, de 24 de junio de 1992, sobre tramitacion del recurso de proteccion
de garantias constitucionales 11. Tanto la Corte de Apelaciones como la Corte Suprema, cuando lo estimen
procedente, podran imponer la condenacion en costas.
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Latvia

Law on the Constitutional Court

Article 26 — The procedure for reviewing cases

1. The procedure for reviewing cases is provided for by this Law and the Rules of Procedure of the]
Constitutional Court. Envisaging of procedural terms and procedural sanctions- fines- shall be carried|
out in accordance with the rules of the Civil Procedure.

Monaco

Ordonnance no. 2.984 du 16/04/1963 sur 1’organisation et le fonctionnement du Tribuna Supréme
Article 35 .- Lorsque le recours en annulation prévu au paragraphe B, chiffre 1, de I’article 90 de
la Constitution comporte une demande en indemnité, le Tribunal Supréme, s’il prononce 1’annultion
statue, dans la méme décision sur le sort de ladite demande, sous réserve de la possibilité
d’ordonner toutes les mesures d’instruction utiles prévues a 1’article 32.

Poland

Article 77 Constitution
1. Everyone shall have the right to compensation for any harm done to him by any action of an organ|
of public authority contrary to law.

Slovakia

Article 127(3) Constitution
The Constitutional Court may, by the decision by which it grants a complaint, afford just satisfaction|
to a person whose rights have been violated according to section 1.

Slovenia

Article 46 Constitutional Court Act

(1) Any person who suffers harmful consequences due to a regulation or general act issued for the
exercise of public authority which has been annulled, is entitled to request that such consequences
be remedied. If such consequences occurred as a result of an individual act adopted on the basis of
the annulled regulation or general act issued for the exercise of public authority, entitled persons have the]
right to request that the authority which decided in the first instance change or annul such individual act.
(2) Entitled persons may request a change or annulment of the individual act referred to in the
preceding paragraph within three months of the day of the publication of the Constitutional Court
decision, provided no more than one year elapsed from the service of the individual act to the lodging]
of the petition or request.

(3) If the consequences occurred directly on the basis of a regulation or other general act issued forf
the exercise of public authority which was annulled by the Constitutional Court, the authority which|
issued such regulation or general act issued for the exercise of public authority is required to remedyj
such consequences. The entitled person lodges a request within the periods of time referred to in
the preceding paragraph of this article.

(4) If such consequences cannot be remedied in accordance with the preceding paragraphs, the
entitled person may claim compensation in a court of law.

South | Article 172(1) Constitution of the Republic of South Africa
Africa | When deciding a constitutional matter within its power, a court ... may make any order that is just
and equitable...
Article 38 Constitution of the Republic of South Africa
Anyone has the right to approach a competent court, alleging that a right in the Bill of Rights has
been infringed or threatened, and the court may grant appropriate relief...
Spain | Article 58 Organic Law on the Constitutional Court
1. Jurisdiction to rule on claims for damages consequent on the granting or refusal of a stay shall lie
with the judges or courts, with which the sureties shall be deposited.
2. Claims for damages settled arising as a result of interlocutory matters shall be submitted within
a year following the date of publication of the judgment of the Constitutional Court.
“The [ Article 81 Rules of Procedure of the Constitutional Court
éormf:r If the consequences of applying the law, regulation or the common act revoked by a judgment of
l{lgolsﬂz)aj/ the Constitutional Court cannot be eliminated by changing the individual act with respect to
li cpof— paragraph 1 of this article, the Court may determine the consequences to be eliminated by a return
Macedo| to the previous conditions, through compensation for damage or other means.
nia”
United | U.S. Supreme Court Rule 42. Interest and Damages
States | 1. If a judgment for money in a civil case is affirmed, any interest allowed by law is payable from

thedate the judgment under review was entered. If a judgment is modified or reversed with a direction|
that a judgment for money be entered below, the mandate will contain instructions with respect to
the allowance of interest. Interest in cases arising in a state court is allowed at the same rate that
similar judgments bear interest in the courts of the State in which judgment is directed to be entered.
Interest in cases arising in a court of the United States is allowed at the interest rate authorised by
law. 2. When a petition for a writ of certiorari, an appeal, or an application for other relief'is frivolous,|
the Court may award the respondent or appellee just damages, and single or double costs under Rule]
43. Damages or costs may be awarded against the petitioner, appellant, or applicant, against the
party’s counsel, or against both party and counsel.
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.18 Table: Authorisation to put a preliminary request

State

Relevant constitutional or legal provision

Andorral

Article 53 Qualified Law on the Constitutional Tribunal

1. An application for judicial review by the Constitutional Court of the constitutionality of such a
law or regulation is admissible where, at any stage in ordinary judicial proceedings, the court hearing]
the proceedings considers on its own initiative or on the initiative of one of the parties that one of
the laws and regulations mentioned in the preceding Article which the court must apply in resolving
the principal case or any step whatsoever taken therein is contrary to the Constitution.
2. This view that the law or regulation in question is unconstitutional must be based on the following]
factors: it must be impossible to interpret the law and regulation in question in a way which is
consistent with the Constitution; the court must provide a reasoned explanation of the need to apply|
the law or regulation in resolving the main case or the step in question; and the law or regulation
must not have been declared constitutional in any resolution or decision taken by the Constitutional
Court, as provided for in Article 44.3 of this Law.

3. Before filing the document introducing the action provided for in the first paragraph of this Article]
with the Constitutional Court the court in question must consult the parties and the Attorney General's|
Department where it is represented in the proceedings. When the parties have been heard the court,
on its sole responsibility, issues a decree containing its decision whether or not to lodge the
application. No appeal may be made against the decision taken in that decree; where the decision is
negative, however, the application may where appropriate be renewed during subsequent stages of the
proceedings.

Article 54 Qualified Law on the Constitutional Tribunal

Where the applicable law or regulation regarded as contrary to the Constitution entered into force
prior to the Constitution the court may choose between bringing the matter before the Constitutionall
Court and declaring at the appropriate point in the proceedings that the laws or regulations are
repealed.

In any event a declaration that the law or regulation is repealed doesnot mean that the law or
regulation enacted prior to the Constitution is null and void, but simply states that it is without force]
and the reasons why this is so.

Article 36 Qualified Law on the Constitutional Tribunal
1. Constitutional proceedings are filed at the seat of the Constitutional Court within the time limits|
prescribed by this Law and are introduced by a document of claim containing:
c. The legal basis for the claim.

Article 37 Qualified Law on the Constitutional Tribunal

1. Where one of the formalities specified in the preceding Article is not observed the application is|
declared inadmissible, without prejudice to the Court's right to require the applicant to remedy the
formal defect within not more than six days.

2. The inadmissibility of the claim also occurs through manifest non competence of the Constitutional
Tribunal, through dealing with a case which has acquired the character of a device and through the
manifest lack of constitutional content of the infraction denounced.

[Armenia

Article 71 of the Law On the Constitutional Court of the Republic of Armenia
1. In cases determined by this Article the Courts and the Chief Prosecutor appeal to the Constitutionall
Court if they find that the legal acts of general nature (or its provision(s)), which are under the
jurisdiction of the Constitutional Court according to Paragraph 1 of Article 100 of the Constitution
and which shall be implemented for the case under their review, contradict the Constitution.

2. Before applying to the Constitutional Court the courts must and the Chief Prosecutor has the right
to suspend the given case until the decision of the Constitutional Court gets into force.

3. The Courts may apply to the Constitutional Court after taking the case under its review before
making a decision on the substance of the given case and the Chief Prosecutor can apply after taking]
the case under its review before sending it to the relevant Court by the procedure prescribed by Law.
4. In case of suspension of the case review the Courts and the Chief Prosecutor can submit the appeals|
for the cases determined by this Article within three days after such suspension.

The appeal to the Constitutional Court is formulated in a relevant decision of the Court or the Chief]
Prosecutor.

5. In the applications prescribed by Paragraph 1 of this Article the Court and the Chief Prosecutor
shall justify their statements on the unconstitutionality of the provisions of the challenged general
act as well as the fact that solution of the given case may be possible only by the implementation of
the challenged provision.

Austria

Article 89 Constitution
(2) Should a court have scruples against the application of an ordinance on the ground of it being
contrary to law, it shall file an application with the Constitutional Court for rescission of this ordinance.
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Should the Supreme Court or a court of second instance competent to give judgment have scruples
against the application of a law on the ground of its being unconstitutional, it shall file an application|
with the Constitutional Court for rescission of this law.

Article 139

(1) The Constitutional Court pronounces on application by a court or an independent administrativel
tribunal whether ordinances issued by a Federal or Land authority are contrary to law, but ex officio|
in so far as the Court would have to apply such an ordinance in a pending suit.

Article 140

(1)The Constitutional Court pronounces on application by the Administrative Court, the Supreme
Court, a competent appellate court or an independent administrative tribunal whether a Federal or
Land law is unconstitutional, but ex officio in so far as the Court would have to apply such a law in|
apending suit.

“The Constitutional Court pronounces on application of the Supreme Court, a competent appelate
court, an independent administrative tribunal, the Asylum Court, the Administrative Court or the
Federal Tender Office whether a Federal or a Land law is unconstitutional, but ex officio in so far
as the Court would have to apply such a law in a pending suit”.

Belgium

Article 26 Special Law on the Court

2. Where such a question is raised before a court, it shall refer the matter to the Constitutional Court
for a ruling.

1. where it cannot hear the case on grounds of lack of jurisdiction or inadmissibility, except where
those grounds are derived from provisions which are themselves the subject of the request for a
preliminary ruling;

2. where the Constitutional Court has already ruled on a question or an application having the same]
subject matter.

Bulgaria

Art. 150 (2) Constitution

Croatia

Article 37 of the Constitutional Act on the Constitutional Court

"(1) If a court of justice in its proceedings determines that the law to be applied, or some of its
provisions, are not in accordance with the Constitution, it shall stop the proceedings and present a
request with the Constitutional Court to review the constitutionality of the law, or some of its provisions".

Cyprus

1964, Attorney General of the Republic vs. Mustafa Ibrahim et al: Only courts having jurisdiction in
family issues can refer preliminary questions.

France

Article 23-1 de la loi organique n°2009-1523 du 10 décembre 2009 relative a I’application de
I’article 61-1 de la Constitution. ;

«Devant les juridictions relevant du Conseil d'Etat ou de la Cour de cassation, le moyen tiré de ce
qu'une disposition législative porte atteinte aux droits et libertés garantis par la Constitution est, d
peine d'irrecevabilité, présenté dans un écrit distinct et motivé. Un tel moyen peut étre soulevé poun
la premiere fois en cause d'appel. Il ne peut étre relevé d'office.

Devant une juridiction relevant de la Cour de cassation, lorsque le ministére public n'est pas partie
a l'instance, l'affaire lui est communiquée des que le moyen est soulevé afin qu'il puisse faire
connaitre son avis.

Si le moyen est soulevé au cours de l'instruction pénale, la juridiction d'instruction du second degré|
en est saisie.

Le moyen ne peut étre soulevé devant la cour d'assises. En cas d'appel d'un arrét rendu par la cour
d'assises en premier ressort, il peut étre soulevé dans un écrit accompagnant la déclaration d'appel.
Cet écrit est immédiatement transmis a la Cour de cassation».

Ger-
many

Article 100 of the Basic Law - Compatibility of legislation and constitutional law

(1) Where a court considers that a law on whose validity its ruling depends is unconstitutional it
shall stay the proceedings and, if it holds the constitution of a Land to be violated, seek a ruling
from the Land court with jurisdiction for constitutional disputes or, where it holds this Basic Law
to be violated, from the Federal Constitutional Court. This shall also apply where this Basic Law is|
held to be violated by Land law or where a Land law is held to be incompatible with a federal law.

Georgia

Article 19 Organic Law of Georgia on the Constitutional Court of Georgia 2. if, while considering
a particular case, a court of general jurisdiction concludes, that there is a sufficient ground to deem|
the law or other normative act, applicable by the court while adjudicating upon the case, fully or
partially incompatible with the Constitution, the court shall suspend the consideration of the case
and apply to the Constitutional Court. The consideration of the case shall be resumed after a
judgment on the issue is adopted by the Constitutional Court.

(12.02.02 Ne1264 ).

Greece

Article 100 Constitution
5. When a chamber or department of the Supreme Administrative Court or of the Supreme Civil and|
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Andorral

Criminal Court or of the Court of Auditors judges a provision of a statute enacted by Parliament

to be contrary to the Constitution, it shall compulsorily refer the question to the respective plenum,|
unless this has been judged by a previous decision of the plenum or of the Special Highest Court of]
the present article. The plenum shall be assembled into judicial formation and shall decide
definitively, as specified by law. This regulation shall apply analogously also in the elaboration of
regulatory decrees by the Supreme Administrative Court.

Hungary

Article 38 Constitutional Court Act

1. A judge shall initiate the proceedings of the Constitutional Court while suspending the judicial
process if he/she in the course of any pending case, he/she considers unconstitutional the legal rule
or other legal means of the State control which he/she needs to apply.

2. In a petition, anybody considering a legal rule to be applied in his/her pending process
unconstitutional, may initiate the action of the judge provided in section 1.

Lithua-
nia

Article 106 of Constitution

The Government, not less than 1/5 of all the Members of the Seimas, and the courts, shall have the
right to apply to the Constitutional Court concerning the acts specified in the First Paragraph of
Article 105.

Not less than 1/5 of all the Members of the Seimas and the courts shall have the right to apply to the
Constitutional Court concerning the conformity of acts of the President of the Republic with the
Constitution and the laws.

Not less than 1/5 of all the Members of the Seimas, the courts, as well as the President of the
Republic, shall have the right to apply to the Constitutional Court concerning the conformity of acts|
of the Government with the Constitution and the laws.

Article 67 Law on the Constitutional Court

2. The Supreme Court of Lithuania, the Court of Appeals of Lithuania, and district and area courts
shall appeal to the Constitutional Court pursuant to a decision <...>

Luxem-
burg

Article 6 Law on the organisation of the Constitutional Court

If a court considers that an issue concerning a law’s conformity with the Constitution arises and that
a ruling on the matter is necessary for it to deliver its judgment, it must raise the matter of its own
motion after asking the parties to submit any observations.

Malta

Article 46 Constitution

(3) If in any proceedings in any court other than the Civil Court, First Hall, or the Constitutional
Court any question arises as to the contravention of any of the provisions of the said sections 33 to
45 (inclusive), that court shall refer the question to the Civil Court, First Hall, unless in its opinion|
the raising of the question is merely frivolous or vexatious

Moldova

Article 135 Constitution
(1) The Constitutional Court shall:
g) solve the pleas of unconstitutionality of legal acts, as claimed by the Supreme Court of Justice.

Poland

Article 193 Constitution

Article 3 Constitutional Tribunal Act

Any court may refer a question of law to the Tribunal as to the conformity of a normative act to the|
Constitution, ratified international agreements or a statute if the answer to this question of law
determines the matter pending before the court.

Romania

Article 148 Constitution
(1) Romania's accession to the constituent treaties of the European Union, with a view to transferring]
certain powers to community institutions, as well as to exercising in common with the other member
states the abilities stipulated in such treaties, shall be carried out by means of a law adopted in the
joint sitting of the Chamber of Deputies and the Senate, with a majority of two thirds of the number
of deputies and senators.

(2) As aresult of the accession, the provisions of the constituent treaties of the European Union, as
well as the other mandatory community regulations shall take precedence over the opposite provisions
of the national laws, in compliance with the provisions of the accession act.

(3) The provisions of paragraphs (1) and (2) shall also apply accordingly for the accession to the
acts revising the constituent treaties of the European Union.

(4) The Parliament, the President of Romania, the Government, and the judicial authority shall
guarantee that the obligations resulting from the accession act and the provisions of paragraph (2)
are implemented.

(5) The Government shall send to the two Chambers of the Parliament the draft mandatory acts
before they are submitted to the European Union institutions for approval.

Russia

Article 125 Constitution
1. The Constitutional Court of the Russian Federation shall consist of 19 members.
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2. The Constitutional Court of the Russian Federation, on the request of the President of the Russian|
Federation, the Council of the Federation, the State Duma, one fifth of the deputies of a chamber of]
the Federal Assembly, the Government of the Russian Federation, the Supreme Court of the Russian|
Federation and the Higher Court of Arbitration of the Russian Federation, legislative and executive]
bodies of the subjects of the Russian Federation, shall adjudicate in cases concerning the
compatibility with the Constitution of the Russian Federation of: [...]

Article 101 Federal Constitutional Law on the Constitutional Court of the Russian Federation

The court while considering the case in any instance, having arrived at the conclusion about
nonconformity with the Constitution of the Russian Federation of the law which has been applied or
ought to be applied in a specific case, shall petition the Constitutional Court of the Russian
Federation with an inquiry to verify the constitutionality of the aforementioned law.

Slova-
kia

Article 130 Constitution
(1) The Constitutional Court shall commence proceedings upon an application submitted by: d) any court

Slove-
nia

Article 156 Constitution

If a court deciding some matter deems a law which it should apply to be unconstitutional, it must
stay the proceedings and initiate proceedings before the Constitutional Court. The proceedings in
the court may be continued after the Constitutional Court has issued its decision.

Article 23 Constitutional Court Act

(1) When in the process of deciding a court deems a law or part thereof which it should apply to be
unconstitutional, it stays the proceedings and by a request initiates proceedings for the review of its|
constitutionality.

(2) If the Supreme Court deems a law or part thereof which it should apply to be unconstitutional,
it stays proceedings in all cases in which it should apply such law or part thereof in deciding on
legal remedies and by a request initiates proceedings for the review of its constitutionality.

(3) If by a request the Supreme Court initiates proceedings for the review of the constitutionality of}
a law or part thereof, a court which should apply such law or part thereof in deciding may stay
proceedings until the final decision of the Constitutional Court without having to initiate proceedings|
for the review of the constitutionality of such law or part thereof by a separate request.

Spain

Article 163 Constitution

If a judicial body considers, in some action, that a regulation with the status of law which is
applicable thereto and upon the validity of which the judgment depends, may be contrary to the
Constitution, it may bring the matter before the Constitutional Court in the circumstances, manner
and subject to the consequences to be laid down by law, which shall in no case be suspensive.
Article 35 Law on the Constitutional Court

1. Where a judge or a court, proprio motu or at the request of a party, considers that an enactment
having the force of law which is applicable to a case and on which the validity of the ruling depends|
may be contrary to the Constitution, the judge or court shall raise the question before the
Constitutional Court in accordance with the provisions of this Law.

Turkey

Article 152 Constitution

If a court which is trying a case, finds that the law or the decree having the force of law to be applied]
is unconstitutional, or if it is convinced of the seri ousness of a claim of unconstitutionality submitted|
by one of the parties, it shall postpone the consideration of the case until the Constitutional Court
decides on the issue.

Ifthe court is not convinced of the seriousness of the claim of unconstitutionality, such a claim together]
with the main judgment shall be decided upon by the competent authority of appeal. The Constitutional
Court shall decide on the matter and make public its judgment within five months of receiving the
contention.

If no decision is reached within this period, the trial court shall conclude the case under existing
legal provisions. However, if the decision on the merits of the case becomes final, the trial court is
obliged to comply with it.

Law on the Organisation and Trial Proceedings of the Constitutional Court Article 28

If a court which is trying a case:

1. finds that provisions of a law or law-amending ordinance to be applied in this case are unconsti-
tutional, this decision together with its reasons, or 2. is convinced of the seriousness of a claim of
unconstitutionality submitted by one of the parties, a decision explaining the claims and defences
of the parties concerned in relation to this subjectmatter and its own views which led to this
conviction, the contents of the file together with certified copies of documents relating to this case
are sent by the court concerned to the presidency of the Constitutional Court.

Ukraine

Article 40 Law on the Constitutional Court

Subjects of the right to a constitutional claim for adopting a decision by the Constitutional Court of
Ukraine in cases provided for by subsection one, Article 13 of this Law are: [...] the Supreme Court
of Ukraine [...]
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Article 83

When, in the process of examination of cases under general court procedure, a dispute develops
concerning the constitutionality of norms of a law which is being applied by the court, the
examination of the case is suspended.

Under such circumstances, a constitutional examination of the case is opened and the case is
considered by the Constitutional Court of Ukraine immediately.

Constitutional and legal bases for indirect and direct individual access
1.1.19 Table: Indirect access: Ombudsperson

State

Relevant constitutional or legal provision

Albania

Law on the Organisation and Functioning of the Constitutional Court

Article 49

1. A case before the Constitutional Court on the review of the compatibility of laws or other normative]
acts with the Constitution or international agreements may be initiated by an application of the President]
of the Republic, the Prime Minister, not less than one fifth of the deputies of the Assembly or the
Chairman of the High State Control.

2. This right extends, when it is demonstrated that the case concerns their interests, to the People’s
Advocate, local authorities, religious institutions, political parties and other organisations.

Algeria

No individual access

Argen-
tina

Constitution

Section 86

The Ombudsman is an independent body created within the sphere of the National Congress
operating with full autonomy without receiving instructions from any authority. The mission of the]
Ombudsman is the defence and protection of human rights and other rights, guarantees and interests|
sheltered under this Constitution and the laws, in the face of deeds, acts or omissions of the
Administration; as well as the control of public administrative functions.

The Ombudsman has capacity to be a party in a lawsuit. He is appointed and removed by Congress|
with the vote of two-thirds of the members present of each House. He has the immunities and
privileges of legislators. He shall hold office for the term of five years and may only be re-appointed
on one occasion.

The organisation and operation of this body shall be ruled by a special law.

Law 24.379 (p.t.)

Article 14>

The Public Defender can initiate and continue, ex officio or at the request of an interested person,
investigations conducting to the elucidation of the acts, deeds and omissions by the national public]
administration and its agents that, through the illegitimate, faulty, irregular, abusive, arbitrary,
discriminatory, negligent, strongly unfavourable or inopportune exercise of their functions,
including those acts, deeds and omissions that could affect diffuse or collective interests.

Article 182!

Every natural or juristic person that considers itself affected by the acts, deeds and omissions
provided for in article 14 may petition to the Public Defender.

Armenia

Constitution

Article 100

The Constitutional Court shall, in conformity with the procedure defined by law:

1) determine the compliance of the laws, resolutions of the National Assembly, decrees and orders
of the President of the Republic, decisions of the Prime Minister and bodies of the local self-
government with the Constitution;

Article 101

In conformity with the procedure set forth in the Constitution and the law on the Constitutional Court]
the application to the Constitutional Court may be filed by:

20 Articulo 14.-Actuacion. Forma y alcance. El Defensor del Pueblo puede iniciar y proseguir de oficio o a
peticion del interesado cualquier investigacion conducente al esclarecimiento de los actos, hechos u omi-
siones de la administracion publica nacional y sus agentes, que impliquen el ejercicio ilegitimo, defectuoso,
irregular, abusivo, arbitrario, discriminatorio, negligente, gravemente inconveniente o inoportuno de sus
funciones, incluyendo aquellos capaces de afectar los intereses difusos o colectivos.
http://www.defensor.gov.ar/institucion/ley-sp.htm

21 Articulo 18 Legitimacion. Puede dirigirse al Defensor del Pueblo toda persona fisica o juridica que se con-
sidere afectada por los actos, hechos u omisiones previstos en el articulo 14.
http://www.defensor.gov.ar/institucion/ley-sp.htm
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8) the Human Rights’ Defender — on the issue of compliance of normative acts listed in clause
1 of Article 100 of the Constitution with the provisions of Chapter 2 of the Constitution;
Article 68 Law on the Constitutional Court
1. In regard to cases determined by Point 1 of Article 100 of the Constitution the constitutionality of]
the general acts as well as individual acts mentioned in that Point can be challenged, except for the]
cases of the appeals brought by the Ombudsmen.
The Ombudsmen can challenge only the constitutionality of general acts.
Austria | Constitution Article 148e
On application by the ombudsman board the Constitutional Court pronounces on the illegality of
ordinances by a Federal authority.
Azer- | Constitution Article 130
baijan | VII. Ombudsman of Azerbaijan Republic in accordance with the procedure provided for by the laws|
of the Republic of Azerbaijan for solving the matters indicated in items 1-7, para I1I of the given Article]
shall apply to the Constitutional Court of the Republic of Azerbaijan in cases where the rights and
freedoms of a person had been violated by legislative acts in force, normative acts of executive
power, municipalities as well as the court decisions.
Law on the Constitutional Court
Article 32. Petitions
32.1. Petition can be submitted to Constitutional Court by [...] Ombudsman of Azerbaijan Republic
on the matters provided for by Article 130.7 of the Constitution of Azerbaijan Republic.
32.2. Petitions by Ombudsman of Azerbaijan Republic on the matter provided for by Article 130.3.4]
of the Constitution of Azerbaijan Republic can be examined by Constitutional Court in following cases:
32.2.1. If the normative legal act which should have been applied was not applied by a court;
32.2.2. If normative legal act which should not have been applied was applied by a court;
32.2.3. If normative legal act was not properly interpreted by a court;
32.3. Petition envisaged in Article 32.2. of the present law can be submitted within 6 months from
the moment of entrance of the relevant court act into legal force.
Belarus | No Ombudsperson
Belgium | The Ombudsperson has no power to apply to the Constitutional Court
Bodsm'a The Ombudsperson has no power to apply to the Constitutional Court
Jan
Herze-
lsovina
Brazil
Bulgaria| Law on the Ombudsman
Article 19
(1) The Ombudsman shall:
1. receive and consider complaints and signals regarding violations of rights and freedoms by the
state and municipal authorities and their administrations as well as by persons assigned with the
provision of public services;
2. make examinations upon the complaints and signals received;
3. reply in writing to the person, who has lodged the complaint or signal, within one month; if the
case requires a more thorough examination, this term shall be three months; 4. make proposals and|
recommendations for reinstatement of the violated rights and freedoms before the respective
authorities, their administrations, and persons under item 1;
5. mediate between the administrative authorities and the persons concerned for overcoming the
violations admitted and shall reconcile their positions;
6. make proposals and recommendations for eliminating the reasons and conditions, which create
prerequisites for violation of rights and freedoms;
7. notify the authorities, listed under article 150 of the Constitution, for approaching the
Constitutional Court, when he/she is of the opinion that it is necessary the Constitution to be
interpreted or a law to be declared unconstitutional;
Canada | The Ombudsperson has no power to apply to the Supreme Court
Chile | No Ombudsperson
Croatia | Constitutional Act on the Constitutional Court
Article 35
The request by which the proceedings before the Constitutional Court are instituted may be presented by:
- the People’s Ombudsman in proceedings provided by Article 92 of the Constitution of the Republic
of Croatia.
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Cyprus | The Ombudsperson has no power to apply to the Supreme Constitutional Court

Czech | Constitutional Court Act

Repub- | Article 64

lic (2) A petition, under Article 87 para. 1, lit. b) of the Constitution, proposing the annulment of some]
other enactment, or individual provisions thereof, may be submitted by:
f) the Public Protector of Rights ["Ombudsman"];

[Denmark| Ombudsperson has no power to appeal to the Supreme Court
Estonia | Article 142 Constitution

If the Legal Chancellor considers that a legal act issued by the state legislature or executive or by af
local government is in conflict with the Constitution or a law, he or she shall propose to the body
which has adopted that act to bring the act into accordance with the Constitution or law within twenty days.
If the act is not brought into accordance with the Constitution or law within twenty days, the Legall
Chancellor shall apply to the National Court to declare the act null and void.

Chancellor of Justice Act?*?

§15

Everyone has the right of recourse to the Chancellor of Justice to review the conformity of an
Act or other legislation of general application with the Constitution or the law.

§18

(1) If a body which passed legislation of general application has not brought the legislation or a
provision thereof into conformity with the Constitution or the law within twenty days after the date]
of receipt of a proposal of the Chancellor of Justice, the Chancellor of Justice shall propose to the
Supreme Court that the legislation of general application or a provision thereof be repealed.

§19

(1) Everyone has the right of recourse to the Chancellor of Justice in order to have his or her rights
protected by way of filing a petition to request verification whether or not a state agency, local
government agency or body, legal person in public law, natural person or legal persons in private
law performing public duties (hereinafter agency under supervision) adheres to the principles of
observance of the fundamental rights and freedoms and to the principles of sound administration.
§35(15)

(1) If conciliation proceedings are terminated or the Chancellor of Justice has stated failure to reach|
an agreement, the petitioner has, within thirty days as of the receipt of the notice, the right of recourse
to a court or to an authority conducting pre-trial proceedings as provided by law for the protection
of his or her rights.

Constitutional Review Court Procedure Act

§.4

(1) The Supreme Court shall review the constitutionality of legislation of general application or
international treaties on the basis of a reasoned request, court judgment or court ruling.

(2) A request may be filed with the Supreme Court by the President of the Republic, the Legal
Chancellor and a local government council.

(3) A court shall initiate proceedings by delivering its judgment or ruling to the Supreme Court.

§. 6.

(1) The Legal Chancellor may file a request to the Supreme Court that it 1) declare legislation of
general application or a provision thereof passed by the legislative or executive power or a local
government, which has entered into force, invalid,

2) to declare an Act, which has been proclaimed but has not yet entered into force, unconstitutional;
3) to declare legislation of general application passed by the executive or a local government body,
which has not entered into force, unconstitutional;

4) to declare an international agreement entered into by the Republic of Estonia or a provision thereof]
unconstitutional;

5) to repeal a resolution of the Riigikogu concerning submission of a draft Act or other national
issue to a referendum, if the draft Act to be submitted to a referendum, except draft Acts amending]
the Constitution, or other national issues are in conflict with the Constitution or if upon deciding to|
hold a referendum the Riigikogu has materially violated the prescribed procedure.

(2) The Legal Chancellor shall file a request referred to in clause 5 of subsection

(1) within 14 days as of the receipt of pertinent resolution of the Riigikogu.

Finland

The Ombudsperson has no power to apply to the courts

France

The Ombudsperson has no power to apply to the Constitutional Council

292 See http://www.legaltext.ee/text/en/X30041K6.htm
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Georgia

Organic Law on the Public Defender of Georgia

Article 21

Following the results of the examination, the Public Defender of Georgia shall be authorised: to
bring out a suit at the Constitutional Court of Georgia in a case where a referendum is not held,
despite the request of the electorate; if he considers that the holding of a referendum contradicts the|
provisions of paragraph 2 of Article 74 of the Constitution of Georgia, or in the case where any legall
act or any provision of this act violates human rights and fundamental freedoms recognised by Chapter
2 of the Constitution of Georgia;

Organic Law on the Constitutional Court

Article 36

1. The following shall have the right to lodge a constitutional claim to the Constitutional Court
concerning constitutionality of holding a referendum:

b. the Public Defender of Georgia, if notwithstanding the electors’ request a referendum is not called;
c. not less than one fifth of the members of the Parliament of Georgia, the Public

Defender of Georgia, if they believe that the holding a referendum contradicts the requirements of]
Article 74.2 of the Constitution of Georgia.

Article 39

1. The following shall have the right to lodge a constitutional claim on constitutionality of a
normative act or a particular provisions thereof:

b) The Public Defender of Georgia, if he/she believes that human rights and freedoms, recognised
by Chapter Two of the Constitution of Georgia, are infringed upon.

Germany

No Ombudsperson at federal level

Greece

Law 3094/20032%
The Ombudsperson has no power to apply to the Special Highest Court

Hungary

Act LIX of 1993 on the Parliamentary Commissioner for Civil Rights, article 22

The Parliamentary Commissioner for Civil Rights may make a motion to the Constitutional Court for:
a)The ex post facts examination of the unconstitutionality of a statutory instrument r any other legal
means of government control;

b)The examination of whether a statutory instrument or any other legal means of government control,
conflicts with an international agreement;

c) (repealed)

d) the termination of unconstitutionality manifesting itself in an omission;

e) the interpretation of the provisions of the Constitution.

Iceland

The Ombudsperson has no power to apply to the Constitutional Court

Ireland

The Ombudsperson has no power to apply to the Constitutional Court

Italy

No Ombudsperson at national level

Japan

The Ombudsperson has no power to apply to the Supreme Court

K azakh-
stan

The Ombudsperson has no power to apply to the Constitutional Court

Korea

Republic The Ombudsperson has no power to apply to the Constitutional Court

Latvia

Ombudsman Law

Section 13

In the performance of the functions and tasks specified by this Law, the Ombudsman has the right:
8) to submit an application regarding the initiation of proceedings in the Constitutional Court if an
institution that has issued the disputable act has not rectified the established deficiencies within the
time limit specified by the Ombudsman;

9) upon termination of a verification procedure and establishment of a violation, to defend the rights
and interests of a private individual in court, if that is necessary in the public interest;

10) upon termination of a verification procedure and establishment of a violation, to apply to a court
in such civil cases, where the nature of the action is related to a violation of the prohibition of dif
ferential treatment;

Liech-
tenstein

The Council and Complaints Office has no power to accede to the
Constitutional Court

Lithua-
nia

Law on the Seimas Ombudsmen

Article 19. Rights of the Seimas Ombudsman

1. When performing his duties, the Seimas Ombudsman shall have the right to:

11) propose to the Seimas to apply to the Constitutional Court regarding the conformity of legal acts|
with the Constitution and laws of the Republic of Lithuania;

293 http://www.synigoros.gr/en_law.htm
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Luxem-
bourg

The Ombudsperson has no power to apply to the Constitutional Court

Malta

The Ombudsperson has no power to apply to the Constitutional Court

Mexico

Moldova

Constitutional Jurisdiction Act**

Article 38

1. The Constitutional Court shall exercise the constitutional jurisdiction upon appeal of the following]
subjects:

i. Ombudsman;

These limitations concern other subjects and only for cases expressly mentioned in the law.

IMonaco

No Ombudsman

France

The Ombudsperson has no power to apply to the Constitutional Council

Monte-
negro

Constitution

Article 81

The protector of human rights and liberties of Montenegro shall be independent and autonomous
authority that takes measures to protect human rights and liberties.

The protector of human rights and liberties shall exercise duties on the basis of the Constitution, the
law and the confirmed international agreements, observing also the principles of justice and fairness.
The protector of human rights and liberties shall be appointed for the period of six years and can be|
dismissed in cases envisaged by the law.

Law on the Protector of Human Rights and Freedoms

Article 26

The Protector may propose the initiation of proceedings before the Constitutional Court of the Republic
of Montenegro for the purpose of assessing the constitutionality and legality of the legislation and
general enactment relating to human rights and freedoms.

IMorocco

The Ombudsperson has no power to apply to the Constitutional Court

Nether-
lands

The Ombudsperson has no power to apply to any Court

Norway

The Ombudsperson has no power to apply to the Constitutional Court

Poland

Constitution Article 80

In accordance with principles specified by statute, everyone shall have the right to apply to the
Commissioner for Citizens’ Rights for assistance in protection of his freedoms or rights infringed
by organs of public authority.

Constitutional Tribunal Act

Article 27

The participants in the proceedings before the Tribunal shall be:

8) the Commissioner for Citizens’ Rights where he/she has given notice of his/her participation in
the proceedings in relation to complaints concerning constitutional infringements.

Article 51

1. The Tribunal shall inform the Commissioner for Citizens’ Rights about the institution of
proceedings. Provisions of Article 33 shall apply accordingly.

2. The Commissioner for Citizens’ Rights may, within the period of 60 days

Peru

Public Defender has no power to apply to the Constitutional Court

from the receipt of information, give notice of his/her participation in the proceedings.

Article 52

1. The participants in the proceedings before the Tribunal shall be: the person making the complaint,|
the organ which promulgated the challenged normative act and the Public Prosecutor-General; the
Commissioner of the Citizens’ Rights shall also be the participant in the proceedings when he/she

has given notice of his/her participation therein.

Act of 15 July 1987 on the Commissioner for Civil Rights Protection

Article 16.

1. In connection with the cases examined, the Commissioner can present to the relevant agencies,

organisations and institutions opinions and conclusions aimed at ensuring efficient protection of the|
liberties and rights of a human and a citizen and facilitating the procedures such cases may involve.
2. The Commissioner may also:

2% http://www.constcourt.md/index_en.html
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1) approach the relevant agencies with proposals for legislative initiative, or for issuing or amending
other legal acts concerning the liberties and rights of a human and a citizen,

2) approach the Constitutional Tribunal with motions mentioned in Art. 188 of the Constitution,
3) report participation in the proceedings before the Constitutional Tribunal in the cases of
constitutional complaints and take part in those proceedings,

4) request the Supreme Court to issue a resolution aimed at explaining legal provisions that raise
doubts in practice, or application of has resulted in conflicting judicial decisions.

Portugal

Constitution Article 281

General review of constitutionality and legality

2. The following persons are entitled to request the Constitutional Court to make generally binding|
rulings on questions of unconstitutionality and illegality:

d. The Ombudsman;

Law n.° 9/91 Statute of the Ombudsman

Article 20

3 — The Ombudsman may request the Constitutional Court to declare the unconstitutionality or
illegality of any legal provisions, in accordance with article 281, paragraph 1 and paragraph

2, sub-paragraph (d), of the Constitution.

4 — The Ombudsman may request the Constitutional Court to rule on cases of unconstitutionality
due to a legislative omission, in accordance with article 283, paragraph 1, of the Constitution.

Roma- | Constitution Article 144

nia The Constitutional Court shall have the following powers: [...]
d) to decide on objections as to the unconstitutionality of laws and ordinances, brought up before
courts of law or of commercial arbitration; the objection as to the unconstitutionality may also be
brought up directly by the Advocate of the People;
Law on the Advocate of the People?”
Article 13 Law no. 35/1997 on Ombudsman The Advocate of the People shall have the following duties:
b) receives and distributes complaints lodged by persons aggrieved by public administration
authorities through violations of their civic rights and freedoms, and decides on these complaints;
d) submits points of view, at the request of the Constitutional Court;
e) can file submission to the Constitutional Court on the unconstitutionality of laws, before their
promulgation;
f) submits directly to the Constitutional Court exception of unconstitutionality of laws and
ordinances;
Article 14
(1) The Ombudsman exe rcises his duties ex officio or upon complaints lodged by aggrieved persons|
as provided under Article 13 (b).

Russian | Federal Constitutional Law “On the Representative under human rights in the Russian Federation"

Federa- | Article 29

tion 1. By results of consideration of the complaint the Representative has the right:
5) to address in the Constitutional Court of the Russian Federation with the complaint to infringement]
of constitutional laws and freedom of citizens the law which is applied or subject to application in
a concrete case.

San | No Ombudsman as yet, but plans to introduce one.

Marino

Serbia | Draft Law on Ombudsman?%
Article 16
The Ombudsman shall have the power to initiate proceedings before the Constitutional Court for
the assessment of legality and constitutionality of laws, other regulations and general acts which
govern issues related to the freedoms and rights of citizens.

Slova- | Constitution

kia Article130.1.f

The Constitutional Court shall commence the proceedings upon an application submitted by the
Public Defender of Rights in matter of conformity of legal regulations according to Article 125.1 of
the Constitution of the Slovak Republic, if further application of the regulation could represent a
threat to fundamental rights and freedoms or human rights and fundamental freedoms, as arise from|
an international treaty that has been ratified by the Slovak Republic and published in the way
specified by law

Article 151a

2% http://www.avp.ro/indexen.html
29 http://www.venice.coe.int/docs/2004/CDL(2004)113-e.pdf
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(1) The Public Defender of Rights is an independent body which in the scope and in manner laid
down by law shall protect the fundamental rights and freedoms of natural persons and legal persons
in proceedings before public administrative and other bodies, if their proceedings, decision-making
or inactivity is inconsistent with the legal order.

Slove-
nia

Article 23.a Constitutional Court Act

(1) The procedure for the review of the constitutionality or legality of regulations or general acts
issued for the exercise of public authority can be initiated by a request submitted by:

- the ombudsman for human rights if he deems that a regulation or general act issued for the exercise]
of public authority inadmissibly interferes with human rights or fundamental freedoms.

Article 50

(2) The ombudsman for human rights may, under the conditions determined by this Act, lodge a
constitutional complaint in connection with an individual case that he is dealing with.

Article 52

(2) The ombudsman for human rights lodges a constitutional complaint with the consent of the
person whose human rights or fundamental freedoms he is protecting in the individual case.

South
Africa

Constitution of the Republic of South Africa

Art. 182: Functions of Public Protector

(1) The Public Protector has the power, as regulated by national legislation(a) to investigate any
conduct in state affairs, or in the public administration in any sphere of government, that is alleged|
or suspected to be improper or to result in any impropriety or prejudice;

(b) to report on that conduct; and

(c) to take appropriate remedial action.

(2) The Public Protector has the additional powers and functions prescribed by national legislation.
(3) The Public Protector may not investigate court decisions.

(4) The Public Protector must be accessible to all persons and communities.

(5) An report issued by the Public Protector must be open to the public unless exceptional circum-
stances, to be determined in terms of national legislation, require that a report be kept confidential,
Art. 183: Tenure

The Public Protector is appointed for a non-renewable period of seven years.

Public Protector Act , no. 23 of 1994

Public Protector may apply to the Constitutional Court or any other court.

Spain

Constitution Article 162

1. The following are eligible to:

a) lodge an appeal against unconstitutionality: the President of the Government, the Defender of the
People, fifty Deputies, fifty Senators, the executive corporate bodies of the Autonomous Communities|
and, when applicable, their Assemblies;

b) lodge an individual appeal for protection ("'recurso de amparo"): any individual or corporate body
with a legitimate interest, as well as the Defender of the People and the Office of the Public Prosecutor,
2. In all other cases, the organic law shall determine which persons and agencies are eligible.
Organic Law on the Constitutional Court

Article 32

1. The following have standing to bring an action of unconstitutionality against Statutes of Autonomy
and other State laws, organic or of any character whatsoever, against regulations and enactments of}
the State or Autonomous Communities having the force of law, and against international treaties
and the Rules of Procedure of the Houses and the Cortes Generales:

b. the Defender of the People (Defensor del Pueblo);

Article 46

1. The following shall have standing to lodge an appeal for constitutional protection:

a. In the case of Articles 42 and 45, the person directly affected, the Defender of the People and the
Office of the Public Prosecutor;

b. In the case of Articles 43 and 44, the parties to the corresponding judicial proceedings, the Defender
of the People and the Office of the Public Prosecutor.

2. Where the appeal is brought by the Defender of the People or the Office of the Public Prosecutor,|
the Division of the Court with authority to hear the case for constitutional protection shall inform
any potentially injured persons of whom it has knowledge and shall order publication of the notice]
of appeal in the "Official State Gazette" so that other interested parties may come forward.

Such publication shall have preferential status.

Sweden

The Ombudsperson has no power to apply to the courts

Switzer-
land

No Ombudsperson at federal level

Tunisia

Ombudsperson has no power to apply to the Constitutional Court
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“The [ Law on the Ombudsman®’
Former | Article 13
Yugoslav| The procedure for protection of the constitutional and legal rights of citizens before the Ombudsman|
Repub- | shall be initiated by putting forward a submission.
lic of | Anyone may put forward a submission to the Ombudsman when he assesses that his constitutionall
Macedo-| and legal freedoms and rights have been infringed or when the principle of nondiscrimination and
nia” | adequate and equitable representation of community members in the bodies set out in Article 2 of
this Law has been breached.
The Ombudsman may initiate a procedure on his own initiative if he assesses that the constitutionall
and legal rights of citizens, stipulated in Article 2 of this Law, have been infringed.
Article 30
The Ombudsman may submit a proposal to the Constitutional Court of the Republic of Macedonia]
for evaluation of the constitutionality of the laws and the constitutionality and legality of the other|
regulations or general acts.
Turkey | According to the 2010 constitutional reform package, an Ombudsperson will be created.
However, he/she will not have the power to bring a case before the Constitutional Court.
Ukraine | Article 150 Constitution

The authority of the Constitutional Court of Ukraine comprises:

1) deciding on issues of conformity with the Constitution of Ukraine (constitutionality) of the
following:

laws and other legal acts of the Verkhovna Rada of Ukraine;

acts of the President of Ukraine;

acts of the Cabinet of Ministers of Ukraine;

legal acts of the Verkhovna Rada of the Autonomous Republic of Crimea.

These issues are considered on the appeals of:

the Authorised Human Rights Representative of the Verkhovna Rada of Ukraine;

Law of Ukraine on the Constitutional Court of Ukraine

Article 13

The Constitutional Court of Ukraine adopts decisions and provides conclusions in cases concerning:
1. constitutionality of laws and the other legal acts of the Verkhovna Rada of Ukraine, acts of the
President of Ukraine, acts of the Cabinet of Ministers of Ukraine, legal acts of the Supreme Rada of
the Autonomous Republic of Crimea;

4. official interpretation of the Constitution and laws of Ukraine.
Article 40

Subjects of the right to a constitutional claim for adopting a decision by the Constitutional Court of
Ukraine in cases provided for by subsection one,

Article 13 of this Law are: the

President of Ukraine, no fewer than forty-five National Deputies of Ukraine (a National Deputy’s
signature may not be recalled), the Supreme Court of Ukraine, the Authorised Representative of the]
Verkhovna Rada of Ukraine on Human Rights and the Supreme Rada of the Autonomous Republic]
of Crimea.
Article 41
Subjects of the right to a constitutional claim for providing opinions by the Constitutional Court of]
Ukraine in the cases provided for by subsections two, three and four of Article 13 of this Law are:
- under subsection four, the President of Ukraine, no fewer than forty-five

National Deputies of Ukraine (a National Deputy’s signature may not be recalled), the Authorised
Representative of the Verkhovna Rada of Ukraine on Human Rights, the Supreme Court of Ukraine,|
the Cabinet of Ministers of Ukraine, the other State power authorities, the Supreme Rada of the
Autonomous Republic of Crimea and local self-government authorities.

Article 82

The grounds for raising the issue of opening the examination of a case concerning the conformity
of current legislative norms to the principles and norms of the Constitution of Ukraine as to the
rights and freedoms of individuals and citizens are:

1. the existence of disputable questions concerning the constitutionality of laws and other legal acts|
adopted and promulgated in the prescribed order;
2. the development of disputable questions concerning the constitutionality of legal acts revealed in|
the process of general court procedure;

3. the development of disputable questions concerning the constitutionality of legal acts revealed
by executive power authorities in process of their implementation and by the Authorised Representative
of the Verkhovna Rada of Ukraine on Human Rights in the process of his/her activity.

27 http://www.unhcr.org/refworld/type, LEGISLATION,,MKD,3fcb36dc4,0.html
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United
King-
dom

Parliamentary Commissioner Act 19672%

Article 6

(1A complaint under this Act may be made by any individual, or by any body of persons whether
incorporated or not, not being—

(a)a local authority or other authority or body constituted for purposes of the public service or of
local government or for the purposes of carrying on under national ownership any industry or
undertaking or part of an industry or undertaking;

Article 10

(3)If, after conducting an investigation under this Act, it appears to the Commissioner that injustice
has been caused to the person aggrieved in consequence of maladministration and that the injustice
has not been, or will not be, remedied, he may, if he thinks fit, lay before each House of Parliament]
a special report upon the case.

Te Parliamentary Commissioner for Administration has no power to apply to the courts.

United
States

No Ombudsperson.

[Uruguay

No Ombudsperson

1.1

.20 Table: Indirect individual access: Preliminary requests

State

Relevant constitutional or legal provision

Albania

Law on the Organisation and Functioning of the Constitutional Court
Article 68

1. When a court of any instance or a trial judge considers during the trial ex officio or at the request]
of either party involved that a certain law is unconstitutional and if there is a direct link between the|
law and the solution of the case at hand, that particular law shall not be applied in the case at hand
and after suspending the trial the judge shall refer the file to the Constitutional Court, which on its

side should deliver its verdict as to the constitutionality of the said law.

Algeria

No preliminary ruling procedure

Andorral

Constitution

Article 98

The Tribunal Constitucional tries:

a) Appeals of unconstitutionality against laws, executive regulations and the Rules of Procedure of]
the Consell General.

Article 100

1. If; in the course of litigation, a court has reasoned and founded doubts about the constitutionality of]
a law or a legislative decree, the application of which is rel evant to its decision, it shall request in
writing the decision of the Tribunal Constitucional about the validity of the rule affected.
Qualified law on the Constitutional Court

Article 43

1. In the case of actions where unconstitutionality is alleged, the Constitutional Court reviews the
compatibility with the Constitution of the laws, legislative decrees and Rules of Procedure of the
General Council or the individual provisions thereof.

2. These proceedings are introduced by a direct action submitted by one fifth of the ex officio
members of the General Council, by the Head of the Government or by three Comuns, or by an
interlocutory application in writing from an ordinary court.

Article 52

In the exercise of their judicial functions, the Batlles (judges of first instance), the Court of Batlles,
the Tribunal de Corts (criminal court) and the Higher Court of Andorra are entitled to apply for
interlocutory proceedings to be opened in respect of laws, legislative decrees and regulations having|
statutory force on the ground that they are unconstitutional, irrespective of the date on which they
entered into force.

Article 53

1. An application for judicial review by the Constitutional Court of the constitutionality of such a
law or regulation is admissible where, at any stage in ordinary judicial proceedings, the court hearing|
the proceedings considers on its own initiative or on the initiative of one of the parties that one of
the laws and regulations mentioned in the preceding Article which the court must apply in resolving
the principal case or any step whatsoever taken therein is contrary to the Constitution.

2. This view that the law or regulation in question is unconstitutional must be based on the following|
factors: it must be impossible to interpret the law and regulation in question in a way which is

2% http://www.opsi.gov.uk/RevisedStatutes/Acts/ukpga/1967/cukpga 19670013 en_1
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consistent with the Constitution; the court must provide a reasoned explanation of the need to applyj
the law or regulation in resolving the main case or the step in question; and the law or regulation
must not have been declared constitutional in any resolution or decision taken by the Constitutional
Court, as provided for in Article 44.3 of this Law.

3. Before filing the document introducing the action provided for in the first paragraph of this Article}
with the Constitutional Court the court in question must consult the parties and the Attorney General's|
Department where it is represented in the proceedings. When the parties have been heard the court,
on its sole responsibility, issues a decree containing its decision whether or not to lodge the
application. No appeal may be made against the decision taken in that decree; where the decision is
negative, however, the application may where appropriate be renewed during subsequent stages of]
the proceedings.

Article 54

Where the applicable law or regulation regarded as contrary to the Constitution entered into force
prior to the Constitution the court may choose between bringing the matter before the Constitutional
Court and declaring at the appropriate point in the proceedings that the laws or regulations are
repealed. In any event a declaration that the law or regulation is repealed does not mean that the law|
or regulation enacted prior to the Constitution is null and void, but simply states that it is without
force and the reasons why this is so.

Argen-
tina

No preliminary ruling procedure

Arme-
nia

Constitution Article 101
In conformity with the procedure set forth in the Constitution and the law on the Constitutional Court
the application to the Constitutional Court may be filed by:

7) courts and the Prosecutor General on the issue of constitutionality of provisions of normative
acts related to specific cases within their proceedings;

Law on the Constitutional Court

Article 71

1. In cases determined by this Article the Courts and the Chief Prosecutor appeal to the Constitutional
Court if they find that the legal acts of general nature (or its provision(s)), which are under the
jurisdiction of the Constitutional Court according to Point 1 of Article 100 of the Constitution and
which shall be implemented for the case under their review, contradict the Constitution.

Austria

Constitution Article 139

(1)The Constitutional Court pronounces on application by a court or an independent administrativel
tribunal whether ordinances issued by a Federal or Land authority are contrary to law, but ex officio
in so far as the Court would have to apply such an ordinance in a pending suit.

Article 140

“The Constitutional Court pronounces on application of the Supreme Court, a competent appelate
court, an independent administrative tribunal, the Asylum Court, the Administrative Court or the
Federal Tender Office whether a Federal or a Land law is unconstitutional, but ex officio in so far
as the Court would have to apply such a law in a pending suit”.

Azer-
baijan

Constitution Article 130

VL. In accordance with the procedure provided for by the laws of Azerbaijan Republic the courts
may file the Constitutional Court of Azerbaijan Republic a request on interpretation of the
Constitution and the laws of Azerbaijan Republic as regards the matters concerning the
implementation of human rights and freedoms.

Law on the Constitutional Court

Article 33

33.1. Applications can be submitted to Constitutional Court by the Milli Majlis of Azerbaijan
Republic on the matters provided for by Article 104.3 of the Constitution of Azerbaijan Republic
and by courts of Azerbaijan Republic on the matters provided for by Article 130.6 of the Constitution of
Azerbaijan Republic.

Belarus

Constitution Article 112.

If, during the hearing of a specific case, a court concludes that an enforceable enactment is contrary|
to the Constitution, it shall make a ruling in accordance with the Constitution and raise, under the
established procedure, the issue of whether the enforceable enactment in question should be deemed
unconstitutional.

Belgium

Constitution Article 142

There is for all Belgium a Constitutional Court, the composition, competences and functioning of which|
are established by the law.

This Court rules by means of judgments on:

1° those conflicts referred to in Article 141;
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2° the violation of Articles 10, 11 and 24 by a law, a federate law or a rule as referred to in Article 134;|
3° the violation of constitutional articles that th e law determines by a law, a federate law or by a
rule as referred to in Article 134.

A matter may be referred to the Court by any authority designated by the law, by any person that
can prove an interest or, pre-judicially, by any court.

Bosnia | Constitution
and Article VI: Constitutional Court
Herze- | 3 Jurisdiction.
govina | ¢ The Constitutional Court shall have jurisdiction over issues referred by any court in Bosnia and
Herzegovina concerning whether a law, on whose validity its decision depends, is compatible with|
this Constitution, with the European Convention for Human Rights and Fundamental Freedoms and|
its Protocols, or with the laws of Bosnia and Herzegovina; or concerning the existence of or the
scope of a general rule of public international law pertinent to the court’s decision.
Brazil | No preliminary ruling procedure
Bul- Constitution Article 150
garia | 2. Should it find a discrepancy between a law and the Constitution, the Supreme Court of Cassation|
or the Supreme Administrative Court shall suspend the proceedings on a case and shall refer the
matter to the Constitutional Court.
Any portion of a law which is not ruled unconstitutional shall remain in force.
Canada | No preliminary ruling procedure
Chile | No preliminary ruling procedure
Croatia | Article 37 Constitutional Act on the Constitutional Court
(1) If a court of justice in its proceedings determines that the law to be applied, or some of its
provisions, are not in accordance with the Constitution, it shall stop the proceedings and present a
request with the Constitutional Court to review the constitutionality of the law, or some of its
provisions.
Czech | Constitution Article 95
Republic | (1) In making their decisions, judges are bound by statutes and treaties which form a part of the
legal order; they are authorised to judge whether enactments other than statutes are in conformity
with statutes or with such treaties.
(2) Should a court come to the conclusion that a statute which should be applied in the resolution of]
a matter is in conflict with the constitutional order, it shall submit the matter to the Constitutional Court,
Denmark| No preliminary ruling procedure
Estonia | Constitutional Review Court Procedure Act
(1) The Supreme Court shall review the constitutionality of legislation of general application or
international treaties on the basis of a reasoned request, court judgment or court ruling.
(3) A court shall initiate proceedings by delivering its judgment or ruling to the Supreme Court.
§. 9. Constitutional review on the basis of court judgment or ruling
(1) If a court of first or second instance has, upon adjudication of a case, not applied a pertinent
legislation of general application or an international agreement, declaring it unconstitutional, it shall
deliver the judgment or ruling to the Supreme Court.
(2) The court shall append to its judgment or ruling to be delivered to the Supreme Court the text of]
the legislation of general application or international agreement or pertinent extracts thereof, which|
it has declared unconstitutional in the conclusion of the judgment or ruling.
Finland | No preliminary ruling procedure
France | Article 61-1 Constitution

1If; during proceedings in progress before a court of law, it is claimed that a statutory provision
infringes the rights and freedoms guaranteed by the Constitution, the matter may be referred by the
Conseil d’Etat or by the Cour de Cassation to the Constitutional Council, within a determined period.
An Institutional Act shall determine the conditions for the application of the present article.

Loi organique n°2009-1523 du 10 décembre 2009 relat ive a I’application de ’article 61-1 de la
Constitution. )

«Toute juridiction relevant du Conseil d'Etat ou de la Cour de cassation peut étre saisie d'une question
prioritaire de constitutionnalité. Seule la cour d'assises ne peut en étre saisie.

Toutefois, en matiere criminelle, la question peut étre posée soit avant, devant le juge d'instruction,
soit apres, a l'occasion d'un appel ou d'un pourvoi en cassation.

La question prioritaire de constitutionnalité doit étre soulevée par écrit. L'écrit doit étre motivé. Il
doit toujours étre distinct des autres conclusions qui sont produites dans l'instance.
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Les criteres pour que le Conseil constitutionnel soit saisi de la question prioritaire de constitutionnalité
sont détaillés par la loi organique du 10 décembre 2009 relative a l'article 61-1 de la Constitution.
1ls sont au nombre de trois:

- la disposition législative critiquée est applicable au litige ou a la procédure, ou constitue le
fondement des poursuites,

- la disposition législative critiquée n'a pas déja été déclarée conforme a la Constitution par le
Conseil constitutionnel;

- la question est nouvelle ou présente un caractere sérieuxy.

Georgia

Organic Law on the Constitutional Court

Article 19

2. if, while considering a particular case, a court of general jurisdiction concludes, that there is a
sufficient ground to deem the law or other normative act, applicable by the court while adjudicating]
upon the case, fully or partially incompatible with the Constitution, the court shall suspend the
consideration of the case and apply to the Constitutional Court. The consideration of the case shalll
be resumed after a judgment on the issue is adopted by the Constitutional Court. (12.02.02 Ne1264)
Law on the Constitutional Court form a part of the legal order; they are authorised to judge whether]
enactments other than statutes are in conformity with statutes or with such treaties.

(2) Should a court come to the conclusion that a statute which should be applied in the resolution of]
a matter is in conflict with the constitutional order, it shall submit the matter to the Constitutional Court,

Germany|

Constitution Article 100

(1) Where a court considers that a law on whose validity its ruling depends is unconstitutional it
shall stay the proceedings and, if it holds the constitution of a Land to be violated, seek a ruling
from the Land court with jurisdiction for constitutional disputes or, where it holds this Basic Law
to be violated, from the Federal Constitutional Court. This shall also apply where this Basic Law is|
held to be violated by Land law or where a Land law is held to be incompatible with a federal law.
(2) Where in the course of litigation doubt exists whether a rule of international law is an integral
part of federal law and whether such rule directly establishes rights and obligations for the individuall
(Article 25), the court shall seek a ruling from the Federal Constitutional Court.

Greece

Constitution Article 100

5. When a chamber or department of the Supreme Administrative Court or of the Supreme Civil
and Criminal Court or of the Court of Auditors judges a provision of a statute enacted by Parliament]
to be contrary to the Constitution, it shall compulsorily refer the question to the respective plenum,|
unless this has been judged by a previous decision of the plenum or of the Special Highest Court of]
the present article. The plenum shall be assembled into judicial formation and shall decide
definitively, as specified by law. This regulation shall apply analogously also in the elaboration of
regulatory decrees by the Supreme Administrative Court.

Law no. 345 establishing the Special Highest Court

Article 7

Cases within the jurisdiction of the Special Court shall be brought:

b. by another court’s reference of a preliminary question.

Hun-
gary

Act no. XXXII on the Constitutional Court

Article 38

1. A judge shall initiate the proceedings of the Constitutional Court while suspending the judicial
process if he/she in the course of any pending case, he/she considers unconstitutional the legal rule]
or other legal means of the State control which he/she needs to apply.

Iceland

No preliminary ruling procedure

Ireland

No preliminary ruling procedure

Israel

No preliminary ruling procedure

Italy

Provisions governing the review of constitutionality and guaranteeing the independence of the
Constitutional Court

Section 1

Questions of constitutionality regarding an Act of Parliament or a central government statutory
measure having the force of law raised by a court or by a party to judicial proceedings or not deemed|
by a court of law to be manifestly groundless, shall be referred to the Constitutional Court for a decision.
Law on the composition and procedures of the Constitutional Court

Section 23

If the case cannot be tried without first resolving the question of constitutionality, or if the trial court
does not consider that the question of constitutionality raised is groundless, it shall issue an order
referring the matter immediately to the Constitutional Court, setting out the terms and the reasons for|
raising the question of constitutionality, and shall suspend trial proceedings.
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A court before which a case is being tried may also refer a question of constitutionality ex officio
by means of a court order setting out the information required under a) and b) above, and the measures|
referred to in the subsection above.

Supplementary Provisions Governing Constitutional Court Proceedings 7 October 2008 as
subsequently amended (Official Gazette No. 261 of 7 November 2008)

Section 1

The order with which a judge sitting alone or jointly, before which the case is pending decision,
refers a matter to the Constitutional Court for a ruling shall be filed with the Court together with all
the documents from the case-file and evidence of service as provided by Section 23 of Law No. 87,
of 11 March 1953.

Japan

No preliminary ruling procedure

stan

Article 78 Constitution
1. The courts shall have no right to apply laws and other regulatory legal acts infringing on the rights|
and liberties of an individual and a citizen established by the Constitution. If a court finds that a law
or other regulatory legal act subject to application infringes on the rights and liberties of an individuall
and a citizen it shall suspend legal proceedings and address the Constitutional Council with a
proposal to declare that law unconstitutional.

Korea

Constitutional Court Act

Article 2 (Jurisdiction)

The Constitutional Court shall have jurisdiction over the following issues 1.Constitutionality of
statutes upon the request of the ordinary courts;

Article 41 (Request for Adjudication on the Constitutionality of Statutes)

(1) When the issue of whether or not statutes are constitutional is relevant to the judgment of the
original case, the ordinary court(including the military court;

hereinafter the same shall apply) shall request to the Constitutional Court, ex of ficio or by decision|
upon a motion by the party, an adjudication on the constitutionality of statutes.

Latvia

Law on the Constitutional Court

Article 17

The following shall have the right to submit an application to initiate a case regarding compliance
of laws and international agreements signed or entered into by Latvia -even before the Saeima has
confirmed the agreement- with the Constitution, compliance of other normative acts or their parts
with the legal norms (acts) of higher legal force (Clauses 1-3 of Article 16), as well as compliance
of national legal norms of Latvia with the international agreements entered into by Latvia, which
are not contrary to the Constitution (Clause 6 of Article 16):

9. a court, when reviewing an administrative, civil or criminal case;

Liech-
tenstein

Constitutional Court Act

Article 18

1) The Constitutional Court shall decide on the constitutionality of laws or individual legislative
provisions:

b) on application of a court, if and to the extent that the court has to apply a law or individual
provisions thereof (on the basis of precedent) that it believes to be unconstitutional in a matter
pending before it and the court has decided to interrupt the proceedings to request a ruling by the
Constitutional Court;

Article 20

1) The Constitutional Court shall decide on the compliance of ordinances or individual provisions
thereof with the Constitution, laws, and international treaties:

a) on application of a court or of a municipal authority, if and to the extent that the court or municipal
authority has to apply an ordinance or individual provisions thereof (on the basis of precedent) that i
believes to be incompatible with the Constitution, a law, or an international treaty in a matter pending
before it and the court or municipal authority has decided to interrupt the proceedings to request a
ruling by the Constitutional Court;

Article 22

1) The Constitutional Court shall decide on the constitutionality of international treaties or individual
provisions thereof:

a) on application of a court or an administrative authority, if and to the extent that the court or
administrative authority has to apply an international treaty or individual provisions thereof (on the]
basis of precedent) that it believes to be unconstitutional in a matter pending before it and the court]
or administrative authority has decided to interrupt the proceedings to request a ruling by the
Constitutional Court;

Lithua-
nia

Constitution Article 106
The Government, no less than one-fifth of the members of the Seimas, and the courts shall have the
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right to address the Constitutional Court concerning legal acts specified in part 1 of Article 105.
Law on the Constitutional Court of the Republic of Lithuania

Article 67

Provided that there are grounds to consider that a law or other legal act, which shall be applicable
in a concrete case, fails to conform with the Constitution, the court (judge) shall suspend the
examination of said case and, with regard to the competence of the Constitutional Court, shall appeal
to it with a petition to decide whether the said law or other legal act is in conformity with the
Constitution.

The Supreme Court of Lithuania, the Court of Appeals of Lithuania, and

district and area courts shall appeal to the Constitutional Court pursuant to a decision.

Luxem-
bourg

Law on the Organisation of the Constitutional Court
Article 6

If a court considers that an issue concerning a law’s conformity with the Constitution arises and that
a ruling on the matter is necessary for it to deliver its judgment, it must raise the matter of its own
motion after asking the parties to submit any observations.

Malta

Constitution Article 95

(2) One of the Superior Courts, composed of such three judges as could, in accordance with any
law for the time being in force in Malta, compose the Court of Appeal, shall be known as the
Constitutional Court and shall have jurisdiction to hear and determine — (d) appeals from decisions
of any court of original jurisdiction in Malta as to the interpretation of this Constitution other than
those which may fall under section 46 of this Constitution;

(e) appeals from decisions of any court of original jurisdiction in Malta on questions as to the validity
of laws other than those which may fall under section 46 of this Constitution;

European Convention Act

Article 4

3. If any proceedings in any court other than the Civil Court, First Hall, or the Constitutional Court
any question arises as to the contravention of any of the Human Rights and Fundamental Freedoms,
that court shall refer the question to the Civil Court, First Hall, unless in its opinion the raising of
the question is merely frivolous or vexatious; and that court shall give its decision on any question
referred to it under this subsection and, subject to the provisions of subsection 4 of this section, the]
court in which the question arose shall dispose of the question in accordance with that decision.

Mexico

Article 105 Constitution

The Supreme Court of Justice of the Nation will get to know, in the terms that the regulating law
specifies, about the following affairs:

11I. By itself or by petition of the appropriate unitary circuit tribunal, or the Attorney General of the
Republic, it may get to know about cases of appeal of sentences of district judges in those cases in
which the Federation took part, and in which their interest and importance merit its participation.

Moldoval

Constitution Article 135

(1) The Constitutional Court shall:

g) solve the pleas of unconstitutionality of legal acts, as claimed by the Supreme Court of Justice;
Code constitutional jurisdiction

This Code provides also the right of the Economical Court to request a control of constitutionality,|
but in article 4 of the same act exception of unconstitutionality can be introduced only by the
Supreme Court. Theoretically the Economic court will have formally the possibility to challenge
the constitutionality directly but this do not happened in practice.

Monaco

No preliminary ruling procedure

Monte-
negro

Constitution Article 150

The procedure before the Constitutional Court for the assessment of constitutionality and legality
may be initiated by the court, other state authority, local self-government authority and five Members|
of the Parliament.

Draft law on the Constitutional Court>”

Article 43

Proceedings for review of constitutionality and legality of general acts shall be initiated by a petition|
submitted by the petitioner referred to in Article 150 paragraph

2 of the Constitution and when the Constitutional Court institutes proceedings on the basis of an
initiative submitted or on its own by an order.

Morocco

No preliminary ruling procedure

2% CDL(2008)073 Draft Law on the Constitutional Court of Montenegro
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Nether- [ No preliminary ruling procedure
lands
[Norway | No preliminary ruling procedure
Peru No preliminary ruling procedure
Poland | Constitution Article 193
Any court may refer a question of law to the Constitutional Tribunal as to the conformity of a
normative act to the Constitution, ratified international agreements or statute, if the answer to such
question of law will determine an issue currently before such court.
Constitutional Tribunal Act
Article 3
Any court may refer a question of law to the Tribunal as to the conformity of a normative act to thej
Constitution, ratified international agreements or a statute if the answer to this question of law
determines the matter pending before the court.
Portugal | No preliminary ruling procedure
[Romania | Law on the Organisation and Operation of the Constitutional Court
Article 29
(1) The Constitutional Court shall decide upon the exceptions raised before the courts of law or of|
commercial arbitration referring to the unconstitutionality of laws and ordinances which are in force,
or any provision thereof, where such is in connection with the judgment of the case at any stage of}
trial proceedings and regardless of its object.
2. The exception can be raised at the request of either party or ex officio, by the court of law or of
commercial arbitration hearing the case. Likewise, the prosecutor is entitled to raise this exception
before the court in cases where he participates in trial proceedings.
Russian | Constitution Article 125
Federa- | 4. The Constitutional Court of the Russian Federation, upon complaints about violations of the
tion constitutional rights and freedoms of citizens and upon requests of the courts, shall verify the
conformity with the Constitution of any law which is applied or shall be applied in a concrete case
in a way established by federal law. Federal Constitutional Law on the Constitutional Court of the
Russian Federation
Article 101
The court while considering the case in any instance, having arrived at the conclusion about
non-conformity with the Constitution of the Russian Federation of the law which has been applied or
ought to be applied in a specific case, shall petition the Constitutional Court of the Russian
Federation with an inquiry to verify the constitutionality of the aforementioned law.
San Qualified Law of 25 April 2003
Marino | Article 13(5) (p.t.)>®
The declaration of inadmissibility of the request by the judge doesn’t forestall new requests
concerning the same question before other instances or in other proceedings.
Serbia | No preliminary ruling procedure
Slova- | Constitution Article 130
kia (1) The Constitutional Court shall commence the proceedings upon an application submitted by:

d) any court;

Article 144 Constitution

(2) If a court is of the opinion that an other generally-binding legal regulation, its part, or its particular]
“provision which concerns the pending case, is not in conformity with the Constitution, constitutionall
law, international treaty pursuant to Article 7.5 or an ordinary law, it shall suspend the proceedings
and shall submit a an application for commencement of proceedings according to Article 125.1. Thel
legal opinion of the Constitutional Court of the Slovak Republic contained in the decision shall be
binding for that court.

300 La dichiarazione di inammissibilita dell’istanza da parte del giudice a quo non impedisce la
riproposizione del medesimo negli altri gradi o in procedimenti diversi.

Article 18 Law on the Organisation of the Constitutional Court

1. The Constitutional Court shall open proceedings on a petition that has been filed by:

d. a court, in a matter if its jurisdiction ;

Article 37 Law on the Organisation of the Constitutional Court

1.If the persons specified in Article 18, paragraph 1, letters a to f come to the conclusion that a
regulation of lower legal force is in conflict with a regulation of higher legal force or international
treaty they may file a petition with the Constitutional Court to proceedings.

300 La dichiarazione di inammissibilita dell’istanza da parte del giudice a quo non impedisce la riproposizione
del medesimo negli altri gradi o in procedimenti diversi.
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(1) The Constitutional Court shall commence proceedings upon an application submitted by:
d) any court in relation to its decision-making.

Slove-
nia

Article 156 Constitution

If a court deciding some matter deems a law which it should apply to be unconstitutional, it must
stay the proceedings and initiate proceedings before the Constitutional Court. The proceedings in
the court may be continued after the Constitutional Court has issued its decision.

Article 23.a Constitutional Court Act

(1) The procedure for the review of the constitutionality or legality of regulations or general acts
issued for the exercise of public authority can be initiated by a request submitted by:

- the National Assembly;

- one third of the deputies;

- the National Council;

- the Government;

- the ombudsman for human rights if he deems that a regulation or general act issued for the exercise}
of public authority inadmissibly interferes with human rights or fundamental freedoms;

- the information commissioner, provided that a question of constitutionality or legality arises in
connection with a procedure he is conducting;

- the Bank of Slovenia or the Court of Audit, provided that a question of constitutionality or legality
arises in connection with a procedure they are conducting;

- the State Attorney General, provided that a question of constitutionality arises in connection with|
a case the State Prosecutor's Office is conducting;

- representative bodies of local communities, provided that the constitutional position or
constitutional rights of a local community are interfered with;

- representative associations of local communities, provided that the rights of local communities are
threatened;
- national representative trade unions for an individual activity or profession, provided that the rights|
of workers are threatened.
Article 23

(1) When in the process of deciding a court deems a law or part thereof which it should apply to b
unconstitutional, it stays the proceedings and by a request initiates proceedings for the review of its|
constitutionality.

(2) If the Supreme Court deems a law or part thereof which it should apply to be unconstitutional,
it stays proceedings in all cases in which it should apply such law or part thereof in deciding on
legal remedies and by a request initiates proceedings for the review of its constitutionality.

South
Africa

No preliminary request procedure

Spain

Constitution Article 163

If a judicial body considers, in some action, that a regulation with the status of law which is
applicable thereto and upon the validity of which the judgment de pends, may be contrary to the
Constitution, it may bring the matter before the Constitutional Court in the circumstances, manner
and subject to the conse quences to be laid down by law, which shall in no case be suspensive.
Organic Law on the Constitutional Court

Article 35

1. Where a judge or a court, proprio motu or at the request of a party, considers that an enactment
having the force of law which is applicable to a case and on which the validity of the ruling depends|
may be contrary to the Constitution, the judge or court shall raise the question before the Constitu-
tional Court in accordance with the provisions of this Law.

Article 46

1. The following shall have standing to lodge an appeal for constitutional protection:

a. In the case of Articles 42 and 45, the person directly affected, the Defender of the People and the
Office of the Public Prosecutor;

b. In the case of Articles 43 and 44, the parties to the corresponding judicial proceedings, the Defender
of the People and the Office of the Public Prosecutor.

2. Where the appeal is brought by the Defender of the People or the Office of the Public Prosecutor,|
the Division of the Court with authority to hear the case for constitutional protection shall inform
any potentially injured persons of whom it has knowledge and shall order publication of the notice
of appeal in the "Official State Gazette" so that other interested parties may come forward.

Such publication shall have preferential status.

Sweden

No preliminary ruling procedure

Swit-
zerland

No preliminary ruling procedure
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“The
Former
Yugoslav
Repub-

lic of
Macedo-

EET)

nia

Article 17 of the Law on the Courts

1) The court submits an initiative for commencing a procedure on assessing the compliance of the
Law with the Constitution, when during procedure their accordance turns out to be questionable,
for which it notifies the court of higher instance and the Supreme Court of Republic of Macedonia,
(2) When the court finds that the Law that is to be applied in the specific case is not in accordance
with the Constitution, and the constitutional provisions cannot be directly applied, will stay the
procedure until the Constitutional Court delivers a decision.

(3) The party has a right to an appeal against the decision for stay of the procedure. The procedure
upon the appeal is urgent.

Tunisia

No preliminary ruling procedure

Turkey

Constitution Article 152

If a court which is trying a case finds that the law or the decree having force of law to be applied is|
unconstitutional, or if it is convinced of the seriousness of a claim of unconstitutionality submitted|
by one of the parties, it shall postpone the consideration of the case until the Constitutional Court
decides on this issue.

If the court is not convinced of the seriousness of the claim of unconstitutionality, such a claim together
with the main judgement shall be decided upon by the competent authority of appeal.

Law on the Organisation and Trial Proceedings of the Constitutional Court

Article 28

If a court which is trying a case:

1. finds that provisions of a law or law-amending ordinance to be applied in this case are
unconstitutional, this decision together with its reasons, or

2. is convinced of the seriousness of a claim of unconstitutionality submitted by one of the parties,
a decision explaining the claims and defences of the parties concerned in relation to this subject-
matter and its own views which led to this conviction, the contents of the file together with certified|
copies of documents relating to this case are sent by the court concerned to the presidency of the
Constitutional Court.

Ukraine

Law on the Constitutional Court

Article 83

When, in the process of examination of cases under general court procedure, a dispute develops
concerning the constitutionality of norms of a law which is being applied by the court, the
examination of the case is suspended.

Under such circumstances, a constitutional examination of the case is opened and the case is
considered by the Constitutional Court of Ukraine immediately.

United
Kingdom

No preliminary ruling procedure

United
States
of
America

§1254 US Code*"!

Cases in the courts of appeals may be reviewed by the Supreme Court by the following methods:
(2) By certification at any time by a court of appeals of any question of law in any civil or criminall
case as to which instructions are desired, and upon such certification the Supreme Court may give
binding instructions or require the entire record to be sent up for decision of the entire matter in
controversy.

U.S. Supreme Court Rules

Rule 11. Certiorari to a United States Court of Appeals Before Judgment

A petition for a writ of certiorari to review a case pending in a United States court of appeals, before]
judgment is entered in that court, will be granted only upon a showing that the case is of such
imperative public importance as to justify deviation from normal appellate practice and to require
immediate determination in this Court. See 28 U. S. C. § 2101(e).

Rule 19. Procedure on a Certified Question

1. A United States court of appeals may certify to this Court a question or proposition of law State
Relevant constitutional and legal provisions on which it seeks instruction for the proper decision of
a case. The certificate shall contain a statement of the nature of the case and the facts on which the
question or proposition of law arises. Only questions or propositions of law may be certified, and
they shall be stated separately and with precision.

The certificate shall be repaired as required by Rule 33.2 and shall be signed by the clerk of the
court of appeals.

2. When a question is certified by a United States court of appeals, this Court, on its own motion or
that of a party, may consider and decide the entire matter in controversy. See 28 U. S. C. § 1254(2).

301 http://www4.law.cornell.edu/uscode/28/1254 . html
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[Uruguay

Article 25832 (p.t.)

to the Supreme Court of Justice.
General Code of Proceedings (p.t.)*»
Article 262

The Judge or Tribunal that cognises in any ordinary judicial proceeding, or the Tribunal of
Administrative Disputes, within their jurisdiction and before administering justice, may request ex
officio the declaration of unconstitutionality and inapplicability of a law.

In this case and in the case of number 2, the proceedings are suspended and the proceeding is elevated|

The complaint can be lodged against the resolution that denies recourse of cassation, an appeal or
the exception of unconstitutionality so that the competent superior confirms or revokes the denying]

resolution.
1.1.21 Table: Direct individual access: Constitutional and legal bases
State | Constitution Laws
Albania | Article 131 Law on the Organisation and Functioning of the
The Constitutional Court decides on: Constitutional Court
f. the final adjudication of the com plaints of Article 30
individuals for the violation of their constitutional| 2. The application of persons regarding the violation
rights to due process of law, after all legal of a constitutional right are to be presented no
remedies for the protection of those rights have | later than 2 (two) years from the time at which
been exhausted. evidence of the violation becomes available to
Article 134 them. If the law provides that the applicant may
1. The Constitutional Court initiates a proceeding| address another authority, he/she may present the
only on the request of: application to the Constitutional Court after all
g. individuals. the other legal means in protection of such rights
2. The subjects contemplated insubparagraphs dh,| have been exhausted.
e, &, fand g of paragraph 1of this article may make| Article 68
a request only for issues related to their interests.| 1. When a court of any instance or a trial judge
considers during the trial ex officio or at the
request of either party involved that a certain law}
is unconstitutional and if there is a direct link
between the law and the solution of the case at
hand, that particular law shall not be applied in
the case at hand and after suspending the trial the}
judge shall refer the file to the Constitutional
Court, which on its side should deliver its verdict
as to the constitutionality of the said law.
Algeria | No direct individual access No direct individual access
[Andorra | Constitution Qualified Law on the Constitutional Court
Article 10 Atticle 86

1. All persons shall have the right to jurisdiction and|
to have a ruling founded in the law, and to a due trial
before an impartial tribunal established by law.
Article 41

1. The rights and freedoms recognised in Chapters
111 and IV are protected by regular courts through
urgent and preferent proceedings regulated by law,
which in any case shall be transacted in two instances.

Except in the situations described in articles 95 and}
96 of this Law, the appeal for protection shall be
brought against decisions of the final instance of the]
ordinary courts dismissing applications during the
urgent priority procedure provided for in article 41.1
of the Constitution.

Article 87

302 Articulo 258.-La declaracion de inconstitucionalidad de una ley y la inaplicabilidad de las disposiciones
afectadas por aquélla, podran solicitarse por todo aquel que se considere lesionado en su interés directo,
personal y legitimo: 1°Por via de accion, que debera entablar ante la S uprema Corte de Justicia. 2°Por via
de excepcion, que podra oponer en cualqu ier procedimiento judicial. El Juez o Tribunal que entendiere en
cualquier procedimiento judicial, o el Tribunal de lo Contencioso Administrativo, en su caso, también podra
solicitar de oficio la declaracion de inconstitucionalidad de una ley y su inaplicabilidad, antes de dictar res-
olucion. En este caso y en el previsto por el numeral 2°), se suspenderan los procedimientos, elevandose las
actuaciones a la Suprema Corte de Justicia. http://www.parlamento.gub.uy/constituciones/const004.htm

303 E] recurso de queja procede contra las resoluciones que denieguen un recurso de casacion, de apelacion o
la excepcion de inconstitucionalidad a fin que el superior que corresponda confirme o revoque la resolucion
denegatoria. http://www.parlamento.gub.uy/leyes/AccesoTextoLey.asp?Ley=15982& Anchor=
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State | Constitution Laws
2. A law shall create an exceptional Procedure of | 1. The respondents or assistants in the proceedings
Appeal before the Tribunal Constitutional against | mentioned in the preceding article have locus standij
the acts of the public authorities which may violate| to bring an appeal for protection.
the essential contents of the rights mentioned in the| Article 94
paragraph above, with the exception of the case | 2. When no further appeal can be lodged nor is there
provided for in article 22. any further means in defending the constitutional
Article 100 right infringed, the person who has suffered the
1. If, in the course of litigation, a court has reasoned] infringement of the constitutional right to
and founded doubts about the constitutionality of af jurisdiction may lodge an appeal for protection
law or a legislative decree, the application of which| before the Constitutional Court within fifteen
is relevant to its decision, it shall request in writing] working days of the day after notification of the last|
the decision of the Tribunal Constitucional about | resolution of refusal or of the date on which he had
the validity of the rule affected. knowledge of the judicial decision which violated
2. The Tribunal Constitucional may not admit the | the constitutional right to jurisdiction.
transaction of the request with out further appeal. If]
the request is admitted judgment shall be passed
within the maximum period of two months.
See articles 52 to 58 of the Qualified Law on the
Constitutional Court already cited above.
Article 85
By the appeal for protection the Constitutional
Court, in its capacity as supreme judicial authority,
guarantees the rights recognized in Chapters I1I and}
IV of Title II of the Constitution other than the
right laid down in article 22.
Article 86
Except in the situations described in articles 95 and|
96 of this Law, the appeal for protection shall be
brought against decisions of the final instance of the]
ordinary courts dismissing applications during the
urgent priority procedure provided for in article
41.1 of the Constitution.
There two proceedings:
Through the “ampara” remedy (articles 85 and 86 of}
the Law cited) and in the case of a conflict of
competences: (Article 69.2, 78 and 82 of the Law)
Argen- | Section 116 Law on The Organisation of the National
tina The Supreme Court and the lower courts of the Judiciary?%* (p.t.)
Nation are empowered to hear and decide all cases | Article 20305

arising under the Constitution and the laws of the
Nation, with the exception made in Section 75,
subsection 12, and under the treaties made with
foreign nations; all cases concerning ambassadors,
public ministers and foreign consuls; cases related to|
admiralty and maritime jurisdiction; matters in which|
the Nation shall be a party; actions arising between
two or more provinces, between one province and
the inhabitants of another province, between the
inhabitants of different provinces, and between one
province or the inhabitants thereof against a foreign|

state or citizen.

The Section Courts shall sit in first instance
concerning all cases provided for in article 100 of}
the Constitution [=section 116 today], without
including the exceptions mentioned in article 101
of the Constitution [=Section 117] [...]

Article 2130

As established by the Constitution and the
national laws, it [The Section Court] may sit as
appeals court concerning the judgements and
resolutions of the inferior Provincial Courts, except
if the affected person prefers to petition the Superior]
Provincial Court or Tribunal.

304 http://www.infoleg.gov.ar/infolegInternet/anexos/115000-119999/116333/norma.htm.

305 Article 20. — Los Juzgados de Seccion conocen en primera instancia, de todas las causas que se expresan
en el articulo 100 [ = Section 116 today] de la Constitucion, sin incluir en ellas las exceptuadas en el articulo
101 de la misma Constitucion, de las contenciosas administrativas y demas que interesen al Fisco Nacional,
mas en las de contrabando, lo haran, por ahora, tanto en el territorio de la Provincia de Buenos Aires,
cuanto en el resto de la Republica, ajustandose a las respectivas leyes y disposiciones dictadas y vigente
en ellas. http://www.infoleg.gov.ar/infolegInternet/anexos/115000-119999/116333/norma.htm

306 Article 21. — Puede conocer en grado de apelacion de los fallos y resoluciones de los Juzgados inferiores
de Provincia, en los casos regidos por la Constitucion y Leyes Nacionales, siempre que el agraviado no
prefiera concurrir al Juzgado o Tribunal Superior de la Provincia. http://www.infoleg.gov.ar/infolegInter-
net/anexos/115000-119999/116333/norma.htm
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Section 117

In the aforementioned cases the Supreme Court shall,
have appellate jurisdiction, with such regulations and|
exceptions as Congress may prescribe; but in all
matters concerning foreign ambassadors, ministers
and consuls, and in those in which a province shall
be a party, the Court shall have original and
exclusive jurisdiction.

Article 22307

In all matters mentioned in the two previous articles,
the ordinary appeal or plea of nullity to the Supreme
Court are open.

Arme-
nia

Article 101

In conformity with the procedure set forth in the
Constitution and the law on the Constitutional Court}
the application to the Constitutional Court may be
filed by:

6) every person in a specific case when the final
judicial act has been adopted, when the possibilities
of judicial protection have been exhausted and when
the constitutionality of a law provision applied by the]
act in question is being challenged;

Law on the Constitutional Court

Article 25

The bodies and persons determined by Article 101
of the Constitution can appeal to the Constitutional
Court in the order prescribed by the Constitution and|
this Law. Moreover, in cases determined in the Point|
6 of Article 101 legal persons are also eligible to
appeal to the Constitutional Court according to the
Article 42.1 of the Constitution.

Article 69

1. The appeals on the cases described in this Articlef
(hereinafter individual appeals) can be brought by
those natural and legal persons who were
participants at the courts of general jurisdiction and|
in specialised courts, in relation of who the law was
implemented by a judicial act, who exhausted all the}
remedies of judicial protection and who believe that
the provision of the Law applied for the particular
case contradicts the Constitution.

2. The individual appeals can be submitted regarding]
the constitutionality of provisions of Laws adopted
by the National Assembly and on referendum.

Austria

Article 139.

(1) The Constitutional Court pronounces on
application by a court or an independent
administrative tribunal whether ordinances issued by
a Federal or Land authority are contrary to law, but
ex officio in so far as the Court would have to apply]
such an ordinance in a pending suit. It also
pronounces on application by the Federal
Government whether ordinances issued by a Land
authority are contrary to law and likewise on
application by the municipality concerned whether
ordinances issued by a municipal affairs supervisoryl
authority in accordance with Article 119a para. 6
are contrary to law.

It pronounces furthermore whether ordinances are
contrary to law when an application alleges direct
infringement of personal rights through such
illegality in so far as the ordinance has become
operative for the applicant without the delivery of af
judicial decision or the issue of a ruling; Art. 89 para.
3 applies analogously to such applications.
Article 140

“The Constitutional Court pronounces on
application of the Supreme Court, a competent
appellate court, an independent administrative
tribunal, the Asylum Court, the Administrative Court]
or the Federal Tender Office whether a Federal

or a Land law is unconstitutional, but ex officio in

Federal Law on the Constitutional Court

Article 82

1. A complaint against an administrative decree in
pursuance of Article 144, subparagraph 1 of the
B-VG can be lodged only after all administrative
remedies have been exhausted, within six weeks
following service of the decree delivered at last
instance.

307 Art. 22. — En todas las causas mencionadas en los dos articulos precedentes, habra los ordinarios recursos
de apelacion o nulidad para ante la Corte Suprema. http://www.infoleg.gov.ar/infolegInternet/anexos/115000-
119999/116333/norma.htm
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so far as the Court would have to apply such a law in a pending suit.
It pronounces also on applications by the Federal Government
whether Land laws are unconstitutional and likewise on applications|
by a Land Government, by one third of the National Council’s
members, or by one third of the Federal Council’s members whether]
Federal laws are unconstitutional. A Land constitutional law can
provide that such a right of application as regards the unconstitu-
tionality of Land laws lies with one third of the Diet’s members. The]
Court pronounces furthermore whether laws are unconstitutional
when an application alleges direct infringement of personal rights
through such unconstitutionality in so far as the law has become
operative for the applicant without the delivery of a judicial decision|
or the issue of a(n administrative) ruling; Art. 89.3. applies
analogously to such applications”.

Article 144.

(1) The Constitutional Court pronounces on rulings by adminis-
trative authorities including the independent administrative tribunals|
in so far as the appellant alleges an infringement by the ruling of a
constitutionally guaranteed right or the infringement of personal
rights on the score of an illegal ordinance, an unconstitutional law,
or an unlawful treaty.

The complaint can only be filed after all other stages of legal remedy
have been exhausted.

Azer-
baijan

Article 130.

II. Constitutional Court of the Azerbaijan Republic based on
inquiry of the President of the Azerbaijan Republic, Milli Majlis
of the Azerbaijan Republic, Cabinet of Ministers of the Azerbai-
jan Republic, Supreme Court of the Azerbaijan Republic, Procu-
rator’s Office of the Azerbaijan Republic, Ali Majlis of
Nakhichevan Autonomous Republic takes decisions regarding
the following:

1. correspondence of laws of the Azerbaijan Republic, decrees
and orders of the President of the Azerbaijan Republic, decrees
of Milli Majlis of the Azerbaijan Republic, decrees and orders
of Cabinet of Ministers of the Azerbaijan Republic, normative-
legal acts of central bodies of executive power to Constitution
of the Azerbaijan Republic;

2. correspondence of decrees of the President of the Azerbaijan
Republic, decrees of Cabinet of Ministers of the Azerbaijan
Republic, normative-legal acts of central bodies of executive
power to the laws of the Azerbaijan Republic;

3. correspondence of decrees of Cabinet of Ministers of the
Azerbaijan Republic and normative-legal acts of central bodies
of executive power to decrees of the President of the Azerbaijan|
Republic;

4. in cases envisaged by law, correspondence of decisions of
Supreme Court of the Azerbaijan Republic to Constitution and
laws of the Azerbaijan Republic;

5. correspondence of acts of municipalities to Constitution of the
Azerbaijan Republic, laws of the Azerbaijan Republic, decrees
of the President of the Azerbaijan Republic, decrees of Cabinet
of Ministers of the Azerbaijan Republic (in Nakhichevan
Autonomous Republic — also to Constitution and laws of
Nakhichevan Autonomous Republic and decrees of Cabinet of
Ministers of Nakhichevan Autonomous Republic);

6. correspondence of interstate agreements of the Azerbaijan
Republic, which have not yet become valid, to Constitution of
the Azerbaijan Republic; correspondence of intergovernmental
agreements of the Azerbaijan Republic to Constitution and laws
of the Azerbaijan Republic;

7. correspondence of Constitution and laws of Nakhichevan
Autonomous Republic, decrees of Ali Majlis of Nakhichevan
Autonomous Republic, decrees of Cabinet of Ministers of

Law on the Constitutional Court
Article 34. Complaints 34.1.

Any person who alleges that his/
her rights and freedoms have been|
violated by the normative legal act
of the Legislative and Executive,
act of municipality and courts may
submit complaint to Constitutional
Court to resolve matters provided
for by Article 130.3.1-7 of the
Constitution of Azerbaijan Repub-
lic in order to restore his/her
human rights and freedoms.
34.2.Complaints on the matters
provided for by Article 130.3.4
of the Constitution of Azerbaijan
Republic can be examined by
Constitutional Court in following
cases:

34.2.1. If the normative legal act
which should have been applied
was not applied by a court;
34.2.2. If normative legal act
which should not have been
applied was applied by a court;
34.2.3. If normative legal act was
not properly interpreted by a court;|
34.3. In cases provided for by
Article 34.2 of the present law
the examination of facts of the
case examined by the Supreme
Court of Azerbaijan Republic
shall be inadmissible.
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Nakhichevan Autonomous Republic to Constitution of the
Azerbaijan Republic; correspondence of laws of Nakhichevan
Autonomous Republic, decrees of Cabinet of Ministers of
Nakhichevan Autonomous Republic to laws of the Azerbaijan
Republic; correspondence of decrees of Cabinet of Ministers of]
Nakhichevan Autonomous Republic to decrees of the President
of the Azerbaijan Republic and decrees of Cabinet of Ministers
of the Azerbaijan Republic; V. Everyone claiming to be the
victim of a violation of his/her rights and freedoms by the
decisions of legislative, executive and judiciary, municipal acts
set forth in the items 1-7 of the Para III of this Article may
appeal, in accordance with the procedure provided for by law, to
the Constitutional Court of the Republic of Azerbaijan with the
view of the restoration of violated human rights and freedoms.

Belgium

Article 142

There is for all Belgium a Constitutional Court, the composition,|
competences and functioning of which are established by the law,
This Court rules by means of judgments on:

1° those conflicts referred to in Article 141;

2° the violation of Articles 10, 11 and 24 by a law, a federate law|
or a rule as referred to in Article 134;

3° the violation of constitutional articles that the law determines
by a law, a federate law or by a rule as referred to in Article 134,
A matter may be referred to the Court by any authority
designated by the law, by any person that can prove an interest
or, prejudicially, by any court.

Special Law on the Court

Article 2

The actions referred to in Article 1
may be brought:

1. by the Council of Ministers, by
the government of a Community
or a Region;

2. by any natural or legal person
who has a justifiable interest; or
3. by the presidents of the legisla-
tive assemblies, at the request of
two-thirds of the membership.

Bosnia
and

Herze-
govina

V1.3 Jurisdiction.

b The Constitutional Court shall also have appellate jurisdiction|
over issues under this Constitution arising out of a judgment of’
any other court in Bosnia and Herzegovina.

Rules of the Constitutional Court
Article 15

1. The participants to the proce-
edings shall be as follows:

b. the parties to the proceedings
that ended in a judgment/decision|
challenged and the court or body
that rendered the challenged
judgment/decision (Article VI.3
(b) of the Constitution);

Brazil

Article 53

LXVIII — habeas corpus shall be granted whenever a person
suffers or is in danger of suffering violence or coercion against
his freedom of locomotion, on account of illegal actions or abuse
of power;

LXIX — a writ of mandamus shall be issued to protect a clear and
perfect right, not covered by habeas corpus or habeas data,
whenever the party responsible for the illegal actions or abuse
of power is a public official or an agent of a corporate legal
entity exercising duties of the Government;

LXX — a collective writ of mandamus may be filed by:

a) a political party represented in the National Congress;

b) a union, a professional association or an association legally
constituted and in operation for at least one year, to defend the
interests of its members or associates;

LXXI — a writ of injunction shall be granted whenever the
absence of a regulatory provision disables the exercise of
constitutional rights and liberties, as well as the prerogatives
inherent to nationality, sovereignty and citizenship;

LXXII — habeas data shall be granted:

a)to ensure the knowledge of information related to the person
of the petitioner, contained in records or databanks of

government agencies or of agencies of a public character;

Law no. 10,259 of 2001 allowed
extraordinary appeals to
decisions issued by judges at
special higher courts to be
forwarded to the Supreme Court

308 http://www.v-brazil.com/government/laws/

151



State

Constitution

Laws

b) for the correction of data, when the petitioner does not prefer
to do so through a confidential process, either judicial or
administrative;

LXXIII — any citizen is a legitimate party to file a people’s legal
action with a view to nullifying an act injurious to the public
property or to the property of an entity in which the State
participates, to the administrative morality, to the environment
and to the historic and cultural heritage, and the author shall, save
in the case of proven bad faith, be exempt from judicial costs and
from the burden of defeat;

Article 102.

The Supreme Federal Court is responsible, essentially, for
safeguarding the Constitution, and it is within its competence:

1 —to institute legal proceeding and trial, in the first instance, of:
a) direct actions of unconstitutionality of a federal or state law
or normative act, and declaratory actions of constitutionality of|
a federal law or normative act;

Text in purple added by CA 3, 17 March 1993. This CA created|
the declaratory actions of constitutionality.

b) in common criminal offenses, the President of the Republic,
the Vice-President, the members of the National Congress, its
own Justices and the Attorney-General of the Republic;

¢) in common criminal offenses and crimes of malversation, the
Ministers of State, except as provided in Article 52, I, the
Commanders of Navy, Army and Air Force and the members of
the Superior Courts, those of the Federal Court of Accounts and
the heads of permanent diplomatic missions;

Text in purple added by CA 23, September 2nd 1999, which
created the positions of Commanders of Navy, Army and Air
Force. See comments to Article 84, XIII.

d) habeas corpus, when the petitioner is any one of the persons
referred to in the preceding subitems; the writ of mandamus
and habeas data against acts of the President of the Republic, of
the Directing Boards of the Chamber of Deputies and of the
Federal Senate, of the Federal Court of Accounts, of the Attorney-|
General of the Republic and of the Supreme Federal Court itself;
i) habeas corpus, when the constraining party is a Superior Court
or the petitioner is a court, authority or employee whose acts
are directly subject to the jurisdiction of the Supreme Federal
Court, or in the case of a crime, subject to the same jurisdiction
in one sole instance;

p) petitions of provisional remedy in direct actions of
unconstitutionality;

II — to judge on ordinary appeal:

a) habeas corpus, writs of mandamus, habeas data and writs of
injunction decided in a sole instance by the Superior Courts, in
the event of a denial;

b) political crimes;

IIT — to judge, on extraordinary appeal, cases decided in a sole
or last instance, when the decision appealed:

a) is contrary to a provision of this Constitution;

b) declares a treaty or a federal law unconstitutional;

¢) considers valid a law or act of a local government contested
in the light of this Constitution.

d) considers valid local law contested in the light of federal law.,
Amendment no. 45 of 2004: instrument of general repercussion
was confirmed, setting forth that “in the extraordinary appeal the
appellant must demonstrate the general repercussion of the
constitutional issue discussed in the case, in accordance with the
law, so that the court may decide whether to accept the appeal,
being only able to reject it though an unfavorable opinion of two|
thirds of its members.”

binding precedent

Article 5, LXXI Article 102, 1, g.
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Bulgaria| No direct individual access No direct individual access
Canada | 24. Enforcement of guaranteed | Supreme Court Act

rights and freedoms

(1) Anyone whose rights or
freedoms, as guaranteed by this
Charter, have been infringed or
denied may apply to a court of
competent jurisdiction to obtain
such remedy as the court
considers appropriate and just in
the circumstances.

52. Primacy of Constitution of
Canada

(1) The Constitution of Canada is|
the supreme law of Canada, and
any law that is inconsistent with
the provisions of the Constitution
is, to the extent of the inconsis-
tency, of no force or effect.

Section 37.1

An appeal lies to the [Supreme] Court from a decision of the
Federal Court of Appeal in the case of a controversy between
Canada and a province or between two or more provinces.
Section 36

An appeal lies to the [Supreme] Court from an opinion
pronounced by the highest court of final resort in a province on
any matter referred to it for hearing and consideration by the
lieutenant governor in council of that province whenever it has
been by the statutes of that province declared that such opinion
is to be deemed a judgment of the highest court of final resort
and that an appeal lies therefrom as from a judgment in an action.
Section 37

Subject to sections 39 and 42, an appeal to the Supreme Court
lies with leave of the highest court of final resort in a province
from a final judgment of that court where, in the opinion of
that court, the question involved in the appeal is one that ought
to be submitted to the Supreme Court for decision.

Section 37.1

Subject to sections 39 and 42, an appeal to the Court lies with
leave of the Federal Court of Appeal from a final judgment of the
Federal Court of Appeal where, in its opinion, the question
involved in the appeal is one that ought to be submitted to the
Court for decision.

Section 38

Subject to sections 39 and 42, an appeal to the Supreme Court
lies on a question of law alone with leave of that Court, from a
final judgment of the Federal Court or of a court of a province
other than the highest court of final resort therein, the judges of
which are appointed by the Governor General, pronounced in a
judicial proceeding where an appeal lies to the Federal Court of
Appeal or to that highest court of final resort, if the consent in
writing of the parties or their solicitors, verified by affidavit, is
filed with the Registrar of the Supreme Court and with the
registrar, clerk or prothonotary of the court from which the appeal
is to be taken.

Section 39

No appeal to the Court lies under section 37, 37.1 or 38 from a
judgment in a criminal cause, in proceedings for or on:

a) a writ of habeas corpus, certiorari or prohibition arising out of]
a criminal charge; or

b) a writ of habeas corpus arising out of a claim for extradition
made under a treaty.

Section 40

1. Subject to subsection 3, an appeal lies to the Supreme Court
from any final or other judgment of the Federal Court of Appeal
or of the highest court of final resort in a province, or a judge
thereof, in which judgment can be had in the particular case
sought to be appealed to the Supreme Court, whether or not leave
to appeal to the Supreme Court has been refused by any other
court, where, with respect to the particular case sought to be
appealed, the Supreme Court is of the opinion that any question
involved therein is, by reason of its public importance or the
importance of any issue of law or any issue of mixed law and fact]
involved in that question, one that ought to be decided by the
Supreme Court or is, for any other reason, of such a nature or
significance as to warrant decision by it, and leave to appeal from
that judgment is accordingly granted by the Supreme Court.

3. No appeal to the Court lies under this section from the
judgment of any court acquitting or convicting or setting aside or
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affirming a conviction or acquittal of an indictable offence or,
except in respect of a question of law or jurisdiction, of an offence]
other than an indictable offence.

4. Whenever the Court has granted leave to appeal, the Court or
a judge may, notwithstanding anything in this Act, extend the
time within which the appeal may be allowed.

Section 41

Notwithstanding anything in this Act, the Court has jurisdiction
as provided in any other Act conferring jurisdiction.

Section 42

1. No appeal lies to the Court from a judgment or order made in
the exercise of judicial discretion except in proceedings in the
nature of a suit or proceeding in equity originating elsewhere than
in the Province of Quebec and except in mandamus proceedings.
2. This section does not apply to an appeal under section 40.
Section 52

The Court shall have and exercise exclusive ultimate appellate
civil and criminal jurisdiction within and for Canada, and the
judgment of the Court is, in all cases, final and conclusive.

Chile

Article 19 (p.t.)**”

The Constitution protects the
right of every person:

21°.To perform any economic
activity that is not contrary to
morality, public order or nationall
security and respects the legal
norms which regulate it.3'°
Article 203!

Anyone who through arbitrary o
illegal acts or omissions suffers
deprivation, perturbance in or
threats to the legitimate exercise
of his rights and guarantees
established in the articles 19 No.
1°, 2°, 3° fourth indent, 4°, 5°, 6°,
9° final indent, 11°,12°, 13°, 15°,
16° as concerns the right to free
labour and the right to be freely
elected and employed, and as
concerns what has been
established in the fourth indent,
19°,21°,22°,23°,24°,y 25°, may|
approach the Court of Appeals in|
his own name or through a third

person; the Court of Appeals
shall immediately adopt measures|
it deems necessary to reestablish

Autonomous rule of the Supreme Court on the implementation
of the recurso de proteccion’'* (p.t.)

1. The recourse or action of protection can be lodged at the
Appeals Court within whose jurisdiction the act or the arbitrary
or illegal omission causing deprivation, perturbance in or threats|
to the legitimate exercise of the respective constitutional guarantees,)
within an unsuspensible respite of thirty days after the execution
of the act or the occurrence of the omission, or, according to the
nature of these, after notice or certain knowledge of the act or
omission, which will be determined in the provisional procedure.
2. The recourse may be lodged on paper or even by telegraph or
telefax by the affected person or by another person having legal
capacity in his name even if that person does not have a special
mandate.

The Tribunal will examine if the recourse has been lodged within|
the respites and if facts are being brought forward that could
constitute a violation of the guarantees indicated in article 20
of the Political Constitution of the Republic. If the recourse is
extemporaneous or if no facts are being brought forward that
could constitute a violation of the guarantees mentioned in the
indicated constitutional provision, the Tribunal will declare the
recourse inadmissible in the place of giving a reasoned resolution;
against the declaration of inadmissibility only a recourse of
reposition can be lodged before the same tribunal within three days.
5. For greater exactitude of the judgement, the Tribunal may take|
all measures it deems necessary.

The Court will appreciate with sanity and reason the previous
facts of the case and the ones that add to it during the proceedings.

399 https://www.presidencia.cl/documentos/Constituci%F3n%20Pol%EDtica.pdf

310 La Constitucion asegura a todas las personas: El derecho a desarrollar cualquiera actividad econdémica que
no sea contraria a la moral, al orden publico o a la seguridad nacional, respetando las normas legales que
la regulen.

3E] que por causa de actos u omisiones arbitrarios o ilegales sufra privacion, perturbacion o amenaza en el
legitimo ejercicio de los derechos y garantias establecidos en el articulo 19, nlimeros 1°, 2°, 3° inciso cuarto,
4°,5°,6°, 9° inciso final, 11°,12°, 13°, 15°, 16° en lo relativo a la libertad de trabajo y al derecho a su libre
eleccion y libre contratacion, y a lo establecido en el inciso cuarto, 19°, 21°, 22°, 23°, 24°, y 25° podra
ocurrir por si o por cualquiera a su nombre, a la Corte de Apelaciones respectiva, la que adoptara de in-
mediato las providencias que juzgue necesarias para restablecer el imperio del derecho y asegurar la debida
proteccion del afectado, sin perjuicio de los demas derechos que pueda hacer valer ante la autoridad o los
tribunales correspondientes. Procedera, también, el recurso de proteccion en el caso del N° 8° del articulo
19, cuando el derecho a vivir en un medio ambiente libre de contaminacion sea afectado por un acto u
omision ilegal imputable a una autoridad o persona determinada.
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the rule of law and to ensure the due protection of the | —The subsequent decision, may it accept
person concerned, without prejudice to the additional | or repeal the recourse or declare it

rights he might claim before the relevant authority or tribunal.{ inadmissible, can be appealed at the

The request for protection applies also in the case of no. 8| Supreme Court.

of Article19 when the right to live in an environment free| [ aw N° 18.9715315

of contamination has been affected by an arbitrary or | Any person can bring a charge against
unlawful action imputable to an authority or a specific person.| iy fractions against article 19 number 21
Article 21312 . . of the Political Constitution of Chile.
Every individual who is under arrest, detention or
imprisonment in breach of the laws or the Constitution
may approach the administrative body indicated by the
law so that the latter may order that the legal formalities
be complied with and may immediately adopt the measures|
deemed necessary to reinstate the rule of law and ensure
due protection of the affected individual.

Article 93.313

312 Todo individuo que se hallare arrestado, detenido o preso con infraccion de lo dispuesto en la Constitucion
o en las leyes, podra ocurrir por si, o por cualquiera a su nombre, a la magistratura que sefiale la ley, a fin
de que ésta ordzne se guarden las formalidades legales y adopte de inmediato las providencias que juzgue
necesarias para restablecer el imperio del derecho y asegurar la debida proteccion del afectado.

313 Articulo 93.Son atribuciones del Tribunal Constitucional: 1° Ejercer el control de constitucionalidad de las
leyes que interpreten algiin precepto de la Constitucion, de las leyes organicas constitucionales y de las
normas de un tratado que versen sobre materias propias de estas ultimas, antes de su promulgacion; 2° Re-
solver sobre las cuestiones de constitucionalidad de los autos acordados dictados por la Corte Suprema,
las Cortes de Apelaciones y el Tribunal Calificador de Elecciones;

6° Resolver, por la mayoria de sus miembros en ejer cicio, la inaplicabilidad de un precepto legal cuya aplicacion
en cualquier gestion que se siga ante un tribunal ordinario o especial, resulte contraria a la Constitucion;
7° Resolver por la mayoria de los cuatro quintos de sus integrantes en ejercicio, la inconstitucionalidad de
un precepto legal declarado inaplicable en conformidad a lo dispuesto en el numeral anterior; En el caso
del numero 2°, el Tribunal podra conocer de la materia a requerimiento del Presidente de la Republica, de-
cualquiera de las Camaras o de diez de sus miembros. Asimismo, podra requerir al Tribunal toda persona
que sea parte en juicio o gestion pendiente ante un tribunal ordinario o especial, o desde la primera actuacion
del procedimiento penal, cuando sea afectada en el ejercicio de sus derechos fundamentales por lo dispuesto
en el respectivo auto acordado.

En el caso del nimero 6°, la cuestion podra ser planteada por cualquiera de las partes o por el juez que
conoce del asunto. Correspondera a cualquiera de las salas del Tribunal declarar, sin ulterior recurso, la
admisibilidad de la cuestion siempre que verifique la existencia de una gestion pendiente ante el tribunal
ordinario o especial, que la aplicacion del precepto legal impugnado pueda resultar decisivo en la resolucion
de un asunto, que la impugnacion esté fundada razonablemente y se cumplan los demas requisitos que es-
tablezca la ley. A esta misma sala le correspondera resolver la suspension del procedimiento en que se ha
originado la accion de inaplicabilidad por inconstitucionalidad.

En el caso del nimero 7°, una vez resuelta en sente ncia previa la declaracion de inaplicabilidad de un precepto
legal, conforme al nimero 6° de este articulo, habra acci6 n publica para requerir al Tribunal la declaracion
de inconstitucionalidad, sin perjuicio de la facultad de éste para declararla de oficio. Correspondera a la ley
organica constitucional respectiva establecer los requisitos de admisibilidad, en el caso de que se ejerza la
accion publica, como asimismo regular el procedimiento que debera seguirse para actuar de oficio.

1. El recurso o accion de proteccion se interpondra ante la Corte de Apelaciones en cuya jurisdiccion se hubiere
cometido el acto o incurrido en la omision arbitraria o ilegal que ocasionen privacion, perturbacion o amenaza
en el legitimo ejercicio de las garantias constitucionales respectivas, dentro del plazo fatal de treinta dias corridos
contados desde la ejecucion del acto o la ocurrencia de la omision o, segiin la naturaleza de éstos, desde que
se haya tenido noticias o conocimiento cierto de los mismos, lo que se hara constar en autos.

2. El recurso se interpondra por el afectado o por cualquiera otra persona en su nombre, capaz de parecer
en juicio, aunque no tenga para ello mandato especial, por escrito en papel simple y aun por telégrafo o
télex. Presentado el recurso, el Tribunal examinard en cuenta si ha sido interpuesto en tiempo y si se men-
cionan hechos que puedan constituir la vulneracion de garantias de las indicadas en el articulo 20 de la
Constitucion Politica de la Republica. Si su presentacion es extemporanea o no se sefialan hechos que
puedan constituir vulneracion a garantias de las mencionadas en la referida disposicion constitucional, lo
declarara inadmisible desde luego por resolucion fundada, la que solo sera susceptible del recurso de reposi-
cion ante el mismo tribunal, el que debera interponerse dentro de tercero dia.

5. Para mejor acierto del fallo se podran decretar todas las diligencias que el Tribunal estime necesarias.
La Corte apreciara de acuerdo con las reglas de la sana critica los antecedentes que se acompaiien al recurso
y los demas que se agreguen durante su tramitacion.- La sentencia que se dicte, ya sea que lo acoja, rechace
o declare inadmisible el recurso, serd apelable ante la Corte Suprema.
http://www.justicia.cl/documentos/docs_autol.html, http://www.minsal.cl/juridico/CIRCULAR 35 07.doc

315 Cualquier persona podra denunciar las infracciones al articulo 19 niimero 21 de la Constitucion Politica de Ta Reptiblica
de Chile.http://www.cecoch.cl/htm/revista/docs/estudiosconst/5Sn_2 5 2007/7 el recurso_economico.pdf
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Croatia| Article 128

The Constitutional Court of the Republic of Croatia shall:
- decide on the conformity of laws with the Constitution,)|
- decide on the conformity of other regulations with the
Constitution and laws,

- may decide on constitutionality of laws and
constitutionality of laws and other regulations which
have lost their legal force, provided that from the momentt
of losing the legal force until the submission of a request
or a proposal to institute the proceedings not more than
one year has passed;

- decide on constitutional complaints against the individua
decisions of governmental bodies, bodies of local and)
regional self-government and legal entities with public
authority, when these decisions violate human rights
and fundamental freedoms, as well as the right to locall
and regional self-government guaranteed by the
Constitution of the Republic of Croatia; (...)"
Article 131

The procedure and conditions for the election of judges|
of the Constitutional Court of the Republic of Croatiq|
and the termination of their office, conditions and
time-limits for instituting proceedings for the assessment
of the constitutionality and legality, procedure and
legal effects of its decisions, protection of human
rights and fundamental freedoms guaranteed by the
Constitution, and other issues important for the
performance of duties and work of the Constitutional
Court of the Republic of Croatia, shall be regulated
by the Constitutional Act.

Constitutional Act on the Constitutional Court
Article 38

(1) Every individual or legal person has the right
to propose the institution of proceedings to
review the constitutionality of the law and the
legality and constitutionality of other regulations,
Article 40

(1) The proposal to institute proceedings to
review the constitutionality of the law or the
constitutionality and legality of other
regulations contains, as a rule, the same as the
request.

(2) The Constitutional Court shall institute
proceedings within a term of one year after the
proposal has been lodged.

Article 62

(1) Everyone may lodge a constitutional
complaint with the Constitutional Court if he
deems that the individual act of a state body,
a body of local and regional self-government,|
or a legal person with public authority, which
decided about his/her rights and obligations,
or about suspicion or accusation for a criminall
act, has violated his/her human rights or
fundamental freedoms guaranteed by the
Constitution, or his/her right to local and
regional selfgovernment guaranteed by the
Constitution (hereinafter: constitutional right).

Cyprus

Article 146

1. The Supreme Constitutional Court shall have
exclusive jurisdiction to adjudicate finally on a
recourse made to it on a complaint that a decision, anl
act or omission of any organ, authority or person,
exercising any executive or administrative authority
is contrary to any of the provisions of this Constitution|
or of any law or is made in excess or in abuse of
powers vested in such organ or authority or person.
2. Such a recourse may be made by a person whose
any existing legitimate interest, which he has either as
a person or by virtue of being a member of a
Community, is adversely and directly affected by suchl
decision or act or omission.

Czech
Repub-
lic

Article 87

(1) The Constitutional Court has jurisdiction:
a) to annul statutes or individual provisions thereof if]
they are in conflicts with the constitutional order;
b) to annul other legal enactments or individual
provisions thereof if they are in conflict with the
constitutional order, a statute;

d) over constitutional complaints against final
decisions or other actions by public authorities
infringing constitutionally guaranteed fundamental
rights and basic freedoms;

Constitutional Court Act
Article 64

(1)A petition, under Article 87 para. 1, lit. a) of]
the Constitution, proposing the annulment of a|
statute, or individual provisions thereof, may
be submitted by:

¢) anyone who submits a constitutional
complaint under the conditions stated in § 74 of]
this Statute or who submits a petition for
rehearing under the conditions stated in § 119,
para. 4 of this Statute.

(2) A petition, under Article 87 para. 1, lit. b) of
the Constitution, proposing the annulment of
some other enactment, or individual
provisions thereof, may be submitted by:

d) anyone who submits a constitutional
complaint under the conditions stated in § 74 of]
this Statute or who submits a petition for
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rehearing under the conditions stated in § 119 para,
4 of this Statute;

Article 72

(1) A constitutional complaint may be submitted:
a) pursuant to Article 87 para. 1, lit. d) of the
Constitution, by a natural or legal person, if she
alleges that her fundamental rights and basic
freedoms guaranteed in the constitutional order
(hereinafter "constitutionally guaranteed
fundamental rights and basic freedoms") have
been infringed as a result of the final decision in

a proceeding to which she was a party, of a measure,|
or of some other encroachment by a public authorityj]
(hereinafter "action by a public authority").
Article 74

A complainant may submit, together with his
constitutional complaint, a petition proposing the
annulment of a statute or some other enactment, or
individual provisions thereof, the application of
which resulted in the situation which is the subject
of the constitutional complaint, if the complainant
alleges it to be in conflict with a constitutional act,|
or with a statute, where the complaint concerns
some other enactment. [to be combined with Art. 78]

Den-
mark

§60.

(1). The High Court of the Realm shall try
such actions as may be brought by the King
or the Folketing against Ministers.

(2) With the consent of the Folketing, the
King may also cause other persons to be
tried before the High Court of the Realm for
crimes which he may deem to be
particularly dangerous to the State.

Administration of Justice Act

Section 371

1. Appeals may not be lodged against judgments
pronounced by a High Court as court of second
instance. The Board of Appeal may, however,
permit an examination in a court of third instance
if the case concerns a fundamental principle.

2. An application for the permission referred to in
the second sentence of subsection (1) above must
be submitted to the Board of Appeal within 8 weeks|
of pronouncement of the judgment concerned. The]
Board of Appeal may, however, exceptionally, grant
such permission if the application is submitted later,|
provided it is within one year of pronouncement of
the judgment.

Estonia

Article 152

If any law or another legal act is in conflict
with the Constitution, it shall not be applied
by the Court in trying a case.

If any law or other legal act is in conflict with
the provisions and spirit of the Constitution,
it shall be declared null and void by the
National Court.

Constitutional Review Court Procedure Act

§. 16.

A person who finds that a resolution of the
Riigikogu violates his or her rights may file with
the Supreme Court a request for the repeal of

the resolution of the Riigikogu.

§. 18.

A person who finds that a decision of the President
of the Republic concerning appointment to or
release from office of an official violates his or her
rights, may file with to the Supreme Court a request|
for the repeal of the decision of the President of the]
Republic.

Finland

Section 106

If, in a matter being tried by a court of law,
the application of an Act would be in
evident conflict with the Constitution, the
court of law shall give primacy to the
provision in the Constitution.

Supreme Court Act

Article 3

The Supreme Court shall examine and decide as the]
final instance

1. all litigation which according to law or special
decrees may have been brought before the
judicial department of the Senate of Finland;

2. appeals against the decisions and actions of
authorities, which until now have been subject to
appeal to the judicial department of the Senate;
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3. appeals against the judgments and decisions
of the Land Court;
4. charges for misconduct in office committed by
the President or a member of a court of appeal
in the performance of his duties; and
5. applications for the restoration of lapsed time
and for the annulment of a final judgement.
France
Georgia| Article 89 Law on the Constitutional Legal Proceedings
1. The Constitutional Court of Georgia on | Chapter One
the basis of a constitutional claim or a Principles of constitutional proceedings
submission of the President of Georgia, the | Article 1
Government, not less than one fifth of the [ 1. Constitutional proceedings before the Court shall
members of the Parliament, a court, the be conducted in conformity with the equality of the
higher representative bodies the parties and the adversarial principle.
Autonomous Republic of Abkhazia and the | 2. Individuals and bodies listed in paragraph 1 of
Autonomous Republic of Ajara, the Public | Articles 33, 34, 35, 36, 37, 38, 39, 40 and 41
Defender or a citizen in accordance with a | and in Article 42 of Georgia’s Organic Law on
procedure established by the Organic Law shall:| the Constitutional Court of Georgia shall have equal
a. adjudicate upon the constitutionality of a | rights to address the Constitutional Court directly.
Constitutional Agreement, law, normative | Organic Law on the Constitutional Court
acts of the President and the Government, | Article 39
the normative acts of the higher state bodies | 1. The following shall have the right to lodge a
of the Autonomous Republic Abkhazia and | constitutional claim on constitutionality of a
the Autonomous Republic of Ajara (changes| normative act or a particular provisions thereof:
are added by the Constitutional Laws of a) Citizens of Georgia, other individuals residing in
Georgia of 20 April 2000 and 30 March 2001);| Georgia and legal entities of Georgia, if they believe]
f. consider on the basis of a constitutional | that their rights and freedoms recognised by Chapter
claim of a citizen constitutionality of Two of the Constitution of Georgia are infringed or
normative acts in terms of the issues of may be directly infringed upon;
Chapter Two of the Constitution;
Germany| Article 93 (1) Law on the Federal Constitutional Court

The Federal Constitutional Court shall rule:
4a. on constitutional complaints which may
be filed by anybody claiming that one of
their basic rights or one of their rights under
paragraph (4) of Article 20 or under Article
33, 38, 101, 103 or 104 has been violated
by public authority;

Article 94

(2) The constitution and procedure of the
Federal Constitutional Court shall be
governed by a federal law which shall
specify the cases in which its decisions
have the force of law. Such law may make
a complaint of unconstitutionality
conditional upon the exhaustion of all other
legal remedies and provide for a special
admissibility procedure.

Article 13

The Federal Constitutional Court shall decide in
the cases determined by the Basic Law, to wit 8a. on|
constitutional complaints (Article 93 (1) (4a) and

(4 b) of the Basic Law),

Article 90

1. Any person who claims that one of his basic
rights or one of his rights under paragraph 4 of
Article 20, Articles 33, 38, 101, 103 and 104 of

the Basic Law has been violated by public

authority may lodge a constitutional complaint

with the Federal Constitutional Court.

Article 95 Law on the Federal Constitutional Court
1. If the constitutional complaint is upheld, the
decision shall state which provision of the Basic
Law has been infringed and by which act or
omission. The Federal Constitutional Court may

at the same time declare that any repetition of

the act or omission against which the complaint
was directed will infringe the Basic Law.

2. If a constitutional complaint against a decision

is upheld, the Federal Constitutional Court shall
quash the decision and in cases pursuant to the

first sentence of Article 90 (2) above it shall refer
the matter back to a competent court.

3. If a constitutional complaint against a law is
upheld, the law shall be declared null and void. The
same shall apply if a constitutional complaint
pursuant to paragraph 2 above is upheld because the

quashed decision is based on an unconstitutional law.
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Greece | Article 100 Law no. 345 establishing the Special Highest
1. A Special Highest Court shall be Court
established, the jurisdiction of which shall Article 48
comprise: Disputes concerning assessment of the
d) Settlement of any conflict between the constitutionality of a law or its interpretation
courts and the administrative authorities, or | 1. Where conflicting judgments have been delivered
between the Supreme Administrative Court | by the Council of State, the Supreme Court or the
and the ordinary administrative courts on Comptrollers Council as to the assessment of the
one hand and the civil and criminal courts constitutionality of a law or its interpretation, the
on the other, or between the Court of Special Court shall resolve the conflict at the request of:
Auditors and any other court. b. any person having a lawful interest.
e) Settlement of controversies on whether 2. Should the Council of State, the Supreme
the content of a statute enacted by Court or the Comptrollers Council wish to deliver a
Parliament is contrary to the Constitution, or | decision concerning assessment of the constitutionality]
on the interpretation of provisions of such of a law or its interpretation and conflicting with a
statute when conflicting judgments have previous decision of another of these authorities
been pronounced by the Supreme which has been invoked by one of the parties or is
Administrative Court, the Supreme Civil and | known to the authority so wishing, it shall refer to
Criminal Court or the Court of Auditors. the Special Court by preliminary ruling.
Hungary| Article 32/A. Act no. XXXII on the Constitutional Court
(1) The Constitutional Court shall review the | Article 1
constitutionality of laws and perform the The competence of the Constitutional Court
tasks assigned to its jurisdiction by statute. | shall comprise the following:
(2) The Constitutional Court shall annul the | b. the examination of the unconstitutionality of legall
statutes and other legal norms that it finds rules as well as other legal means of State control;
to be unconstitutional. d. the adjudication of constitutional complaints
(3) Everyone has the right to initiate submitted because of alleged violations of
proceedings of the Constitutional Court in | constitutional rights; o o
the cases specified by statute. e. the elimination of unconstitutionality manifesting
itself in omission;
Article 21
2. The procedure provided in Article 1, point b
may be initiated by anyone.
4. The procedure provided in Article 1, points d
and e may be initiated by anyone.
Article 38
1. A judge shall initiate the proceedings of the
Constitutional Court while suspending the judicial
process if he/she in the course of any pending case,
he/she considers unconstitutional the legal rule or
other legal means of the State control which he/she
needs to apply.
2. In a petition, anybody considering a legal rule
to be applied in his/her pending process
unconstitutional, may initiate the action of the judge]
provided in section 1.
Article 48
1. Anybody aggrieved by the application of an
unconstitutional legal rule who has exhausted all
other legal remedies or has no other remedy
available, may submit a constitutional complaint
to the Constitutional Court because of the violation
of his/her constitutional rights.
Iceland Law No. 91/1991 on Procedure in Civil Cases

as amended by Law No. 38/1994

Article 143

3. Anyone who considers that a district court judge,
in his capacity as such, has performed a breach
against him has the right to present an accusation
against him by complaint appeal to the Supreme
Court, who may issue an admonition to the judge orf
impose on him by judgement the penalty of a fine to
the State.
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Part XXV

Appeals to a higher court

Article 151

[1. Parties are permitted to make an appeal to the
Supreme Court against a district court judgement,
subject to the limitations following from other provisions
of this Law. In an appeal, a reconsideration of decrees
and decisions made in a district court may be sought.
3. A judgement can be appealed against so that it willj
be materially changed or confirmed, it will be
quashed and the case sent to the district court or
dismissed from the district court.

4. Both or all parties are permitted to appeal against
a judgement. The case shall then be heard in unison
before the Supreme Court.

5. The right to appeal a case may not be assigned,
either verbally or silently, until a judgement has been
rendered in the district court.]1
1 Law No. 38/1994, Article 5

Ireland

Article 15

4.2° Every law enacted by the Oireachtas
which is in any respect repugnant to this
Constitution or to any provision thereof,
shall, but to the extent only of such
repugnancy, be invalid.

Article 34

3. 2° Save as otherwise provided by this
Article, the jurisdiction of the High Court
shall extend to the question of the validity of}
any law having regard to the provisions of
this Constitution, and no such question shall
be raised (whether by pleading, argument or
otherwise) in any Court established under this
or any other Article of this Constitution other]
than the High Court or the Supreme Court.
3° The Supreme Court shall, with such
exceptions and subject to such regulations
as may be prescribed by law, have appellate
jurisdiction from all decisions of the High
Court, and shall also have appellate jurisdiction|
from such decisions of other courts as may be]
prescribed by law.

4° No law shall be enacted excepting from
the appellate jurisdiction of the Supreme
Court cases which involve questions as to
the validity of any law having regard to the
provisions of this Constitution.

VF LO reply:

Order 84, Rule 20(4) of the Rules of the Superior
Courts provides that leave to apply for judicial review
shall not be granted unless the applicant has sufficient
interest in the matter to which the application relates.
It is submitted by Hogan and Morgan that this
formulation of locus standi applies to all remedies,
including challenges to the validity of a law on the
basis of unconstitutionality3!®.

Israel

Basic Law: The Judiciary’!’

Article 15

(b) The Supreme Court shall hear appeals against
judgments and other decisions of the District Courts.
(d) Without prejudice to the generality of the
provisions of subsection

(c), the Supreme Court sitting as a High Court of
Justice shall be competent —

(2) to order State and local authorities and the
officials and bodies thereof, and other persons
carrying out public functions under law, to do or

316 Hogan, Gerard & Morgan, David Gwynn, Administration Law in Ireland, 3rd Ed., Roundhall, Sweet &
Maxwell, Dublin, 1998, p. 740
317 http://www.knesset.gov.il/laws/special/eng/basic8 eng.htm
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refrain from doing any act in the lawful exercise
of their functions or, if they were improperly
elected or appointed, to refrain from acting;

(3) to order courts (batei mishpat and batei din)
and bodies and persons having judicial or quasijudicial
powers under law, other than courts dealt with by this|
Law and other than religious courts (batei din), to
hear, refrain from hearing, or continue hearing a
particular matter or to void a proceeding improperly
taken or a decision improperly given;

(4) to order religious courts (batei din) to hear a
particular matter within their jurisdiction or to
refrain from hearing or continue hearing a particular
matter not within their jurisdiction, provided that the
court shall not entertain an application under this
paragraph is the applicant did not raise the question
of jurisdiction at the earliest opportunity; and if he
had no measurable opportunity to raise the question
of jurisdiction until a decision had been given by a
religious court (beit din), the court may quash a
proceeding taken or a decision given by the religious|
court (beit din) without authority.

Italy

Article 24

Everyone can take judicial action to protect
individual rights and legitimate interests.
The right to defence is inviolable at every
stage and moment of the proceedings.

The indigent are assured, through
appropriate institutions, the means for
action and defence before all levels of
jurisdiction.

The law determines the conditions and the
means for the reparation for judicial errors.
Constitutional Law No. 1 of 9 February
1948

Section 1

Questions of constitutionality regarding an
Act of Parliament or a central government
statutory measure having the force of law
raised by a court or by a party to judicial
proceedings or not deemed by a court of
law to be manifestly groundless, shall be
referred to the Constitutional Court for a
decision.

Provisions governing the review ofconstitutionality
and guaranteeing the independence of the
Constitutional Court

Section 1

Questions of constitutionality regarding an Act of
Parliament or a central government statutory measure
having the force of law raised by a court or by a partyj
to judicial proceedings or not deemed by a court of
law to be manifestly groundless, shall be referred to
the Constitutional Court for a decision.

Law on the composition and procedures of the
Constitutional Court

Section 23

In the course of a judicial proceeding, any party to the
case or the Public Prosecutor (Pubblico Ministero)
may raise the issue of unconstitutionality in the
appropriate form, indicating:

a. the provisions of the central or regional government
Act or statutory measure deemed to be unconstitutional;
b. the provisions of the Constitution or the
constitutional laws allegedly infringed thereby.

If the case cannot be tried without first resolving

the question of constitutionality, or if the trial court
does not consider that the question of constitutionality]
raised is groundless, it shall issue an order referring
the matter immediately to the Constitutional Court,
setting out the terms and the reasons for raising the
question of constitutionality, and shall suspend trial
proceedings.

Section 24

A court order rejecting the claim of unconstitutionality)
as being manifestly irrelevant or groundless must
include adequate reasons.

The same claim may be filed again at the beginning
of proceedings at each subsequent instance.

Japan

Article 81

The Supreme Court is the court of last
resort with power to determine the
constitutionality of any law, order, regulation|
or official act.
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Kazakh-
stan

No direct individual access

No direct individual access

Korea,
Repub-
lic

Article 111

The Constitutional Court shall have
jurisdiction over the following matters:

5. Constitutional complaint as prescribed by
Act.

Constitutional Court Act

Article 2 (Jurisdiction)

The Constitutional Court shall have jurisdiction
over the following issues:

5. Constitutional complaint.

Article 41 (Request for Adjudication on the
Constitutionality of Statutes)

(1) When the issue of whether or not statutes are
constitutional is relevant to the judgment of the
original case, the ordinary court(including the
military court; hereinafter the same shall apply)
shall request to the Constitutional Court, ex officio orf
by decision upon a motion by the party, an adjudication|
on the constitutionality of statutes.

Article 68 (Causes for Request)

(1) Any person who claims that his basic right which
is guaranteed by the Constitution has been violated
by an exercise or non-exercise of governmental
power may file a constitutional complaint, except thej
judgments of the ordinary courts, with the Constitutionall
Court: Provided, That if any relief process is provided]
by other laws, no one may file a constitutional complaint
without having exhausted all such processes.

(2) If the motion made under Article 41 (1) for
adjudication on constitutionality of statutes is
rejected, the party may file a constitutional complaint
with the Constitutional Court. In this case, the party
may not repeatedly move to request for adjudication
on the constitutionality of statutes for the same reason|
in the procedure of the case concerned.

Latvia

Article 85

In Latvia, there shall be a Constitutional Court,|
which, within its jurisdiction as provided for]
by law, shall review cases concerning the
compliance of laws with the Constitution, as
well as other matters regarding which juris-
diction is conferred upon it by law. The Con-
stitutional Court shall have the right to declare]
laws or other enactments or parts thereof invalid.

Law on the Constitutional Court

Article 19.2

1. Any person, who holds that his/her fundamental
rights, established by the Constitution, have been
violated by applying a normative act, which is not in|
compliance with the legal norm of higher legal force,
may submit a claim (an application) to the
Constitutional Court.

Liech-
tenstein

Article 43

The right of complaint is guaranteed. Any
citizen shall be entitled to lodge a complaint
regarding any action or procedure on the
part of a public authority which is contrary toj
the Constitution, the law or the official
regulations and detrimental to his rights or
interests. Such complaint shall be addressed
to that authority which is immediately superior]
to the authority concerned and may;, if necessary,
be pursued to the highest authority, except
when the right of recourse may be barred

by a legal restriction. If a complaint thus
submitted is rejected by the superior authority,
the latter shall be bound to declare to the
complaining party the reasons for its decision.
Article 104

1) A State Court shall be established by a
special law as a court of public law to protect]
rights accorded by the Constitution, to decide]
in conflicts of jurisdiction between the law

Constitutional Court Act

Article 15

1) The Constitutional Court shall decide on
complaints to the extent that the complainant claims
a violation, by a final decision or order in the last
instance issued by a public authority, of one of his
constitutionally guaranteed rights or of one of his
rights guaranteed by international conventions for
which the lawmaking power has explicitly recognised|
an individual right of complaint

3) Moreover, the Constitutional Court shall decide onf
complaints to the extent that the complainant claims
an immediate violation, by a law, an ordinance, or an|
international treaty, of one of his constitutionally
guaranteed rights or of one of his rights guaranteed
by international conventions for which the lawmaking]
power has explicitly recognised an individual right of]
complaint (paragraph 2), and the legal provision

in question has become effective for the complainant
without a decision or order having been issued by a
public authority.

162



State | Constitution Laws
courts and the administrative authorities and| Article 20
to act as a disciplinary court for members of| 1) The Constitutional Court shall decide on the
the Government. compliance of ordinances or individual provisions
thereof with the Constitution, laws, and international
treaties:
¢) on application of at least 100 citizens eligible
to vote, if such application is submitted with one
month after publication of the ordinance in the
Liechtenstein Legal Gazette.
Lithua- | No direct individual access No direct individual access
nia
Luxem-| Article 95ter Law on the Organisation of the Constitutional Court
bourg | (1) The Constitutional Court decides, by Article 6
way of arrét, on the conformity of the laws | When a party raises a question concerning a law’s
with the Constitution. conformity with the Constitution before an ordinary
(2) The Constitutional Court is seized, ina | court or an administrative court, that court shall refer
prejudicial manner, pursuant to the the matter to the Constitutional Court.
modalities to be determined by the law, by | The court shall not be required to refer the matter to
any court to decide on the conformity of the | the Constitutional Court if, in its view:
laws, save the laws approving treaties, to a. a decision on the matter raised is not necessary for
the Constitution. it to deliver its judgment;
b. the constitutionality issue is without foundation;
c. the Constitutional Court has already ruled on
a question submitted to it concerning the same matter.
Malta | 46. European Convention Act

(1) Subject to the provisions of subsections
(6) and (7) of this section, any person who
alleges that any of the provisions of
sections 33 to 45 (inclusive) of this
Constitution has been, is being or is likely to
be contravened in relation to him, or such
other person as the Civil Court, First Hall, in|
Malta may appoint at the instance of any
person who so alleges, may, without prejudice]
to any other action with respect to the same
matter that is lawfully available, apply to the
Civil Court, First Hall, for redress.

(2) The Civil Court, First Hall, shall have
original jurisdiction to hear and determine
any application made by any person in
pursuance of subsection (1) of this section,
and may make such orders, issue such

writs and give such directions as it may
consider appropriate for the purpose of
enforcing, or securing the enforcement of,
any of the provisions of the said sections 33
to 45 (inclusive) to the protection of which
the person concerned is entitled:

Provided that the Court may;, if it considers
it desirable so to do, decline to exercise its
powers under this subsection in any case
where it is satisfied that adequate means of
redress for the contravention alleged are or
have been available to the person concerned
under any other law.

(3) If in any proceedings in any court other
than the Civil Court, First Hall, or the
Constitutional Court any question arises as
to the contravention of any of the provisions
of the said sections 33 to 45 (inclusive), that
court shall refer the question to the Civil

Court, First Hall, unless in its opinion the

Article 4

1. Any person who alleges that any of the Human
Rights and Fundamental Freedoms, has been, is being]
or is likely to be contravened in relation to him, or
such other person as the Civil Court, First Hall, in
Malta may appoint at the instance of any person who
so alleges, may, without prejudice to any other action
with respect to the same matter that is lawfully
available, apply to the Civil Court, First Hall, for
redress.

2. The Civil Court, First Hall, shall have original
jurisdiction to hear and determine any application
made by any person in pursuance of subsection 1 of
this section, and may make such orders, issue such
writs and give such directions as it may consider
appropriate for the purpose of enforcing, or securing
the enforcement, of the Human Rights and
Fundamental Freedoms to the enjoyment of which the
person concerned is entitled
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raising of the question is merely frivolous or vexatious; and that court shall
give its decision on any question referred to it under this subsection and,
subject to the provisions of subsection (4) of this section, the court in which
the question arose shall dispose of the question in accordance with that decision.
(4) Any party to proceedings brought in the Civil Court, First Hall, in
pursuance of this section shall have a right of appeal to the Constitutional Court.
(5) No appeal shall lie from any determination under this section that any
application or the raising of any question is merely frivolous or vexatious.
Article 95

(2) One of the Superior Courts, composed of such three judges as could, in
accordance with any law for the time being in force in Malta, compose the
Court of Appeal, shall be known as the Constitutional Court and shall have
jurisdiction to hear and determine —

(c) appeals from decisions of the Civil Court, First Hall, under section 46 of
this Constitution;

(d) appeals from decisions of any court of original jurisdiction in Malta as to
the interpretation of this Constitution other than those which may fall under
section 46 of this Constitution;

(e) appeals from decisions of any court of original jurisdiction in Malta on
questions as to the validity of laws other than those which may fall under
section 46 of this Constitution; and

(f) any question decided by a court of original jurisdiction in Malta together
with any of the questions referred to in the foregoing paragraphs of this
subsection on which an appeal has been made to the Constitutional Court:
Provided that nothing in this paragraph shall preclude an appeal being brought]
separately before the Court of Appeal in accordance with any law for the time
being in force in Malta.

(3) Notwithstanding the provisions of subsection (2) of this section, if any
such question as is referred to in paragraph (d) or (e) of that subsection arises
for the first time in proceedings in a court of appellate jurisdiction, that court]
shall refer the question to the court which gave the original decision, unless
in its opinion the raising of the question is merely frivolous or vexatious, and|
that court shall give its decision on any such question and, subject to any
appeal in accordance with the provisions of subsection (2) of this section,
the court in which the question arose shall dispose of the question in
accordance with that decision.

Article 116

A right of action for a declaration that any law is invalid on any grounds other
than inconsistency with the provisions of Sections 33 to 45 of this Constitution|
shall appertain to all persons without distinction and a person bringing such
an action shall not be required to show any personal interest in support of his

action.

Mexico | Article 103 Organic Law on the
The courts of the Federation will resolve all questions that arise: Judicial Power of the
1. About laws or acts of authority that violate individual guarantees. Federation (p.t.)

Article 1038

318 Articulo 10. La Suprema Corte de Justicia conocera funcionando en Pleno: II. Del recurso de revision

contra sentencias pronunciadas en la audiencia constitucional por los jueces de distrito o los tribunales
unitarios de circuito, en los siguientes casos:

a) Cuando subsista en el recurso el problema de constitucionalidad de normas generales, si en la demanda
de amparo se hubiese impugnado una ley federal, local, del Distrito Federal, o un tratado internacional,
por estimarlos directamente violatorios de un precepto de la Constitucion Politica de los Estados Unidos
Mexicanos;

b) Cuando se ejercite la facultad de atraccion contenida en el segundo parrafo del inciso b) de la fraccion
VIII del articulo 107 de la Constitucion Politica de los Estados Unidos Mexicanos, para conocer de un am-
paro en revision que por su interés y trascendencia asi lo amerite, y II1. Del recurso de revision contra sen-
tencias que en amparo directo pronuncien los tribunales colegiados de circuito, cuando habiéndose
impugnado la inconstitucionalidad de una ley federal, local, del Distrito Federal o de un tratado interna-
cional, o cuando en los conceptos de violacion se haya planteado la interpretacion directa de un precepto
de la Constitucion Politica de los Estados Unidos Mexicanos, dichas sentencias decidan u omitan decidir
sobre tales materias, debiendo limitarse en estos casos la materia del recurso a la decision de las cuestiones
propiamente constitucionales.
http://www.scjn.gob.mx/NR/exeres/6CAFC6D1-5EF0-4069-9EFD-82342B9084F6,frameless.htm

164



State

Constitution

Laws

Article 105

The Supreme Court of Justice of the Nation will
get to know, in the terms that the regulating law
specifies, about the following affairs:

II1. By itself or by petition of the appropriate
unitary circuit tribunal, or the Attorney General of
the Republic, it may get to know about cases of

appeal of sentences of district judges in those cases| general norms subsists in the appeal of revision,

in which the Federation took part, and in which
their interest and importance merit its participation.,
Article 107

All questions that Article 103 discusses will be
subject to the proceedings and forms of judicial
order, that the law determines, according to the
following bases:

L. Judicial relief always will follow to the aggrieved
party.
I1. Judgment will always be such that it only will be
concerned with particular parties, limited to relief
and protection in special cases for those who are
making the complaint, without making a general
declaration with respect to the law or act that
motivates the complaint.

VIII. Against judgments that district judges or
Unitary Circuit Tribunals pronounce in cases of
relief, there will be review. Of these, the Supreme
Court of Justice will hear:

a) When the petition for relief has been challenged,|
because it directly violates this Constitution,
federal, states, or local laws, international treaties,)
regulations dispatched by the President of the
Republic in accordance with section I of Article 89
of this Constitution and regulations of state and
local law made by the governors of the States or by
the Federal District where the problem of
constitutionality remains;

b) In the cases understood to be under Sections II
and III of Article 103 of this Constitution.

The Supreme Court of Justice, upon its initiative
or upon petition may be by the corresponding
Collected Circuit Tribunal, or the Attorney Generall
of the Republic may hear cases of relief in review
of which their interest and implications for future
legal action merit.

In the cases not foreseen in the previous
paragraphs, the cases of relief will come before
Collected Circuit Tribunals, and their judgments
will have no recourse.

IX. The resolutions that the Collected Circuit
Tribunals give in cases of direct judicial relief have]
no appeal, unless they decide about the
unconstitutionality of a law or establish a direct
interpretation of a precept of the Constitution. Such|
resolutions, will be brought before the Supreme
Court of Justice, and conform to general standards,)
that may establish criteria of importance and
precedent. Only on these bases will they be
reviewed by the Supreme Court of Justice, which
will limit the matters of appeal exclusively to
decision on the questions that are properly
constitutional.

The Supreme Court of Justice will decide in the]
Plenary:

II. On the appeal of revision against sentences
passed in the constitutional hearing by district
judges or unitary circuit courts in the following|
cases:

a. If the problem of unconstitutionality of

if in the writ of amparo a federal or local law or
a law of a federal district or an international
treaty was impugned because they were deemed]
to directly violate the Political Constitution of
the United Mexican States;

b. If it makes use of its right to seize pending
cases in view of deciding on a writ of amparo
that it deems particularly interesting and having]
important implications for future legal action, as
provided for in article 107 fraction VIII indent
b) of the Political Constitution of the United
Mexican States.

II1. On the claim of revision against decisions
following a writ of direct amparo challenging
the constitutionality of a federal, local, or district
law or of an international treaty issued by a
collegial circuit tribunal, or if the decision on the]
violation required a direct interpretation of a
precept of the Political Constitution of the
United Mexican States, the revision will limit
itself to the questions that are properly
constitutional.

Moldoval No direct individual access

No direct individual access
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Monaco| Article 9031 Decree n; 2.984 on the organisation and
A. — En matiére constitutionnelle, le Tribunal functioning of the Supreme Tribunal’*
Supréme statue souverainement: Le tribunal peut étre saisi par toute personne,
1°) sur la conformité du réglement intérieur du | physique ou morale ayant qualité et justifiant
Conseil National aux dispositions constitution- | d’un intérét, en matiére administrative comme
nelles et, le cas échéant,législatives, dans les en matiére constitutionnelle. Ainsi notamment,
conditions prévues a l’article 61; toute loi peut étre annulée, pour
2°) sur les recours en annulation, en appréciation| inconstitutionnalité, a I’initiative d’un justiciable,|
de validité et en indemnité ayant pour objet une | personne physique ou morale, monégasque ou
atteinte aux libertés et droits consacrés par le Titre| étranger.
III de la Constitution, et qui ne sont pas visés au
paragraphe B du présent article.
B.- En matiére administrative, le Tribunal
Supréme statue souverainement:
1°) sur les recours en annulation pour excés de
pouvoir formés contre les décisions des diverses
autorités administratives et les ordonnances
souveraines prises pour I’exécution des lois, ainsi|
que sur I’octroi des indemnités qui en résultent;
2°) sur les recours en cassation formés contre les
décisions des juridictions administratives statuant
en dernier ressort;
3°) sur les recours en interprétation et les recours|
en appréciation de validité des décisions des
diverses autorités administratives et des ordon-
nances souveraines prises pour I’exécution des lois.
Monte- | Article 149 Draft law on the Constitutional Court®?!
negro | The Constitutional Court shall decide on the Article 58
following: Constitutional complaints may be lodged against]
3) Constitutional appeal due to the violation an individual act of state authority, local selfgov
of human rights and liberties granted by the ernment authority or organisation vested with
Constitution, after all other efficient legal public powers, for the reason of violation of
remedies have been exhausted human rights and freedoms guaranteed by the
Article 150 Constitution, after all effective legal remedies
Any person may file an initiative to start the have been exhausted.
procedure for the assessment of Article 59
constitutionality and legality. Constitutional complaints may be lodged by
anyone who believes that his human right and
freedom guaranteed by the Constitution was
violated by an individual act of state authority,
local self-government authority or organisation
vested with public powers.
Constitutional complaint may also be lodged by
another natural person or a state authority or
organisation in charge of the monitoring and
realisation of human rights and freedoms on
behalf of the person referred to in paragraph 1
above on the basis of his authorisation.
Morocco| No direct individual access No direct individual access
Nether- | Article 94 Judiciary Organisation Act
lands | Statutory regulations in force within the Kingdom| Article 95

shall not be applicable if such application is in
conflict with provisions of treaties that are binding
on all persons or of resolutions by international
institutions.
Article 120
The constitutionality of Acts of Parliament and

treaties shall not be reviewed by the courts.

1. The Court of Cassation shall take cognisance
of appeals in cassation against the procedures
of the courts of appeal and the district and
subdistrict courts and against their judgements,
whether lodged by the parties concerned or by
the procurator general at the Supreme Court "in
the interests of the law".

319 http://www.conseil-national.mc/constitution.php
320 http://www.legimonaco.mc/305//legismc.nsf
321 CDL(2008)073 Draft Law on the Constitutional Court of Montenegro
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Article 99

1. The Court of Cassation shall quash procedures
and judgements:

2. where they violate the law, with the exception
of the law of other States.

Council of State Act

Article 30b

The Administrative Jurisdiction Division is
charged with trying the disputes referred to it by law.|

Norway

Article 88

The Supreme Court pronounces judgment

in the final instance. Nevertheless, limitations
on the right to bring a case before the Supreme]
Court may be prescribed by law.

Civil Procedure Act

§ 355

The court decisions which can be made subject of
an independent appeal are judgments and such
orders, for which it is specifically provided that they
may be the subject of appeal.

In connection with an appeal against a judgment
or order a party may also appeal against preceding
orders relating to the handling of the case.
Criminal Procedure Act

§ 306

Appeals against judgments of the District Court
(herredsretten) or the City Court (byretten) or the
High Court (lagmannsretten) may be brought by
the parties to court of appeal indicated in

Sections 6 to 8.

Peru

Article 138322 (p.t.)

The power to administer justice emanates from
the people and is exercised by the Judicial
Power through its hierarchical organs and in
conformity with the Constitution and the laws.
If, in any proceeding, there is incompatibility
between a constitutional norm and a legal
norm, the judges shall give priority to the first.
Likewise, they shall give priority to the legal
norm over all other norms of inferior value.
Article 1442

The Plenary of the Supreme Court is the
highest deliberating organ of the Judicial Power.
Article 200°%* The Constitution guarantees
the exercise of:

Organic law on the judicial power(p.t.)

Article 14 — Supremacy of the constitutional

norm and diffuse control of the Constitution326

In conformity with art. 236 of the Constitution,
when the competent magistrates, when deciding
on the merits of the question, find in their
interpretation that there is an incompatibility of a
constitutional provision and one with force of a
law, they shall resolve the case in conformity

with the constitutional provision.

These judgements shall be referred to the
Constitutional and Social Chamber of the Supreme
Court for consultation, if they are not being
impugned. Likewise, judgements at second instance|
in which the same precept is being applied shall be

322 La potestad de administrar justicia emana del pueblo y se ejerce por el Poder Judicial a través de sus
organosjerarquicos con arreglo a la Constitucion y a las leyes.
En todo proceso, de existir incompatibilidad entre una norma constitucional y una norma legal, los jueces
prefieren la primera. Igualmente, prefieren la norma legal sobre toda otra norma de rango inferior.

http://www.tc.gob.pe/legconperu/constitucion.html

323 La Sala Plena de la Corte Suprema es el 6rgano maximo de deliberacion del Poder Judicial.
324 Son garantias constitucionales:
1.La Accién de Habeas Corpus, que procede ante el hecho u omision, por parte de cualquier autoridad, fun-
cionario o persona, que vulnera o amenaza la libertad individual o los derechos constitucionales conexos.
2.La Accion de Amparo, que procede contra el hecho u omision, por parte de cualquier autoridad, fun-
cionario o persona, que vulnera o amenaza los demas derechos reconocidos por la Constitucion, con ex-
cepcion de los sefialados en el inciso siguiente. No procede contra normas legales ni contra Resoluciones
Judiciales emanadas de procedimiento regular.
La Accion de Habeas Data, que procede contra el hecho u omision, por parte de cualquier autoridad, fun-
cionario o persona, que vulnera o amenaza los derechos a que se refiere el Articulo 2°, incisos 5) y 6) de

la Constitucion.
5.La Accion Popular, que procede, por infraccion de la Constitucion y de la ley, contra los reglamentos,
normas administrativas y resoluciones y decretos de caracter general, cualquiera sea la autoridad de la que emanen.
6.La Accion de Cumplimiento, que procede contra cualquier autoridad o funcionario renuente a acatar una

norma legal o un acto administrativo, sin perjuicio de las responsabilidades de ley.

Una ley organica regula el ejercicio de estas garantias y los efectos de la declaracion de inconstitucionalidad

o ilegalidad de las normas.
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1. The claim of habeas corpus, which can be
lodged in relation to an action or omission by any|
authority, civil servant or person, which violates
or threatens individual liberty or the associated
constitutional rights.

2.The writ of amparo, which can be lodged
against the action or omission by any authority,
civil servant or person, which violates or threatens|
the other rights provided for in the Constitution,
with the exception of those indicated in the
following indent. The writ may not be lodged
against legal norms or judicial resolutions that
respected the regular procedure.

The claim of habeas data which can be lodged
against the action or omission by any authority,
civil servant or person, which violates or threatens|
the rights provided for in Article 2 indents 5) and]
6) of the Constitution.

5. The popular action, which can be lodged in
view of an infraction of the Constitution or the
law, against regulations, administrative norms and
resolutions and decrees of general character, no
matter which authority these acts or omissions
emanate from.

6. The claim of performance of duty, which may
be lodged against any authority or civil servant
refusing to attack a legal norm or an administrative
act, without prejudice to the legal responsibilities.
An organic law shall regulate the exercise of these
guarantees and the effect of the declaration of
unconstitutionality or illegality of the norm.

The right to lodge writs of habeas corpus or of
amparo cannot be suspended during the
effectiveness of exceptional regimes as referred
to in Article 137 of the Constitution.

When claims of this nature are being lodged
against restricted rights, the competent
jurisdictional organ shall examine the reasonability]
and the proportionality of the restricting act. The
judge shall not be entitled to question the decla-
ration of state of emergency or if state of siege.
Article 20232

referred to the Chamber, even if against these
judgements no appeal for cassation may be
lodged.

In all those cases the magistrates only declare
the inapplicability due to unconstitutionality of
the legal norm in the concrete case, without
affecting its validity, which is controlled
according to the form and procedure established
by the Constitution.

Concerning norms of lower rank, the same
principle applies, but without necessity of referral
for consultation, without prejudice to the
procedure applying for popular action.

Organic Law on the Constitutional Tribunal
Article 537

The Tribunal shall be constituted of two
Chambers of three members each to cognise, in
last instance, concerning resolutions denying
habeas corpus, amparo, habeas data and claim
of performance of duty, initiated before the
respective judges. The resolutions require three
conform votes.

Code of constitutional procedure

Article VI.- Diffuse control and constitutional
interpretation’?$

When there is an incompatibility between a
constitutional norm and another norm of lower
rank, the judge must give priority to the former if
this is necessary to resolve the controversy and
if it is not possible to interpret the lower norm in|
conformity with the Constitution.

The judges cannot refrain from applying a norm
whose constitutionality has been confirmed in a
proceeding on unconstitutionality or in a
proceeding following a popular action.

Article 75.-Finality

The aim of the proceeding following a popular
action and of the proceeding on unconstitutionality|
is the protection of the Constitution against
infractions against its normative hierarchy or
rank. This infraction can be direct or indirect,
total or partial, and touch formal or material aspects.

El ejercicio de las acciones de hdbeas corpus y de amparo no se suspende durante la vigencia de los
regimenes de excepcion a que se refiere el articulo 137° de la Constitucion.

Cuando se interponen acciones de esta naturaleza en relacion con derechos restringidos o suspendidos, el
organo jurisdiccional competente examina la razonabilidad y la proporcionalidad del acto restrictivo. No
corresponde al juez cuestionar la declaracion del estado de emergencia ni de sitio.

32 Corresponde al Tribunal Constitucional: 1.Conocer, en tltima y definitiva instancia, las resoluciones denega-
torias de habeas corpus, amparo, habeas data, y accion de cumplimiento.

326 Ley organica del poder judicial Articulo 14.- Supremacia de la norma constitucional y control difuso de la
Constitucion.
De conformidad con el Article 236 de la Constitucion, cuando los Magistrados al momento de fallar el
fondo de la cuestion de su competencia, en cualquier clase de proceso o especialidad, encuentren que hay
incompatibilidad en su interpretacion, de una disposicion constitucional y una con rango de ley, resuelven
la causa con arreglo a la primera.(*)
Las sentencias asi expedidas son elevadas en consulta a la Sala Constitucional y Social de la Corte Suprema,
si no fueran impugnadas. Lo son igualmente las sentencias en segunda instancia en las que se aplique este
mismo precepto, aun cuando contra éstas no quepa recurso de casacion.

En todos estos casos los magistrados se limitan a declarar la inaplicacion de la norma legal por incompat-
ibilidad constitucional, para el caso concreto, sin afectar su vigencia, la que es controlada en la forma y
modo que la Constitucion establece.
Cuando se trata de normas de inferior jerarquia, rige el mismo principio, no requiriéndose la elevacion en
consulta, sin perjuicio del proceso por accion popular.
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The Constitutional Tribunal is entitled to:

To cognise, in first and last instance, on claims of
unconstitutionality.

To cognise, in last instance, concerning
resolutions denying habeas corpus, amparo,
habeas data and claim of performance of duty.

Article 76. Admissibility of the popular action3?’
Popular action can be initiated against
regulations, administrative norms and resolutions|
of general character, no matter which authority
they emanate from, if they infringe the Constitution|
or the law, or if they have not been enacted or
published as prescribed by the Constitution or the|
law applicable.

Article 84.- Legitimation33°

The popular action can be filed by any person.
Law 23506 on amparo and habeas corpus
Article 33!

The claims can be lodged even if the violation or
threat emanates from a norm which is
incompatible with the Constitution. In this case,
the inapplicability of the norm shall be
pronounced in the same proceeding.

Article 433

If the claim is being lodged because of the
violation of a constitutional right through
omission where an action was due, the
judgement will order the immediate and
unconditional fulfilment of the act.

Article 533

The claims are also admissible if a judicial
authority passes a resolution or any other act of
disposal outside of a proceeding in its
competence, that violates a constitutional right.

Poland

Article 79

1. In accordance with principles specified
by statute, everyone whose constitutional
freedoms or rights have been infringed,
shall have the right to appeal to the
Constitutional Tribunal for its judgment on
the conformity to the Constitution of a

statute or another normative act upon which basis|

Constitutional Tribunal Act

Article 27

The participants in the proceedings before the
Tribunal shall be:

1) a subject who submitted an application or
complaint concerning constitutional
infringement;

327 Para conocer, en ultima y definitiva instancia, las resoluciones denegatorias de los procesos de amparo,
héabeas corpus, habeas data y de cumplimiento, iniciadas ante los jueces respectivos, el Tribunal est4 con-
stituido por dos Salas, con tres miembros cada una. Las resoluciones requieren tres votos conformes.

328 Codigo procesal constitucional Articulo V1.- Control Difuso e Interpretacion Constitucional Cuando exista

incompatibilidad entre una norma constitucional y otra de inferior jerarquia, el Juez debe preferir la primera,
siempre que ello sea relevante para resolver la controversia y no sea posible obtener una interpretacion
conforme a la Constitucion.
Los Jueces no pueden dejar de aplicar una norma cuya constitucionalidad haya sido confirmada en un pro-
ceso de inconstitucionalidad o en un proceso de accion popular.
Articulo 75.- Finalidad
Los procesos de accion popular y de inconstitucionalidad tienen por finalidad la defensa de la Constitucion
frente a infracciones contra su jerarquia normativa. Esta infraccion puede ser, directa o indirecta, de caracter
total o parcial, y tanto por la forma como por el fondo. http://www.tc.gob.pe//Codigo Procesal.pdf

329 Procedencia de la demanda de accion popular
La demanda de accion popular procede contra los reglamentos, normas administrativas y resoluciones de
caracter general, cualquiera que sea la autoridad de la que emanen, siempre que infrinjan la Constitucién
o la ley, o cuando no hayan sido expedidas o publicadas en la forma prescrita por la Constitucion o la ley,
segun el caso.

30 La demanda de accion popular puede ser interpuesta por cualquier persona.

31 Las acciones de garantia proceden aun en el caso que la violacion o amenaza se base en una norma que sea
incompatible con la Constitucion. En este supuesto, la inaplicacion de la norma se apreciard en el mismo
procedimiento.http://turan.uc3m.es/uc3m/inst/ MGP/JCI/02-peru-leyhabeascorpusyamparo.htm

332 Si se ejerce la accion a causa de la violacion de un derecho constitucional por omisioén de un acto debido,
el fallo ordenara el cumplimiento incondicional e inmediato de dicho acto.

333 Las acciones de garantia también son pertinentes si una autoridad judicial, fuera de un procedimiento que
es de su competencia, emite una resolucion o cualquier disposicion que lesione un derecho constitucional.

169



State | Constitution Laws
a court or organ of public administration has made| Article 46
a final decision on his freedoms or rights or on his| 1. Constitutional claim, further referred to as thej
obligations specified in the Constitution. "claim" can be submitted after trying all legal
2. The provisions of para. 1 above shall not means, if such means is allowed, within 3
relate to the rights specified in Article 56. months from delivering the legally valid decision|
to the plaintiff, the final decision or other final
judgement.
2. The Tribunal shall consider a complaint on
the principles and in accordance with the
procedure provided for the consideration of a
application for the confirmation of conformity of}
statutes to the Constitution and of other
normative acts to the Constitutions and statutes.
Portugall Article 20 Law on the Constitutional Court

Access to law and effective judicial protection

1. Everyone is guaranteed access to law and to the]
courts in order to defend his or her rights and
legally protected interests; justice shall not be
denied to a person for lack of financial resources.
Article 280

1. The Constitutional Court has jurisdiction

to hear appeals against any of the following
court decisions:

a. Decisions refusing to apply a legal rule

on the ground of unconstitutionality;

b. Decisions applying a legal rule, the
constitutionality of which was challenged
during the proceedings.

2. The Constitutional Court also has jurisdiction
to hear appeals against any of the following court
decisions:

a. Decisions refusing to apply a legislative
provision on the ground of illegality arising
from contravention of some superior law;

b. Decisions refusing to apply a provision of
aregional legislative instrument on the ground of
illegality arising from contravention of the statute
of an autonomous region or the general law of
the Republic;

c. Decisions refusing to apply a provision of

an instrument made by an organ with supreme
authority on the ground of illegality arising from
contravention of the statute of an autonomous
region;

d. Decisions applying a provision, the

legality of which was challenged during the
proceedings on any of the grounds

specified in sub-paragraphs (a), (b) or (c).

3. Where a court refuses to apply a

provision of an international convention,

any legislation or a regulatory decree, any
appeal under paragraph 1(a) or 2(a) must

be brought by the Public Prosecution.

4. An appeal under paragraph (1)(b) or (2)(d) mayj
be brought only by the party who raised the
question of unconstitutionality or illegality; the
law shall prescribe the requirements and procedure
with respect to the bringing of these appeals.

Article 70 — (Decisions that may be appealed)

1. An appeal may be made to the Constitutional
Court, 1n section, regarding the following court
decisions:

a) Those rejecting the application of a rule on
the grounds of unconstitutionality;

b) Those applying a rule the unconstitutionality
of which has been raised during the proceedings.
¢) Those rejecting the application of a rule which
is included in a legislative act based on the
grounds of its illegality in violating a law of
reinforced value;

d) Those rejecting the application of a rule
appearing in regional legislation based on
grounds of its illegality in violating the statute of]
an autonomous region or the general law of the
Republic;

¢) Those rejecting the application of a rule
issued by an organ of supreme national authority|
with grounds based on its illegality in violating
the statute of an autonomous region;

f) Those rejecting the application of a rule the
illegality of which has been raised during the
proceedings based on any of the grounds
mentioned in sub-paragraphs c), d) and e);

g) Those rejecting the application of a rule which
has previously been judged unconstitutional or
illegal by the actual Constitutional Court;

h) Those rejecting the application of a rule which|
has previously been judged unconstitutional by
the Constitutional Committee according to the
exact terms in which it has been submitted for
examination by the Constitutional Court;

i) Those rejecting the application of a rule
appearing in a legislative act on the grounds that
it contradicts an international convention, or that
apply it contrary to what has been previously
decided on the matter by the Constitutional Court.
Article 72 — (Legitimacy to appeal)

1. The following may appeal to the Constitutional
Court:

a) The Public Prosecutor’s Office;

b) Persons who, in agreement with the law
regulating the case in which the decision was
passed, have legitimacy to file an appeal.

2. The appeals envisaged in sub-paragraphs b)
and f) of n.° 1 of article 70 may only be filed by
the party that has raised the question of
unconstitutionality or illegality in a way that is
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procedurally appropriate before the court that
gave the decision appealed against in terms of
the latter being obliged to know it.

3. The appeal is obligatory for the Public
Prosecutor’s Office when the rule that was
refused application, due to unconstitutionality or
illegality, appears in an international convention,
legislative act or regulamentary decree, or when
the cases envisaged in sub-paragraphs g), h)
and i) of no. 1 of Article 70 are verified, with the
exception of the ruling in the following number.
4. The Public Prosecutor’s Office may abstain
from filing an appeal on decisions taken, within
the guidelines already established, for the issue
in question in the case law of the Constitutional
Court.

Romanial

Article 144

The Constitutional Court shall have the
following powers:

d) to decide on exceptions of unconstitutionality
of laws and Government ordinances which are
raised before the courts of law or commercial
arbitration; a plea of unconstitutionality may also|
be brought up directly by the Ombusdman.

Law on the Organisation and Operation of the
Constitutional Court

Article 23

1. The Constitutional Court shall pronounce
upon the exceptions raised before Instances
referring to the unconstitutionality of laws and
statutory orders.

2. If, in the course of a judgement, the Instance
finds, ex officio, or one of the parties pleads the
unconstitutionality of a provision under a law or
statutory order on which the judgment of the
cause depends, the exception raised shall be sent]
to the Constitutional Court, in order to pronounce]
upon the constitutionality of that provision.

Russian
Federa-
tion

Article 125

4. The Constitutional Court of the Russian
Federation, upon complaints about violations of
the constitutional rights and freedoms of citizens|
and upon requests of the courts, shall verify the
conformity with the Constitution of any law
which is applied or shall be applied in a concrete
case in a way established by federal law.

Federal Constitutional Law on the Constitutionall
Court

Article 3

To protect the foundations of the constitutional
system and the basic rights and freedoms of
individuals and citizens, and to ensure the
supremacy and direct action of the Constitution
of the Russian Federation on the entire territory
of the Russian Federation, the Constitutional
Court of the Russian Federation:

3. shall, at complaints on the violation of consti-
tutional rights and freedoms of citizens and at
inquiries of courts, verify the constitutionality of}
a law that has been applied or ought to be applied]
in a specific case;

Article 96

The right to petition the Constitutional Court withj
the individual or collective complaint on the
violation of the constitutional rights and freedoms|
shall be vested in the citizens, whose rights and
freedoms have been violated by the law that has
been applied or ought to be applied in a specific
case, and in the associations of citizens, as well
as in other bodies and persons, envisaged in the
federal law.

Enclosed with the complaint, apart from the
documents listed in Article 38 of the present
Federal Constitutional Law shall be the copy of
the official document confirming the application|
or the possibility of the application of the appealed}
law in the decision of the specific case. The officiall
or the body that considered the case shall produce
the copy of the aforementioned document to the
petitioner at his request.
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San Declaration of Citizens’ Rights and of the Qualified Law of 25 April 2003 (p.t.)**

Marino | fundamental principles of the San Marinese Article 11
legal order* (p.t.) The constitutional review as provided for by
Article 16 article 16 of the Declaration of Rights may be
The Collegio Garante: direct or incidental in cases pending before the
a. Verifies, upon direct request of as least twenty| judicial organs.
Councillors, of the Congress of State, of five Article 13
communities, of a number of citizens entitled to | Constitutional review can be requested
vote representing a minimum of 1,5% of the incidentally in relation to cases pending before
electorate as arises from the last and definitive | the jurisdictional organs of the Republic by the
annual revision of the electoral lists, as well as | parties or by the [Public Prosecutor in
concerning cases pending before Tribunals of thel administrative matters]. The request must be
Republic, upon request by the judges or by the [ lodged in written form, or, if the Judge acts ex
parties to the case, the compatibility of laws and | officio, through a motivated ordinance.
normative acts having the force of law with the
fundamental principles of the present law or
with the ones recalled by the present law.

Serbia | Article 168 (Draft) Law on the Constitutional Court

A proceeding of assessing the constitutionality
may be instituted by state bodies, bodies of
territorial autonomy or local self-government, as
well as at least 25 deputies. The procedure may
also be instituted by the Constitutional Court.
Any legal or natural person shall have the right to
an initiative to institute a proceedings of assessing
the constitutionality and legality.

The Constitutional Court may assess the
compliance of the Law and other general acts with
the Constitution, compliance of general acts with
the Law, even when they ceased to be effective,
if the proceedings of assessing the constitutionality|
has been instituted within no more than six
months since they ceased to be effective.

Article 168

A proceedings of assessing the constitutionality
may be instituted by state bodies, bodies of
territorial autonomy or local self-government, as
well as at least 25 deputies. The procedure may
also be instituted by the Constitutional Court.
Any legal or natural person shall have the right to
an initiative to institute a proceedings of assessing
the constitutionality and legality.

Article 170

A constitutional appeal may be lodged against
individual general acts or actions performed by
state bodies or organisations exercising delegated|

public powers which violate or deny human or

Article 57

Constitutional complaints may be uttered against
individual acts or actions of state authorities or
organisations vested with public authority
whereby are breached or denied human and
minority rights and liberties guaranteed by the
Constitution, when other legalm remedies have
been exhausted or are not prescribed or where the]
right to their judicial protection has been
excluded by law.

Constitutional complaints may also be uttered
where all legal remedies have not been
exhausted, in cases where the complainant’s
right to a trial in a reasonable time was breached.
Article 58

Constitutional complaints may be uttered by all
persons who believe that their human or
minority rights and liberties guaranteed by the
Constitution have been breached or denied by
an individual act or action of a state authority or
organisation vested with public authority.
Constitutional complaints may on behalf of the
persons referred to in § 1 of this Article and on
the basis of their written authorisation also be
uttered by natural or legal persons authorised by
them in writing, as well as state and other
authorities in charge of the overseeing and
exercise of human and minority rights and
liberties.

3411 Collegio Garante: a.verifica, su richiesta diretta di almeno venti Consiglieri, del Congresso di Stato, di
cinque Giunte di Castello, di un numero di cittadini elettori rappresentanti almeno 1°1,5% del corpo elet-
torale quale risultante dall’ultima e definitiva revisione annuale delle liste elettorali, nonché nell’ambito
di giudizi pendenti presso i Tribunali della Repubblica, su richiesta dei giudici o delle parti in causa, la
rispondenza delle leggi, degli atti aventi forza di legge a contenuto normativo, nonché delle norme anche
consuetudinarie aventi forza di legge, ai principi fondamentali dell’ordinamento di cui alla presente legge
o da questa richiamati; http://www.consigliograndeegenerale.sm/new/ricercaleggi/vislegge.php3?action=
visTestoLeggel &idlegge=6175&twidth=580&

351, La verifica di legittimita costituzionale di cui all’articolo 16 della Dichiarazione dei Diritti pud avvenire
in via diretta ovvero incidentale nell’ambito dei giudizi pendenti avanti agli organi giudiziari.

1. La verifica di legittimita costituzionale puo essere richiesta in via incidentale, nell’ambito di giudizi pen-
denti presso gli organi giurisdizionali della Repubblica, dalle parti o dal Procuratore del Fisco, con apposita
istanza scritta, ovvero d’ufficio dal Giudice, mediante ordinanza motivata.
http://www.consigliograndeegenerale.sm/new/index.php3
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minority rights and freedoms guaranteed by the
Constitution, if other legal remedies for their
protection have already been applied or not
specified.

Slovakia| Article 127 Constitution Law on the Organisation of the Constitutional
The Constitutional Court shall decide on Court
complaints of natural persons or legal persons if | Article 18
they claim the violation of their fundamental 1. The Constitutional Court shall commence
rights or freedoms, or human rights and proceedings upon an application submitted by
fundamental freedoms set forth in an international| g) any person whose rights shall be adjudicated
treaty which has been ratified by the Slovak as defined in Article 127 and Article 127a..
Republic and promulgated in the manner laid Article 49
down by law, unless another court decides on the| A constitutional complaint may be filed by a
protection of these rights and freedoms. natural person or a legal person (hereinafter “the]
Article 130 Constitution complainant”) claiming that their fundamental
1) The Constitutional Court shall commence the | rights and freedoms have been violated by a
proceedings upon an application submitted by: | final decision, measure or by other
h) any person whose rights shall be adjudicated | encroachment, unless another court decides on
as defined in Article 127 and Article 127a. the protection of these rights and freedoms.

Slovenia| Article 160 of the Constitution Constitutional Court Act
The Constitutional Court decides: Article 24
[...] (1) Anyone who demonstrates legal interest may|
on constitutional complaints stemming from lodge a petition that the procedure for the review]
the violation of human rights and of the constitutionality or legality of regulations
fundamental freedoms by individual acts; or general acts issued for the exercise of public
[...] authority be initiated.
Article 162 (2) Legal interest is deemed to be demonstrated
(Proceedings before the Constitutional Court) | if a regulation or general act issued for the
Proceedings before the Constitutional Court exercise of public authority whose review has
shall be regulated by law. been requested by the petitioner directly interferes|
The law determines who may require the with his rights, legal interests, or legal position.
initiation of proceedings before the Constitutional| Article 50
Court. Anyone who demonstrates legal interest | (1) Due to a violation of human rights or
may request the initiation of proceedings before | fundamental freedoms, a constitutional complaint
the Constitutional Court. may, under the conditions determined by this Act,|
The Constitutional Court decides by a majority | be lodged against individual acts by which state
vote of all its judges unless otherwise provided | authorities, local community authorities, or
for individual cases by the Constitution or law. | bearers of public authority decided the rights,
The Constitutional Court may decide whether to | obligations, or legal entitlements of individuals
initiate proceedings following a constitutional | or legal entities.
complaint with fewer judges as provided by law.

South | Article 167 Rules of the Court
Africa | (3) The Constitutional Court 18 Direct access

(a) is the highest court in all constitutional matters;
(b) may decide only constitutional matters, and
issues connected with decisions on constitutional
matters; and (c) makes the final decision whether
a matter is a constitutional matter or whether

an issue is connected with a decision on a
constitutional matter.

(6) National legislation or the rules of the
Constitutional Court must allow a person,

when it is in the interests of justice and with
leave of the Constitutional Court-

(a) to bring a matter directly to the
Constitutional Court; or

(b) to appeal directly to the Constitutional

Court from any other court.

Article 172

(1) When deciding a constitutional matter
within its power, a court-

1. An application for direct access as
contemplated in section 167 (6) (a) of the
Constitution shall be brought on notice of
motion, which shall be supported by an affidavit,|
which shall set forth the facts upon which the
applicant relies for relief.

19 Appeals

1. The procedure set out in this rule shall be
followed in an application for leave to appeal to
the Court where a decision on a constitutional
matter, other than an order of constitutional
invalidity under Section 172 (2) (a) of the
Constitution, has been given by any court
including the Supreme Court of Appeal, and
irrespective of whether the President has refused]
leave or special leave to appeal.
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(a) must declare that any law or conduct that is
inconsistent with the Constitution is invalid to the
extent of its inconsistency; and

(b) may make any order that is just and
equitable, including-

(i) an order limiting the retrospective effect

of the declaration of invalidity; and

(ii) an order suspending the declaration of
invalidity for any period and on any conditions,
to allow the competent authority to correct the defect.
(2) (a) The Supreme Court of Appeal, a High
Court or a court of similar status may make an
order concerning the constitutional validity of an
Act of Parliament, a provincial Act or any conduct]
of the President, but an order of constitutional
invalidity has no force unless it is confirmed by
the Constitutional Court.

Spain

Article 53

1. The rights and liberties recognised in Chapter
Two of the present Title are binding on all public
authorities. The exercise of such rights and
liberties, which shall be protected in accordance
with the provisions of Article 161, 1a), may be
regulated only by law which shall, in any case,
respect their essential content.

2. Any citizen may assert his claim to the
protection of the liberties and rights recognised in|
Article 14 and in Section 1 of Chapter Two, by
means of -a preferential and summary procedure
in the Ordinary Courts and, when appropriate, by
submitting an individual appeal for protection
("recurso de amparo") to the Constitutional Court.
This latter procedure shall be applicable to
conscientious objection as recognised in Article 30.
3. The substantive legislation, judicial practice
and actions of the public authorities shall be based
on the acknowledgment, respect and protection of]
the principles recognised in Chapter Three. The
latter may only be invoked in the Ordinary Courts|
in the context of the legal provisions by which
they are developed.

Article 161

The Constitutional Court has jurisdiction over the
whole of Spanish territory and is competent to hear:
a) appeals against the alleged unconstitutionality
of laws and regulations having the force of law. A
declaration of unconstitutionality of a legal
provision with the force of law, interpreted by
jurisprudence, shall also affect the latter,
although the sentence or sentences handed down
shall not lose their status of res judicata.

b) individual appeals for protection ("recursos de
amparo") against violation of the rights and
liberties contained in Article 53,2 of the
Constitution, in the circumstances and manner to
be laid down by law;

Article 162

1. The following are eligible to:

b) lodge an individual appeal for protection
("recurso de amparo"): any individual or corporate]
body with a legitimate interest, as well as the
Defender of the People and the Office of the
Public Prosecutor.

Organic Law on the Constitutional Court
Article 35

1. Where a judge or a court, proprio motu or at
the request of a party, considers that an enactment
having the force of law which is applicable to a
case and on which the validity of the ruling
depends may be contrary to the Constitution, the]
judge or court shall raise the question before the|
Constitutional Court in accordance with the
provisions of this Law.

Article 41

1. The rights and freedoms recognised in
Articles 14 to 29 of the Constitution shall be
secured by constitutional protection (amparo
constitucional) in the circumstances and form
laid down by this Law, without prejudice to the
general guardianship thereof entrusted to the
courts of law. The same protection shall be
accorded to conscientious objection as
recognised in Article 30 of the Constitution.

2. The appeal for constitutional protection shall
be available to all citizens, in accordance with
the provisions of this Law, against violations of
the rights and freedoms referred to in the
previous paragraph resulting from provisions,
legal enactments or common assault by the
public authorities of the State, the Autonomous
Communities and other territorial, corporate or
institutional public bodies, as well as by their
officials or agents.

3. For the purposes of constitutional protection,
no claims may be asserted other than those
designed to restore or preserve the rights or
freedoms for which the action has been brought.
Article 42

Decisions or enactments without the force of law|
taken by the Cortes or any of its organs or by
the legislative assemblies of the Autonomous
Communities or their organs, which violate the
rights and freedoms protected by the
Constitution, may be the subject of legal action
within a period of three months following the
time when, in accordance with the rules of
procedure of the Houses or the assemblies,
they shall be without appeal.
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2. In all other cases, the organic law shall
determine which persons and agencies are
eligible.

Article 43

1. The above-mentioned violations of rights and
freedoms resulting from provisions, legal enactments or
common assault by the Government, its authorities, or
its officials or by the collegiate executive bodies of the
Autonomous Communities or their authorities, officials
or agents, may provide grounds for an appeal for
protection when the relevant judicial remedy has been
exhausted, in accordance with

Article 53.2 of the Constitution.

3. Such an appeal may be based solely on an
infringement, by a non-appealable decision, of the
constitutional precepts recognising protected rights and|
freedoms.

Article 44

1. Violations of constitutionally protected rights and
freedoms that are the immediate and direct result of an
act or omission by a judicial body may give grounds for
such an appeal provided that the following conditions
are met: [...]

Article 46

1. The following shall have standing to lodge an appeal
for constitutional protection:

a. In the case of Articles 42 and 45, the person directly
affected, the Defender of the People and the Office of
the Public Prosecutor;

b. In the case of Articles 43 and 44, the parties to the
corresponding judicial proceedings, the Defender of the
People and the Office of the Public Prosecutor.

2. Where the appeal is brought by the Defender of the
People or the Office of the Public Prosecutor, the
Division of the Court with authority to hear the case for
constitutional protection shall inform any potentially
injured persons of whom it has knowledge and shall
order publication of the notice of appeal in the "Officiall
State Gazette" so that other interested parties may come
forward. Such publication shall have preferential status,
Article 47

1. Persons who benefited by the decision, act or
circumstance that led to the appeal or persons with a
legitimate interest therein may appear in the proceedings|
for constitutional protection as a defendant or additionall

party.

2. The Office of the Public Prosecutor shall intervene in
all protection proceedings in defence of legality,
citizens’ rights and the public interest under the
custodianship of the law.

Sweden

Chapter 11 Article 14 Constitution
(according to the new wording to be in
force since 2011)

If a court or other public body finds that af
provision conflicts with a rule of
fundamental law or other superior statute,
or finds that a procedure laid down in law]
has been disregarded in any important
respect when the provision was made, the
provision may not be applied. In the event]
of judicial review particular account
should be taken of the circumstances that
Parliament is the principal representative
of the people and that constitutional law
takes precedence over ordinary law."
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Chapter 12, Article 10 of the Constitution
establishes an analogue provision applicable to
other public bodies concerning the same
obligation to perform “judicial review” in their
decision making in administrative cases.

Switzer-
land

Article 189 Constitutional Jurisdiction

1 The Federal Supreme Court shall have
jurisdiction over:

a. Complaints about violations of constitutional
rights;

2 For the decision of certain disputes, the statute
may attribute jurisdiction to other federal authorities.

Federal Judicature Act¥¢

Article 82

Le Tribunal fédéral connait des recours:

a. contre les décisions rendues dans des causes
de droit public;

b. contre les actes normatifs cantonaux;

c. qui concernent le droit de vote des citoyens
ainsi que les élections et votations populaires.
Article 86

1. Le recours est recevable contre les décisions:
a. du Tribunal administratif fédéral;

b. du Tribunal pénal fédéral;

c. de I’ Autorité indépendante d’examen des
plaintes en mati¢re de radio-télévision;

d. des autorités cantonales de dernicre

instance, pour autant que le recours devant le
Tribunal administratif fédéral ne soit pas ouvert.
2. Les cantons instituent des tribunaux supérieurs|
qui statuent comme autorités précédant
immeédiatement le Tribunal fédéral, sauf dans les|
cas ou une autre loi fédérale prévoit qu’une
décision d’une autre autorité judiciaire peut faire]
I’objet d’un recours devant le Tribunal fédéral.
Article 113

Le Tribunal fédéral connait des recours
constitutionnels contre les décisions des
autorités cantonales de derniere instance qui ne
peuvent faire 1’objet d’aucun recours selon les
articles 72 a 89.

Article 115

A qualité pour former un recours constitutionnel
quiconque:

a. a pris part a la procédure devant 1’autorité
précédente ou a été privé de la possibilité de le
faire et

b. a un intérét juridique a I’annulation ou a la
modification de la décision attaquée.

Article 116

Le recours constitutionnel peut étre formé pour
violation des droits constitutionnels.

"The
Former
Yu-
goslav
Repub-
lic of
Macedo-
nia"

Article 110

The Constitutional Court of the Republic of
Macedonia:

[...
- protects the freedoms and rights of the
individual and citizen relating to the
freedom of conviction, conscience, thought
and public expression of thought, political
association and activity as well as to the
prohibition of discrimination among citizens
on the ground of sex, race, religion or
national, social or political affiliation;

[...]

Rules of Procedure

Article 11

Proceedings for assessing the constitutionality
of a law and the constitutionality and legality of
aregulation or other common act are initiated by
a decision of the Constitutional Court upon the
submission of a petition to the Court.

Article 12

Anyone can submit a petition for initiating
proceedings for assessing the constitutionality of
law or the constitutionality and legality of a
regulation or other common act.

Article 28

The Constitutional Court will refuse the petition:
- if it is not competent to decide upon the
request;

3¢ http://www.admin.ch/ch/d/sr/1/173.110.de.pdf
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- if it has already dealt with the same matter, and|
there are no grounds for reaching a different
judgment; and
- if there are other procedural obstacles to
deciding on the petition.
Article 51
Any citizen considering that an individual act or
action has infringed his or her right or freedom,
as provided in Article 110.3 of the Constitution
of the Republic of Macedonia, he or she may
lodge an application for protection by the
Constitutional Court within 2 months from the
date of notification of the final or legally binding]
individual act, or from the date on which he or
she became aware of the activity undertaken
creating such an infringement, but not later than
5 years from the date of the activity’s being
undertaken.
Tunisia | No direct individual access No direct individual access
Turkey | Article 148 of the Constitution (as amended No direct individual access
in 2010)
Everybody has the right to make an individual
complaint to the Constitutional Court in case of
an infringement, by the public power, of one of
his/her fundamental rights or freedoms which are
also covered by the European Convention on the
Protection of Human Rights.
Ukraine| Article 55 Law on the Constitutional Court of Ukraine
Human and citizens’ rights and freedoms Article 13
are protected by the court. The Constitutional Court of Ukraine adopts
Everyone is guaranteed the right to challenge in | decisions and provides conclusions in cases
court the decisions, actions or omission of bodies| concerning:
of state power, bodies of local self-government, | 4. official interpretation of the Constitution and
officials and officers. laws of Ukraine.
Everyone has the right to appeal for the protection| Article 42
of his or her rights to the Authorised Human The constitutional petition is a written petition to
Rights Representative of the Verkhovna Rada of | the Constitutional Court of Ukraine on the
Ukraine. necessity of an official interpretation of the
After exhausting all domestic legal remedies, Constitution of Ukraine and the laws of Ukraine
everyone has the right to appeal for the protection| in order to secure implementation or protecting
of his or her rights and freedoms to the relevant [ the constitutional rights and freedoms of the
international judicial institutions or to the relevant] individual and citizen as well as the rights of a
bodies of international organisations of which | legal entity.
Ukraine is a member or participant. The constitutional petition sets forth:
Everyone has the right to protect his or her rights| 3. articles (their separate provisions) of the
and freedoms from violations and illegal Constitution of Ukraine or the Law of Ukraine,
encroachments by any means not prohibited by law.| the interpretation of which will be made by the
Article 150 Constitutional Court of Ukraine;
The authority of the Constitutional Court of 4. rationale of the necessity of an official
Ukraine comprises: Article 43
2) the official interpretation of the Subjects of the right to a constitutional petition
Constitution of Ukraine and the laws of Ukraine;| for providing opinion by the Constitutional Court
interpretation of the statements of the of Ukraine in the cases foreseen by subsection 4
Constitution of Ukraine or the laws of of Article 13 of this Law are the citizens of
Ukraine;]...] Ukraine, aliens, stateless persons and legal entities.
United Human Rights Act 1998337
King- 4 Declaration of incompatibility
dom (1) Subsection (2) applies in any proceedings in

which a court determines whether a provision of

37 http://www.opsi.gov.uk/acts/acts1998/ukpga 19980042 en 1#pb2-11g3
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primary legislation is compatible with a Convention right.

(2) If the court is satisfied that the provision is incompatible
with a Convention right, it may make a declaration of that
incompatibility.

(3) Subsection (4) applies in any proceedings in which a
court determines whether a provision of subordinate legislation,
made in the exercise of a power conferred by primary
legislation, is compatible with a Convention right.

(4) If the court is satisfied—

(a) that the provision is incompatible with a Convention right,
and

(b) that (disregarding any possibility of revocation) the primarys
legislation concerned prevents removal of the incompatibility,
it may make a declaration of that incompatibility.

(6) A declaration under this section (“a declaration of
incompatibility”)—

(a) does not affect the validity, continuing operation or enforcement
of the provision in respect of which it is given; and

(b) is not binding on the parties to the proceedings in which it
is made.

6 Acts of public authorities

(1) It is unlawful for a public authority to act in a way which is
incompatible with a Convention right.

7 Proceedings

(1) A person who claims that a public authority has acted (or
proposes to act) in a way which is made unlawful by section
6(1) may—

(a) bring proceedings against the authority under this Act in the|
appropriate court or tribunal, or

(b) rely on the Convention right or rights concerned in any legall
proceedings,

but only if he is (or would be) a victim of the unlawful act.

(2) In subsection (1)(a) “appropriate court or tribunal” means
such court or tribunal as may be determined in accordance with|
rules; and proceedings against an authority include a
counterclaim or similar proceeding.

(3) If the proceedings are brought on an application for judiciall
review, the applicant is to be taken to have a sufficient interest
in relation to the unlawful act only if he is, or would be, a
victim of that act.

8 Judicial remedies

(1) In relation to any act (or proposed act) of a public authority}
which the court finds is (or would be) unlawful, it may grant
such relief or remedy, or make such order, within its powers as|
it considers just and appropriate.

United
States
of
America

Art. 3, Sec. 2: The judicial Power
shall extend to all Cases, in Law
and Equity, arising under this
Constitution,

Art. 6: This Constitution...shall be
the supreme Law of the Land; and
the Judges in every State shall be
bound thereby, any Thing in the
Constitution or Laws of any State
to the Contrary notwithstanding.

§ 1251 U.S. Code

(a) The Supreme Court and all courts established by Act of
Congress may issue all writs necessary or appropriate in aid of
their respective jurisdictions and agreeable to the usages and
principles of law.

(b) An alternative writ or rule nisi may be issued by a justice or
judge of a court which has jurisdiction.

§1254 US Code?$

Cases in the courts of appeals may be reviewed by the Supreme
Court by the following methods:

(1) By writ of certiorari granted upon the petition of any party
to any civil or criminal case, before or after rendition of
judgment or decree;

(2) By certification at any time by a court of appeals of any
question of law in any civil or criminal case as to which

338 http://www4.law.cornell.edu/uscode/28/1254 .html
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instructions are desired, and upon such certification the Supreme Court may give]
binding instructions or require the entire record to be sent up for decision of
the entire matter in controversy.

U.S. Supreme Court Rules?*®

Rule 10. Considerations Governing Review on Certiorari

Review on a writ of certiorari is not a matter of right, but of judicial discretion,|
A petition for a writ of certiorari will be granted only for compelling reasons,|
The following, although neither controlling nor fully measuring the Court’s
discretion, indicate the character of the reasons the Court considers:

(a) a United States court of appeals has entered a decision in conflict with the]
decision of another United States court of appeals on the same important
matter; has decided an important federal question in a way that conflicts with|
a decision by a state court of last resort; or has so far departed from the
accepted and usual course of judicial proceedings, or sanctioned such a
departure by a lower court, as to call for an exercise of this Court’s supervisoryj
power;

(b) a state court of last resort has decided an important federal question in a
way that conflicts with the decision of another state court of last resort or of
a United States court of appeals;

(c) a state court or a United States court of appeals has decided an important
question of federal law that has not been, but should be, settled by this Court,|
or has decided an important federal question in a way that conflicts with
relevant decisions of this Court.

A petition for a writ of certiorari is rarely granted when the asserted error
consists of erroneous factual findings or the misapplication of a properly stated|
rule of law.

Rule 18. Appeal from a United States District Court

1. When a direct appeal from a decision of a United States district court is
authorised by law, the appeal is commenced by filing a notice of appeal with|
the clerk of the district court within the time provided by law after entry of
the judgment sought to be reviewed.

Rule 20. Procedure on a Petition for an Extraordinary Writ

1. Issuance by the Court of an extraordinary writ authorised by 28 U. S. C. §
1651(a) is not a matter of right, but of discretion sparingly exercised.

ok

Concerning constitutional challenges to federal actions for equitable relief
may be implied directly under the U.S. Constitution or brought under 5 U.S.C,
§§ 701-706, which provide in relevant part as follows:

“§ 702. Right of review.

A person suffering legal wrong because of agency action, or adversely affected
or aggrieved by agency action within the meaning of a relevant statute, is
entitled to judicial review thereof. An action in a court of the United States
seeking relief other than money damages and stating a claim that an agency
or an officer or employee thereof acted or failed to act in an official capacity
or under color of legal authority shall not be dismissed nor relief therein be
denied on the ground that it is against the United States or that the United
States is an indispensable party. The United States may be named as a
defendant in any such action, and a judgment or decree may be entered against
the United States:

Provided, That any mandatory or injunctive decree shall specify the Federal
officer or officers (by name or by title), and their successors in office,
personally responsible for compliance. Nothing herein

(1) affects other limitations on judicial review or the power or duty of the
court to dismiss any action or deny relief on any other appropriate legal or
equitable ground; or

(2) confers authority to grant relief if any other statute that grants consent to
suit expressly or impliedly forbids the relief which is sought.”

§ 705. Relief pending review

When an agency finds that justice so requires, it may postpone the effective
date of action taken by it, pending judicial review. On such conditions as mayj

339 http://www.supremecourtus.gov/ctrules/2007rulesofthecourt.pdf
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be required and to the extent necessary to prevent irreparable injury, the
reviewing court, including the court to which a case may be taken on appeall
from or on application for certiorari or other writ to a reviewing court, mayj
issue all necessary and appropriate process to postpone the effective date off
an agency action or to preserve status or rights pending conclusion of the
review proceedings.

§ 706. Scope of review.

To the extent necessary to decision and when presented, the reviewing
court shall decide all relevant questions of law, interpret constitutional and
statutory provisions, and determine the meaning or applicability of the terms|
of an agency action. The reviewing court shall—

(1) compel agency action unlawfully withheld or unreasonably delayed; and|
(2) hold unlawful and set aside agency action, findings, and conclusions
found to be—

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law;[or]

(B) contrary to constitutional right, power, privilege, or immunity;

In making the foregoing determinations, the court shall review the whole
record or those parts of it cited by a party, and due account shall be taken of
the rule of prejudicial error”.

Damages actions alleging violations of certain constitutional protections by
federal government agents may be brought under the implied cause of action|
recognized by the Supreme Court in Bivens v. Six Unknown Named Agents|
403 U.S. 388 (1971).

Constitutional challenges to the actions of state officials for equitable

relief, or for damages in certain circumstances, may be brought under
42 U.S.C. § 1983, which provides: “Every person who under color of any

statute, ordinance, regulation, custom, or usage, of any State or Territory or
the District of Columbia, subjects, or causes to be subjected, any citizen of]
the United States or other person within the jurisdiction thereof to the
deprivation of any rights, privileges, or immunities secured by the
Constitution and laws, shall be liable to the party injured in an action at law,
Suit in equity, or other proper proceeding for redress, except that in any
action brought against a judicial officer for an act or omission taken in such|
officer's judicial capacity, injunctive relief shall not be granted unless a
declaratory decree was violated or declaratory relief was unavailable.

For the purposes of this section, any Act of Congress applicable exclusively
to the District of Columbia shall be considered to be a statute of the District
of Columbia”.

Uruguay| Article 258%# (p.t.) | General Code of Procedure (p.t.)**!

340 Articulo 258.- La declaracion de inconstitucionalidad de una ley y la inaplicabilidad de las disposiciones
afectadas por aquélla, podran solicitarse por todo aquel que se considere lesionado en su interés directo,
personal y legitimo:
1° Por via de accion, que debera entablar ante la S uprema Corte de Justicia.
2° Por via de excepcion, que podra oponer en cualqu ier procedimiento judicial.

El Juez o Tribunal que entendiere en cualquier procedimiento judicial, o el Tribunal de lo Contencioso Ad-
ministrativo, en su caso, también podra solicitar de oficio la declaracion de inconstitucionalidad de una
ley y su inaplicabilidad, antes de dictar resolucion.
En este caso y en el previsto por el numeral 2°), se suspenderan los procedimientos, elevandose las actua-
ciones a la Suprema Corte de Justicia.
http://www.parlamento.gub.uy/Portadas/SitioConcursosCSS/downloads/Constitucion 2004.pdf

31 Articulo 509. Titulares de la solicitud. La declaracion de inconstitucionalidad y la inaplicabilidad de las
disposiciones afectadas por aquélla, podran ser solicitadas. 1° Por todo aquél que se considere lesionado
en su interés directo, personal y legitimo. 2° De oficio, por el tribunal que entendi ere en cualquier proced-
imiento jurisdiccional.La Suprema Corte de Justicia, en los asuntos que se tramiten ante ellas, se pronunciara en
la sentencia sobre la cuestion de inconstitucionalidad.
Articulo 510. Cuando la declaracion de inconstitucionalidad se solicitare por las personas a que se refiere
el numeral 1° del articulo anterior podra ser promovida: 1° Por via de accion, cuando no existiere proced-
imiento jurisdiccional pendiente. En este caso, debera interponerse directamente ante la Suprema Corte de
Justicia. 2° Por via de excepcion o defensa, que debera oponerse ante el tribunal que estuviere conociendo
en dicho procedimiento. http://www.parlamento.gub.uy/leyes/AccesoTextoLey.asp?Ley=15982& Anchor=
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The declaration of unconstitutionality of a law
and of the inapplicability of the acts affected by
the law can be requested by every person who
considers that his direct, personal and legitimate
interest has been violated:

1. By entering an action before the Supreme Court]
of Justice.

2. Through an exception of unconstitutionality,
which can be filed in any ordinary judicial
proceeding.

The Judge or Tribunal that cognises in any
ordinary judicial proceeding, or the Tribunal

of Administrative Disputes, within their
jurisdiction and before administering justice,
may request ex officio the declaration of
unconstitutionality and inapplicability of a law.
In this case and in the case of number 2, the
proceedings are suspended and the proceeding is|
elevated to the Supreme Court of Justice.

Article 509

The declaration of unconstitutionality and the
inapplicability of the provisions affected by the
former may be requested

1° By everyone who considers that his personal,
legitimate and direct interest has been violated.
2° Ex officio, by the tribunal that decides in any
jurisdictional proceeding.

The Supreme Court of Justice, in the matters
brought before it, shall pronounce itself in its
decision on the question of unconstitutionality.
Article 510

If the declaration of unconstitutionality is
requested by the persons referred to in

number 1 of the previous article, it can be put

1. Through an action, if there is no pending
proceeding. In this case, it shall be lodged
directly with the Supreme Court of Justice.

2. As an exception which shall be lodged before
the tribunal that decides on the matter.
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ITosicHuTeabLHAS 3alIHCKA

1. ToabpKO HECKOJIBKO TOCY/IapCTB M3 YHCia rocyaapcTB-uiIeHOB BeHernanckoi ko-
MHCCUH ¥ TOCYIapCTB, HMEIOIINX CTAaTyC HabronaTeneii mpu Benennanckoil KOMUCCHH,
He [IPEAyCMaTPUBAIOT OAMH U3 BUIOB MHIUBHUIyaIbHOTO JOCTYTIA [UI OCIIapUBAHUS KOH-
CTUTYLIHOHHOCTH HOPMBI WJIH MHIMBHIYaJBbHOIO akTa. TakKMMH rocyqapcTBaMH sB-
nstotest Amkup, Tynuce, Mapokko 1 Hunepnanabel (Opanmmst 60ibiiie He OTHOCHUTCS K
JaHHOW TpyMIIe MOCJe MOCIeIHeH KOHCTUTYHOHHOHN pedopmbl). Pasnnyaror npsamoit
MHAUBUYAJIBHBIA TOCTYI, KOTJa JINLIO MOXET HEMOCPEACTBEHHO OCIapuBaTh KOHCTH-
TYIIMOHHOCTH HOPMBI MJTH aKTa, M KOCBEHHBIN WHANBUTYaJIbHBIN JOCTYII, KOT/1a KOHCTH-
TYIIHOHHOCTB OCIIapPUBAETCS TOIBKO ITOCPEICTBOM FOCYNapCTBEHHBIX OpraHoB. MHoOrHe
rOCyAapCTBa MMEIOT CMEIIAHHYI0 CUCTEMY, BKIIOUAIOIIYIO KaK IPAMOM, TaK U KOCBEH-
HBIA JOCTYT K KOHCTUTYLIMOHHOMY PaBOCY/IUIO.

2. Uto kacaeTcsi KOCBEHHOTO MHJIMBUAYAIBLHOTO JIOCTYIA, KOHCTUTYIIMOHHOCTh
HOPMBI MOT'YT OCIApHUBAaTh OMpe/elicHHbIe opranbl. Hanbosee pacnpocTpaHeHHBIME
Cpelli HUX SIBISIOTCS OOBIYHBIC CYIBI, JICUCTBYIOIINE TTOCPEICTBOM TPEICTABICHUS
IIpeABapUTEIILHBIX 3alIPOCOB, a TakKe wieHbl [lapnamenTa, Korjga OHU JIEUCTBYIOT Ha
OCHOBAaHHUHU HHZ[HBHZ[yaHBHOﬁ IIETUIUHN. Bo mHOTHX rocyaapcrBax, pacCCMaTrpuBacMbIX
B AaHHOM uccienoBanny, B Koncrurynuonusnii Cyn WM aHaTIOTUYHBIA OpraH MOTYT
oOpararscst oMOyIcCMeHBI. BeHelnanckast KOMICCHS CUnTaeT OMOYZICMEHOB (©CIH Tperyc-
MOTPEH JIAHHBIH HHCTUTYT) BAXKHBIM DJIEMEHTOM JIEMOKPATHUECKOTO OOIIeCcTBa, 3allu-
IIAFOIIMM ITpaBa YeoBeka. CleoBaTeibHO, OMOY/JICMEHY (€CITH IPEAYCMOTPEH TaHHBIN
I/IHCTI/ITyT) HGOGXOILI/IMO nmpeaoCTaBuTh BO3MOKHOCTb MHUITUUPOBATH KOHCTI/ITyHI/IOHHI)II\/'I
KOHTPOJIb HOPMATUBHBIX aKTOB B UHTEPCCAX HUJIU 10O MHUIIUATUBE YCJIIOBCKA.

3. UHauBHIyanbHBIH TOCTYT K KOHCTUTYIIHOHHOMY ITPABOCY/IUIO SIBIISICTCS BaXKHBIM
CpecTBOM oOecrieueHust cOONIONEHHSI MHANBUIYAIbHBIX MTPAB YeJIOBEKa HA KOHCTHUTY-
IIUOHHOM ypoBHE. OTHOCHTENEHO 3TOTO CYIIECTBYET MHOKECTBO MOJICTICH M BO3MOXK-
HocTel. [IperMyIecTBOM KOCBEHHOTO MHMBHIYalIbHOTO JOCTYIIA SIBJISETCS TO, YTO
OpraHsl, MPEACTABISIFOIHE KaI0ObI, XOPOIIO OCBEAOMIICHBI U IMEIOT COOTBETCTBYIOIIHE
IOpUANYECKHE 3HAHUS U1 (GOpPMyTUpOoBaHUS 000CHOBAHHOTO 3asiBieHUs. OHU MOTYT
TaKKE CIIY>)KUTh (PUITBTPOM JUIS TIPEIOTBPAIICHUS [TEPErPy3KHU KOHCTUTYIITUOHHBIX CY/IOB
IyTEM OCYIIECTBICHUsI 0TOOpa 3asBIICHUH, TaK KaK B IAHHOM cilydae He OyaIyT paccMmar-
PHUBAThCS 370YIOTPEOJISIOIINE UITH TIOBTOPSIOIIHECS sKano0bl. TeM He MeHee KOCBEHHbBIN
JIOCTYTI UIMEET OTIpeIeICHHBIC HeOCTATKH, TaK Kak ero 3(PPeKTHUBHOCTH B OONBIIEH cTe-
MEHH 3aBUCHUT OT MOJHOMOYHH JJAHHBIX OPraHOB M0 YCTAHOBICHUIO MOTCHIMAIBLHO He-
KOHCTUTYIITMOHHBIX HOPMATHBHBIX aKTOB U MX JKEJIAHWUA OOpaIaThCs C MpEeABapHU-
TeJbHBIM 3arpocoM B KoHctutynmonHnslii CyJl v aHamorndHelie opraibl. ClieioBaTelbHO,
BCHCHI/IaHCKaH KOMHCCHUA CUUTACT MPCUMYIIECCTBECHHLIM COIIOCTABJICHNE KOCBCHHOTO
JOCTYTIA C TPSIMBIM JIOCTYIIOM, TaK Kak dTO OyJeT criocoOCTBOBATh OalaHCUPOBAHHIO
CYIIECTBYIOIINX PA3IMIHBIX MEXaHH3MOB.
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4. Yrto xacaercs NpsMOro MHANBUAYAIBHOIO JTOCTYIIA, CIEAYET OTMETUTH, YTO B
paccMaTpUBaeMbIX TOCYAapCTBaX CYIIECTBYIOT Pa3IHuHbIE MOJEIH: actio popularis,
KOIJIa KasKIblil MOXKET IIPEICTaBUTh Kaj100y OTHOCUTEJILHO HOPMBI I10CIIE €€ 0OHAPO10-
BaHMsI, JaXe HE UMesl IMUHBIN UHTEPEeC; MHAUBUIYaIbHOE IPEATIOKEHHE, KOTIa 3asiBH-
TEJNb MOXET TOJbKO oOparuthecsi B Konctutyumonssii Cyn ¢ NpeljioKEHHEM O
PacCMOTPEHMH KOHCTUTYLIMOHHOCTH HOPMBI, OCTaBIIsAs BOIIPOC O PAaCCMOTPEHUM JaH-
HOTI'0 BOIIPOCa Ha yCMOTPEHUE CY/a; quasi actio popularis, Koraa He 0053aTeNlbHO, YTOObI
3agBUTEITIO HEMIOCPEICTBEHHO OB HAHECEH Bpe], HO OH MOXKET OCTIOPUTH HOPMY B CBSI3U
C KOHKPETHBIM JIeJIOM; TpsiMasi MHANBHIyalIbHAs jKajgo0a, KOTopas UMEeT paziIudHbIe
Mozenu. 13 TaHHBIX MEXaHU3MOB dactio popularis cO30aeT OYEBUIHBIC YCIIOBUS AT Iie-
perpy3ku Konctutyunonnoro Cyna.

5. EBpornelickuii cy 1o nmpaBaM 4eJIOBeKa B 3aBUCUMOCTH OT OIPEACIICHHBIX yCIIO-
BHIA ¥ TIOCJICZICTBUI MOXKET CUATATh WHANBUAYAIbHYIO jkajlo0y B KoHCTUTYIHOHHBIH
Cyn Uiy aHaOTHYHBIA OpraH, MPeIyCMOTPEHHYI0 B HEKOTOPBIX TOCY/IapCTBaX-uIeHax
Cogera EBporibl, 3)(p)eKTUBHBIM CPEACTBOM MPABOBOM 3aIllUThI OT HapylIeHui EBpo-
NeHCKOM KOHBEHITUH T10 [TPaBaM YeJI0BEKa, KOTOpasi, CJISIOBATEIILHO, MOXKET OBITh (DIITBT-
poM jo nipencTanienus aen B CtpacOyprekuii cya. Craructuka Cy/ia OKas3bIBaeT, 4To
B TOCYAapCTBaX, B KOTOPBIX MPETYCMOTPEH YIOMSHYTHI MEXaHU3M TOJTHOW MPAMON
KOHCTHUTYIIHOHHOH KaJI00bI, 9ucito %kaino0 B Cyx (IpOmopIroHaTHFHO YUCITy HACETICHHS)
MEHBIIIe, YeM B TOCYJapCTBaX, B KOTOPBIX HE MPEAyCMOTPEH AaHHbIH MexaHm3M. Cie-
JIOBaTEIIbHO, TAKHE MEXaHU3MbI COJICHCTBYIOT ITPEOTBPAILCHUIO ITeperpy3ku EBporeii-
CKOTO Cyfa 10 IIpaBaM 4ejoBeKa.

6. OTHOCUTENLHO BUJIOB HOPM, KOTOPBIE MOTYT PacCMaTPUBAThCS B MOPSAKE KOH-
CTUTYLIMOHHOTO KOHTpOJs, BeHenuanckas KoMuCCHs cuuTaeT, 4To KOHCTUTYIIMOHHBIHI
Cyn TomKeH paccMaTpuBaTh KOHCTUTYIIMOHHOCTE TOJIBKO HOPMATUBHBIX aKTOB, a KOHT-
POJIb HIDKECTOSIIINX aKTOB, KaK MPABIIIO, TOJDKHBI OCYIIIECCTBIISITH OOBIYHBIC CYIbI, YTO
CH0COOCTBYeT IpeAOoTBpanieHuIo eperpy3ku Korncrutynmonnoro Cyna.

7. KoHCTUTYIIMOHHOE CYIOMTPOU3BOCTBO, KaK MPaBUIIO, BKITIOYAeT HEKOTOPBIE (Pop-
MaJbHBIE TPeOOBaHUS U (DUIIBTPHI C IETBI0 OOJIETYeHNs Harpy3KH Cy/ia, a TAKXKe BO U3-
OexaHue 3JI0yNnoTPeOIeCHUI Cpe/ICTBAMU MMPABOBOW 3aIHUTHI, MTPEyCMOTPEHHBIMH 10
oOpamienus B cya. 1. Jlims Hadanma cymonmpou3BOACTBA OOBIYHO TMPENyCMaTPUBAKOTCS
CPOKH JyTst Iofa4u 3asiBieHuid. OJHAKO BBINIECYKAa3aHHBIC CPOKHU JIOJDKHBI OBITh Pa3yM-
HBIMH, YTOOBI JIMLIO KMEJI0 BO3MOKHOCTb TTOJIrOTOBHUTS aJl00y MM HaiiTh opucta. KoH-
cTUTYUHOHHBIA CyJ TOIDKEH TakKe WMETh BO3MOKHOCTH MPOJIUTH CPOKH TOJIBKO B
WCKJTFOYUTENBHBIX CIydasx. 2. B cmyuae HeoOX0AMMOCTH TOJKHA MTPETOCTABIATHCS Oec-
IIaTHas FOpUINYecKas MoMoIb. 3. OTHOCUTENBHO CyIeOHBIX PACXO/IOB CIIEAYEeT OTMe-
THUTb, YTO BeHenumaHckass KOMUCCUSI PEKOMEHYeT, YTOObI OHM HE OBLIM Ype3MepHO
BBICOKMMH M MX LIEJIBIO TOJDKHO OBITh HEOMYIIEHHE 310y IOTPEONSIONINX 3asBICHUH, a
[IPU UX YCTAHOBJICHHH JIOJDKHO OBITH MPUHSATO BO BHUMaHKHE (PHMHAHCOBOE MOJIOKEHHE
3asButens. 4. Pemennst Konctutymmonnoro Cyna SIBISIOTCS OKOHYATENbHBIMH, U
JIOJDKHA OBITH BO3MO)KHOCTH BO30OHOBIIEHUS TTPOU3BO/ICTBA I10 JETTy TOJIBKO P UCKITIO-
YUTEIHHBIX O0CTOSTENHCTBAX (TAKUX KaK HAMYHE OCYXKIAOIIEro perieHns EBporeii-
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CKOT'O CyJia 1o IpaBaM 4esioBeka). 5. B rocygapcTBax ¢ 1ieHTpann30BaHHBIM KOHCTHUTY-
LIMOHHBIM KOHTPOJIEM HcUepIIaHUe CPEACTB IMPaBOBON 3aIUTHI SIBJIAETCS HEOOXOIUMBIM
YCIIOBHEM TS TIpeynpexaeHus neperpy3ku Koncrutynunonnoro Cyna. 6. [loctynmHoe
CPEICTBO MPABOBOI 3aILUTHI IOJKHO 00ecIIeyrBaTh BOCCTAHOBJIEHUE HAPYLLICHHBIX IIPAB
3asBUTEIIS (HAPUMeEp, YIPOIIEHHOE CYIONPOU3BOJICTBO B CIIydasiX Ype3MEpHOM AJu-
TEJILHOCTH CYIONPOU3BOJCTBA).

8. B uncno npoueccyanbHbIX NPUHLUIIOB, IPUMEHIEMBIX B XOA€ KOHCTUTYLIMOH-
HOTO KOHTPOJIS, BXOAUT MPUHIIMII, COITacHO KoTopoMy Koncturyumonusiit Cyn 1omKeH
MIPUHUMATH PELICHHS B TEYCHUE COOTBETCTBYIOLIETO CPOKa, COONIOAAst MPaBo AOCTyIa
K KOHCTUTYLIHOHHOMY TpaBocyauIo. B coctsizarenbHOIl cucteme Cy/10pon3BO/ICTBA CTO-
pOHaAM OOBIYHOTO CYJOTPOM3BOJICTBA JOJKHA MPEAOCTABIATHCS BOZMOKHOCTH TPE-
CTaBJISITh CBOIO TOUKY 3PCHMS Ha KOHCTUTYLIHOHHOM YPOBHE.

9. Uto Kacaercs BpeMEHHBIX Mep, TO BeHermanckas KOMUCCHS BbICKa3bIBA€TCA B
10JIb3Y HAJIMYMS ITOJTHOMOYHMSI IO IPUOCTAHOBJICHUIO ACHCTBUS OCIIapUBAEMOTO MH]IU-
BUAYaJbHOTO W/UIM HOPMATUBHOI'O aKTa IIPH YCTAaHOBJICHUH €r0 HEKOHCTUTYLIMOHHOCTH,
€CJIN IeHICTBHE COOTBETCTBYIOIETO aKTa B JAJIBHEHIIIEM MOXKET HAHECTH BPE]] WIIH CTaTh
MIPUYMHON HapyLICHUH, KOTOPBIE HE MOTYT OBITH BO3MEILICHBI HIIH BOCCTaHOBJIEHBI. Oco-
OCHHO OTHOCHUTENILHO HOPMAaTHBHBIX aKTOB HEOOXOAMMO MPUHATH BO BHUMAHHE TAKKE
1 TO, KAKOM Bpe/l MOXKET HAHECTU WJIM IPUYMHON KaKUX HAPYLIEHU, KOTOpPbIE HE MOTYT
OBITH BO3MEIIECHBI MM BOCCTAHOBJIEHBI, MOXKET CTaTh HEMpUMeHeHne akra. CiaemyeT
TaKXe OTMETHUTb, YTO OOBIUHBIH CY/Ibsl, KAK IIPaBUJIO, OJKEH ObITh 0053aH IPUOCTAHO-
BUTh ITPOU3BOACTBO M0 A€y, Koraa oH oOpamaercs B Koncrutynuonssiii Cyxn ¢ 3ampo-
COM O IPOBEPKE KOHCTUTYLIMOHHOCTH 3aKOHA, ITOJIEKALIETO IPUMEHEHHUIO B JAHHOM
nene. B ciayuae HeoOpaTuMoro Bpe/a mpaBaM 4esIoBeka MPHOCTAaHOBIECHHE IPOU3BOCTBA
IO JIeJTy SIBIISCTCS 00S3aTeIIbHBIM.

10. Konctutyunonusiii Cyq HOMKEH UMETh BOBMOKHOCTh MPOAOKUTH PACCMOT-
peHue 00palleHus 1aXe B CJIydae ero 0T3bIBa JIJIS 3aIUThI OOIIECTBECHHBIX HHTEPECOB.
Her equHOTrO0 MHEHUS OTHOCHUTENHEHO BO3MOKHOCTH KoHcTuTymonHoro Cyna mpomon-
KUTHh PACCMOTPEHHUE JIea B CIydasx, Korja OCrapuBaeMbli akT yTpatun cmry. OmgHo
MIpeKpalieHne MPOU3BOACTBA I10 JelTy MOXKET ObITh HEJJOCTATOYHBIM /ISl 00eCIIedeHus
3aIUTHI MMPaB YeJIOBEKa B CIydasX KOHKPETHOTO KOHTPOJS WM WHIAMBUAYaTbHBIX
xayi00. TeM He MeHee CIIOPHBIM SIBJISIETCS] BOTIPOC O TOM, JIOJKEH i KOHCTUTYITMOHHBIN
Cya uMeTh BOZMOXKHOCTh HA3HAYUTH JCHEKHYIO KOMITCHCAITUIO MITH MHUIIUUPOBATH JEJI0
0 €¢ IPUCYKICHUH 33 HapYIICHUE MpaBa C MeJbI0 KOMIICHCUPOBAHUS 33 YIIOMSIHYTOE
HapyIIeHue.

11. J{nst oGecriedeHns COOTBETCTBYIOIIETO OaaHca MeX 1y HHTepecaMu HHANBUIY-
QJIBHOTO JIOCTYIA K KOHCTUTYLIHOHHOMY TIPaBOCYANIO U PHCKOM Tieperpy3ku KoHcTury-
muoHHoro Cyna BeHenmaHckass KOMHCCHSI PEKOMEHJIYET, YTOOBI Cy/IbsSM ITOMOTAIN
KBaJIM(ULIUPOBAHHBIC TOMOIIHUKH; HX YUCIIO JOJDKHO ONPENEIISTHCS B COOTBETCTBUH C
Harpyskoii cyna. Ileperpysky Koncturyunonnoro Cyna MOXKHO Takke NpeIOTBPaTUTh
IyTeM IPaBUILHOTO PACIIPEASNICHNUS 18]l MexK Ty nanaraMu. OJJHAKO JTOKHBI CYIIECTBO-
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BaTh MEXaHU3MBI [Tl 00eCIIeUeHHsI ITOCIEA0BATENILHOCTH CyieOHoM npakTuku Koneru-
tynuronHoro Cyna.

12. EcTb pa3Hble MOJENN AEUCTBUS PEIIEHU KOHCTUTYLIMOHHBIX Cyl0B. Perienne
MOYKET PacIpOCTPaHATHCS TOJIBKO Ha CTOPOHBI MJIH Ha BCEX JIUII, B 3aBUCUMOCTH OT JeH-
CTBUS peILIEHUS inter partes WU erga omnes (NeNCTBUE ratione personae), Ui OHO
MOYKET IMETh pa3HOE JIEHCTBUE BO BPEMEHHU (JIeHCTBHE ratione temporis).

13. Uto kacaeTcst ACUCTBUSA ratione personae, pelieHe MOXKET UMETh JCHCTBUE
inter partes W erga omnes; pe3yJIbTaToOM MTOCIEIHETO SBISICTCS yTpara akTOM FOpHIH-
YeCKOH CHIIBI MJTH TIPU3HAHKUE €r0 HEIPUMEHUMBIM K TaIbHSUITUM JeiaM. B OonbImmH-
CTBE pacCMaTPUBAEMBIX TOCYIAPCTB B CIIy4yae OCIapUBaHMUs KOHCTUTYIIMOHHOCTH HOPMBI
Koncturyunonnsiit Cya MOXKET JUIIUTD €€ FOPUIUUECKOM CUITBI WJIH, IO KpaltHel Mepe,
MPUHSATH PEIICHUE OTHOCUTEIHHO €€ HEKOHCTUTYLIMOHHOCTH, & PEIICHUE O TPUHITHI
HOBOTO 3aKOHA NMPUHUMAET 3aKOHOMATENh. 1eM He MEHee B HEKOTOPHIX TOCyIapCTBAX
notaoMounst Kounctutynmonnoro Cyna 0ojiee orpaHUYEHBI, U PEIIeHNUEe PacIpoCcTpa-
HSETCSI TOJILKO Ha CTOPOHEI. B rocyzmapcTBax oOIiero rnpasa, MpUMEHSIOIIHNX JICIeHTpa-
JIU30BAHHBIN KOHTPOJIb, UHCTUTYT Stare decisis WUMEET BaXXHOE 3HAUEHUE W BBIXOIHT 32
paMK{ KOHKPETHOTO Jieja, TaK KaK MpereeHThl, puHsaThie BepxoBabiM Cymom (vin
AHAJIOTUYHBIM OPraHOM), SIBJISIFOTCS 00sI3aTeIbHBIMU ISl HUDKECTOSIINX CY/0B, 3a UC-
KJTIOUEHUEM CITy4aeB, KOTJa OHU “OTKJIOHSAIOTCS OT MpEeIeIeHTa UITH IIPEOI0IEBAI0OT €T0
C COOTBETCTBYIOIINM 000CHOBAHHUEM.

14. [leiicTBHE pelieHnii 0 HEKOHCTUTYIIMOHHOCTH HOPMaTUBHOTO aKTa BO BPEMEHHU
MOXKET OBITH pa3nuaHbIM. OHO MOYKET OBITh ex nunc, KOrja yTpara akToM IOPHINIECKOM
CUJIBI PaCIPOCTPAHSETCS] HA OTHOLICHHUS, BO3HUKIINE C MOMEHTA IPUHSITUS PELICHMUS,
WJIU ex func, KOrna akT MPU3HAETCS HEIEUCTBUTEIbHBIM C MOMEHTA €r0 MPUHSTUS, UTO
MMEET 3HAUUTENIbHBIE ITOCIIEACTBU AJIs1 KOHKPETHBIX Jei1. TONbKO HECKOIIBKO FOCYIapCTB
BHEAPWIM MOZENb NEHCTBUS ex tunc pemeHuil Koncrutyumonnoro Cynma, 1 00ib-
LIMHCTBO U3 HUX UMEET OTpaHMYEHHOE JIeHCTBHUE I o0ecreueHus JeCTBUTEIbHOCTH
OKOHYATENbHBIX PEIICHNH CYJI0B.
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BBenenue

15. llocTostaublil npencrasurens [epmannn npu Cosete EBponsl r-u D0epxapn
Kenm B mucbMme ot 21 anpens 2009 roga oT IMEHN HEMELIKOTO MTPABUTENBCTBA PEIIO-
JKWJI IOATOTOBUTD UCCIIEI0BAaHIE OTHOCUTENIFHO WHANBHUIYaJIbHOTO TOCTyNa K KOHCTH-
TYIHOHHOMY TpaBocyauio. OH OTMETHI, YTO ‘“‘Takoe HCCIEeI0BaHHUE MOXKET CTaTh
LICHHBIM BKJIaJIOM B PAa3BUTHE BHYTPUIOCYIAPCTBEHHBIX CPEICTB [IPABOBOM 3aLIUThI OT
HapyLIeHUH [IpaB YeIoBeKa U, CJIEI0BATEIbHO, MOXKET OKa3aTh CYIIECTBEHHOE COneii-
CTBHE B rapaHTHPOBAHMH JUIUTENBHOHN 3¢ dexTuBHOCTH EBporneiickoro cyna no npasam
yesnoBeka”. Komuccust npeioxuna r-oy ApyTioHsHy, r-xe HyccOeprep u r-ny [lanonato
BBICTYITUTH B KaueCTBE JOKJIQAYMKOB MO JaHHOMY aeny. [anHoe MccnenoBanue ObL1o
MTOJITOTOBJIEHO MPH MX COACHCTBUU U COACUCTBUHU O(PHUIIMATBHBIX MTpe/ICTaBUTENEH pu
KOHCTUTYLIMOHHBIX Cy[laX ¥ aHAJIOTHYHBIX OpTaHax rocynapcTB-uwieHoB BenennaHckoi
KOMHCCHH U F'OCYIapCTB, UMEIOIINX CTaTyc Habmonareseil npu Benenuanckoil komuc-
CHH, a TaKXe MPH COACHCTBUH YJICHOB, KOTOPBIM OBUIO MPEISIOKEHO IPOBEPHUTH 0CTO-
BEPHOCTH UH(POPMALIMU OTHOCUTEIBHO WX MPABOBBIX CHCTEM.

16. Ilepserit mpoext garnoro Mcecnemosanus (CDL (2010) 004) 6511 00cyxaeH Ha
9-om 3acenanuu COBMECTHOTO COBETA MO KOHCTUTYLIMOHHOMY IIpaBocyauio Benenuan-
ckoit komuccuu (Benenus, 1-2 uronst 2010 roga). Komucceunst monpocuina ohuiuaibHbIX
MIpeICTaBUTENICH IPECTAaBUTH KOMMEHTAPHH OTHOCUTEIILHO JAHHOTO TEKCTA M OTBETUTh
Ha TIOCTaBJICHHBIC BOTIPOCHI 10 KoHIa ceHTa0pst 2010 roma. Benenmanckass KOMHCCHsI
BBIp@XKaeT OJIaroJapHOCTh OUITHATEHBIM MIPEICTABUTENSAM 32 CONEHCTBHE.

17. Hannoe HUccreoosanue npunsamo Komuccueti na ee 85-0M TUICHAPHOM 3aCeIaHUN
(Benenus, 17-18 gexabps 2010 roga).

OcHOBHBIC KOMMEHTAPHH

18. B EBporie u 3a ee npejieiaMu 3Ha4€HUE KOHCTUTYIITMOHHOM 3al[UThI ITPaB Yeso-
Beka 3a mocienHue 60 et cymecTBeHHO U3MEHHIIOCh. B HacTosIee BpeMs coOmroeHne
IIpaB YeJIoBeKa SIBISIETCS OCHOBOW JIFOOOTO JIeMOKparudeckoro obmiecta?. CriemoBa-
TCJIbHO, MEXaHU3MBI, JAOIIUC YCJIOBCKY BO3MOXKHOCTD ITPAMO UJIKM KOCBCHHO 3alllUIIATh
MpeAOoCTaBICHHBIE EMY TpaBa, IPHOOPETAIOT Bce Ooliee U Ooliee BayKHOE 3HAUCHHE.

19. JlaHHBII POEKT HccIeoBaHus o0ecrieunBacT 0030p TaKMX MEXaHU3MOB, Cy-
IMECTBYIOMUX B rocygapCTBax-4JI€eHax BCHGHH&HCKOﬁ KOMHCCUHN U B TroCyaapCTBax,
MMEIOIINX CTaTyc Habmronarenei npu Benennanckoit komuccnu. Llensio aToro sBisercs
CIIOCOOCTBOBAHUE JIyUIlIEeMY IIPEACTABICHHIO O HAallICHHBIX Pa3HOOOPa3HbIX PEIICHUSX,
a Tak)Ke aHaJIU3 PEUMYILECTB Pa3JIMUHBIX CUCTEMS.

2 CDL-STD(1995)015, The protection of fundamental rights by constitutional courts, Science and Tech-
nique of Democracy, no. 15.

JanHoe VcciieioBaHue He OTHOCUTCSE K BOIIPOCAM HEPapXUM MEXKLy 3aKOHOAATEIbCTBOM EBporieiickoro
COI03a U BHYTPUTOCYAAPCTBEHHBIM IIPAaBOM I'OCYIapCTB-WICHOB, Ia)KE B YCIIOBHUSIX, KOIJIa OCOOCHHOCTH
HEKOTOPBIX JIEMEHTOB KOHTPOJIS, ocyiiecTBisieMoro Cynom npasocyaust EBporneiickoro corosa, aHao-
THYHBI 0OCOOCHHOCTSIM KOHTPOJIS, OCYIIECTBISIEMOr0 KOHCTUTYILIMOHHBIMHU CYIaMHU.
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20. B ocHOBe MmpoeKTa UCCIEeIOBAHUS JIEKAT KOHCTUTYIUU U 3aKOHOJATEIbHBIC
TekcThl n3 0a3el manueix CODICES Benenmanckoii komuccun®. BeHenuanckass KOMHUC-
CHS BRIPAXAET OJArOJapHOCTh OPHUITHATHHBIM MPEICTABUTEISIM M BCEM WICHAM 33 UX
coneficTBrE B pa3paboTke bromieTeHss KOHCTUTYIIMOHHOTO TIPEIIeICHTHOTO TIpaBa, Oa3bl
JaHHBIX ¥ gaHHoro McciemoBanus.

21. B UccnenoBanuu UCTIONB30BAHBI CIICAYIOIINE TOHSATHS:

(1) “KonctutynuoHHas 10pUCIUKIMS O3HAa4aeT CyIeOHbIC OPTaHbl M TPOLECCHI,
COOTBETCTBEHHO YUPEXKICHHBIE U OCYIIECTBISIEMBIE C 1IEIbI0 00ECIIeUeHNUS CO-
OmrofieHNs] KOHCTUTYLIMOHHOTO CTPOs TocyaapcTBa’.

(i1) Moz “KOHCTUTYHOHHBIM KOHTPOJIEM™ CJIeyeT MOHUMATh KOMIIETCHIIUIO Cy/a
10 PACCMOTPEHUIO COOTBETCTBUS 3aKOHOAATEIBHOIO WIIM HUKECTOALIEIO aKTa
Koncturynun’ 1 1o Npu3HAHUIO aKTa HENEHCTBUTENbHBIM® WM HEIPUMEHHU-
MBIM B CIIy4ae HECOOTBETCTBUSL.

(i) “MaauBHUIyadbHBIA TOCTYI K KOHCTUTYIIMOHHOMY TIPAaBOCYINIO’ O3HAYAET pa3-
JTUYHBIE MEXaHU3MBbI, TO3BOJISAOIKE oOpamarhkes B Korncrurynmonnsrii Cyn
WIN B aHAJIOTUYHBIC OPraHbl ¢ MHAMBHYaIbHON WIIM KOJUIEKTUBHOM %Kano0oi
B Cllydasx HapylLIEHHH KOHCTHUTYILMOHHO OXpaHsAEMBIX npaB. Paznuuaror nBa
BHJIa MH/IMBUAYAIBHOTO JIOCTYIA: KOCBEHHBIN U mpsiMoii. KocBeHHBIH 1oCcTyn
03HAYaeT, YTO UHMBH Iy aIbHas Kaji00a npecTapisercs B KOHCTUTYITMOHHBIN
Cyn nocpezncTBoM apyroro oprasa. IIpsiMoii 1ocTyn oXBaTbIBaeT BCE OPUIU-
YECKHUE CPEICTBA, IPEJOCTABICHHBIE JIUILY IS HETIOCPEACTBEHHOMN ITOJauH XKa-
10651 B Koncturynmonnsiit Cyn 6e3 mocpeaHn4ecTBa HHBIX OPraHoB.

(iv) Ionsrre “KonctutyruoHHbIiH Cya” OTHOCUTCS K KOHCTHTYITHOHHBIM Cy/aM,
TpuOyHasaM, COBETaM, U, €CITH He MPEYCMOTPEHO HHOE, K APYTUM BEPXOBHBIM
Cy/iaM, BBITIOJTHSIOMIMM (DYHKITMH KOHCTUTYITHOHHBIX CYJI0B’.

22. Ilo MHEHHMIO MHOTHX aBTOPOB, HATMUKE MUcaHo KOHCTUTYLMH SBIsieTCs IEPBOM

4 CODICES moxHo 3aka3ath Ha CD-ROM nnu Haiit Ha caiite www.codices.coe.int. OgHaKo HEKOTOpPEIE
TekcTsl He omyonukoBanbl B CODICES. B ciiyyae Can-MapHiHO HCIIONb30BaHa IEPECMOTPEHHAS BEPCHS
JHexnaparmu npaB rpaxkaad. Aktel Y, [lepy, Aprentunsl, Can-Mapuno, Ypyrsas ObUIH epeBeICHb
CekperapuaroM. 3akoHbl JIrokceMOypra 1 MoHaKo OBUTH UCTIONB30BAHBI B UX OPUTHHAIBHBIX (PpaHITy3-
cknx Bepcusix. CCBUIKM Ha BCE MCHOIb30BaHHBIC 3aKOHOATENbHBIE TEKCTHI, KOTOPBIEC HE U3 0a3bl JaHHBIX
CODICES, MoxHO HaiiTu B Oubnuorpadpum.

5 DTH NOHATHSA CITy’KaT TOJIBKO PyKOBOACTBOM IS OIIPEeNICHHUsI Coiep kanus faHHoro VcenenoBanns u
HE UMEIOT IETbI0 1aTh CYACOHBINH OTBET Ha HEKOTOPHIE CIOKHBIE TEPMHHOIOTHYECKNE BOIIPOCEHL.

¢ CDL-STD(1993)002, H. Steinberger, Models of constitutional jurisdiction, Science and Technique of
Democracy, no. 2.

7 CDL-INF(2001)009 Decisions of constitutional courts and equivalent bodies and their execution. Cie-
JyeT OTMETHUTB, 9TO NIPABO COOOIIECTB KaK KpUTepuil KOHTPOIISI He OBIIO MPUHATO BO BHUMAHHE B JaH-
HoM MccenenoBaHny, Tak Kak OHO OTHOCUTCS TOJBKO K MOJIOBUHE PACCMATPHBAEMBIX TOCYIapCTB.

8 A. Cavari, "Between Law and Politics: Constitutional Review of Legislation" Paper presented at the an-
nual meeting of The Law and Society Association, Renaissance Hotel, Chicago, Illinois, May 27, 2004,
B:http://www.allacademic.com/one/www/www/index.php?cmd=www_search&offset=0&limit=5&multi
search_search_mode=publication&multi_search_publication fulltext mod=fulltext&textfield submit=ir
ue&search_module=multi_search&search=Search&search_field=title_idx&fulltext search=Between+L
aw-+and+Politics%3 A++Constitutional+Review+of+Legislation, nposepeno 4 mast 2009.

® CDL-INF(2001)009 Decisions of constitutional courts and equivalent bodies and their execution.

193



MIPEANOCHUTKON KOHCTUTYLIMOHHOTO KOHTpOos!?. B paMkax paccMOTpeHHs] MHIUBHTyallb-
HOTO JIOCTYIa K KOHCTUTYIIMOHHOMY IPaBOCY/IMIO 3TO O3HAYAET, YTO €CJIM HUKAKOM mHca-
HBIN TEKCT HE UMEET 0COOBIHN cTaryc (BEPXOBEHCTBO), HUKaKoi opraH (Oyab To [lapiament
WU CyZibl) HE IMEET HEOOXOIUMOCTH, a TAKKE BO3MOKHOCTH ITPOBOJUTH Pa3IMINE MEKILY
3aKOHOJATEIbHBIMUA U KOHCTUTYLIIMOHHBIMH BOIPOCAaMHU M TAaKUM 00Pa30M OCYILECTBIISITH
KOHTPOJIb IIEPBOTr0, UCIIOb3YS MOCISTHUN KaK KPUTEPUH KOHTPOJIS, B PE3YJIbTAaTe Yero
4acTO HIMEET MECTO OTMEHA OOBIYHOTO 3aKOHA. TeM He MeHee HEKOTOpPbIE CTPaHbI B JOMOJI-
HeHHe K nucaHoi KOHCTUTYIIMM HMEIOT HEeMHCaHOE MM OObIYHOE KOHCTHUTYIIMOHHOE
paBo'! WM MPUHIATIIBI'2, KOTOPBIE MOTYT CITYKHTh KPUTEPUSAMH KOHTPOJIS B JIONIOTHEHNE
K MEKTyHapOJHBIM J0I0BOPAaM M MEKIyHApOIHOMY 0ObIYHOMY IpaBy. M3 rocynapcrs-use-
HOB Benenmanckoii KOMHCCHH U TOCYIapCTB, MMEIOIIMX cTaTyc Halmonareneii npu Bene-
LIMAaHCKOM KOMHUCCHH, TOJbKO BennkoOpuTtanus He uMeet Gopmanbayto Konerurynuto,
3aHMMAIOIIYI0 0c000€ MECTO B MepapXHUUecKol cucteme'’. Pe3ynbraTtom 3Toro siBisieTcs
TO, YTO HE MOXKET PacCMaTpPUBATHCS COOTBETCTBHE OOBIYHBIX 3aKOHOB Nucanoi Konctury-
uun. Ho 310 He o3HagaeT, 4to B BennkoOpuTaHny HET KOHCTUTYIIMOHHOTO KOHTpoIsi. OH
OCYIIECTBIISIETCST IBYMSI ITyTAMU: 1) OTHOCHTEIHHO TIpaBa EBpoIeiickoro coro3a, Tak Kak
cyabl CoennnenHoro KoposneBcTBa JOMKHBI paccMaTpyuBaTh COOTBETCTBUE 3aKOHOIATEIIb-
crBa Coequnennoro Koponescrsa npaBy EBporieiickoro coto3a 1 B ciyyae HECOOTBETCTBHS
He IpUMeHATH 3akoHbl CoeuHeHHoro Koponesctsa; 2) 3akoH “O npasax yenoBeka” 1998
roja BHEIPWII MOJTHOMOYHE TI0 KOHTPOJTIO, B COOTBETCTBUH C KOTOPBIM BBICIINE CYAbI MOTYT
paccmarprBarh COOTBETCTBHE 3aKoHOmarenscTBa CoequHeHHoro Koponescreal* mpaBam
YeJIoBeKa, 3anuimaeMeiM EBponeiickoit konBeHnmeit 1950 rogal>. B mocnennem ciydae

10° Cwm., Hanipumep, J.-F. Flauss, “Human Rights Act 1998: Kaléidoscope”, B: Revue frangaise de droit con-
stitutionnel No 48 2001/4, P.U.F., Paris, ctp. 695 f., unu P. Pernthaler, Allgemeine Staatslehre und Ver-
fassungslehre, 2" rev. ed., Springer Verlag, Vienna, 1996, ctp. 174.

11 Korea: Constitutional Court, “Relocation of the Capital Case”, no. 2004, Hun-Ma554+566 of 21.10.2004,
CODICES: KOR-2004-3-003.

12 ABcTpusl: OCHOBHBIE IIPHHIIMIIBI, U3MEHEHHE KOTOPBIX BIIeYET 3a cOOOH MOJHBII nepecMmoTp Koncrury-
u (cratbst 44.3 KoHcTuTynnm) u Kotopsle uenonb3ytores: KonctutynnonasiM CynoM Kak KpUTEpHid
MaTepHaJIbHOTO KOHTPOJIS 32 KOHCTUTYIIMOHHBIMH IOIIpaBKaMu, cM. pemmenne ot 11.10.2001, V{Slg.
G12/00, CODICES: AUT-2001-3-005. Cratbs 10.2 Konctutyiuu Mcnianuu u ee 3HaUCHHUE C TOYKHU 3pe-
HUSI BBIIAYM IIPHKA3a aMIIapo B CIydasix HapyIICHUsS] OCHOBHBIX IIPaB.

13 J1. Mayc cunTaet, 4To He BIIOJIHE IPaBUILHO XapaKTepH30BaTh BeankoOpUTaHNIO Kak rOCyIapcTBO, HE
nmeroniee micanyio Koncrurymuo. Ha camoMm Jierie 1aHHOE rocy1apcTBO MIMEET HEKOTOPBIE TMCAHBIE KOH-
CTUTYIIMOHHBIE HOpMBL. O0cTOsATENBCTBO, UTO B Bemkobpurannn ety Koncrurynmonnoro Cyna, Toxe B
HEKOTOPOH CTeNeHN U3MEHUIOCH ¢ yupexkaeHueM Bepxosroro Cyna u npunsatueM AkTa “O KOHCTUTYIIHOH-
Hoii pecopme” B 2005 romy, D. MAUS, “Le recours aux précedants étrangers et le dialogue des cours con-
stitutionnelles”, 24 janvier 2009, World conference on Constitutional Justice, Cape Town, JOCTYITHO Ha
caiite http://www.venice.coe.int/ WCCJ/Papers/AND Maus_F.pdf, ctp. 6, nposepeno B aBrycre 2010 rona.

14 KoHTpoIIb 3aKOHOJIATEILCTBA HA OCHOBaHMHU 3akoHa “‘O mpaBax yesioBeKa paclpOCTPaHSIETCs Ha 3aKO-
HonarenbHble opransl [lotnannuu, Yansca u Cesepaoit Upnangun. B ciyyae 1anHbIX 3aKOHOJATENb-
HBIX OPTaHOB 3aKOHOATENILCTBO, HE COOTBETCTBYIOI[EE KOHBEHIIHOHHOMY IIPaBY, MOXKET OBITh IIPH3HAHO
ultra vires, BHE KOMIIETEHIINY COOTBETCTBYIOIIETO 3aKOHOAaTEILHOTO OpraHa.

15 Tem He MeHee 3axoH “O npaax denoBeka’ oT 1998 rona B HEKOTOPOM CMBICIIC UMEET BBICLIYIO FOPHIH-
YeCKyIO CHITY, TaK KaK Cy/bI OIPEACISIOT COOTBETCTBHE OCIIApHBACMBIX IToJIoXKeHHH EBponelickoii KoH-
BEHIIMH I10 ITPAaBaM YeJIOBEKa M MPU3HAIOT HX HECOOTBETCTBYIOMMMH rtociennei (cM. Crareio 4 3akoHa
“O npaBax yenoseka” ot 1998 rozna B:
http://www.opsi.gov.uk/acts/acts1998/ukpga 19980042 en 1#pb2-11g3, nposepeno 11 deppains 2009).
CyneOHas 3amiuTa OCHOBHBIX ITPaB IIPHOOpETaeT BakHOE 3HaUYeHUE B BenmkoOpuTanuu, v npu3HaHue
HECOOTBETCTBHS CYZIOM MOXKET UMETh yOerkaromntyto crity uist [lapmamenra, popmMaabHOMY CyBepeHH-
TETy KOTOPOTo He OpocaeTcst BEI30B MOCPECTBOM ITOI cucTeMbl. Kpome TOro, KOHTPOIJIb 3a 3aKOH-
HOCTBIO (KOHTPOJIb 32 COOTBETCTBHEM MH/IMBUyAIbHBIX U OOIIUX a[MUHHCTPATHBHBIX aKTOB C aKTaMH
[Tapnamenra, B TOM 4HCIIe ¢ OCHOBHBIMHU IIpaBaMM) pHoOpeTaeT Bce Ooiee 1 Goliee BaXKHOE 3HAYCHHUE
¢ 1940-bIX TOOB, ¥ B CHCTEME OOIIEro MpaBa eCTh MHOXKECTBO MPUHIIUIIOB, HEKOTOPHIE M3 KOTOPBIX
MOT'YT OBITh PACCMOTPEHBI KaK 9acTh “‘HENHUCAHOT0 KOHCTHTYIIMOHHOTO IpaBa’.
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OrpaHHYeHHas, BTOpUYHast popmMa KOHCTHTYIIHOHHOTO KOHTPOJIS, IPEyCMOTPEHHAs 3aK0-
HoM 1998 roma, mpeaocTaBiseT CynaM BO3MOXKHOCTh MPU3HABATh OOBIYHEIC 3aKOHBI Co-
enuHeHHOro KoposieBCTBa HECOOTBETCTBYIOIIMMH 3allMIACMbIM IIpaBaM YEIOBEKa;
HECMOTPSI Ha 3TO, OHU OCTal0TCs B cuite, u [1apiaament Coenunentoro Koponescrsa mpu-
HUMAET PEIICHHUE O TOM, BHECTH MOMPABKH WIIM OTMEHUTH COOTBETCTBYIOIINI 3akoH'C. B
CoemraeHHOM KOpoOJeBCTBE TakKe CyIIESCTBYET pa3BUTas CHCTEMa aJIMUHHUCTPATUBHOTO
IpaBa, KOTopast OTHOCHUTCS KO BCEM BHJIaM PEIlIeHHI UCTIOIHUTEILHBIX OPTaHOB, BKIIFOYAs
BTOPUYHOE 3aKOHOJIATENILCTBO, U JIaHHAs CUCTEMa B HACTOSIICE BPEMsI BKJIFOUACT B CeOs
OCYIICCTBICHUE 00SI3aHHOCTH T10 3alMTE KOHBESHIIMOHHBIX TIPaB.

23. IIpaBoBBIEC CHCTEMBI BCEX APYTUX TOCYAAPCTB-UICHOB BeHermanCcKoi KOMUCCUN
Y TOCYIapCcTB, UMEIOIINX cTaTyc HabmonaTeneil mpu Benenumanckoit komuccun'’, ocHO-
BaHbl Ha nucaHoi KoHcTutynuun iy, kak B ciaydae M3pamwis, Ha OCHOBHBIX 3aKOHAaX
WIM WHBIX JTOKYMEHTaX, UMEIOIINX MOJIyKOHCTUTYLIMOHHBIN cTaryc's, KoTopble cuu-
TAIOTCS “BBICIINM 3aKOHOM rOCY/IapcTBa”, BEPIIMHON B HEPAPXUH HOPM. DTO BEPXOBEH-
CTBO (hOPMAJILHO MPOSIBISIETCS TAKXKE B MPEAYCMOTPEHHBIX IJISl UX MPUHATHUS 0COOBIX
MpaBWIaX, TAKUX, KaK yCTaHOBJICHHAs! OOJiee BHICOKAsl KBOTA, W/UITH MaTepHaibHO B TOM,
YTO KOHCTUTYLMOHHBIE HOPMBI OJIKHBI CO/IEpPXKATh TOJOXKEHHs, UMEIole 0coboe
3HaueHue il (PYHKLIMOHUPOBAHUS TOCYAApPCTBA U 3AILUTHI YEI0BEeKa. TaKoi MUCaHbIH
JOKYMEHT JOJKEH OXPAHATHCS, B IPOTUBHOM CITy4ae OH YTPATUT BEPXOBEHCTBO: HENNO-
CTaTOYHO MPOCTO MPENYCMOTPETH, YTO BCE BHYTPUTOCYJapPCTBEHHBIE HOPMAaTUBHBIE
aKTBI, B IEPBYIO 0UY€PEb 3aKOHBI, JOJKHBI COOTBETCTBOBaTh Koncturyunu. Hecrioco6-
HOCTb WJIM HEXKEJTaHHWEe 3aKOHOAaTeIbHON WM UCIIOTHUTEILHON BIACTH BBIIOIHSITH 3TO
00513aTEJILCTBO JIOJDKHO MOBJIEYh OTBETCTBEHHOCTb, & TOYHEE, JIOJDKEH OBITh KOHTPOJIb
HaJ UX aKTaMH, KOTOPBIE JOJDKHBI YTPAa4NBaTh IOPUINIECKYIO CHITy B CIIy4ae HEKOHCTH-
TYUMOHHOCTH. CIieyeT OTMETHUTD, YTO pa3Hble (JaKTOPHI BIUSIOT HA 3HAUYUTENIbHBIC Pa3-
JUYHUsl YPOBHS 3alIUTBl U METOAOB, HCIOJIB3YEMBIX JUIsI OXpaHbl BEPXOBEHCTBA
Koncrutynum, B rocygapcTBax, paccMaTpuBaeMbIX B JaHHOM HcciieoBanuu. Hekoro-
pBI€ U3 HUX OTpaXkatoT UCTOPUYECKOE Pa3BUTHE TOCYAapCTBA U KOHCTUTYLIMOHHOTO CTPOs

16 D. Fontana, “Secondary Constitutional Review: American Lessons from the New British System of Con-
stitutional Review”, in: http://www.allacademic.com/meta/p178285 index.html ; A. Kavanagh, Consti-
tutional Review Under The UK Human Rights Act, Cambridge University Press, Cambridge, 2009.

17 Tlocne nonpaBok k Jleknapanuu npas rpa)/iaH 1 OCHOBHBIX IPUHIMIIOB FOCYIapCTBEHHOIO yCTPONUCTBA
Can-Mapuno ot 2002 rona MoxxHO cuuTarh, uTo CaH-MapuHo Toxe umeer nucanyro Koncrurynuro.
Ipexne, Jexnapamuro Bmecte co Crarytom ot 1600 roma ensa MokHO ObUTO Ha3zBaTh KoHCTHTYIHEH,
HO MIMEHHO OHU IOCITYXKHJIM HAa4aJloM ISl ONIPE/ICJICHHOTO KOHTPOJIS 32 COOTBETCTBHEM HOPMAaTHBHBIX
aKTOB C NPMHIUNAMU: OOBIYHBIC CY/IbI JOJUKHBI ObLIN HAIIPABJIATH BOIPOCHI COOTBETCTBHUS bombioMy
I'enepanbHOMY coBety (cTarhst 16 Jlexnapanny npaB rpaxkJjaH 1 OCHOBHBIX IPHHIUIIOB FOCYAapCTBEH-
Horo ycrpoiictBa Can-Mapuno ot 2002 roza). [Tormpasku 2002 roaa, kaxxercsi, 00Jee Y4eTKO yCTaHOBIIIH
BBICIITYIO IOpPUIMUECKYIO CHITy Jlekapanny, Tak Kak JJisl ee IepecMoTpa He TOIbKO TpeOyeTcsl crienu-
anbHasi KBoTa, HO U yupexxnaercs “Collegio Garante” mis paccMOTpeHHs "KOHCTUTYIMOHHOCTH" (MC-
TI0JIE30BAaHME JAHHOTO TEPMHHA HHOW pa3 yKa3bIBaeT Ha KA4eCTBO JAHHOTO IOPUINUECKOTO JOKYMEHTA)
HopM. “Collegio Garante” paccmarpuBaeT KOHCTUTYLIMOHHOCTh 3aKOHOB M APYTHX aKTOB, MMCIOMINX
CHITy 3aKOHa, 110 0OpaIeHHIO ONPEEIICHHBIX TOCYAAPCTBEHHBIX OPTaHOB, a TAKKE 110 00paIeHHIO 00bId-
HBIX CYJIOB MJIM YYaCTHHKOB Iporecca. Cm.
http://www.consigliograndeegenerale.sm/new/ricercaleggi/vislegge.php3?action=visTestoLegge 1 &id-
legge=6175&twidth=580&=, mposepeno 20 ¢espans 2009). Cynpu Collegio Takxke MOTYT BHIHOCHTD
OKOHYATeJIbHBIC PENICHHS 110 I'PayKTaHCKUM, aIMUHUCTPATUBHBIM M YTOJIOBHBIM JieJlaM KaK eIMHOINY-
HbIE cyabH (cM. http://www.consigliograndeegenerale.sm/new/index.php3, Crarps 26).

18- Cwm. http://www.knesset.gov.il/laws/special/eng/basic8_eng.htm.
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HMHOIJIA C JIMTEIbHBIM EPUOIOM aBTOPUTAPHOTO WJIM TOTAIUTAPHOTO PEKUMA, TIEPUOT
NPUHATHS HOBOU KOHCTUTYITNH WK IOPUANYECKUE TPATUIIIHN TOCYIapCTBA, OTHOCSIIS-
rocCsl K CHCTEeME KOHTHHEHTAIHLHOTO MJIH OOIIIEeTo MpaBa.

24. KOHCTUTYIIMOHHBIH KOHTPOJIb UCKITIOYUTENBHO WM, IO KpaifHel Mepe, ITaBHBIM
00pa3oM cocpeoTadyrBaeTcs Ha BOMPOCaX OTHOCUTENBHO IIPaB YeIoBeKa MOCTONBKY, 1T0-
CKOJIbKY KacaeTcsl MHAWBUYaJIbHOTO JOCTYyIIa K KOHCTUTYILIMOHHOMY HpaBocyauto. Ciie-
JIOBaTeNbHO, Kak mpeaycMarpuBaeT (paniysckas Koncrutymms 1791 roma, mis obecre-
YEeHUs MHANBUIYAJIbHOTO JOCTYIAa KOHCTUTYIIMOHHBIE TEKCThI JOJDKHBI 0053aTeIBHO CO-
Jiep>KaTh ONpe/ieNICHHbIE TpaBa YeJI0OBEKa MM KaK 4acTh TEKCTa, UM B BUJE TIPUIIOKEHHSL.

25. JInst pa3bsicHEeHHs 001el CHCTEMbl CPAaBHUTEIILHOTO aHAJIM3a PACCMOTPEHBI He-
KOTOPBIE BOIIPOCHI OTHOCUTEILHO UCTOPUUECKUX MPEAIIOCHITIOK U PA3BUTUS KOHCTUTY-
LIUOHHOI'O KOHTPOJISA, & TAKXKE OTHOCUTEJIIBHO BUJOB KOHCTUTYLIMOHHOIO KOHTPOJISL
(meueHTpaIn30BaHHbIN KOHTPOJIb MPOTHB LEHTPATN30BAHHOTO KOHTPOJIS, TIPEBEHTUB-
HBII KOHTPOJb TPOTHUB MOCIEAYIONIET0 KOHTPOJIS, aOCTPAKTHBIN KOHTPOIb MPOTHB KOH-
KPETHOT'O KOHTPOJISI) ¥ IOJTHOMOUYMH KOHCTUTYLIHOHHBIX CY/IOB.

26. HecmoTps Ha TO, uTO AaHHOE McciaemoBaHue oXBaThIBAET BCE TOCYAApCTBa-
4JIeHbl BeHennaHCcKoi KOMUCCHH B TOCYIapCTBa, MMEIOIINE CTaTyC HaOIIomaTeel mpu
BenenmaHckolt KOMUCCHH, OHO KOHIICHTPUPYETCS Ha CIICUATM3HUPOBAHHBIX CHCTEMAX
KOHCTUTYLHOHHOTO KOHTPOJISl, U OTACJIbHbIE PEKOMEHIALUU OTHOCSITCS TONBKO K JIaH-
HBIM CHUCTEMaM.

1. Hcmopuueckue npeonoculiku

277. MHOTHE aBTOPHI ITBITAIOTCS CO3/IaTh H/I€aTbHbBIE BUBI KOHCTUTYIIMOHHOTO Tpa-
BOCYIUSI, KIIacCU(PULUPYs IPAaBOBbIE CUCTEMbI COIIACHO HAIM4KI0 KOHCTUTYLIMOHHOTO
Cyna, ero KOMIETCHLIUSIM, BULY U BDEMEHH OCYLECTBICHHUS KOHTPOJIS IPABOBBIX aKTOB.
OOBIYHO “aMepuKaHCKas MOJIEIb IPOTHUBOIIOCTaBIsIETCS ""eBponeickoi uin "aBcTpuii-
CKOU" MOJIeNIH, KOTOpasi B CBOKO OuYepe/lb OTIMYacTCs oT "(hpaHily3cKoi" Mojenu mpe-
BEHTUBHOTO KOHTpOJs. OfHako B jaHHOM VccnenoBanuu Mbl He OyzieM JenaTh akIeHT
Ha TakWe WjealbHbIe MOJIEIH, IPHHUMAs BO BHUMaHHUE TO, 9YTO COBPEMEHHBIE KOHCTH-
TYLIMH YaCTO COIOCTABJISIIOT 3JIEMEHTh! PA3JIMYHBIX MOJENEH, a CPAaBHUM 3JI€MEHTHI
BHYTPHUIOCYIAPCTBEHHBIX PEIIEHUH OTHOCUTEIBHO MHANBUIYAIBHOTO IOCTYTIA.

28. B nauane 18-oro Beka ujesi KOHCTUTYIIMOHHOTO KOHTPOJISl CBSA3bIBAJIACH C JIes-
tenpHOCTRIO TaitHoro CoBera BennkoOpuranny, KOTOPBIH JIHAIIIAI aKThI 3aKOHOATEITHHBIX
OPraHoB KOJIOHHH I0PUINYECKON CHIIBI B CITy4ae MPOTUBOPEUHS 3aKOHAM, IIPUHSTHIM OpH-
TaHckuM [lapnamMeHTOM 15 5THX KOJOHWH, 1iu o01eMy npasy. [lepBbIM rocyiapcTBom,
BHEJIPUBIINM KOHCTUTYLIMOHHBIN KOHTPOJIb (M YIOTPEOUBIINM MOHATHE “KOHCTUTYIIHOH-
HbI# cyn’”’), 0putr CoemuaenHsie [1TaTer Omaronapst 3HaMeHnToMy pertenuio oT 1803 roma
o ey MapOepy ipoTuB Ma3nrcoHa, KOTOPBIA OTKPBUT AOCTYII IS TPpaXKaaH K KOHCTH-
TYIMOHHOMY KOHTpomo. B nmoctkonmornansaeix CoenuHeHHbIX [lTarax Oblmn cBOEBpe-
MEHHBIMH MIOHSTHE €CTECTBEHHOTO TpaBa (1, TAKUM 00pa30oM, IIPaBOBOW HEpApXUH) U Ues
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O0ILIECTBEHHOT'O IOTOBOPA, KOT/Ia IPKIaHUH MOYKET TPeOOBaTh BHIMOIHEHHUS IIPABUTEIb-
CTBOM CBOHX 00s13aTeIIbCTB. UTO KacaeTcst 0oiee HHCTUTYIIHOHATBLHBIX BOIIPOCOB, CIIEIYeT
OTMETHTBh, YTO YIP03a MPEACTOSIIINX HHCTUTYIIHOHAIBHBIX KOHQIMKTOB M OTKIIOHEHHUH B
CHCTEME BEPTHKAJIBbHOIO PAa3JeICHNsI BIACTell caenana OueBUIHbBIM HEOOXOIMMOCTh CO3-
JAHUSI COOTBETCTBYIOLIEH CTPYKTYPBI BO N30€KaHNe TaKUX KOHQIMKTOB. OTHECEHHE ame-
PHUKaHCKOH NMPaBOBOW CHCTEMBI K MPABOBOM CEMbE OOILIEro MpaBa, a TaKKe Haclenue
OpPHUTAHCKOTO KOJMIOHUAJILHOTO MPOIUIOT0, OOBSICHSIIOT BHEIPEHHUE JIeIIEHTPATN30BaHHON
CHCTEMBI KOHTPOJIS (CM. HIKE) JaXe B YCIIOBUSIX PAaCIIMPEHHUs aMepUKaHCKUM BepXoBHBIM
CynoM CBOHX MOJTHOMOYHH TOCPEACTBOM ITPABOBOM MPAKTUKH, B PE3yJIbTaTe Yero B Ha-
CTOsIIIIEE BPEMSI OH 3aHHMAET B)KHOE MECTO B CUCTEME CIEPKEK 1 IIPOTHBOBECOB.

29. Yro xacaercs EBpomnsl, cienyeT oTMETHTh HeMmelkyto Koncrturymuio 1849
roxa (“Paulskirchenverfassung”), BiepBbie HEIBYCMBICICHHO MTPEAYCMOTPEBIITYIO WH-
IUBUyalbHYI0 KOHCTUTYIIMOHHYO xano0y B § 126 lit. g!°, xoropas, ogHako, He BCTY-
nuna B cury. Bo @pannun, benprum n lIBeiapun o0CyK1aauchk aHAJIOTHYHBIE
MOJIEJIN, KOTOpBIE TakKe He Obl npuMeHeHbl. B ABctpuu B 1867 rony cratbs 3 lit.
b Staatsgrundgesetz iber die Einrichtung eines Reichgerichtes npusnana Reichs-
gericht (MMIIEpCKHiA Cy) KOMIIETEHTHBIM pacCMaTPHUBATh KalloObl TPaKIAaH Ha Hapy-
IMICHUSI WX KOHCTUTYIHMOHHO OXpaHseMbIX TpaB. B 1866 romy Bepxomubiii Cyn
Hopseruu npusHan ce0st KOMIIETEHTHBIM pacCMaTpUBaTh KOHCTUTYLIMOHHOCTD 3aKO-
HoB?, a Hacieaue aena MapOepu nporus Maaucona 6su10 BHEApeHO KaccamoHHBIM
Cynom Pymbianu B 1912 romy?!.

30. B 20-oM Beke KeIb3€HCKasi MOJENb LIEHTPAIN30BAHHOTO KOHTPOJIS HaJeInia
OTACIBHBINA CY/] MOTHOMOYHEM OTMEHSTh HEKOHCTHUTYIIHOHHBIC aKThl TOJIBKO 1O 00pa-
LICHUIO YIOJHOMOUYEHHBIX KOHCTUTYIITHOHHBIX OPTaHOB.

31. KoHCTHTYLMOHHBIC YCTaHOBKH, 0COOCHHO MPAKTHKa KOHCTUTYLIMOHHBIX CY/IOB
ocJie BTOPOH MUPOBOM BOMHBI, OTPasKalOT CMEHY MapaJurMbl B CTOPOHY OCYIECTBIIE-
HUS 3aIUThl MHAUBUAYAIbHBIX IPaB YeJIOBEKa OJHUM M3 KOHCTUTYIIMOHHBIX OPIaHOB
Bnactu (cynamu win otaenbHeM Korcrutymonnsiv Cynom).

32. [TouTH BO BCEX CTPaHAX €BPOIEUCKOM PABOBOM CUCTEMBI KOMITETEHITHS 110 KOH-
CTUTYLIMOHHOMY KOHTPOJIIO IPEAOCTaBIICHA CTIEUAIEHOMY Cy/Y, KOTOPBIN UITH SIBIISIETCS
BBICIIICH CyneOHON NHCTAHIINEH, WITH HE SIBIIIETCS] OPTaHOM OOBIYHOM CylneOHON CHCTEMBI.
O4eBnIHO, 9TO 3TO OpocaeT BbI30B BiacTh [lapiamMenTa u MOXeT PUBECTH K “‘TIpaBiie-
Huto cyneil”: Koncrutynuonnsiii Cyn MoxeT aumarh akTel [lapaamenTa ropuauueckoi

19 “Zur Zustandigkeit des REichsgerichts gehoren ... Klagen deutscher Staatsbiirger wegen Verletzung der
durch ymuparor Reichsverfassung ihnen gewédhrten Rechte.

20 D. MAUS, ykazannas padora, ctp. 2. Cum. take E. HOLMOYVIK, “Why did the Norwegian Consti-
tution of 1814 Become a Part of Positive Law in the Nineteenth Century ?”, blogit.helsinki.ﬁg/reuna/Hol-
moyvik-paper-Tartu.doc ; K. M. BRUZELIUS, “Judicial Review within a Unified Country”,
http://www.venice.coe.int/WCCJ/Papers/NOR_Bruzelius_E.pdf, mposepeno B centsdpe 2010 rona.

2l Cm. G. CONAC, « Une antériorité roumaine: le controle juridictionnel de la constitutionnalité des lois»,
Mélanges Slobodan Milacic, Démocratie et liberté : tension, dialogue, confrontation, Bruylant, Belgique,
2007.w.consigliograndeegenerale.sm/new/ricercaleggi/vislegge.php3?action=visTestoLegge  &id-
legge=6175&twidth=580&=, nposepero 20 deppans 2009). Cynpu Collegio Takxke MOTYT BBIHOCHTH
OKOHYATECJIbHBIC PCIICHUS 110 IPAXKAAHCKUM, AAMUHUCTPATUBHBIM U YTOJIOBHBIM JI€JIaM KaK €AUHOJINY-
HbIe cynpu (cM. http:// www.consigliograndeegenerale.sm/new/index.php3, Crarbs 26).
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CHJIBL, HE Oy/lydH HEMOCPECTBEHHO N30PaHHBIM M OTBETCTBEHHBIM MEPE/l H30UPATEISIMHL.
TeMm He MeHee B HEKOTOPBIX HEEBPOIIEHCKUX rOCY/IapCcTBaX BCTPEUAIOTCS HCKITIOUSHHNS U3
3TOr0 OOIIETO MPUHIIKIIA: B COOTBETCTBHH €O cTtarbelt 79 Koncturyiwu Anonun HazHade-
Hue cyneit Bepxosaoro Cyna nojiexuT epecMoTpy HapoioM IIpY IPOBEICHNH EPBBIX
ocyie JaHHOTO Ha3Ha4eHUs BceoOmx BeIOOpoB B [lanary npencrasureneii. Eciu B BbI-
LICYTIOMSIHYTBIX CIy4asx OOJNBLUIMHCTBO M30MpaTesieil BEICKAa3hIBACTCS 32 CMELICHHUE Ka-
KOTO-TH0O0 CyIbH, 3TOT CyAbsa cMelnaercs. Benukoopuranus, Hunepnanasr u @pannus
TPaJUIIMOHHO OBIJIM HE CKJIOHHBI K BHEJPEHUIO KOHCTUTYIIMOHHOTO KOHTpois??. B Be-
JUKOOPUTAHUY ACWCTBYeT MpUHINT BepxoBeHcTBa [lapiamenTa. CortacHo mocieaHemMy,
ITapmaMeHT SBIIAETCS BBICIIEH 3aKOHOJATENBHON BIACTBIO, KOTOPAs MOXKET CO3/1aBaTh U
IIPeKpalaTh JeHCcTBHE JII000T0 3aKkoHa. Kak mpaBuio, Cyapl He MOTYT OTMEHSTH [IPUHSI-
ThI€ NTOCJIEAHNUM aKTBI, & TaKXKe AeHCTBytoni [lapaaMeHT He MOXKeT IPUHATH 3aKOH, KO-
Topeiii Oymyumii [Tlapnament He MoxkeT u3mMeHuTH> . B Hunepnanaax, KoTopble OTHOCSATCS
K CTpaHaM KOHTHHEHTAJIbHON IPAaBOBOM CUCTEMBbI, KOHCTUTYIIMOHHBIM KOHTPOJIb AKTOB
[TapramenTa cyneOHbIMU Opranamu 3anperieH (ctathbs 120 Koncturynun). Tem He MmeHee
ctatbst 120 B HacTosiee BpeMst HAXOAUTCS Ha paccMoTpeHnn. Kpome atoro, ciemyer oT-
METHTb, YTO B XOJI€ CYIONPONU3BOICTBA MOYKHO HEMOCPEACTBEHHO CCHUIATHCS HA IOJIO-
KEHMSI IPAMOTO JEMCTBHS MEXKTyHAPOAHBIX JOTOBOPOB U PEIICHNUN MEXIyHapOIHBIX
OpraHU3aLuii, B KAKOM CITy4ae Cy/bl 00s13aHbI OCYIIECTBISATh KOHTPOJIb BHYTPUTOCYAapCT-
BEHHOT'0 3aKOHO/IATENBCTBA, B TOM yHciie akToB [lapiaMenTa, OTHOCUTENBHO UX COOTBET-
CTBUS JAaHHBIM TOJIOKEHUAM MEKIYHApOJAHOTO NpaBa M HE MPUMEHATh B KOHKPETHOM
JieNle aKT WM WHOE TOJIOKEHNE BHYTPUTOCYAAPCTBEHHOIO 3aKOHOAATENBECTBA, KOTOPOE
MIPOTHBOPEUHT MEXAYHAPOAHOMY IpaBy. TeM He MeHee, Tak Kak MHOTHE TaKUE MOJI0XKe-
HUSl MEXJIYHapOIHOIO IpaBa UMEIOT aHAJOrd B HHUJEPJIAHACKOM KOHCTUTYLIHOHHOM
paBse, B 3TOM cMblcie Huaepnanasl MOKHO CUMTATh TOCYAAPCTBOM, UMEIOLIUM CUCTEMY
KOHCTUTYIIHOHHOTO KOHTPOJISL B MaT€pHUaIbHOM CMbICIIe. AHAJOIMYHO BhIIIECKa3aHHOMY
OpaHius BHEIPWIA TAKXKE nOCedyrowuli KOHTPOIb KOHCTUTYIITHOHHOCTH 3aKOHOB U
TaKUM 00pa30oM M3MEHMJIA CBOE TPAIULMOHHOE OTHOLICHUE K TBEPAOMY HPUHLUILY pa3-
JIEJICHUS BJIACTEI?.

33. B cirygae 607BITUHCTBA JTATHHOAMEPUKAHCKHUX TOCYIapCTB 3aMETHO CHITBHOC
BJIUSIHUE aMEPUKAHCKON MOJEIN KOHCTUTYLIMOHHOTO KOHTPOJS C CHJIbHBIM Bepxos-
HbIM CynoMm (Hampumep, B bpaswmnn, Mekcuke). HekoTopbie BEIOpanu criennain3u-
poBannbli Koncturyumonnsii Cyn (manpumep, [lepy, Uwmnum). BonbmumHCTBO
rocynapcts Marpuba mocienoBaino GppaHIly3cKoid MOJIENIH, CYIIECTBYOIICH 10 pe-
dhopmer 2008 roga.

22 Tem ve MeHee B0 OpaHIyy 10 poBeaeHnst pe)OpMbL, BHSAPHUBIICH HHCTUTYT PACCMOTPEHUS 1€ MO TIpei-
BapHUTEIBHEIM 3arpocaM cynoB B 2008 romy, 0ObIMHBIE CYJIbH, JaXKe IIPU TOM, YTO He OBLIH YIIOTHOMOYCHBI
OCYILIECTBIIATH “KOHCTUTYLUOHHBIN KOHTPOJIB”, MOTJIM OCYIIECTBIIATh ‘‘KOHBEHIIMOHHBIM KOHTPOJB , T.€.
OHH pacCMaTpPHBAIIF COOTBETCTBHE HAIIMOHAIHHOTO 3aKOHOIATEIbCTBA MEXKTyHAPOIHBIM JIOTOBOPAM, Ha-
npumMep EBporreiickoit KOHBEHIHH O IpaBaM deIoBeKa, 00eCIeurBast 3alINTy TIPaB YeI0OBeKa.

2 http://www.parliament.uk/about/how/sovereignty/. Tem ne menee 3axon “O mpasax uenmoBeka” ot 1998
TOJIa IIPeICyMaTPHBAET, UTO CyIBI PACCMATPHBAIOT COOTBETCTBUE 3aKOHOIATEIILHBIX AKTOB IIPaBaM, ycTa-
HosireHHBIM B EKITY, 1 MOTYyT npH3HATH MX HECOOTBETCTBYIONIMMH, Y€MY MOXKET IOCIIEJOBATH ITPOLECC
10 BHECEHHIO N3MEHEHUH B 3aKOHOJATeIbCcTBO. TeM He MeHee [lapraMeHT perraet, kKakue HU3MEHEHHS
BHECTH B 3aKOHOIATENBCTBO. CM. HIKe, a Takke 3akoH “O mpaBax yenoBeka” oT 1998 roma, Crares 4.

24 Cwm. ©paHIy3cKuil KOHCTUTYLIMOHHBIH 3aKkoH oT 23 utons 2008 roza.
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2. Zleuenmpaﬂwoeaunbtﬁ KOHmMpOJb npomue yeHmpaiu306aHH020 KOHmMpOoJi

34. TlepBoit MOAENbIO KOHCTUTYLIMOHHOTO KOHTPOJIS SIBIISIETCS aMepuKaHcKast. OHa
XapaKTepHU3yeTCs JCICHTPATH30BaHHBIM, HHIIUISHTHBIM ITOPSIKOM PACCMOTPEHHUSI eI
1 o0ecreynBacT NPSIMOK JOCTYI K KOHCTUTYLIMOHHOMY TPABOCY/IUIO JIJISl TPAKIAH, TaK
KaK OHH MOTYT MOJHUMATh BOTIPOCHI OTHOCHUTEIFHO HEKOHCTUTYITMOHHOCTH B CyJIax.
OObIYHBIE CyABl MOTYT pacCMaTpPUBaTh KOHCTUTYIITMOHHOCTH MMPABOBOW HOPMBI UJTH WH-
TUBUAYyaTbHOTO akTa. CybU TaKUX CYJOB MOTYT HE MPUMEHATh HOPMY HIIH aKT, KOTO-
pBIfl CUMTAIOT HEKOHCTUTYIIMOHHBIM. [IpemMymiecTBo 3TOH MOAend B TOM, YTO
3asIBUTEIIb HE JIOJDKEH, KaK B CITydae JPyTroi MOICIH, 10XKHU/IAThCS OKOHYAHUS JJTUTEIb-
Horo mnpouecca B Konctutynuonnom Cyme. OgHaKo 3TO IPEUMYIIECTBO JOIKHO TPO-
THUBOTIOCTABIISATHCS BO3MOXXHOCTH PACCMOTPEHUS OJIHUX U TEX YK€ KOHCTHTYIIMOHHBIX
BOIIPOCOB ¥ BOIIPOCOB OTHOCHUTEIHFHO 3aKOHOB Pa3HBIMH OOBIYHBIMH CyIaMH OJTHOBpE-
MEHHO W HEeyT0OCTBY, KOTOPOE MOXKET MMETh MECTO B JAHHOM CiIydae. ITO MOXKET IpH-
BECTH K MPUHSATHIO TPOTUBOPEUNBHIX PEIICHHI: K IPOTUBOPEUUSIM U HEOIPEIeIIeH-
HOCTH B 3aKOHE, TaK KaK pa3HbIC CY/(bl MOTYT JIaBaTh Pa3HbIC TOJKOBAHUS OTHOCUTEIHHO
KOHCTUTYLIMOHHOCTH OJHOM M TOU k€ HOpMbI. B pe3ynbrare 310 NpuBENET K JIUTENb-
HBIM, JOPOTOCTOSIINM aNeJUIIIIMOHHBIM MPOIeccaM, €CIu pemeHus OyayT o0oxkaino-
BaHbl B BepxosHoMm Cyne. Eciim He OyayT MpeacTaBIIeHBl TaKHE KajloObl, OCTAHETCS
HEOIPEICIICHHOCTh B 3aKOHE, TaK KaK Oy/leT OTCYTCTBOBaTh KOHKPETHOE pEIIeHHE,
Jaroliee HeJByCMbBICIICHHOE ToikoBaHne Kornctutyuu?®. Tem He MeHee JIeIeHTpaIn-
30BaHHBIN KOHTPOJIb OCTAETCS BIIOJIHE JICHCTBEHHBIM BHJIOM KOHCTHTYIIHOHHOIO TIpa-
BOCYIUS%.

35. Hecmotps Ha 10, uto . Kenb3eH gake oTBeprai uier0 BHEAPEHMs 3aIIUTHI IpaB
YeNoBeKa B CyAeOHOM MOPSIIKE KaKk TaKOBYIO?/, OH pa3paloTall ajJbTepHATUBY JICIICHT-
panu3oBaHHOMY KOHTpOJt0. B aBcTpuiickoit Koncrurymuu 1920 roga oH paspabdoTtait
MO/IENTb IIEHTPAIN30BaHHOTO KOHTPOJISI?S. DTa MOsienbh MMela NCKITIOUNTENbHBIA yCex
B CTpaHax, HaXOIMXCs B IEpUOJie Iepexoa K aeMokparun?’. Hanpumep, nocie BTo-
poif MUPOBO¥ BOWHBI OHA ObLIa BHeApeHa B I epmannu u Mranun, B korme 1970-b1x - B
Ucnannn® u [Mopryranum n ¢axtuyecku Bo Bcex rocynaperBax LlenTpanshoii u Boc-

25 M. Kau, Bundesverfassungsgericht und US Supreme Court: Die Bedeutung des United States Supreme
Court fiir die Errichtung und Fortentwicklung des Bundesverfassungsgerichts, Springer, Berlin/Heidelberg,
2007, ctp.304 f. Monako 1 HopBerust Bckope mocienoBain npuMepy nena Mapoepu npotuB ManucoHa.

CDL(1998)059, Opinion on the reform of Constitutional Justice in Estonia.

Kelsen, Hans, La garantie juridictionnelle de la Constitution, Revue de.Droit. Public, 1928, vol. 44, ctp.

197-257. Crarps 144 nepsoii Bepcun ABctpuiickoit @enepansHoit Koncrutynuu Act (B-VG), BGBI.

1/1920 y>xe mpenycMaTpuBaia HHANBUAYaIbHBIH 1ocTym B KoncTuTynnonusiit Cyn ABCTpUH IO aIMHU-

HUCTPATHBHBIM AenaM. Takoe momHoMoune yxe uMmen npeamectBeHHuK KC, Reichsgericht. Tem He

MeHee, MPAMO MHAMBUIYAIbHBIH JOCTYTI ISl OCIIAPHBAHMS 3aKOHOB M MHBIX HOPMAaTHBHBIX AKTOB B

Koncrurymmmonnom Cyne 0611 BHenpeH B 1975 rony mompaskamu k ctathsiM 140 u 139 BVG (cratbs

1.8 BVG BGBI. 302/1975).

28 [lepsonid Konctutrynnonnsiit Cyn, oqHako, ObUT co3/1aH HE B ABCTpHUH, a B UeXocIoBakuH B (eBpaie
1920 roxma (Constitutional Act no. 21/1920 Coll.). ABctpuiickuii Cyn ObIT cO31aH HECKOIBKO MECSIICB
crycts, B okTA0pe 1920 roxa.

2 Tlo yrBepxaenuto JI. [apaunkoro, “mocie nepuoaa aBTOPUTAPHOTO PEXKUMA CYIIECTBOBIIME CYIbl HE
HMMEJH JOCTaTOYHBIX TapaHTHH CTPYKTYPHOH HE3aBHCHMOCTH U CBOOO/IBI B (JOPMUPOBAHHUH CBOUX IT0-
sunmit” (Cm. L. Garlicki, “Constitutional courts versus supreme courts”, International Journal of Con-
stitutional Law 2007 5(1), Oxford University Press, Oxford, B:
http://icon.oxfordjournals.org/cgi/content/full/5/1/44#FN59#FN59, mposepeHo 11 despains 2009).

3 Hecmotps Ha TO, 4To B Mcnmanuu cymectBoBai cya Ao 1978 rona, yupexnernsiid B 1931 roxy.

2
2
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To4HOI EBporbL, 4TO cTa10 0co0eHHO 04eBHIHBIM Mocie pacnaaa Coserckoro Corosa.
B nienTpann3oBaHHOM MOJENM cIEMaIbHbIN Cy/, KaK IPaBUIIO, HE HAXOMAIIMICS B CU-
cTeMe OOBIYHBIX CYIOB, YIOJTHOMOYHBAETCS pacCMaTpyBaTh KOHCTUTYIIMOHHOCTh HOP-
MaTUBHBIX aKTOB. B cioydae JaHHOW MONENM KOHCTUTYLIMOHHBIM KOHTPOIb
ocyuectisiercss Konctutyunonnsim Cynom uinu BepxoBasiM Cynom, KOTOpBIH, B J10-
MOJIHEHUE K CBOCH OOBIYHOM aneuIIMOHHON I0PUCAUKINHN, KOMIIETCHTEH OCYIIECTB-
JSITh KOHCTUTYLHOHHBIN KOHTPOJIb. JJaHHBIM KOHTPOJIb OCYIIECTBIsETCS B (hopMe Kak
KOCBEHHOTO, TaK U MpsIMOro Aoctyna. [IepBrlii nMeeT MecTo B OOBIYHOM CY/IOTIPON3BO/I-
ctBe. Cynbst (OOBIYHBIN CY/IBS), PACCMATPUBAIOIIHIA YIIOMSIHYTHIE /IeTia, TPUOCTaHABIIHU-
BaeT?! MPOU3BOICTBO IO A€y B ClIydyae BO3HHUKHOBEHMs BOIPOCA OTHOCHUTEIHHO
HEKOHCTUTYLMOHHOCTH 1 00paIaeTcsi ¢ MpeABapuTeIbHBIM 3apocoM B KoHCTUTYLIHOH-
Hbl Cyz 17151 paccMOTpEHHSI JAHHOTO BoIlpoca. Bo BTopoMm citydae npecraBisercs HH-
nuBUAyanbHas kanoda B Koncturynuonusiii Cyn, 0ObIYHO MOCTE HCUepIaHus BCEX
HHBIX CPEACTB MPABOBOI 3aIUTHI. J[ByMsI IIaBHBIMU NMPEUMYIIECTBAMHU LIEHTPAIN30-
BaHHOUM MOJIeNH SBISIOTCS: 1) OoJbliee eMHCTBO CyIeOHOM NPAKTHKK U 2) ITpaBoBast
0€30MacHOCTb, TAK KAK JaHHASI MOJIEJIb HE IOy CKAeT HAJTMYMSI PACXOISIIUXCS] PeIleHUH
10 BOITPOCAM HEKOHCTHUTYLIHOHHOCTH, YTO MOXKET IIPUBECTU K HEUETKOCTH B IPUMEHE-
HUU 3aKOHa.

36. TpynHO KiTaccuUIMPOBATh CHCTEMY Ha JICIIEHTPAIM30BaHHYO H IIEHTPAJIH30-
BaHHY10. CyIIHOCTh cucTeMbl onpeaenstor Cya uiu Matepuaibible komnerenuuu Cyna,
KOTOPBIE OIPEEISIOT, €CTh JIU OJIMH €AUHCTBECHHBIN OPTaH, YIIOJIHOMOUYEHHBIH paccMar-
pUBaTh KOHCTUTYIIMOHHBIE BOIIpochl. COOTBETCTBEHHO B JaHHOM lccienoBanuu mpa-
BOBBIC CUCTEMBI I'OCY1apCTB-4JICHOB BeHeHHaHCKOﬁ KOMHCCHU TTOAPA3ACTIAOTCS Ha TPHU
CUCTeMBI: 1) MMeronue AeleHTPAITN30BAHHY IO MOZIETh KOHCTUTYIIMOHHOW IOPUCANKIINY;
2) UMeroIIre eHTPATN30BAaHHYIO MOJIETh U 3) UMEIOIINE CTIeNaIbHBIN BUJI KOHCTUTY-
[IMOHHOH FOPUCIUKITHI 2,

37. Ctpanam#, B IIOJTHOM 00ObEME IMPUMEHSIONTIMHE JICIICHTPAIN30BAHHBIA KOHCTH-
TYLIMOHHBIA KOHTPOJIb, siBisitoTca Janus, @unnsunus, Ucnannus, Hopserus u HIsenus.

38. LleHTpamm30BaHHBII KOHTPOJIH CYIIECTBYET B Astbanwu, Ammkupe, AHIoppe, Ap-
MeHun, ABctpun, AzepOaiikane, bensruu, benopycceun, Xopsatun, Yemnickoii Pecry0-
nuke, Opanuu, [py3un, ['epmanun, Beurpuu, Uranuu, FOxuoii Kopee, JlatBuu,
Jluxtenmretine, Jlutee, JlrokcemOypre, Yepnoropuu, Momnnose, [lonbmie, Pymbinumy,
Poccun®’, Cepbun, CnoBakuu, Ciiopenuu, Mcnanuu, “beisiieit FOrocnasckoii Pecry0-
nuke Maxenonus”, Typrum u Ykpanne. KoHCTUTYIIHOHHBIE COBETHI AInKupa, OpaHIum,
Mapoxkko, TyHuca Takxe sBISIFOTCS OpraHaMu, ClielIMaIu3upOBaHHBIMU B OCYIIIECTBIIe-

31 OOBIYHBIN CY/Ibst MOJKET OBITH 00sI3aH C/IeNaTh 3TO M0 XOAaTallCTBY CTOPOH (HanpuMep, B benbrun) win
MOXKET CJeJIaTh 3TO TOJIBKO B CIydae, KOTJa OH pas/elsieT COMHEHUs CTOPOHbI MJIM CaM COMHEBAeTcs B
KOHCTUTYLIHOHHOCTH TIOJIOXKEHUS], TO/IIekKAIIET0 IPUMEHEHUIO B TAaHHOM JIeJIe.

32 CDL-JU (2001)22, G. Brunner, “Der Zugang des Einzelnen zur Verfassungsgerichtsbarkeit im europdis-
chen Raum”, report for the CoCoSem seminar in Zakopane, Poland, October 2001, ctp. 35f.

3 Bce ccpuikn Ha DenepanbHblid KOHCTUTYHHOHHBIN 3aKk0H "O Konctutynmonnom Cyne Poccuiickoit ®e-
Jlepaliii” OCHOBaHbI Ha JAEHCTBYIOLIEM B HacTosulee Bpems TekcTe. OqHako B 3aKOH ObLIM BHECEHBI
BaYXHBIE H3MEHEHUsI, KOTOpbIe BCTynaioT B cuity ¢ 11 ¢eBpainst 2011 rona. Takum ob6pazom, OyayT nzme-
HEHBI HEKOTOPbIE CTaThH, KOTOPBIE YIIOMHHAIOTCS B TaHHOM VcciieoBanuu, 1 yacth HHGOpPMAIUH, 3a-
KJIOueHHOIt B MccneoBanum, MOXeT ObITh N3MEHEHA.
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HUU KOHCTUTYHHUOHHOI'O KOHTPOJIA, AaXKE €CIIN CYyTh UX ACATCIBbHOCTHU OTIMYACTCA OT
CyTH ACATCIIBHOCTHU BBIMICYIIOMAHYTBHIX KOHCTUTYLIMOHHBIX CY/10B.

39. “CreunanbHas KOHCTUTYIIMOHHAS FOPUCAUKINA CYIIECTBYET BO MHOT'HX TOCY-
JapcTBax-uwieHax BeHennaHckoil KOMHCCHHM U B FOCyAapcTBaX, UMEIOIIHUX CTaTyC Ha-
Omonareneit npu BenenmaHckol komuccnu. B 9THX rocymapcTBax B ONpeesieHHOM
CTEIIEHH OCYIIECTBIISIETCS JCLIEHTPAIN30BAHHBIN KOHCTUTYLIHOHHBII KOHTPOJIb, HO, HE-
CMOTpsI Ha 3TO, cymiecTByeT u BepxoBubiid Cyn (mim naxe “Koncrurtyrmonnsriii Cym ™),
KOTODBII MMEET IMOJTHOMOUYHE JINIIATh HOPMATHBHBIE aKThl FOPUINUECKOM CHIIBI MIIH pa3-
pewars aena (MHOTIA AaXe 10 CYIIECTBY) MO 0OpaeHUIO CYA0B HIKECTOSINX HHCTaH-
nuii. B bpaswiuu, Hanmpumep, NpeayCcMOTpeHa CMEIIaHHasi CHCTEMa KOHCTUTYLIUOHHOIO
KOHTpoOJIs. AHJoppa, Yunn u [lepy’® uMErOT KOHCTUTYIIMOHHBIE CY/bl WIIH TPHOYHAIBI
C OOLIMPHBIMY [OJTHOMOUYHSIMH.

40. Aprentuna, bpasumms, Kanama, Kurnip¢, Scronus, ['perus, Mpnanaus®’, M3panis,
Snonus®, Mansra, Mekcuka, Monako, [lopryramus, Can-Mapuno, FOxuas Adbpuka’®,
[Betimapusa® u CLLIA BHeAPWIN IEIICHTPATN30BAHHBIA KOHTPOJIb, HECMOTPS Ha TO, YTO

3 Kak B ciyuae Annoppsl. B Ilopryranun Koncturyunonsslit Cyq uMeeT OTAEeIbHYI0 FOPUCIUKIHIIO C
OIIpe/IeNICHHBIMU TTOTHOMOYMSIMHU, HO CYIIECTBYET TaKKe 00Iasi CUCTeMa ACHEHTPATH30BaHHOTO KOH-
CTUTYIMOHHOTO KOHTPOJISL, OCYIIECTBIIEMOTo o0bIYHBIMI cyaamMu. B Dcronnu npu Bepxosrnom Cyne
cymecTByeT Kosterus mo paccMOTpEHHIO KOHCTUTYLIMOHHBIX jKano0 (HECMOTpsI Ha TO, YTO OOBIYHBIE
CyJBI TaKKe MOTYT PacCMaTPHBaTh KOHCTUTYIIMOHHOCTH), a B [lepy n Unin CymecTByIOT KOHCTHTY-
[IHOHHBIE TPUOYHAIIBL.

35 H. Nogueira Alcala, “El recurso de proteccion en Chile”, Anuario iberoamericano de justicia constitu-
cional, no. 3, 1999 , Madrid, 1999, B: http://dialnet.unirioja.es/servlet/articulo?codigo=1976169, mpo-
BepeHo 25 ¢despans 2009.

3 Cormacuo netictByronieit Koncrurynnu 1960 roma 6b1mm co3nans! 1Ba BepxoBHEIX cyma: a) BepxoBHbrit
Koucturyrmonnsiit Cyn u 6) Beiciumit Cyn. BenenctBre 00CTOsTENBCTB, BOSHUKIIKX B 1963 roay u mo-
BJICKIIIMX HECOCTOSTENBEHOCTh CyneOHOM BiacTu, ObuT coznan Bepxosubiii Cyn Kumpa 3axonom (33/64)
“O0 ocymecTBieHUH paBocyaus”. IBa BepXoBHBIX cyna ObLIN COSMHEHBI B ICUCTBYOIIHI BepXOBHBII
Cyn Kurmpa, KoTopbIii IMeN HOJHOMOYHS 1 FOPUCAUKLINIO IBYX CYAOB COIIacHO 3akony “O0 ocymiecTs-
neHuu paBocyaust” ot 1964 roma. Takum o6paszom, Bepxosusiit Cyx Kumpa sieistercst Takxke BepxoBHBIM
KOHCTI/ITyL[I/IOHHl)lM CyﬂOM, paccMaTpUuBarOIMM KOHCTUTYIHUOHHOCTD IMPEACTABIICHHBIX 3aKOHOAATEIIb-
HBIX aKTOB 10 3anpocy IIpe3nnenrta PecmyOmiku, CIopsl OTHOCUTEIBHO TTOTHOMOUHMH MKy OpraHaMH
WIIH BIIacTsIMU PecryOinky, KOHCTHTYIIMOHHOCTD JEHCTBYIOIINX 3aKOHOB. OH TaKKe SBISETCS AJIMH-
HHUCTPAaTHBHBIM CYJIOM C HCKIIFOYNTENbHBIMI KOHTPOIBHBIMH TTOTHOMOUYHSAMH. B kauecTBe A aMuHHCTpAa-
tuHoro Cyna Bepxosuslii Cyp, 3acearoluii B cOCTaBe OJJHOIO CyAbU, UIMEET IOPUCIUKLIUIO Cy/la epBOi
MHCTAHLIUH M NUMEET aneIUIAIMOHHYI0 1 OKOHYATEIbHYIO IOPUCANKIIMIO, 3aCe/asi B COCTABe IISTH Cy/eH.

37 Bepxosusiit Cyx u Beicoknit Cyq MOTYT NpH3HATh HOPMATHBHBIH MM HHIUBHIYATbHBIH aKT HEKOHCTH-
TYUUOHHBIM U IPUHATH PCIICHHUE O BOSMCIICHUN y6]>ITKOB 3adBUTCIIIO, CM.
http://www.supremecourt.ie/supremecourt/sclibrary3.nsf/pagecurrent/
9034466B2045ESEC8025743200511625?0pendocument&l=en, mposepeno 9 ampens 2009.

3% H. Hyun Lee, Rapporteur, Report for the Asian Constitutional Courts, B:
http://www.venice.coe.int/ WCCJ/Papers/KOR Kong%20Hyun%20Lee3 E.pdf, mposepeno 10 mapra 2009.

3% HecMOTpst Ha TO, 4TO OOBIYHBIE Cy/Ibl pACCMATPUBAIOT JI€N1a, KACAIOIIHECs TAKKEe KOHCTUTYIIHOHHBIX BO-
MIPOCOB, BBICIIMM CyAOM IO KOHCTHTYIIMOHHBIM BompocaMm ssisercs Koncturynnonnsii Cyn FOxuoi
Adpuknu. B Koncrurynuonnsiit Cyx MOXXHO 00paTHThCSI HEIIOCPEICTBEHHO MITH IIOCPEICTBOM 00XKajI0-
BaHUS PEIICHUH CyI0B HIKECTOSIINX NHCTAaHINH. KOHCTUTYIIMOHHBIH Cyn 001aaeT HCKITIOYNTETBHON
IOPUCIVKIHEH B peIIIeHHH MHOTHX BOIIPOCOB, B TOM YHCJIE B BOIIPOCAX MOATBEPKACHNS PEIICHHH 00bIY-
HBIX Cy/I0B O IPU3HAHNM HOPMATUBHOTO aKTa (CTaTyTa) HEKOHCTHTYIIMOHHBIM.

40 CrnemyeT OTMETHUTH CIIEAYIONIYI0 0COOCHHOCTh KOHCTHTYIIHOHHOTO KoHTpois IlIBeliapun: cormacHo
crarbe 190 Koncruryrmu IlBeiinapckoit Kondenepamn “denepansubiii BepxoBusiii Cyz u uHbIE Cy-
neOHBIC OpraHbl MPUMEHSIOT (heepalbHbIe aKThl U MEXKIyHAPOIHBIC JOTOBOPHI”. DTO 03HAYAET, YTO
®enepanbubiii BepxoBHblit Cyl MOXKET He IPUMEHSATh HEKOHCTHTYIIHOHHBIE KAHTOHAIBHBIE H MEXKKaH-
TOHAJbHBIE 3aKOHBI, (hesiepanbHble TOCTaHOBIEH!S, peneHns PenepanpHoro codpanus, PegepanbHOTO
coBera H (eznepanbHOi aqMuHACTpanu. OHAKO YTO KacaeTcs (eaepabHbIX aKTOB M MEXKTyHAPOIHBIX
noroBopos, denepanbHblil BepxoBHbI Cyn MOXKET HOAHATH BOIPOC OTHOCUTEIBHO UX HEKOHCTHUTY-
IHOHHOCTH, HO ()OPMATIBHO HE MOXET OCYIIECTBIISITH KOHTPOJIb OTHOCHTEIILHO 3TOTO.
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MIPEIOCTABISIOT CHEIHATBbHBIC KOHTPOIbHBIE moHOMOouus Bepxosuomy unu Koncrurty-
nuonHomy Cyny (kak B ciy4ae [opryramuum u FOxxHol Adpurku, rie cymiectByer Koncru-
TyunoHHbI Cy). Cyaompou3BOACTBO M KOHTPOJIBHAS MEATEIHHOCTD BBIMICYTIOMSIHYTHIX
BEPXOBHBIX CY/IOB TakXke OyIyT paccMoTpeHbI B taHHOM MccnenoBanun. B Hunepmanmax
CYIIIECTBYET Jiaxke OoJiee NeleHTpai30BaHHas cucTeMa. He mpemycMoTper Kak creru-
AJBHBIN CYJI, TAK U BEPXOBHBIN CYII CO CIICLHAIbHBIMU KOHTPOJIBHBIMU HOJIHOMOYMSIMU. Bee
cyapl HuziepiianaoB MMEROT MOJTHOMOYHE (M 00s13aHHOCTh) OCYIIECTBIISITh KOHTPOJIb BHYT-
PHUTOCYIapCTBEHHOTO 3aKOHOAATENILCTBA C TOUKH 3PSHUSI KOHBEHIIUHN O MpaBax YelioBeKa U
JPYTUX HETIOCPEACTBEHHO ACUCTBYIOIINX MEXTyHAPOIHBIX JOTOBOPOB.

41. CnenyeT OTMETHTD, UTO JICHIEHTPAIN30BAHHBIC U IEHTPAIN30BAHHBIC CUCTEMBI
PEIKO CYIIeCTBYIOT B UHCTOM Buje. MHCTUTYT stare decisis, HampuMep, BHEAPUI dIie-
MEHT €MHO00Pa3HOTO TOJKOBAHUS B ACTICHTPATN30BAHHBIX CHCTEMax. B mieHTpanm3o-
BaHHBIX cucremMax KoHctutyrmonHsld Cyn Janexko He eIUHOIYIIHO TpPHU3HAETCS
€IMHCTBEHHBIM OPTaHOM, KOMIIETEHTHBIM PacCMaTpPUBATh U JIaBaTh TOIKOBAaHHE 3aKOHOB
OTHOCUTEJIBHO UX KOHCTUTYLIHOHHOCTH.

42. B mopTyraabCKoil CHCTEME COYETAIOTCSI CHCTEMBI [IEHTPATM30BAHHOTO U Jie-
LEHTPAIU30BAHHOTO KOHTPOJIsi. OOBIYHBIC CYJbl MOTYT OTKAa3aThCsl IPUMEHSThH 3aKOH,
KOTOpI:Iﬁ CUYHUTAOT HEKOHCTUTYIIMOHHBIM, HO HCIIPUMCHCHUC I[eﬁCTByeT TOJIBKO OTHO-
CHUTEJIbHO KOHKPETHOTO JIeNa, a 3aKOH KaK TAaKOBOHM ocTaeTcs B cuie. TeM He MeHee, eciH
OOBITHBIC CYIBI TPU pa3a MPU3HAIOT 3aKOH HEKOHCTUTYITMOHHBIM, ITPOKYpaTypa MOXKET
obpatuthcs B Koncrurymuonnsrit Cyn 1uisi IPUHATHS PEIICHUS ¢ 00Ie00s3aTeIbHOM
CHIION 00 OTMEHE 3aKOHA.

3. Abcmpakmuulii KOHMPOIL RPOMUE KOHMPOAA 8 C6A3U C KOHKPEMHbIM 0e1om*!

43. OcymiecTsisis abCTpaKTHBIN KOHTPoJIb, KoHcTuTymonHbIi CyJ1 paccMarpuBaeT
3aKOH WJIU [IOCTAHOBJICHHUE, UMEIOIIIEe CUILy 3aKOHA, BHE CBS3M C KOHKPETHBIM [I€JIOM
WK IIPOM3BOACTBOM IO 1ieity. V3 BBIIECKa3aHHOTO O AELEHTPAIN30BaHHOM KOHTPOJIE
1 KOHTPOJIE B CBSA3M C KOHKPETHBIM JIEJIOM CIIEAYET, YTO JCLIEHTPaIN30BaHHbIH HOpMa-
TUBHBIA KOHTPOJb 00s3aTE€JILHO CBSA3aH ¢ KOHKPETHBIM JesioM. L{eHTpann3oBaHHBIN
KOHTPOJIb MOKET OBITh KaKk aOCTPaKTHBIM, TaK U B CBSI3M ¢ KOHKPETHBIM JeTIoM*.

4 Takas (popMynHpoOBKa OblTa BEIOpaHa MpeIHaMEPEHHO BO N30€KaHHE TEPMUHOJIOTUUECKHIX Pa3InIHid, CBS-
3aHHBIX CO 3HAUCHHSMH TePMUHOB ‘‘a0CTPAKTHBINH-KOHKPETHBIN KOHTPOIL” B PA3HBIX S3BIKAX MM IIPaBO-
BBIX KyJIbTypax. B ofHOM citydae nx pa3yndaioT o ToMy HPH3HAKY, KTO SBISIETCS] HHUIIMATOPOM KOHTPOJIS
(abCTpaKTHBIH - BHE CBSI3U C KOHKPETHBIM JIETIOM, KOHKPETHBIH, TI0TOMY 4TO OBLT HAHECEH Bpe/] IIPAaBOBOMY
TIOJIOKEHUIO JINIA). B pyrom citydae, B 4aCTHOCTH B HEMEIIKOH IOPHIITIECKOH TEPMHHOJIOTUH, KOHCTH-
TYIIMOHHBIH KOHTPOJIb CAUTAETCs] KOHKPETHBIM, €CIIH OH OCYILECTBIISIETCS 10 TIPEIBAPUTEIIHHBIM 3aIIpocaM
CY/I0B, @ KOHCTHTYLIMOHHAsI )KaJ100a CUMTACTCS TPETHUM, OTIEIBHBIM BUIOM KOHTPOJISL, OCYILECTBIISIEMBIM
Konctutyunonnsiv CyzioM, KOTOpBII HE Ha3bIBaeTCsl "KOHKPETHBIM'.

4 B. Cagypcku yTBEpKAACT, UTO JasKe €CJIM KOHTPOJIb CBSI3aH C KOHKPETHBIM JI€JIOM, KOHTUHEHTAIbHO-EB-
POIEHCKHE KOHCTUTYIIMOHHBIE CY/IbI JIENA0T a0CTPaKTHBIE PACCYKACHUS IIPU PACCMOTPEHUH 3aKOHa. B
OTIMYHE, HAaNpUMep, OT amepHkaHckoro BepxosHoro Cyna, eBpomneiickue MeXxaHH3Mbl KOHTPOJISI OCHO-
BaHBI HA KEIb3EHCKON naee “ounineHus” mpasonopsaka. CieqoBaTeabHO, CONIACHO JAHHOMY aBTODY,
KOHCTUTYIMOHHBIE CyAbl HE HOJDKHBI Pa3pelaTth HHANBUIyalbHBIE Jea Mo cymecTBy. CM. 0COOSHHO
W. Sadurski, Constitutional Justice East and West: Democratic Legitimacy and Constitutional Courts in
Post-Communist Europe in a Comparative Perspective, Kluwer, 2002 and Rights Before Courts: a Study
of Constitutional Courts in Post-Communist States of Eastern and Central Europe, Springer, 2005.
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4. Ilpesenmuenblii KORMPOL NPOMUE NOC/IEOYIOULE20 KOHMPONA

44, KoHTPOJIb MOXKET OCYIIECTBISATHCS 10 MU MOCTIe OOHAPOTOBAHUS HOPMATHB-
HOTO aKTa. AOCTPaKTHBIM KOHTPOJIb MOXKET OCYIIECTBISITHCS KaK JI0, TAK M MOCIIe OOHa-
poaoBaHus. KOHTpOJ’IB B CBA3U C KOHKPCTHBIM ACJIOM MOXKET OCYILICCTBJISACTCS TOJIBKO
rocse oOHapoIoBaHus 001Iero akra,

45. Yacto aOCTpaKTHBIN KOHTPOJIb ¥ BO3MOXXHOCTH OCYIECTBIISTH KOHTPOJb IOCIIE
MPUHSTHS, HO IO 0OHAPOAOBAHMUS 3aKOHA OTOXKICCTBISIFOTCS C (PPAHITy3CKOH MOJIENBIO
KOHTpOJIs. B oTimame ot Hee, amepruKaHCKas MOAEIH SBISAETCS OCIEAYIONIeH U MHIIN-
JIEHTHOM, CBSI3aHHOM ¢ KOHKPETHBIM JCIIOM*4,

46. [IpeBeHTHBHBIN KOHTPOJIb MOTYT HHUITUHPOBATH TOJIBKO CIIEIIUAITBHBIE OPTaHBI,
npeaycMoTpeHHble B KoHCTUTyMn win B 3aK0HE, PelyCMaTpPUBAIOLIEM yUPEXKICHHE
Koncturynuonnoro Cyna, 1 HajieneHHble TakuM npaBoM. OH HEe MOXKET ObITh HHULIUH-
poOBaH pU3MYECKUMH U IopuaAndeckuMu Jtunamu. B FOxnoii Adpuxe, Hampumep, Ilpe-
3UJIEHT MOXKeT 00paTuThbes B Konctutyumonnsiii CyJ ¢ 3ampocoM O paccMOTPEHHUH
KOHCTUTYILIMOHHOCTH 3aKOHOIpOeKTa J10 ero npunstus [lapmamentom. Cyj paccmarpu-
BaeT ero KOHCTUTYIIMOHHOCTb. J[pyrumu rocyaapcTBaMu, IPUMEHSIONIIMHA TAHHBIH MO/~
xoll, ABIsOTCS PpaHius (IOciae rOJIOCOBAHUS OTHOCHUTEJIBHO 3aKOHA, HO JO €ro
obOHaponoBanus) u Kanana.

47. B yCIIOBHSX BO3pacTarOIIeii 3HAYMMOCTH OCHOBHBIX TIPaB U X 3aIUTHI HAIHO-
HAJBHBIM 3aKOHOJIATEISIM CIIETYET PEIUTh, KAKYIO pOJih JIOJDKHBI HTrpaTh KoHcTUTYIHS 1,
CIIEJIOBATEIILHO, KOHCTUTYIIMOHHBIE CY/IbL: IOJDKHBI JIX OHU TIPOCTO 3allUIIATh CYIIECTBYIO-
IMH KOHCTUTYIIMOHHBIN CTPOH (KOTOPBIM BKIIFOYACT B CE0SI TAKXKE 3aIIIUTY OCHOBHBIX IIPaB
B TOM CMBICTIC, YTO OHU SIBJISIFOTCS YACTHIO CYIIECTBYIONIETO KOHCTUTYIIMOHHOTO CTPOs)?
Nmn JOJIKHBI JIN 6LITI) ocoObIe rapaHThU OCHOBHBIX Cy6’beKTI/IBHBIX IpaB, IMPEeaAOCTABJICH-
HBIX yenoBeky Konctutyrmenr? CrnemyeT OTMETHTb, YTO €CTh OYeBHIHAS TEHIIEHIUS K
BHE/IPSHUIO MEXaHU3MOB 3aIlIUTHl MHIUBHU/IyaIbHBIX OCHOBHBIX ITPpaB KOHCTHTYIIMOHHBIM
Cynom, B 4aCTHOCTH, HOCPEACTBOM UHANBUIYAILHOTO AOCTyHa. KOHCTUTYLIMOHHBIN CTPOit
TaKKE HY>KIAeTCs B OXpaHe, M KOHKPETHBIE JeJIa YacTO CITy>KaT CPEACTBAMHU I YCTaHOB-
JICHUSI HEJIOCTATKOB U obecrieueHus mpuMeneHns Koncturymu.

B otnuuune oT nepBoHAYANIbHON KEB3EHCKONH MOJEIH, TAE TOIBKO KOHCTUTYLIHOH-
HbIC OpPraHbl ObLIN YIIOJTHOMOYEHBI 00Opaiarkcsi B Konctutyuonssiii Cyj, CyliecTByer
MOJIETTh, TIPEIOCTABIISIONIAS BO3MOKHOCTE (DM3HUECKUM U IOPUIMUSCKUM JIUIIAM OCIIa-
pHUBaTh KOHCTUTYLUHMOHHOCTh HOPMATHUBHOI'O MM UHIAWBHUAYAJIBHOIO aKTa, BO3MOXKHO,
3aTPAaruBaroLIEro NX UHTEPECHL.

48. 3asBUTEIIh MOXKET BBIPA3UTHh CBOE COMHEHHUE 10 TTOBOJY KOHCTUTYITHOHHOCTH
HOPMAaTHBHOTO WJIM MHAWBHIYaTHHOTO aKTa B XOJE CYAONMPOU3BOACTBA. B cucTemax c

4 Eci HOpMaTUBHBIN aKT MO CYIIECTBY HE SIBISIETCS WHANBHUIYAIbHBIM aKTOM.

44 AGCTpakTHBIN npesenmuehblil KoHmpons npespamiaet Konctutyuonnsiii Cya B apOuTpa MEXIy HC-
MOJIHUTEIBHON U SaKOHO)IaTeHbHOﬁ BJIACTBIO WJIM MApJIaMEHTCKUM MCHbBUIMHCTBOM, O6paTI/IBLUI/IMC${ B
Koucturyruonnsiii Cya U 00BIYHO CUHTAIOUIMMCS HONUTHYECKH 4yBcTBUTEIbHBIM. CM. Rosenfeld,
“Constitutional Adjudication in Europe and the United States: Paradoxes and Contrasts”, report prepared
for the UniDem Seminar 2003, B: CDL-STD(2003)037 Science and Technique of Democracy no. 37
(2003), T. Ginsburg, Comparative Constitutional Review, 2008.
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ACUCHTPAIN30BAHHBIM KOHTPOJIEM UMCHHO OOBIYHEI Cyabd pelIacT BOIIPOC KOHCTUTY-
IMUOHHOCTU HJIM HEKOHCTUTYHUHMOHHOCTHU IIOJIOKCHUA, OTHOCUTCIIBHO KOTOPOTo Cy-
IECTBYCT HECKOJILKO BAPUAHTOB. Ecmu Cyabs IMPU3HACT 3aKOH HCKOHCTUTYIITUOHHBIM, OH
HE IPUMCHACTCA.

49. OCHOBHBIM BOTIPOCOM NaHHOTO MccienoBanust SIBISIOTCS KOHCTUTYITMOHHBIC
JKaI00bl ¥ KOHCTUTYIIMOHHBIH KOHTPOJIb, KOTOPHIC MOTYT OBITH MPSAMO HJIH KOCBEHHO
WHUIMUPOBAHBI HE TOJILKO KOHCTUTYIHOHHBIMH OpPTaHAMH, HO U (PUINUCCKUMU HITH
IOPUIUYECKUMHE JIMIIaMU. TeM He MEeHee ClielyeT OTMETHTh, YTO B CIy4yae MPEBEHTHB-
HOTO ¥ TIOCIIEIYIONIETO KOHTPOJIsl, MHUIIMUPOBAHHOTO KOHCTUTYIIMOHHBIMU OpraHaMH,
IJIAaBHOM IEJIBI0 KOTOPOTO SIBJIIETCS 3all[UTa KOHCTUTYLIMOHHOTO CTPOsI, MOTYT BO3HUK-
HYTb BOTIPOCHI, KACAIIIUECS OCHOBHBIX IIPaB, U, CJICIOBATEIIBHO, OHU TAKIKE SBJISIOTCS
BaYKHBIM CPEICTBOM 3aIUTHI ATHX IPaB.

50. lannoe MccnenoBanue cocTouT u3 ueThipex dactell. B I'mase I paccmarpusa-
€TCs 1OCTYN K KOHCTUTYIITMOHHOMY KOHTPOJIIO, a TAK)KE JINLA U OpraHbl, KOTOPBIE MOTYT
MHULMUPOBATH KOHCTUTYLIHOHHOE CYIOIIPOM3BOACTBO, TO €CTh (PU3NUECKUE U IOPUIH-
YECKHUE JINLA MOCPEACTBOM MPSIMOTO JOCTYIA WM UHBIE OPraHbl B CIy4dae KOCBEHHOIO
nocryna. B I'mase Il paccMaTpuBaroTcst CyImIHOCTb CYONIPOM3BOJCTBA, TPEOOBAHUS U
npoueccyanbHble npasuia. B Imase III paccMmarpuBaeTcs 3HaY€HUE KOHCTUTYLIUOHHOIO
KOHTPOJIA JUIsl OCIIapUBAaEMbIX HOPMAaTUBHBIX akToB. B I'ase IV paccMarpuBarorcest UHbIE
BOIIPOCHI, CBSI3AHHBIE C KOHCTUTYIIHOHHBIM KOHTPOJIEM.

I. locTtyn K KOHCTUTYLHHOHHOMY KOHTPOJIIO

51. Ucropruecku nepBblid BUA KOHCTUTYLIMOHHOTO KOHTPOJISI OCYLIECTBIISUICS 00bIY-
HBIMU CYZIbSIMHU [TOCPEJICTBOM KOHKPETHOT'O KOHTPOJIS B CUCTEMAX ACLEHTPAIN30BAHHOTO
KOHTPOJISL.

KoHKpeTHBIN KOHTPOIb OCYIIECTRISICTCS Ha JTF000# cTaaru 0OBIYHOTO CYAO0IPOU3-
BOJICTBa OOBIUHBIM Cy/ibeil. B oTiinuue oT 0coObIX BUIOB KOHCTUTYIIMOHHBIX Kaj00,
KOHCTUTYIIMOHHOCTh HOPM MOKET OCIIAPUBATHCS TIOCPEICTBOM KOHKPETHOT'O KOHTPOJIS
B XOJI€ JIF000TO CYJI0NPOU3BOICTBA. JJOCTYIT K KOHCTUTYIIMOHHOMY KOHTPOJIIO, CIIe/I0Ba-
TEJTHHO, OTKPHIT TS TFO00W CTOPOHBI OOBIYHOTO CyHAONPOomn3BoacTBa. D(H(PEKTUBHOCTE
JIAHHOTO BHJIa KOHTPOJIS 3aBUCHT KaK OT 3HAHUI JIFOJIeH O CBOMX MpaBax, Tak U OT MOJ-
HOMOYHWH U TOTOBHOCTHU OOBIYHBIX CyZCH pacCMaTpuUBaTh HAPYIICHHUS OCHOBHBIX ITPaB™.
OTH yCIIOBUS SIBISIFOTCSI HE COBCEM OYCBHIHBIMU. JTa CUCTEMA XOPOIIO (PYHKIIHOHUPYET
TaM, I7le OHa YKOPEHUJIach B IPaBOBOM KynbType, HarpuMmep B Coenunennsix llTarax,
Kanane n CkaHIMHABCKUX TOCYIapCTBaX.

52. Tonbko B HEKOTOPBIX TOCYAapCTBaxX HE MPETyCMOTPEHBI CPEeNICTBA JUIs OCIapH-
BaHUS KOHCTUTYIIMOHHOCTH OOIIUX WJIM HHIUBUAYAIbHBIX HOPM (PU3NYECKUMH U IOPH-

4 Cwm. X. Philippe, “Le contrdle de constitutionnalité des droits fondamentaux dans les pays européens”,
Actes du colloque international " L effectivité des droits fondamentaux dans les pays de la communauté
francophone", Port-Louis (Ile Maurice), 29-30 septembre, ler octobre 1993, ctp. 412.
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JUYECKUMH JIMIIaMH, B TOM YHUCJI€ KOCBEHHO, TOCPEACTBOM PACCMOTPEHHUS /1€ O MpeJi-
BapUTEIBHBIM 3alIpocaM CyA0B. TakuMU rocyiapcTBamMu sABIsIoTCs Ainkup, Tynuc, Ma-
pokxko u Hunepnanapl. @paHiuys ToXKe BXOAWIIA B TPYIITY TaHHBIX TOCYIapCTB, HECMOTPS
Ha 10, uTo ['ocymapcTBennslit coet (Conseil d’Etat) MOT paccMaTpuBaTh KOHCTHUTYITHOH-
HOCTB JIF000T0 aKTa, UMEIOLIETO OoJiee HU3KYIO IOPUIMUECKYIO CHITY, YeM 3aKOHOATENb-
HbIH akT. OJJHAKO MOCTECHAS KOHCTUTYIHOHHAS pehopMa n3MeHMIa mo3uLuio Opanuun
o 3tomy nosoxy. HoBas crares 61-1 Koncturyuuu, xoropas 6puia BkitoueHa B Kon-
ctutyuuio B 2008 roay, BHeIpHUiIa HHCTUTYT “NpeIBapUTENbHbBIX 3allpOCOB OTHOCH-
TeTbHO HEKOHCTHUTYIHOHHOCTH . Pedopma mpemocTaBiseT BO3MOXKHOCTH JIUIIAM
OCIIOPUTH 3aKOHO/ATENbHBIA aKT, BO3MOKHO OTpaHUYMBAIOLIMN TapaHTupyeMbie Kon-
CTUTYLMEH IpaBa 1 cBOOOBI, B 00bIYHOM cyfe. Cyabs peraeT BOIIpoc 0 TOM, HallPaBUTh
s Bonpoc B TocynapctBenssiii Coser unu B Kaccanonnsiii CyJi, KOTOpbIE COOTBET-
CTBEHHO IIPUHHUMAIOT pellieHHe O MpeAcTaBiIeHnu Bonpoca B Koncturynnonusiii Coer.

53. Tak Kak MHAWBUYATIbHBIN JJOCTYI OCYIIECTBISET TIIABHBIM 00pa3oM (pyHKITHIO
3alUThl OCHOBHBIX ITPAB YEJIOBEKA M TaK KaK 3TH IPaBa, 32 UCKIIFOYCHUEM ITOJTUTHYCCKIX
(HarmpuMep u30MparebHOE MPaB0), a HHOTJIA U COLIMAILHBIX MTPaB (HAIpUMep MpaBo Ha
colpanbHOe 00ecrieueHue), 00BIYHO MPEIOCTABIISIOTCS IPaXIaHaM U HerpaxkaHam 0e3
KaKUX-TU00 Pa3iIuunid, TOJOKEHUS OTHOCHUTENHHO WHAMBUAYAJHHOTO MOCTYIa Ka-
CaroTcs BCeX WICHOB 00mecTBa*t. TeM He MeHee 3aluTa HHOCTPAHIIEB MOXKET OBITh HE
TaKoW BCEOOBEMITIONICH, KaK 3allliTa IPax/IaH.

54. B Koncrurynnonsstii Cyx MOTYyT oOpamarbcst pa3IudHble OpTraHbl Hid (hU3H-
Yyeckue u ropunndeckue muma. CorracHo mpoCcTol Kiaccu(UKAUN pa3IudaoT oopa-
LICHUS TOCYIapCTBEHHBIX MM KOHCTUTYLHOHHBIX OPTaHOB, B TOM YHUCIE CYAOB*, U
Kao0bl (PU3NYCCKUX HITU IOPUINYCCKUX JIUIl. B HEKOTOPBIX rocyaapcTBax, Takux Kak
AnoGanus, ABctpust, Xopsatust, Beurpus, Monmosa* wiu “Bbeisiiast FOrocnasckas Pec-
myomuka Maxkenonns”’, Koncturyruonnsrii Cymn MOXET HadaTh CyJOTPOU3BOACTBO 10
cobOcTBeHHOM nHUTIMATHBE. OIHAKO TaKas CHCTEMa KJTacCH(DUKAIMH HE SBIISICTCS JT0CTa-
TOYHOU. [IpUUnHOI ATOTO SBIAETCS TO, YTO MPEBEHTUBHBIM KOHTPOIb JTOCTYIICH IS
OTIPE/ICIICHHBIX KOHCTUTYIIMOHHBIX OPTaHOB, a He VIS (PU3NYECKHUX U FOPUINICCKHX JIHII,
TOrJa KaK MOCIEIYIOUUNA KOHTPOIb, €CIU OH CYILIECCTBYET, MOT'YT HHUIIMUPOBATH KAK
(u3rUecKre U IOPUIUYESCKUE I, TaK ¥ KOHCTUTYIIMOHHBIC opranbl. Kak ObLI0 OT-
MEUEHO BhbIIlIe, B JaHHOM McclieIoBaHUM pa3inyaloTcsl NPAMOM 1 KOCBEHHBbII I0CTYII.

4 CornacHo crarbe 125 Koncturtyiuu Poccun B KoHCTUTYIIMOHHBIHN Cy MOTYT oOpamarses "rpaxaane”,
Ho Koncturynmonnstit Cyx 1a paciIMpUTeIbHOE TOIKOBAHUE TOMY ITOHSTHIO, BKIIIOYAsl B HETO TAKKE
HWHOCTPAHHBIX IPakAaH U UL 6e3 TpaXkJaHCTBa.

47 Cucremuslii Tezaypyc BeHennanckoit KOMHUCCHY, B YHUCIIE TPOYETO, IEPEUUCIIIET IIaBy TOCYAapCTBa, 3a-
KOHOJIaTeJIbHBIE OPTaHbl, HCIIOJHUTEIEHBIE OpPraHbl, OpraHsl (heiepalbHON HiIM pETHOHAIBHOM BIACTH,
OpraHbl PETHOHAIBHOTO YIIPABICHNUS, OPraHbl MECTHOTO CaMOyIpaBiIeHHs, IpoKypopa, OMOyacMeHa.
Kpome Toro, ecTh cucTeMaTHYeCKOE pa3Inyie Mex 1y 00palleHHsIMHU Cy10B (0COOCHHO B CiTydae mpes-
BapHUTEIBHBIX 3aIIPOCOB) M MHIANBHIYaJIbHBIMH JKaJI00aMH HIIH 00pAIeHUSIMU TOCYIapCTBEHHBIX Opra-
HoB. CM. CDL-JU(2008)031 Systematic Thesaurus.

4 Cratbs 135 Koncrutynun npenycmarpuBaet, uto Konctutynnonssiii Cya ocymiecTBiIsieT KOHTPOJIb
TOJIbKO 110 3ampocy. OnHako cTaThst 72 Kojgekca KOHCTUTYLIMOHHOM FOPUCIUKIMY yCTaHABIMBACT, YTO
Cya MOXeT IIepeCMOTPETh CBOE PEIICHUE 110 CBOSH MHHUIINATHBE, HO TIOKA €Il He CYIIECTBYeT IPAKTUKI
TI0 TIEPECMOTPY CBOMX PEIISHNUI B TaHHOM MOPSKE.
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KocBeHHbIH 0CTYyn 03HAYACT, YTO WHAMBHUIYaJIbHBIN BOMPOC TpecTaBisieTcs B KoH-
cTUTYIIMOHHBIN Cyz oCpeIcTBOM JPyroro opraHa, Torjaa Kak IpsMoil JoCTyI 0XBaThbl-
BaeT BCE MPEJOCTABICHHBIC YSIIOBEKY IOPHIUUECKUE CPEJICTBA JUTS HETIOCPEICTBEHHOM
ronaun ano0sl B Konctutynnonusnii Cyn 6€3 ToCpeTHHIeCTBA HHBIX OPTaHOB.

KocBennblit Hpsamoii
B cBasu ¢ WnpuBuayanbHas jxanoda / B CBSI3H C
KOHKPETHBIM JEJIOM AGCTPaKTHBIH KOHKPETHBIM JICJIOM
Paccmorpere IIpotus HopMmaTuBHBIX | [IpoTHB
J1€JI HA OCHOBaHUY|
e PapHTEILEEX AKTOB WHAWBUTYATBHBIX
3aMpOCOB CY/I0B aKTOB
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55. JlanHast kjiaccuguKalys criocoOCTBYET paCCMOTPEHUIO JABYX BOTIPOCOB: 1) op-
TaHbl, THUITUUPYIOIIE KOCBEHHBII JOCTYI K KOHCTUTYIITHOHHOMY KOHTPOJIIO; 2) IPSIMOI
JIOCTYT (PU3NIECKUX U IOPUAMYECKUX JIUI K KOHCTUTYIIMOHHOMY KOHTPOJI0. OOBEKTHI
KOHTPOJISI PACCMATPHUBAIOTCA B CBS3H C 3aAIIUIIAEMBIMH ITPaBaMH.

L.1. Buas! nocryna

1.1.1. Koceéennwtit docmyn

1.1.1.1. Obviunvie cyovl, npedcmasasiowjue npedsapumeibHbvle 3anpocyl

Cwm. Tab. 1.1.20: KocBeHHBII HHIMBHTyTBHBINA AoCTy: [[penBapuTensHble 3arpock .

56. PaccMoTpenwe e 1o IpeaBapuTeNbHBIM 3aIIpOCaM CYIOB SBIISIETCS] OHUM M3
CaMbIX PacHpOCTPAaHEHHBIX BHJOB MHAMBUAYAJIbHOTO noctyna. Ecin oObuHBIN Cyn
HMEET COMHEHHUS! OTHOCUTEIILHO TOTO, YTO HOPMATUBHBIHM aKT, NOAJIEKAILUI TPUMEHe-
HUIO B KOHKPETHOM JieJie, HapymaeT KoHCTUTyuo, oH o0paraeTcs ¢ IpeiBapuTesb-
HeIM 3ampocoM B KoucturynuoHHbIH Cyn. DQQeKTHBHOCTH AaHHOTO MeXaHH3Ma
3aKJII0YaeTCs B TOM, YTO OOBIYHBIE CY/IbI XOPOIIO OCBEIOMIIEHBI U MOTYT COCTaBUTH
000cHOBaHHBIH 3arpoc. OOBIYHBIE CY/IBI SBISIOTCS IEPBBIM (DHIIBTPOM U MOTYT CIIOCO0-
CTBOBAaTh COKPALICHUIO YHCIA 3JI0YIOTPEOISIONINX WIH TTOBTOPSIFOIINXCS 3asBICHUH.
Kpome Toro, paccMorpenue Aein o npeaBapuTeIbHbIM 3apocaM CyIOB SIBIISETCS 10-
MTOJTHUTENILHBIM CPEIICTBOM a0CTPAKTHOTO KOHTPOJISI, TAaK KaK B JAHHOM Cllyyae BO3MO-
JKEH KOHTPOJIb B CBSI3H C KOHKPETHBIM JICTIOM, B KOTOPOM MOJIOKEHHE OBLIO MPUMEHEHO
WIIH TIOMJICKUT IPUMEHEHHI0Y. DTO MPEUMYIIeCTBO MOXKET TaK)Ke HMETh HEZIOCTATKH B

4 TaOnuupl cM. B aHIMHCKOM TekcTe MccnenoBanus.
50 CDL-INF (1996) 010 Opinion on the draft law on the Constitutional Court of the Republic of Azerbaijan.
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HEKOTOPBIX CYJIeOHBIX cucTeMax. Bo-miepBbIX, 3pPeKTUBHOCTH CYIOTPOU3BOICTBA 110
MPEIBAPUTEIILHBIM 3aIPOCaM CYJIOB B OOJIbIIICH CTEIICHH 3aBUCUT OT ITOJTHOMOYHIA U Ke-
JIAaHUS OOBIYHBIX Cy/IeH 0 YCTaHOBJICHHIO MMOTCHITHAIBPHO HEKOHCTUTYIIHOHHBIX HOPMa-
THUBHBIX aKTOB M 110 OOPAIIEHHIO C MPEABAPUTEIHHBIM 3alTpOocoM B KOHCTHTYIIHOHHBIH
Cyn. Bo-BTOpBIX, OHa YaCTUYHO 3aBUCHT OT HICTIONIb30BaHUS JAaHHON BO3MOKHOCTH (hH-
3UYECKUMHU U I0pUIndecKUMU JuiamMu. Cynonpou3BOJACTBO Ha OCHOBAHUHM IPEIBAPU-
TENBHBIX 3aIIPOCOB CYIOB OCYIIECTBISIETCS] BO MHOTHX TOCYIapCTBaX, pacCMaTpUBaIO-
umxcs B 1anHoM MccnegoBanuu, 3a uckirouenueM [lopryranuu u lseitapun’!. B
JluTBe mpeaBapUTENBHBIN 3aMpPOC ABISETCS SAMHCTBEHHBIM BUIOM HHIWBUIYIHHOTO
noctymna B Koncturynnonnsiii Cyn. B benopyccun B Xome paccMOTpeHHS Aeia Mpe-
BAPUTENBHBIN 3aMPOC ABISETCS €AMHCTBEHHBIM BUJIOM HHAWBUAYAJIBHOTO AOCTYIAa B
Koncturynmonnsii Cyu, kpome oOpalieHui B pa3IndHbIe TOCYIapCTBEHHBIC OPTaHbl.
OnHako B rocynapcTBax ¢ ACLEHTPAIU30BAHHBIM KOHCTUTYLHOHHBIM KOHTPOJEM
MpeABaAPUTEIIbHBIN 3aIIPOC BCTPEUASTCS JOBOJIBHO PEJKO, TOCKOJIBKY OOBIYHBIC CYJIbI
YVIIOJTHOMOYEHBI PacCMaTPUBATh KOHCTUTYIIMOHHOCTD IMOJJIC)KAIIETO MPUMEHEHUTO
aKra.

57. Bo MHOTHX TOoCcynapcTBax (Harmpumep B Anbanun, Amxupe, Angoppe, Apme-
oun, bensruun, bonrapum, Xopsatuu, Yemickoit Pecnybnuke, @pannun, Benrpum,
Jlutee, Momnnose, [lonbmre, CioBakuu, Mcmanum, Typunun 1 YkpanHe) CTOPOHBI 00bII-
HOTO CY/IOTIPOM3BOJICTBA MOTYT MPEJCTABUTh MPEIOKEHUE OTHOCUTEIIEHO 00OpaIieHus
¢ nmpeaBapuTenabHbIM 3anpocoM B Konctutyunonnsiit Cyn. Tem He MeHee Takue npen-
JIOKCHU S, KOTOPBIC MOT'YT 6I)ITI> IMPUHATHI NI OTKIIOHCHBI, HC ABJIAIOTCA NPCIATCTBUCM
IJd YCMOTPEHUA CyAbU OTHOCUTEIIBHO MPEACTABICHNA NJIW HCIPCACTABICHUA IPCABa-
PHUTETBHOTO 3aIpoca.

58. I1onoxeHne cTOpoH, KOTOPhIE MOTYT IPEJICTABIATh TAKHE MPEATIOKESHNS B X0/1e
OOBITHOTO CYIOIIPOU3BOACTBA, MOXKET OBITH 3HAYUTEIIEHO YCHIIeHO. CTOPOHBI TAKOTO CY-
JIOTIPOM3BOJICTBA MOTYT BOCIIOIB30BATHCS MPOIECCYATBHBIM CPEJICTBOM ““UCKITIOYEHUS
HEKOHCTUTYIIMOHHOCTH , €CJTM UMEIOT COMHEHUSI OTHOCUTEIBHO KOHCTUTYIIMOHHOCTH
3aKOHa, TIOJICKAIIETO TPUMEHEHHIO B JIAHHOM Jielie. Takoe X0aTaiicTBO MOXKHO MPeJi-
CTaBUTh 0OBIYHOMY Cy/ibe. B JaHHOM citydae cyjibsi 00s13aH pacCMOTPETh €r0 K MOTHBH-
poBarh 0TKa3 HarpasieHus Bornpoca B Koracturymonnsiit Cyn. OTka3, 0qHAKO, MOKET
OBITH MPUHSAT TOJIBKO IO OTIPEICIICHHBIM OCHOBAHUAM (HaIIpUMeEp Kajao0a ssBHO HE00OC-
HOBaHa ¥ T.11.°?). Jlake TIpU TOM, YTO PEIICHHE OOBIYHOTO CYyAbH OKOHYATEIHHO, €CTh
MpolecCyaIbHbIE OTPAaHUYCHUS €T0 HE3aBUCUMOCTH U HE3aBHCUMOCTH CyAa. DTOT BHI
nocTyna cymectByeT B Anbanuu, Yumu, ['pennn, Benrpuu, Utamuu, JlrokcemOypre,
Maunekre, [lopryranuu, Can-Mapuno. B IOxHo#t Adpuke “paspelieHue Ha oOpanieHue”
B Koncturymmonnsiit Cyn naet Tonbko Konctutynuonusiii Cyn, HECMOTPS Ha TO, UTO
MPU3HAHKME 3aKOHA HEJICHCTBUTEIILHBIM JIOJIKHO OBITh MOATBEPKACHO KOHCTUTYIIHOH-

St CwMm., Bericht des Schweizerischen Bundesgericht fiir die VII. Konferenz der europdischen Verfassungs-
gerichte ctp. 17, B: http://www.confcoconsteu.org/reports/Zwitserland-DE.pdf, nposepeno 2 utons 2009.
52 Bo ®paHIuu, HApUMep, AJIs PEACTABICHHS PEABAPUTEIILHOTO 3aIpoca JOKHBI ObITh COOMIONCHBI
HEKOTOpBIC TPEOOBAHHSI: BOIIPOC JIOJKEH OBITh CEPhE3HBIM, T0DKEH OBITH HOBBIM (BOIIPOC, K KOTOPOMY
Koncrutyonusiii CoBer elie He 00palaics) 1 JOJDKEeH MOUIeKaTh IPIMEHEHHIO B KOHKPETHOM JIEIe.
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HbiM CyJIOM |, CJIeJIOBaTeNIbHO, OHO 00s3aTebHO HarpaBisieTcs B nanHbid Cyn. B npy-
TUX CIyYasx JIMIIO MOXET MMPEJICTABUTD 5Kaio0y B JaHHbIH CyJl, TOJIBKO €CIIH MPETOCTaB-
JIGHO pa3pernieHre Ha oOpalIeHue Wi €CIU MPEI0CTaBICHA BO3MOXHOCTD IIPSIMOTO
JIOCTyTIA.

59. “UckinroyeHre HEKOHCTUTYIIHOHHOCTH® MOYKHO CUMTATh BechMa 3(pheKTHBHBIM
CPEICTBOM HMHIWBHUITYAILHOTO TOCTYIIA, €CITH OOBITHBIN Cy/I 00s13aH IMPEICTaBUTh IPE-
BApUTENbHBIN 3aMIPOC, KaK B ciayyasx Pymbinuu win CiioBeHuUn.

60. B Anbannm, Aunoppe, Apmennu, Apctpun, beneruu, benopyccun, bocann
u I'epueroBune, Xopsarun, Yemickoii Pecrryonuke, [ pysun, Bearpun, Utanun, Jinxren-
mreitae, JIntse, JltokcemOypre, Mansre, [lonpmie, CiioBakuu, CnoBenuu, Pymbiaum,
Poccun, Ucnianuu, Typunn, Ykpanne u “beiBieit FOrocnasckoit Pecriyonuke Makeno-
HUsS” BCE OOBIYHBIE CY/IBI MOTYT NPEACTABUTh MPEABAPUTEIbHBIN 3arpoc B KoHcTUTy-
uuoHHEIHA Cy.

61. OrpanuyeHus OTHOCUTEIBHO MPEACTABICHUS MPEIBAPUTEIBHBIX 3alPOCOB
YMECTHBI C LIETIBIO MTOBBIIICHUS Ka4eCcTBa 3asiBlIeHu. B ABCTpun (OTHOCHUTEIHHO 3aK0-
HOB), AzepOaiimxane, beropyccnn, bonrapun, I'pern, Monose u JIatBun TOJIBKO BbIC-
1IKM€e CyJbl MOTYT NMPEJCTaBUTh IIPEeABaApUTENbHBIN 3anmpoc. B Kunpe npeasaputeabHbIi
3arpoc MOTYT MPEJICTABUTh TOIBKO CYy/IbI, KOTOPBIM TOJICYIHKI ceMelHbIe fena. B Poc-
cun u benmopyccuu BeICIIUE Cy/Ibl MOTYT TaK)K€ HHUITUUPOBATH a0CTPAKTHBIA KOHTPOJT.
Bo ®pannuu npeaycMoTpeHa AByXCTEIICHHAs CUCTeMa (PHIIBTPOB IS IPEIICTABICHUS
[PEABAPUTEIBHBIX 3alIPOCOB: CHauaIa OOBIYHBIN CYIbs TOJIBKO 110 XOJaTalCTBY CTOPOH
10 €Ty MOXKET MIPEACTABUTH HpeIIBapHTeHBHBIﬁ 3arpoc B BBICIITUH Cyna, MOCJIC 4Y€ro BbIC-
Ui cyx mpencTaBiseT Bonpoc B Korncrurynuonnsrit CoBer.

62. B TO BpeMsi Kak BbIlIeyKa3aHHOE sIBISIETCs 3 ()EKTHBHBIM CPEICTBOM COKpaIlie-
HUS 9MCiIa IPeIBapUTEIbHbIX 3aIPOCOB U COIIACYETCS € JIOTMKOM UCUEPIIaHus CPEICTB
[IPaBOBOM 3aIIUTHI ((PU3NUIECKHUE JIMLA JODKHBI COOIIONATh OUEPEAHOCTh CYIOB), 3TO
OCTaBJISIET CTOPOHBI CY/IOIIPOU3BOCTBA B MOTCHIMAIBHO HEKOHCTUTYIHOHHON CUTYallun
B TEUCHHUE AJUTEIBLHOTO BPEMEHH, €CITH HIKECTOSIIIIE Cy/Ibl 00s13aHbI IPUMEHSTH 3aKOH,
JlaKe eCJIM OHU MMEIOT Cephe3Hble COMHEHHUSI OTHOCUTEIBHO €r0 KOHCTUTYIMOHHOCTH.
C Touku 3peHMs 3alUTHI PaB YeJlo0BeKa, 0ojiee Heaec000pa3Ho M IPPeKTUBHO
NPeJOCTABUTH CyAaM BceeX MHCTaHIui foctyn B Koncrurynmnonnsiii Cyn. Crenyer
OTMETHUTb, YTO €CTh U APYTHE aJIbTepHATUBHBIC pemieHus. B ['epmanun, Hanpumep, Bce
CyIbl IOJDKHBI IPUHUMATh BO BHUMAHHE BOIIPOCHI OTHOCUTEIBHO KOHCTHUTYLIHOHHOTO
npaBa 1 00s13aHbl 0Opamarbesi B Koncturynuonnsiid Cys, eciu yoeKI1eHbl, 4TO KOHKPET-
Has HOpMa SBJISETCS] HEKOHCTUTYIIMOHHON - OJHUX COMHEHHUI HeJI0CTaTouyHO. DTO CO-
JEHCTBYET COKpAIEHUIO YHCTIa MIPEeBAPUTENBHBIX 3alIPOCOB, U3JINIIHE HE 3aTATHBAS
OYEBU/IHbIE HEKOHCTUTYLIMOHHbIE CUTYaLUH.

53 3a HCKIIIOYEHUEM CYJOB IEPBOI HHCTAHIINH.
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11.1.2. Ombyocmern
Cwum. Ta6. 1.1.19: KocBennsiii goctym: OmMOynacMeH

63. BoJaBIIMHCTBO roCyAapCTB-WICHOB BeHeMaHCKOM KOMUCCUHU U TOCYIapCTB,
MMEIONINX CTaTyc HaOroarenei npu Benennanckolr KOMUCCHH, UMeeT HHCTHTYT OM-
oyncmena (ITocpennuk, [TapnaMeHTCKUI yIOJIHOMOYEHHBIN | T.J.), 0OBIYHO Ha3Hauae-
MOT'0 HalIMOHAJILHBIMU TIapiaaMeHTamu’. OOMyICcMeHbl He3aBUCUMBI 1 OECTIPUCTPACTHEI.
Bo MHOTHX rocymapcTBax OHHM SIBISTIOTCS 3alllUTHUKAMU TpaB yenoBeka (Hapomnsrit 3a-
IIUTHUK U T.J.), HAXOASAIUME (P PEKTHBHBIE PEIICHNUS B clIydae HapyIIeHHUs MpaB de-
JIOBEKA.

64. C TouKH 3peHuns 3aIUTHI ITPaB YeIoBeKa BeHnernmanckas KoMUCCHs peKOMEHTyeT
“npenocTaBuTh OMOyICMeHy WU 3AIIUTHUKY NMPaB Yel0BeKa BO3MOKHOCTH 00-
pamenust B Koncruryuuonnspiii Cyn cTpaHbl JJi NPUHATHS pelleHUs: mo aod-
CTPAKTHOMY KOHTPOJII0O 10 BONPOCAM KOHCTUTYIHOHHOCTH 32aKOHOB H
NMOCTAHOBJICHHIT HJIN 00IIMX A/IMHUHUCTPATHBHBIX AKTOB, KOTOpPbIE MIOJHAMAIOT BO-
MPoCHl, 3aTParuBaoIIye NpaBa u cBodoabl YeaoBeka. OMOYJICMEH TOKEH UMETh
BO3MOXKHOCTh CZEIaTh 3TO M0 COOCTBEHHON MHUIIMATUBE WM B PE3YJIbTaTE ’KaJI0OBI, I0-
JMAaHHOM B JaHHOE yupexacHue >°, OOecledeHue cpeacTB MPOTHB MPOTHBO3AKOHHBIX
aKTOB SIBJISIETCSI OCHOBHOM 3ajadell oObIuHBIX cyoB. Tem He MeHee, koraa Koncrury-
noHHBIH CyJl 0CYIIECTBIIIET KOHTPOJIb TaKXKe 32 KOHCTUTYIIHOHHOCTBIO MHIUBUAYaJIb-
HBIX aKTOB, IPEJICTABIIACTCS JOTHYHBIM MPeocTaBuTh OMOYJICMEHY IIPaBo 00paIaThecs
B CyJI ¥ IO KOHKpETHBIM JieniaM. B 1mo6om cirydae, MOCKoIbKy A0CTyl K KOHCTHTYIIOH-
Homy Cymy mocpenctBoM OMOyIcMeEHa SIBISICTCS JIUTITh KOCBEHHBIM, 3TOT MEXaHU3M HE
MOXET 3aMEHHTh MPSIMOI AOCTYI M AOJKEH CUNUTAThCS JONOIHUTEIBHBIM CPEICTBOM.
Br10op Mexay pa3aMyHbIMUA MEXaHU3MaMHU WM YCTaHOBJIEHHE CBOMX aHAJIOIMYHBIX MO-
Jiesiel 3aBUCHUT OT MTPABOBOM KyJBTYpbI CTpaHBbI.

65. Bo MHOTHX rocynapctBax OMOyncMeH He yIoiHOMO4YeH oOpamiarscs B KoHcTn-
TyuuoHHBIH Cyl 1 MOXKET TOJIBKO MPEACTaBIATh AoKnazb! [lapnamenTy, npeaaras oo-
parutbcst B KC 0THOCHTENBHO KOHCTUTYIIMOHHOCTH ONPEAEICHHBIX MPaBOBBIX HOPM U
COACHCTBYS pa3pelIcHuI0 KOH(PIUKTOB MEKAY rOCyAapCTBEHHOW aJIMUHUCTpalel u
monbMu (Hanpumep B I'perun, JInte nnn B Peciyonuke Kopest)>®. B Takux rocymapct-
Bax, kak ®pannus uinu BenukoOpuranusi, Jake B yCIOBHUSIX, YTO OMOYICMEHBI HUMEIOT
MPSAMYI0 KOMIIETEHIIMIO B 00ECIICYCHNH 3alIMThI IpaB YeJIOBEKa, OHU HE MOT'yT o0pa-
marbkcsi B oObruHbIC Cynbl. Bo @pannun OmOyncmen (Médiateur de la République)
MOXET JJaTh paclopsbKEeHHe “‘aJMHHUCTPATUBHBIM OpraHam’’, Jaske cyJam (JUIs moryye-
HUS JTOKyMEHTOB U T.IL.).

66. B cucremax ¢ ACUCHTPAIN30BAHHBIM KOHTPOJIEM OM6y,Z[CMeH, YHOOJIHOMOYCH-
HBIN WHUIUHUPOBATL CyAOIIPOU3BOACTBO, NOJKCH CACIATh 9TO B KOMIICTCHTHOM OOBIYHOM

3 Cormacuo “TlaprkCKuM MPUHIUTIAM™ OTHOCHTEIIHHO HAIIMOHATBHBIX YUPEKICHUH 110 TIpaBaM 4eJI0BEKa,
Pesomtorust 48/134 T'enepanbroii Accambnen OOH ot 20.12.1993.

55 CDL-AD (2007) 020, Opinion on the possible reform of the Ombudsman institution in Kazhakstan, 2007.

% @G. Kucsko-Stadlmayer, “The Competences of European Ombudspersons — Description and Analysis of
the Status Quo”, B: http://www.ioi-europe.org/index2.html.
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cyze, a He B BepxoBHOM cyze (HarmpuMep crieliain3upoBaHHbIi oMOyacMeH B DuHIISH-
vn). Bpasunusi, KoTopasi He IMEET CTPOTYIO CHCTEMY JCLEHTPATU30BAaHHOTO KOHTPOJIS,
BHECJIa MONPaBKH B 3akoHOAaTenbecTBO B 2009 romy, n B Hactosmee BpeMss OMOyacMeH
MOXKET HHHUIIUAPOBATH CYAOTPOU3BOICTBO [UIS 3aIIUTHl KOHCTUTYILIHOHHBIX TIPAB.

67. B cuctemax ¢ IEeHTPaJIM30BaHHBIM KOHTpoiieM OMOyncMeH MOKeT HHUIIMUPO-
BaTh KOHCTUTYITMOHHBIN KOHTpoih. Hanpumep B XopBatuu, JcToHnu, YepHOTOpHH,
[opryranum, CnoBenun, Mcnanwnu u “briBiieii FOrocnasckoit Pecyonmke Makenonns™
OmOyzicMeH YIOJTHOMOYEH WHUIMAPOBATh KOHCTUTYLMOHHBIN KOHTPOJIb [T 3aIIUTHI
OCHOBHBIX TIPaB U BHE CBA3M C KOHKPETHBIM JIEJIOM.

68. OMOyncmensl AzepOaiimxkana, [lepy u YkpauHbl MOTYT HHUIIUUPOBATh KOHT-
POJIb HOPMATHBHOTO aKTa B CBS3HM C KOHKPETHBIM JICIIOM, paccMaTpuBaeMbiM OMOyric-
MeHoOM. [lomoOHOe monHOMOuYrE TPEAYCMOTPEHO B ABCTPUH, HO OHO OTpaHHYEHO
paccMOTpEHUEM TOJILKO OOIIHMX aJMUHUCTPATUBHBIX akToB. B AzepOaiimxane OmOyic-
MEH MOXKEeT MHUIIUUPOBATh KOHTPOJIb B CIIy4ae HEKOHCTUTYITMOHHBIX CYIEeOHBIX perre-
HUH, B CBSI3U C KOTOPBIMHU K HeMy oOparuiuck. B IOxuol Adpuke OOmecTBeHHBIN
3amuTHUK MOKeT oOparutbes B Koncturyunonnsiit Cyn wiim Ipyrue Cyabl JUIsl BBIITON-
HEHMS CBOMX MOJHOMOYHIA O 3aIIUTe O0IIECTBA OT HE3aKOHHBIX JICHCTBUI rocynapcT-
BEHHBIX OPTaHOB, HO HE MOXKET PaccMaTpUBaTh Cy[cOHbIC PEILICHHUSI.

69. B takux ciyyasx nmosHomoure OMOyJICMEHOB HHUITMHPOBATh KOHCTUTYIIHOHHOE
CY/IOITPOU3BOJICTBO JaeT (PU3NYSCKUM M FOPUJIMYSCKUM JIMIIAM BO3MOXKHOCThH 00pa-
marbes B Koncturynmonnstit Cyfi, XOTs 1 KOCBEHHO, B CUTYAIlUH, KOTJIa JFOIA HE UMCIOT
JPYroii BO3MOYXKHOCTH JIOCTYIA B AaHHbIH cy/. CrienoBarenbHo, OMOyICMEH Mpe1oCcTaB-
JIIET HOBbIE BO3MOXKHOCTH JIJI IOCTYTIA.

70. Nnorma OMOyIcMeH BCTyIaeT B MPOIIECC B JIEax, IO KOTOPHIM (PU3HUIECKOE HITH
FOPUINYECKOE JIMIIO UMEET BO3MOKHOCTD CJIENaTh ATO CAMOCTOSTEIHHO, TOJIIEKO TIOTOMY,
YTO OH B CHJTy CBOMX IOPHINYECKUX 3HAHUH CTIOCOOCTBYET YAyUIIEHHIO KadecTBa 00pa-
menwnii (Hanpumep B bocaun u ['eprierosune, Jlarun®’, Poccuiickoii @eneparuu, Cio-
BeHuwn>®). OMOyncMeH Vcnanuu MOKET OOpaTUThCS € KAIOO0H B IOPSAKE MPOLICAYPhI
amIapo OTHOCUTEIILHO BCEX aKTOB rOCYJIapCTBECHHOMN BJIACTH B MHTEPECAX BCEX JIFOJICH,
KOTOPBIM, I10 €r0 CBEJICHHUIO, ObLJI HAHECCH BPE] OCIIAPHBAEMBIM aKTOM, IS TOTO, YTOOBI
OHHM TOXKE€ Y4acTBOBAJIM B Tporiecce. B aTux ciydasx mpaBa OMOyacMeHa B IPUHITUTIE
HE TIPEBBIIAIOT WHANBHyaJbHBIE MTpaBa. B otmmane ot sToro OMOyacmern CioBakun
TOJILKO YKa3bIBA€T CITydau, KOT/ia 3assBUTEIb UMEET BO3MOXKHOCTh IIPEACTABUTh KOHCTH-
TYIIHOHHYO kaJI00y, HO HE MHUIUUPYET CYIOIPOU3BOACTBO .

57 3akoH “O6 OmOyncmene”, ctates 13: [1pu BEITOTHEHUH IPEeyCMOTPEHHBIX HACTOSAIINM 3aKOHOM (DyHK-
i u 3a1a4, OMOyIcMeH BiipaBe: §) mojaTh 3asBiieHue 0 Bo30yxienn jena B Koncturynnonnsiii Cyr,
€CIIM yUpEexK/ICHHE, H3/1aBIIce OCIAPUBACMBIil aKT, B yKazaHHbIH OMOYICMEHOM CPOK HE YCTPAHUIIO KOH-
CTaTHPOBaHHBIE HEJIOCTATKH;

38 CoracHo ctatbe 50 (2) 3axona CroBennu O KoncrutynmornnoM Cyzie” yIOITHOMOYEHHBIH MO MTpaBam
YEeJIOBEKa MPH YCIIOBUSIX, OIPEISIICHHBIX 3THM 3aKOHOM, MOJKET IPEACTaBUTh KOHCTUTYIIMOHHYIO XKaIo0y
B CBSI3M C pacCMaTpHBaeMbIM UM KOHKPETHBIM JesioM. A ctaths 52 (2) 3akona O KoHcTUTynIHOHHOM
Cyne” npeycMaTpyBaeT, 4To YHOJHOMOYEHHBIHN 10 IIpaBaM YesIOBEeKa MPEeJICTABIISIET KOHCTHTYLIMOHHYTO
»kKaso0y ¢ COIIacus JIMIIA, TIPaBa WIIK OCHOBHBIE CBOOOBI KOTOPOTO OH 3aIIHUIIAET B KOHKPETHOM JIeJIe.

% Article 14 Law on the Ombudsman, B: http://www.vop.gov.sk/act-on-the-public-defender-of-rights, mpo-
BepeHo 28 ampens 2009.
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71. Ynnum, KOTOPBIH SABISIETCS OMHUM U3 BYX JIATHHOAMEPHKAHCKUX TOCYJapCTB,
rie Het OMOyacMeHa (YpyrBai siBiseTcs: BTOPbIM), B HACTOSIIIIEE BpeMs pacCMaTpHUBaeT
MPOEKT O BKIIFOUCHUH TPEX HOBBIX craTeil B KOHCTUTYIHMIO JJIsi CO3/IaHUsI HHCTUTYTA
“Defensor del Pueblo”%°. B N3panie HeT OMOyncMeHa, HO JIF000e (hU3NIeCcKoe HITH
IOPUINYECKOE JIUIO MOJKET MOAHATH KOHCTUTYLIMOHHBIE BoIIpock! B Bepxosuom Cyre.

11.1.3. Jlpyeue opeanvt

72. B HEKOTOPBIX TOCYAAaPCTBAX MPOKYpaTypa MoXKeT oOpaiuarscsi B KoHcTuTynnon-
weiit Cyn (manpumep cratbst 101 Konctutynuu Apmennu, cratbs 130 Konctutymuu
Azepbaiimkana, crates 150 Koncturynum bonrapun), 4To MOXKeT paccMaTprBaThCs Kak
BH/J KOCBEHHOTO JIOCTyIa B TaHHOM MccnenoBanum.

73. B HexoTopsIX rocygapcTBax (HampuMmep B Anbanuu, Anoppe, ApMmeHun, AB-
ctpun, bensrun®!, Xopsaruu, Yenickoit Pecrryomike, @panmum, [lopryramwm, [lomsie,
JlarBun, Mcmtannn, Monnose, Pymbrann, Poccun, Typrun, YkpanHe U T.11.) COOTBET-
CTBYIOLIEE YHCIIO WieHOB [ lapiaMenTa niin HeKOTopble Apyrue oprausl (Takue, kak [Ipe-
3ueHT, lIpeMbep-MUHUCTD M Jp.) MOTYT OCHapuBaTb HOPMATUBHBIE aKThl B
Koncturynmonnom Cyne. B benopyccun ner Om6Oyncmena. Tam nronu, KOTopble He
MOTYT HEIOCPEACTBEHHO oOpamarhcsi B Koncrutynunonusiii Cyni, MMEIOT KOCBEHHBIN
noctyn B Koncturynnonnsiit Cyn. OHM HanpasiIsitOT CBOE IPEIIOKEHHUE O PACCMOTpe-
HUU KOHCTUTYLIUOHHOCTH aKTa YIOJHOMOYEHHBIM OpraHaM U JIHIaM, HaJeJICHHBIM Mpa-
BoM mpenctaBiate 3anpoc B Koucturynumonusii Cyn (Ilpesupent PecmyOnuku
Benapycs, nanarer [lapnamenra — [lanara npencraButeneii u Coser PecyOnuku, Bep-
xoBHbIH Cyn Pecniyonuku benapych, Beicumii XozstiictBennsiii Cyn Pecryonuku bena-
pychb u Coser Munuctpos PecrryOnuku benapycs).

1.1.2. Ilpamoit oocmyn

Cwum. Tab. 1.1.21: [Ipsmoit HHAMBUAYATBHBINA TOCTYI: KOHCTUTYITMOHHBIE ¥ 3aKOHO-
JaTeJIbHBIE OCHOBLI

11.2.1. AbcmpakmHblii KOHMPOTL (KOHMPOLL BHE CEA3U C KOHKPEMHbIM 0€l0M)
1.1.2.1.1. Actio popularis

74. Actio popularis nogpasyMeBaeT IpaBo KayKJa0ro MpPeACTaBUTh kKaJlo0y Ha HOP-
MAaTUBHBIN aKT MOCJIE €r0 00HAPOMOBaHNs, HE OyIydn 0OsI3aHHBIM JT0Ka3aTh, YTO COOT-
BETCTBYIOIIAsi HOpMa HEMOCPEICTBEHHO ¥ B HACTOSAIIEE BPEMS 3aTparuBaeT ero rnpasa u
cBoOobI. Kenb3eH onpenensin actio popularis kKak OCHOBHYIO TapaHTHIO BCEOObEMITIO-
IIeT0 KOHCTUTYIIMOHHOTO KOHTPOJIS, TaK KaK KaK/bId MOXeT oOparuthesi B KoHCTUTY-

% Cwm., B yactHocTH, Segunde informe de las comisiones unidas de constitucion, legislacion y justicia y de
derechos humanos, nacionalidad y ciudadania recaido en el proyecto de reforma constitucional que crea
el Defensor del Ciudadano, B: http://www.ombudsman.cl/pdf/informe2-ddhh.pdf, u npyrue noxymenTs
Iniciativa chilena para establecer al Defensor del Pueblo.

' TIpencenarens [lapiaMeHTa MOXET OCIIOPUTH HOPMATUBHBIH akT B KoHcTHTYIMOHHOM CyIie 1o 3ampocy,
MPUHATOMY JByMs TPETSAMH I0JIOCOB WiIeHOB (cTarbs 2, 3° 3akoHa “O Koncturynmonunom Cyne”).
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uuoHHbIH Cyn. B anHOM citydae rpaskIaHuH IPOCTO BBIOIHSET CBOIO 00SI3aHHOCTB 110
samute Koncrutynuu. He 00s3aTesibHO, 4TOOBI OCHOBHBIC TIPaBa 3assBUTEsI ObLTH Ha-
pymeHs®2. Actio popularis urpaeT He3HAYUTENbHYIO poib B JIuxTeHmreiine, rue He-
00XOTMMO BBHITIOJTHUTH HECKOJIBKO YCIIOBHH [T TIofa4u actio popularis, Manere®, [lepy
n Y. B Benrpun®t, ”beiBireit FOrocnasckoit Pecrryonmmke Makenonws”%, XopBarun
u ['py3un oH Takxke criocoOCTBYET pa3BUTHIO ITpaBonopsiaka. B KOxuoit Adpuke ¢puszu-
YEeCKOE WM I0PUAMYECKOE JIMLIO MOXKET OOpaTuThCs B CyJ ISl 3aIIUTHI OOIIECTBEHHBIX
nHTepecoB. Tem He MeHee Kenb3eH nmpuIIen K BBIBOAY, UTO actio popularis He sBIsSETCS
3 PEKTUBHBIM CPEIICTBOM KOHCTHTYIIMOHHOTO KOHTPOJISL, TIOCKOJIBKY B JIAHHOM Clly4ae
Hen30eKHBI 37T0yTOTPEOIomue 3aaBiIeHUA. A B XopBaTtuu actio popularis npusen
K neperpyske Koncruryuunonnoro Cyna, npodieme, o0 kotopoii Benennanckast Ko-
MHCCHSI TAK:Ke BbICKa3bIBaeTcsi KpuTuieckn®’. CienoBareibHO, OOJIBIIMHCTBO rocy-
JapCcTB HE TMPEeNyCMOTPENO actio popularis Kak CpeACTBO JUIsl OCIapUBAHUS
HOpMaTHBHBIX akToB B Konctutynmnonnom Cyne. B M3panie B Bepxosusiit Cyn, 3ace-
Jaromii B kauectse Briciero Cyna crpaBeliIMBOCTH, MOTYT 00pallarhes JIMIa OTHO-
CUTEJIBHO HapyIIEeHUH WX KOHCTUTYLMOHHBIX npaB. Kpome 3TOro, pasiauuHble
[IPaBO3AIINTHBIC U HHBIE OPraHU3alUI MOTYT IIPEACTABIISTH O0pAIEHHs B KaYeCTBE “00-
LICCTBEHHBIX 3asiBUTENCH” IS 3alUThl OOILECTBEHHBIX HHTEpecoB. OHM HE 00s3aHBI
000CHOBATH JIMYHBIH HHTEPEC B OOpaIlleHHH, HECMOTPS Ha TO, YTO MOTYT OOpauarbes
TaKKe B MHTEpecax KOHKPETHBIX 3asBUTENICH, paBa KOTOPHIX OBUTN HEMTOCPEICTBEHHO
HapyIICHBI TPaBUTEILCTBEHHBIM HIM HOPMATUBHBIM aKTOM.

[.1.2.1.2. nauBuyanpHOE MpeuIokeHres?

75. UHmuBuyabHOE MPEIOKEHHE SIBIISICTCS OJTHAM U3 BUJIOB a0CTPAKTHOTO KOHT-
POJIs, B IPEACTABICHUH KOTOPOTO yYacTBYET (PH3MUYECKOE HITH I0PUAMYECKOE JIUIO U KO-
TOPOE OCTABJISICT OOJIBIIYID BO3MOXKHOCTh ycMoTpenus Konctutynuonnomy Cyy.
dusnyecKoe WK IOPUANICCKOE JINIIO MOXKET HETIOCPEACTBEHHO 00paTuThest B KoHcTH-
TyunoHHbIH CyJl ¢ IPEATIOKEHUEM O PACCMOTPEHHN KOHCTUTYIIHOHHOCTH HOPMaTHBHOTO

¢ A. van Aaken, “Making International Human Rights Protection More Effective: A Rational-Choice Ap-
proach to the Effectiveness of Ius Standi Provisions”, Preprints of the Max Planck Institute for Research
on Collective Goods Bonn 2005/16, Bonn, 2005, ctp. 14, B: http://papers.ssrn.com/sol3/papers.cfm?ab-
stract_1d=802424#, nposepeno 23 despains 2009.

e CDL-JU (2001) 22, G. Brunner, “Der Zugang des Einzelnen zur Verfassungsgerichtsbarkeit im europdiis-
chen Raum”, report for the CoCoSem seminar in Zakopane, Poland, October 2001, ctp. 35f.

¢ Harrpumep, OTHOCHUTEIBHO BOIPOCOB, Kacaromuxcsi cMeptHoi kasuu. Cm. W. Sadurski; Rights before
Courts: A Study of Constitutional Courts in Postcommunist States of Central and Eastern Europe,
Springer Netherlands, Dordrecht, 2005, ctp.6.

SCDL-JU (2001) 22, G. Brunner, “Der Zugang des Einzelnen zur Verfassungsgerichtsbarkeit im europdiis-
chen Raum”, report for the CoCoSem seminar in Zakopane, Poland, October 2001.

% H.Kelsen, riurara u3 R. Ben Achour, “Le contréle de la constitutionnalité des lois: quelle procédure ?”,
Actes du colloque international " L effectivité des droits fondamentaux dans les pays de la communauté
francophone ", Port-Louis (fle Maurice), 29-30 septembre, ler octobre 1993, ctp.401, B:
http://www.bibliotheque.refer.org/livre59/15905.pdf, mposepeno 7 depas 2009.

7CDL-AD (2008) 030 Opinion on the Draft Law on the Constitutional Court of Montenegro.

. BpyHHep ncronb3yeT TepMuH “Anregung” (ctumyn). CiaemyeT OTMETHTb, UTO 110 3TOMY ITOBOIY HET
o01ero Ha3BaHMA B PA3IUUHBIX TOCYJApCTBAX, U MOKHO BCTPETUTh TaKUE TEPMUHBI, Kak "suggestion"
u "proposal”.
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akta. OnHaKO OHO He MOXeT TpeboBatTh, 4uToObl KoHcTuTymonuslit Cyn Havyan cyno-
npou3BoACTBO. DAKTUYECKH, B JAHHOM Cilydae (GU3MUECKOE MM IOPUANYECKOE JTUI0
MOXET “CIIOCOOCTBOBAThL” TOMY, YTOOBI CyJI JICHCTBOBAJI IT0 CBOCH WHHUIIUATUBE (Proprio
motu), 9TO SBJISETCS JOBOJIBHO PEAKON BOBMOXHOCTBIO. TeM He MeHee B HEKOTOPBIX T0-
CylapcTBax, B TakuX, kak AnOanusi, Benrpus u Ilonbua, B onpeaeseHHBIX CIydasix
IPEAYCMOTpEHA Takast BO3MOXHOCTb. B Uepnoropun u CepOun 10 0TKa3a B OCYIIECTB-
JICHUU KOHTPOJISL JOJKHO OBITH MPEABAPUTENEHOE PACCMOTPEHUE U OTKA3 AOJKEH OBITH
MOTHBHPOBAH.

[.1.2.1.3. Quasi actio popularis (He0OXOAMMOCTD J0Ka3aTh 3aKOHHBIH HHTEPEC)

76. UuCcTUTYT qUasi actio popularis 3aHAMaeT cpeHee MECTO MEXK Ty aOCTPaKTHBIM
actio popularis ¥ HOpMaTHBHOM KOHCTHTYIIMOHHOM kanoOoii. [IpaBuia, perynupyroiime
MOPSIJIOK IIPENICTaBICHUs ka0l quasi actio popularis, 6ojiee OrpaHUYUTEIbHBIE, YTO
yCTpaHsieT HEKOTOpbIe MTPOOIEeMBI, CBSI3aHHEIE C actio popularis, Tak Kak 3asBUTEIIO He-
00XOAMMO JI0Ka3aTh, YTO OH UMEET OTIPE/ICTICHHbIN 3aKOHHBI HHTEPEC B MPUMEHEHUHN
o0mieit HopMbl. HopMBI, ycTaHaBIMBAIOIIUE MTPABO MPEICTABICHUS TaHHOW KaJI0OBbI,
AHAJIOTUYHBI HOPMaM, PETYIUPYIOIINM BOIIPOCH OTHOCHUTEIIEHO HOPMAaTHBHOW KOHCTH-
TYLIMOHHOH %ano0bl, 32 HCKIIOYEHUEM TOTO, YTO HEOO3aTeIbHO, YTOOBI 3asIBUTEIIIO He-
MOCPEJCTBEHHO ObLT HaHECEH Bpea®. 3asBUTEIIO MPOCTO HEOOXOAMMO JIOKA3aTh, YTO
IIpaBoOBasi HOPMa BIIUSIET HA €T0 MPaBa, 3aKOHHBIE MHTEPECHI HITH MTPABOBOE MoJIoKeHne ”.
Hannsrii Bun noctyna B Koncturymmonnsiii Cyz cymiecTByet, Hanpumep, B [ permn.

1.1.2.2. Paccmompenue KOHKPEemHo2o 0end. UHOUsUOyaibHas sHeanooa’
[.1.2.2.1. Tonmbko Ha HOPMAaTUBHBIE AKTHI
1.1.2.2.1.1. HopmaruBHasi KOHCTUTYIIHOHHAS jKaj100a

77. ®U3NYECKOe WIN IOPUINYECKOE JTUII0 MOXKET MTPEICTABUTH KaI00y Ha HapyIIIe-
HHUE €ro OCHOBHBIX CyObEKTUBHBIX IPaB HHANBUAYAIbHBIM aKTOM, IPUHITHIM Ha OCHO-
BaHUM HOPMATUBHOTO akTa. Takum 0Opa3oM, B JaHHOM cllyyae WHUIIMATHBA IO OCY-
LIECTBIIEHHIO KOHTPOJIS CBsI3aHa C KOHKPETHBIM JiesioM. OJHaKo B CUCTEMaX, ITpeycMmar-
PHUBAIOMIMX TOJHKO HOPMATHUBHYIO KOHCTUTYIHOHHYIO Kano0y, MHIANBUIYaJIbHBIN aKT,
MIPUMEHSIOIINNA HOPMAaTUBHBINA aKT, HE MOJKET OCMapHUBaThCs, U KOHTPOJIb, OCYIIIECTB-
nsieMmblit KoncturynnonnsiM CyzioM, He KacaeTcsi IPUMEHEHUsI HOPMAaTUBHOTO akTa. B
JAHHOM Clly4dae BOIPOC OTHOCUTEIHHO 3()(EKTUBHOM 3alUThl OCHOBHBIX MHIUBUY-
aJIbHBIX NTPaB MOXET BOZHUKHYTH TOJIBKO, €CJIU TPUMEHEHNE KOHCTUTYLIMOHHOTI'O 3aKOHa
WM PaBHOLIEHHOTO aKTa HapyliaeT Takue mpaBa. HopmaruBHas skanoba (0ObIYHO ¢
WHBIMU (hopMamH kajo0) CyIleCTBYeT, HapuMep, B ApMeHun, ABcTpun, benbrun’?,

® Cm. B. Cagypcku, ykasanHas paborta, cTp. 6f.

70 Cratbs 24 (2) 3axona “ O Koncrurynmonnom Cyne”.

I TepMHH, HCTIONB3yeMBIil Ha HeMenKoM si3bIke: Unechte Grundrechtsbeschwerde, cm. CDL-AD(2005)005;
para. 22, S. R. Diirr, “Individual Access to Constitutional Court in European Transitional Countries”, B:
B. Fort (ed.), Democratising Access to Justice in Transitional Countries. Proceedings of the Workshop
“Comparing Access to Justice in Asian and European Transitional Countries”’, Sang Choy International,
Jakarta, 2006, ctp. 59

2 CDL-JU (2008) 032 M.-Fr. Rigaux, “Introduction of a Constitutional Review of Laws: Benefit, Purpose
and Modalities”, Report for the seminar on constitutional jurisdiction, Ramallah, 2008.
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['py3un, Benrpuwu, [lonsme, JlatBuu, JltokcemOypre, Poccun u Pymbiaun. Orpannues-
Has popMa OblTa BHEApPEHA B DCTOHUH, TJIe MOTYT OCIApUBATLCSI HEKOTOPBIE PEIICHHS
ITapmamenta u pemenus [Ipesunenta. Cormacuo cratbe 96 denepabHOTO KOHCTUTY-
nuoHHOTO 3aKkoHa Poccutickoit ®enepannu “O Konctutynmonanom Cyne” rpaxmaHe,
"YpH TpaBa U CBOOOIBI HAPYIIIAIOTCS 3aKOHOM, IPUMEHEHHBIM HITH TIOJIE)KAIITIM TIPH-
MEHEHHIO B KOHKPETHOM JieJie”’, MOT'YT HeTIOCPEICTBEHHO 00paTUThCs B KOHCTHTYIMOH-
Heli Cyn. Ha 95ToM 0CHOBaHMM BO3MO)KHO TOJIBKO PACCMOTPEHHE KOHCTUTYIIMOHHOCTH
3aKOHa, Ha OCHOBAHUH KOTOPOTO ObUT MPUHST HHAWBUIYaJIbHBIN aKT, HO HE KOHKPETHOTO
MIPUMEHEHNS 3aKOHA B KOHKpEeTHOM Jienie. ClieoBaTenbHo, pOCCHiiCKas HHNBH Ty aTbHAsS
Kanoda ABIAETCA CHEIHATbHBIM BHAOM KOHKPETHOTO HOPMOKOHTpOIs’?. HerHenmHss
(bpaHity3ckas cucremMa OJr3Ka K HOpMaTHBHOM KOHCTUTYITMOHHOM kanobe, Tak kak KoH-
CTUTYUHMOHHBIH COBET MOXKET OCYLIECTBISITh KOHTPOJIb 3aKOHOAATENIbHBIX aKTOB, U 3TO
SIBIISIETCS] a0CTPAKTHBIM KOHTPOJIEM; €CJIH aKT MPU3HAETCS HEKOHCTUTYLHMOHHBIM, OH
yTpaunBaeT IOPUINUECKYIO CHITY.

[.1.2.2.1.2. KoncTuTyumoHHOe oOpaleHue

78. B Ykpaune muro moxket ooparuthes B Koncturynmonnsiit Cyr ¢ 3ampocom o0
00s13aTeTIbHOM TOJIKOBAaHHH, €CIIH YTBEPKAACT, YTO NPOTUBOPEUHSI B IPUMEHEHNH 3aKOHA
MOTYT MPUBECTH WX NMPUBENIN K HAPYIIEHUIO €T0 KOHCTUTYIIMOHHBIX NpaB. B nanHOM
CJIydae BOIPOC KacaeTcst He MHANBUAYaIbHOTO aKTa, a TOJIKOBAaHUSI HOPMATUBHOTO aKTa.
TakuM 00pa3oM, KOHCTUTYIIHOHHOE OOpaIeHne, o CYIIECTBY, BBHITIONHACT (HYHKITUIO
HOPMaTHBHOM KOHCTUTYLIMOHHOM yKamo0bI 4.

1.1.2.2.2. Ha unauBuyanbHbIe aKTHI: MTOJIHAS KOHCTHTYITMOHHAS JKajto0a

79. B ycnoBusix BO3pacTaroniero 3Ha9eH1s 3alUThI IpaB YeIoBeKa OYeBHIHA TEH-
JIEHITUS K OCYIIECTBICHUIO KOHCTHTYITMOHHOTO KOHTPOJISI HHIUBUTYAIbHBIX aIMUHU-
CTPaTHBHBIX aKTOB W PEIIEHHH CyZIOB HA OCHOBAHWHY WHANBHYaTbHBIX JKaI007>, TaK KaK
HapyIICHHUs MPaB YeIOBEKa YacTO SIBIISTIOTCS PE3YIIBTATOM HEKOHCTUTYITMOHHBIX WH/IH-
BH/IyaJIbHBIX aKTOB, OCHOBAaHHBIX Ha KOHCTUTYIIMOHHBIX HOPMAaTUBHBIX aKTax'®.

Benennanckasi KOMHCCHSI BBICKa3bIBAeTCsl B N0/1b3Y HHCTHTYTA MOJHON KOH-
CTUTYHHOHHOM aJI00bl He TOJHbKO MOTOMY, YTO OH 00ecneuynBaeT BCceodbeMJII0-
IIYIO 3aIATY KOHCTUTYIIHOHHBIX IIPAB, HO TAKKe ¢ TOYKH 3peHHusi CyOCHIMapHOTIo
XapakTepa cpefCcTBa NMpaBoBoi 3aMTHI B EBponeiickoM cyae mo mpaBaM 4eJo-
BeKa M JKeJIaHUs pa3pemiaTh NpoodjeMbl N0 NPpaBaM YeJ0BeKa HA HAIMOHAJIBLHOM
YPOBHe.

3 CM. Brunner, Der Zugang des Einzelnen zur Verfassungsgerichtsbarkeit im europdischen Raum, Jahrbuch
fiir Offentliches Recht 2002, ctp. 226.

7 V. Skomorocha, Konstytucijnyj Sud Ukrajiny: dosvid i problemy, Pravo Ukrajiny no. 1/1999, cit. in:
CDL-JU (2001)22, G. Brunner, “Der Zugang des Einzelnen zur Verfassungsgerichtsbarkeit im europdiis-
chen Raum”, report for the CoCoSem seminar in Zakopane, Poland, October 2001, ctp. 34.

75 CDL-AD (2004) 24 Opinion on the draft constitutional amendments with regard to the Constitutional
Court of Turkey.

76 CDL-AD (2008) 029 Opinion on the draft laws amending and supplementing 1) the Law on Constitutional
Proceedings and 2) the Law on the Constitutional Court of Kyrgyzstan.
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[.1.2.2.2.1. 3HaveHue NOTHON KOHCTUTYLUOHHOH >KaI00bI

80. IlonHast KOHCTUTYIIMOHHAS Kal00a, HECOMHEHHO, JTa€T BO3MOXHOCTh IS Ca-
MOTO BCEOOBEMITIOIIETO HHANBUYaTbHOTO JOCTYIA K KOHCTUTYLIMOHHOMY ITPAaBOCYAHIO
H, CJICZIOBATENILHO, JUIS IOJTHOM 3alIUThl HHAMBHIYAIbHBIX TIPaB. JIMII0 MOXKeT 00Kao-
BaTh JTIO0O0M aKT TOCYIapCTBEHHOM BIIACTU, KOTOPHIN HEMOCPEICTBEHHO M B HACTOSIICE
BpeMsI HapyIlIaeT ero OCHOBHEIC MpaBa, B cybcuauapHoM mopsiake’’. Tounee roBops,
JIUTI0 MOXET OCIIOPHUTH OOMIMHA aKT, €CIH MOCIEIHIH MOIEKUT HEMOCPEICTBEHHOMY
MIPUMEHEHUIO B €T0 JIeJe, UM WHAUBHTyaTIbHBIN aKT, alpeCOBaHHBINA eMy. DTa BO3MOXK-
HOCTB CYILECTBYET, Hanlpumep, B AnbOanun, Angoppe, Apmenun, ABctpun, AzepOaii-
Jokane, benbruu, bocuun u I'epuerosune, I'pysumn, I'epmanuu, JlarBuu, Manbre,
[Monbme, Ucnianun’®, Xopsaruu, Kumnpe’, Yemckoit Peciyonuke, Jluxrenmreitae, Cio-
Bernn, Yeproropun, Cepoun, FOxuoit Adpuke, LlBeinapun, B “ beBureir FOrocnas-
ckoif Pecryonuke Makenonus” u CrioBakun®’. CyIiecTBYIOT pa3iHdHbIE YCIOBHUS U
(hopMBI KOHCTUTYIIMOHHBIX Ka00. OCHOBHOMN W3 BBIICYKa3aHHBIX SBISETCS “‘KOHCTH-
TYLIMOHHBIN ITepecMOTp”, KOTJIAa YEJIOBEKY MIPEAOCTABISAETCS CPEACTBO IPABOBOM 3aIIUTHI
MIPOTHB OKOHYATEJIBHBIX PEIICHUI OOBIYHBIX CYJIOB, HO HE TIPOTUB HHIUBUIYAJIBHBIX aJl-
MUHUCTPATUBHBIX aKTOB. JlaHHbIN Buj BcTpeuaercs B Ynnm®!, bochuu u I'eprieroBune,
Mansre?? n Anbarnu. B oTiamdme ot 3Toro B ABCTPHH MOTYT PacCMaTPUBATHCS TOJIBKO
VMHAWBHUIyaJIbHBIC a]MIHUCTPATUBHBIEC aKThl U penierns CyJia 1o J1enaM o mpeocTaB-
JIeHNH yOeXKHIIa, a He PEIICHUS 110 TPaKJaHCKUM HITH YTOJIOBHBIM Jieiamss.

81. B ciayuyae paccMOTpeHHs Jieia Ha OCHOBAHMHM ITOJIHOM KOHCTUTYLIMOHHOM Ka-
10661 Koncrurynmonssiii Cyn 0OBIYHO HE IPUHKUMAET pelieHus no cyuectsy. OH pac-

77 CyOcHInapHOCTh O3HAYAEeT, YTO BCE APYTHE CPEACTBA MPABOBOM 3aIUTHI JOJKHBI OBITH HCUEPIIAHBL.

78 OTMETHM, YTO Kao0y B MOPSIIKE MPOLIEYPhI aMrapo B VIcaHuu cIIeayeT CUUTATh MOJTHOI KOHCTUTYITHOH-
HOH skano60ii. OHa sBIISIeTCS MOCIISTHAM CPENICTBOM IpaBoBoi 3ammThl B KoHcTuTyonHoM Cyze. OnHako
ee He HaJIo My TaTh ¢ recurso de amparo, KOTOpasi CyIIECTBYET BO MHOTHX JIATHHOAMEPHKAHCKUX TOCYIapCT-
Bax (Takue, kak Yuy, [lepy, Aprentrna u Mekcuka) u siBIsIeTCs CrieliMaibHbIM BUIOM KOHCTUTYIIHOHHOMN
JKaJOObI, KOTOPAsi PEIOCTABIISET JIUIY BO3MOXKHOCTD IPENICTABUTH CIICIUATLHOE O0OpAILICHUE [IS 3AIUTHI
CBOMX IIpaB B 0ObIYHBIE cybl. ClieIyeT TakKe OTMETUTh H3MeHeH s, BHeceHHbIe B 2007 roay B Mcnanuu,
KOTOPBIE MTPEILYyCMOTPETH HOBOE YCIOBHE AOMYCTHMOCTH O BOIPOCAM BbIIa4H MPHUKa3a aMIiapo, B COOT-
BETCTBHUH C KOTOPBIM TIOTHATHII BOIIPOC TI0 JEITy JOJDKEH OBITh “KOHCTHTYIIHOHHO 3HAYMMBIM.

7 CormacHo ctathe 146(2) ocmapuBaromiee JUIO JODKHO yKa3aTh, YTO aIMUHHCTPATHBHBIM aKTOM HJIH
Oe3neiicTBHEM OBLT HApYILICH 3aKOHHBIM MHTEPEC, KOTOPBIH OH MMEET JTHMYHO MM KaK WieH OOIIecTRa.
ITonsitue “uHTepec” HEe aHATIOTUYEH JAHHOMY [TOHSTHIO, UCIIOJIb3YEMOMY B IpakJaHCKoM 1pase. OH J10I1-
JKeH UMETh (PMHAHCOBYIO WJIM MOPAJbHYIO MPUPOLY. [ mpeocTaBieHus CpeAcTBa MPaBOBOM 3aIUTHI
TIOJDKHO OBITH legitimatio ad causum B OTIHYUE OT OOIIEH 5ka100bl OTHOCHTEILHO HEHAUICKAIIIETO OCY-
MIECTBJICHUS aIMAHUCTPUPOBAHUSI.

80 Koncrutynuonnsiii Cyn benopyccun, B OTIHYHE OT MPEABIYLIeH MPAKTUKH, PACIPOCTPAHEHHON Ha OC-

HoBanuu yactH 4 crareu 122 Koncrurymu (cM. pemenne D-184/05 ot 2 mapra 2005 rona), Gonblue He

MPUHUMACT WHANBUIYaTbHBIC )KATOOBL.

Ha HexoTophle BUIBI peIIeHHH BRIIIECTOSIINX CyaoB (auto acordados).

82 CrielyeT OTMETHUTh, YTO KOHCTUTYIIMOHHYIO jKa00y MOXHO TPEICTaBUTh TAKKE Ha BO3MOXKHBIC Hapy-
IICHUST OCHOBHBIX IPaB.

8 TeMm HE MEHEE MOXXHO OCIIOPUTH MHIWBHIyaJIbHBIC aIMHHUCTPATUBHBIC aKTHl U OMHOBPEMEHHO 00pa-
TUThCs B Briciuit A amununctparuBabiii Cyn: CHavana Koncturyimonnsiii Cys poBepsieT, ObLTH JIH Ha-
PYLICHBI KOHCTHTYLIMOHHBIC IpaBa, W B Cllydyae OTPHIATEIHHOIO PEIICHHS HAMpPaBIsieT NIEI0 B
AnvunnctpatuBHbIA Cyf, KOTOPBINA IPOBEPSET, ObUIN JIM HApyIIeHBI OOBIYHBIC 3aKOHBI. B ABcTpHu 310
paccMaTpuBaeTcs Kak MpooOest, KOTOPBI TOJKEH ObITh 3aIlOJTHEH.

8
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CMaTPUBACT UCKIFOUUTEIILHO KOHCTUTYIIMOHHBIC BOMPOCHI 10 Jeiy (AJIs najdbHeuei
unpopmaru cM. Hike 206). Kpome Toro, Cyn, Kak paBuiio, HE OCYIIECTRISIET KOHT-
POJIb 32 COOITIOIEHHEM BCeH nepapXiu HOPM (HarpuMep KOHTPOJIb 32 3aKOHHOCTBIO MH-
IUBHUAyalbHOTO akTa). OCHOBHOW (YHKIIMEH ITOTHOW KOHCTHTYIIMOHHOH >KasoObI
SIBIISICTCS 3AIIUTa KOHCTUTYIIMOHHO OXPaHsSEMBIX IpaB YeI0BeKa.

1.1.2.2.2.2. UnauBuayanpHas jkatoba Kak HAITMOHATBHEIN "GuiasTp" mis ae,
nepenaBaeMbIx B EBponelickuii ¢y mo nmpaBam 4ejaoBeKa

82. Ba)XHBIM aCIeKTOM MPHU PaCCMOTPEHUN WHIUBUAYyaIbHON skano0sl B Koncru-
TyuuoHHbIH Cyll Ha HapylIEeHUs IpaB YeJIoBeKa SIBISIETCS BONPOC, JOJDKHO JIM JaHHOE
CPEICTBO MPaBOBOM 3alIUTHI OBITH UCYepHaHo coracHo ctarbe 35 (1) EBpomeiickoit
KOHBEHIIMH T10 ITpaBaM 4YeJI0BEKa JIJIsl TOr0, YTOOBI JIUIIO MOTJIO 00paTuThCs B EBporeii-
CKHI1 cya1, Kak, HarpuMep, B ciydae kanoosl amnapo B Koncrutynuonssiii Cyx Mcna-
Hun. PaccMoTpeHue TaHHOTO BOITPOca 0COOCHHO BaYKHO C TOYKH 3PEHHUS 3arpyKEHHOCTH
Cyna (mpu6nusurensao 120.000 men B 2010 roxy) u HEOOXOIUMOCTH pa3peIeHUs CBsI-
3aHHBIX C [IPaBaMHM YeJIOBEKa IPoOJIeM Ha HAllMOHAILHOM YPOBHE, 10 X IPEICTABICHUS
B CtpacOyprckuii Cyn B cooTBeTCTBUH ¢ maparpadom 4 MHaTepiakeHckoit Jlexnapanumu,
KOTOPBIH MpeaycMaTpuBaeT CyOCHANapHBIN XapakTep KOHBEHIMOHHBIX MEXaHU3MOB:

“4, KonbepeHIiys HAMOMHUHACT, YTO OTBETCTBEHHOCTD 3a 00eCIeUeH e PUMe-
HeHus U peanu3anuy KOHBEHIIMU B MEPBYIO OUepPe/ib JCKUT HA TOCYIapCTBAX-
YYaCTHUKAX W, CJC0BATEIBHO, MPU3BIBACT TOCYAAPCTBA-YIACTHUKOB TIPUHSTH
Ha cebs 00513aTeILCTBO:

d) obecrnieunTh, 4TOOBI KaX/Iblii, KTO 0OOCHOBAHHO 3asBIISIET, YTO €0 MpaBa u
CBOOO/IBI, ITPEyCMOTPeHHBIC B KOHBEHIINY, ObUIH HAPYIICHBI, ITOJIb30BANICS 3(-
(beKTUBHBIMH CPEJICTBAMHU TIPABOBOM 3aIIMTHI MEPE]] HAIMOHAIBLHON BIIACTHIO,
o0ecIeYrBarOIIMMH TPU HEOOXOAMMOCTH COOTBETCTBYIONIYIO KOMIICHCAIIHIO;
Ipu HEOOXOAMMOCTH TTOCPEICTBOM BHEIPCHUS HOBBIX CPEIICTB IMPABOBOU 3a-
LIUTHI, OyAb TO CPEACTBA 0COOOTO XapaKTepa Wi O0IIHe BHYTPUTOCYAapCTBEH-
HBIE CPEJICTBA ITPABOBOH 3aIUTHI ...” %4,

83. B cTrpanax, rjie CymIecTByeT CleHaaTn3upoBanubiii Koncturymonusrii Cyu, HH-
TUBHTyalibHAs Kasio0a B 3TOT Cyj1 PeACTaBISIeTCs IOTHIHBIM BEIOOPOM B Ka4eCTBE Ta-
KOTO CPEJICTBA ITPABOBOM 3aIIIUTHI, TOCKOJIBKY Takast kaio0a TOKe, KaK MPaBUJIO, SBISCTCS
cyOcunuapHOl Ha HAllMOHAIILHOM YPOBHE M MPHUMEHSETCS TOJILKO MOCIIE UCUSPIIaHUs
CpeacCTB HpaBOBOﬁ 3alllUThI B O6I)I‘IHI>IX cynax. CJICI[OBaTeJ]I)HO, 9TO ABJIACTCA IIOCICIHUM
BO3MOKHBIM CPEICTBOM Ha HAIIMOHATHHOM YPOBHE, KOTOPOE HEOOXOAMMO UCUEPIIATh 10
TTOSIBJICHUST BO3MOYKHOCTH oOpartenns B EBporrelickuii cyj 1o mpaBaM deoBeKa.

84. O4eBHIHO, YTO HEKOTOPBIE APYTHE BHUJIbI MHANBUAYAIBHOTO AocTyna B KoH-
ctuTynnoHHbINH Cyn, paccMOTpeHHbIE B TaHHOM lccienoBaHuM, B 3TOM CMBICIIE HE

8 Kongepenyus svicoxoeo ypoesns 6 Humepnaxene 18 u 19 dpespans 2010 roga o nHAIMATHBE MIBEHIIap-
ckoro nipencenarens Komurera Munuctpos Coseta EBporbl, MuaTepnaken, 19 despaist 2010 roxa.
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MOTYT CYUTATHCS APPEKTUBHBIM “BHYTPUTOCYJAPCTBEHHBIM CPEACTBOM ™ : HAIIPUMED,
actio popularis HanpaBJIeH HA HOPMY ¢ a0CTPAKTHOW TOYKH 3PEHUS U, KaK IIPaBUIIO, HE
MOYKET OBITh COOTBETCTBYIOIINM CPEICTBOM ITPABOBOM 3AIIUTHI MPOTHUB KOHKPETHBIX Ha-
pymIeHui nmpap denoseka. "HopmaTuBHas" mHAUBHIyaTbHAS kKamo0a, HapaBICHHAS
TOJIBKO Ha HOPMAaTUBHBIH aKT, @ HE Ha €ro IPUMEHEHNE B KOHKPETHOM Cllydae, TaKKe He
SIBJISIETCS. COOTBETCTBYIOIUM HALMOHAIBHBIM "QUiabTpoM"®, Tak Kak Ha MPaKTHKE Ha-
PYLIEHMS ITpaB YEIOBEKa Yallle He SBISIOTCS PE3YJIbTaToOM “TEXHUYECKH NMPaBUIIBHOTO™
MIPUMEHEHUS! HEKOHCTUTYIIMOHHOTO 3aKOHA, KOTOPBIM MOXKET ocHapHuBaThcs MOCpes-
CTBOM JIaHHOTO BU/Ia JKAJIO0bI, a PE3yJIETaTOM HEKOHCTUTYIIHOHHOTO UHIUBHIYaIbHOTO
aKTa, KOTOPbI BO3MOXHO, HO HE 0043aTe/IbHO NPUHAT Ha OCHOBAHUM COOTBETCTBYIO-
miero KonctuTyum 3akoHa. bosplioe KoJIM4ecTBO HapyLICHHH 1TPaB 4esIOBEKa, TAKHUM
o0pasoMm, He moxananaeT B cepy AeicTBUS HOPMATUBHOMN KajoObl M 3PPEKTUBHOCTD
JAHHOTO (PUIIBTPA CTAHOBHUTCS HE3HAYNTEIBHOM.

85. IHTepecHBIM OBLT IPUMED TTOTIBITKY BHEAPUTH Takoe cpencTBo B Typrun. [1pu-
HUMasi BO BHUMaHKe 0oJb1I0e KoardecTBo aen npotus Typuuu B CtpacOyprekom Cyre,
Koncrutynmonnsiit Cyn Typrun B 2004 rony npeiiokni BHEAPUTh MHCTUTYT UHAWBH-
JyaJbHOM ano0bl B JaHHbI Cyl OTHOCHTENIBHO KOHCTUTYIIHOHHBIX MTPaB, PELyCMOT-
peHHBIX Takke B EBpomnelickoil KOHBEHIIMU 110 MpaBaM uelioBeka. B mosicHUTeIbHON
3aIUCKe K OTHUM IOIPaBKaM YCTAHOBIIEHO, YTO “‘B Pe3yJbTaTe BHEAPEHUS KOHCTUTYIHOH-
HOM >kKa00bl 3HAYUTENBHO YMEHBIIUTCS YUCIO0 oOpaleHuidl npotus Typruu, Hanpas-
neHHbix B EBpomeiickuii cyn nmo mpaBam yenoBeka”. B centsiope 2010 roma maket
KOHCTHTYLMOHHBIX pedopM ObLI MPHUHSAT Ha pedepeHayMe, KOTOPBIH BKITIOYAET MOJ00-
HBIH BUJ WHAUBHIYaIbHOU kanoOsl B Koncturyrumonusrii Cyn. CorracHO HOBOMY
TekcTy cratbu 148 Koncrurymum Typriun KaxXaplii MOXKET TIPEICTABUTh WHIUBUTYalTb-
Hy10 an00y B Konctutynuonssiii Cy B CBSI3U ¢ KOHCTUTYLIHOHHBIMH IIPaBaMH, IIpe-
YCMOTpPEHHBIMH TakXke B EBponelickoil KOHBEHIINH IO TIpaBaM deloBeKa. JlaHHas cTaTbs
IIpeyCMaTpUBaET, YTO MPOLECCyallbHbIE IPaBUIa OTHOCUTEIBHO MOPSJIKa IIPEICTaBIIEe-
HUS KanoO OyayT yCTaHOBIIEHBI B 3aKOHE, KOTOPBIH JOJKEH OBITh MPUHST B TEUCHHE
JBYX TOCJIETYIONIUX JIeT.

86. B cBOeM MHEHUHM OTHOCUTENBHO NMPOEKTa ITUX MoIpaBok BeHennanckas ko-
MUCCHSI yKa3alia, 4To MPOEKT NOMPABOK SBISIETCS “000CHOBAaHHBIM M COOTBETCTBYET pe-
LIEHUSM, HAWJEHHBIM B JPYIMX €BpPONEHCKUX TOCYyJapCTBax, U EBPONEHCKUM
crannapram’®. Komuccus, TakuM oOpa3zom, mpusHaia, uto 3(pPeKTrnBHAS HWHIUBUIY-

85 Kak, HanpuMep, B ciaydae BeHrpuu, rie He cyniecTByeT MexaHn3Ma MOTHOW MHUBUYaJIbHOH Kalo0bl,
a CyIIECTBYeT TOJILKO HOpMaTHBHAsI KOHCTHTYIIMOHHAs xkao0a. EBporeiickuii cyx o npaBam denoBeka
YCTaHOBHIL, 4TO, CJIEIOBATEIBbHO, He 00s13aTenibHO 00patuThes B KC no obpamenus B EBpomneiickuii cym.
ECtHR, Weller v. Hungary, judgment of 31 march 2009.

8 CDL-AD (2004) 024, Opinion on the Draft Constitutional Amendments with Regard to the Constitutional
Court of Turkey. Tem He MeHee Benennanckass KOMHCCHSI TOCTaBHIIa BOIPOC O TOM, AOJDKHA JIM HHAN-
BHTyallbHasl 5ka00a OrpaHN4NBaThCs KOHCTUTYLIMOHHBIMH ITPaBaMHU, IIPEAyCMOTpeHHbIMH B KoHBEHIINM.
Ilenbro 9TOrO OrpaHMYeHNs OBUIO HCKITIOYEHHE COLMAIBHBIX TIPaB N3 Cephl AeHCTBNS HHANBHUYaIbHON
*kasno0sl. [TpobrneMa conmanpHBIX MpaB SBISETCS TAKXKE MPUINHON HEBKITIOUCHHUS MOJHOTO '"HMepedHs
npas" B ABcrpuiickyto Koncruryuuto u parndukanun KOHBEHIMY B Ka4eCTBE KOHCTUTYLIHOHHOTO 3aKOHA
U, TaKMM 00pa30M, CO3/IaHUSI BO3MOXKHOCTH JUIsl IIPEICTaBICHHS WHIMBUAYaIbHBIX Kano0 B ABCTpHN-
ckuit Korctutynmonnstiit Cyz OTHOCHTENBHO TpaB, cofeprkaBmxcst B Konsenmmn u ee [Iporokonax.
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anpHas xxanoba B Konctutynuonusii Cy MOXKET CTaTh HAIIMOHAIBHBIM (PHIIBTPOM JI0
HampasieHus aed B EBponelickuii cyn no npaBam yenoBekad’. DTa mo3unus Oblia moj-
TBEPKICHA TAK)KE BO MHOTUX MCCIICIOBAHISIX U HAYIHBIX Pab0TaxX OTHOCHUTEIHLHO JTaH-
HOTO BOIIPOCA, KOTOPBIC OOBSICHAIOT, HAIPHUMEpP, MOYEeMy UHCIIO Xaiao0 TPOTHB
Coenunennoro KoponescrBa 1o npunarus 3akona “O npaBax uenoseka” oT 1998 rona
OBLIIO HAMHOTO OOIIbIIE, YeM MPOTHUB JIPYTHX TOCYIAPCTB, WIH CPABHUBAIOT KAJIOOBbI,
npencrasieHHbie B CtpacOyprekuii Cyn npotus @panimw, ¢ xxanodamu npotus [ epma-
aun unn Ucnannumse,

87. UToObI cTarh TaKUM (DUIIBTPOM U 00513aTEIILHBIM CPEICTBOM ITPABOBOH 3aIIUTHI,
KOTOpO€ HE0OXOAMMO HcUepnarh o cMbicity crathi 35 (1) KoHBeHIuY, HalMOHAIBHOE
CPEJCTBO JIOJIKHO OBbITh 3 (eKTUBHBIM corviacHO craThe 13 KonBeniuu. Tem He MeHee
BOIIPOC O TOM, KaKO¥ JOKHA OBITh MHAUBHAYATbHAS XKamo0a, 9T00bI cauTaThes 3P dek-
TUBHOM, SBIISIETCS KOMIUIEKCHBIM.

88. OTBeT MOXxeT OBITh Pa3HBIM B Pa3IUYHBIX rocyaapcTBax. /laxe B omHON cTpaHe
KOHCTHTYITHOHHAS jkaj1006a MOXKET OBITh 3(()EKTHBHBIM CPEIACTBOM JJIST ONIPEICIICHHBIX
HapymeHuii KouseHyn u HedHEKTUBHBIM I IPYTUX COIVIACHO MPELEIECHTHOMY
npaBy CrpacOyprckoro Cyna. B wactHOCTH, HEOOXOMMO MPOBOJUTE PA3ITHUUE MEKITY
JenamMu 00 YTBEpKIaeMOi Ype3MEpHON ATUTEIBHOCTH CYJOIIPOU3BOACTBA U AeTIaMU O
HapylIeHusax "apyrux" npas yeigoBeka.

89. J171s1 TOTO YTOOBI ONPENICITHUTD, SIBISCTCS I CPEICTBO 3PPEKTHUBHBIM MO CMBICITY
cTaThbd 13, BO BHMMaHHE NPUHUMAIOTCS paszyinuHbie (akTopsl. Korma nuio umeer
000CHOBaHHYIO ai00y Ha HAPYIIICHUE €r0 KOHBEHIIMOHHBIX TIPaB, y HETO TOHKHO OBITH
CPEICTBO TTPABOBOM 3aITUTHI ITepe HAITMOHABLHOM BIACThIO, KOTOpast HE 00s3aTeILHO
JOJKHA OBITH Cy/IeOHOH, HO JOJDKHA 00J1a/1aTh COOTBETCTBYIOIIUMU TTOJTHOMOYHUSIMH 110
MIPUHSTHIO PELICHHS 110 jkano0e u obecrieueHnto komnencanun®. JloroBapuBaromiuecs
roCy/IapcTBa CaMy BBIOMPAIOT MPEOCTABISIEMOE CPEJICTBO MPABOBO 3all[UTHI, @ UHOT/IA
1 COBOKYITHOCTb HECKOJIBKUX TaKUX CPEACTB.

90. B cnydae unanBuayaabHoM xanoosl B Konctutyunonnsiii Cyn He paccmar-
puBaeTcsi BOIPOC O TOM, YTO HAIIMOHAJIbHAS BIACTD JOJKHA OBITH cyneOHOl. Tem
HE MeHee MOXKHO 00CYUTh BOIIPOC O TOM, BO BCeX JU ciaydasx KoHCTUTYyIMOHHBII
Cyn uMeeT COOTBETCTBYIOIIME ITOJTHOMOUYHKS. B 1aHHOM citydae ciieqyeT OTMETUTh,
y1o Cyz J0JKEeH UMETh BO3MOXXHOCTh BOCCTAHOBUTH IIPaBa Ha OCHOBaHUH 00s13a-
TEJIBHOTO pelieHus 1o aeny. [Ipocroe aexkiiapaTuBHOE pelleHne OTHOCUTENBHO He-

8 Takue WHMBHIYaJbHbIC 5Ka00bl ObUIH BKJIFOUCHBI B ITAKET KOHCTHTYLHOHHBIX ped)OpM, NPHHSTHIX Ha
pedeperayme 12 centsiops 2010 roxna.

88 Cm., B yncie npounx, A. STONESWEET, H. KELLER, 4 Europe of Rights, Oxford University Press,
2008; see also SZYMCZAK, La Convention européenne des droits de ['homme et le juge constitutionnel
national, Bruylant, Bruxelles, 2007; D. AGNANOSTOU.

8 JTuio Takke JOIDKHO 00paIaThes ¢ jkano0oii Ha HapyIIeHUE KOHBEHIIMOHHOTO MPaBa Ha HAIIMOHAIEHOM
ypoBHe. OTCYTCTBHE TOTO IPUBEJET K MPU3HAHMIO (DakTa HEHCUEPIIAaHUs BHYTPHUTOCYapCTBEHHBIX
CpPeZICTB MpaBOBOH 3aMTHl EBporeiickuM cy1oM 1o mpaBaM 4esoBeka, cM., Harpumep, Debono v. Malta,
no. 34539/02, decision of 10 June 2004.

% Cwm. Silver v. UK, judgment of 25 March 1983.
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KOHCTUTYLIMOHHOCTHU HE SBISIETCSI TOCTATOYHBIM CPEACTBOM MPaBOBOI 3aIIMTHI, U
xanoba momxkHa ObITh "3 (eKTUBHON" KaK ¢ MPaBOBOM, TaK U C MPAKTUYECKOH
Touek 3penus’'. Ecnu HapylnieHre KOHBEHIIMOHHBIX MpaB, a Takxe KoHcTUTymmw,
KacaeTcs MOJIOKUTENBbHOT0 00s13aresibeTBa, Cya 10JIKEH UMETh BO3MOXHOCTD 1aTh
yKa3aHUe roCyAapCTBEHHBIM OpraHaM IpPEeANpPHUHSTH ACHCTBHE, KOTOPOE OHU HE
NpeAnpuHsInd B faHHoM aeiie. Cya IoJKeH ObITh 0053aH pacCMOTPETh €0 WIIH,
o KpaiiHel Mepe, nmpeacTaBlieHHbIe Kano0bl. Cya T0JKeH TakKe ObITh JOCTYITHBIM;
B CiIyyae HEOOOCHOBAaHHBIX TPeOOBaHUM, KacarOIIUXCs, HAPUMED, U3ACPKEK HIIH
MpeICTaBUTEIBCTBA, Kano0a siBisieTcs "HedPEKTUBHBIM CPEJICTBOM MTPABOBOIL 3a-
muTe". Kpome Toro, Korna mociencTBUs IeHCTBUM SBISIOTCS HeoOpaTuMbiMu, KoH-
cTUTyUnOoHHbIH Cya JOJKEH UMMETh BO3MOKHOCThH NPENOTBPATUTH BBIIIOJTHEHUE
TaKUX AEUCTBUNZ.

91. B pamkax cBoero /loxitaga OTHOCHTENBHO YPPEKTHBHOCTH BHYTPUTOCYIAPCT-
BEHHBIX CPEACTB MPABOBOM 3aIUTHl B KOHTEKCTE BOMPOCA O YPE3MEPHOMN MPOJOIKHU-
TEJILHOCTH CYAOTPOU3BOACTBA’} BeHenanckas KoMUccus paccMorpena 3QeKTHBHOCTD
KOHCTUTYIIMOHHOM KaJT00BI KaK CpeACcTBa MpaBOBOM 3amuThl. Ha ocHOBaHMM Tipere-
JEHTHOTO NpaBa EBpornelickoro cysa o npasam uyenoseka’ Komuccus yctaHoBMIIa, YTO
“00s13aTEIHCTBO OPTAHU30BATh CBOIO CYJACOHYIO CHCTEMY B COOTBETCTBHHU C TpeOOBa-
HusMu ctathl 6 § 1 KonBenmmu otHocuTces Takke k Korcrutynmornnomy Cymy™®. DT0
O3HaYaeT, YTO €CJIM ToCyJapCTBO HAMEPEBAETCA BHEJPUTh NHCTUTYT UHIUBUAYAIBHON
xanoosl B Koncrurynuonsnsiii Cys, 3T0 JOJKHO OBITH CHIEJIaHO TakK, YTOOBI YpEe3MEPHO
HE MPOAJUTH OOIIYIO MPOAOIIKUTEIBHOCTE cynonpou3BoacTea. CrnenoBarenbHo, Cyn
JIOJDKCH UMETh BO3MOXKHOCTB M PECYPCHI, YTOOBI 3(PPEKTUBHO CHPABUTHCS C JOTIOIHU-
TEJIHLHOUW HAarpy3Koin’.

92. I'maBHBIM BOIIPOCOM B paMKax PacCMOTPEHUS CPEACTB MMPOTHB YPE3MEPHON JITH-
TEIHHOCTH CYIOTPOU3BOJICTBA SBIAIOTCS PA3IMYUs MEXKIY PEBEHTUBHBIMH, TO €CTh
HMMEIOIUMH TTOJIOKUTEJIBHOE 3HAYEHHUE IS IIPEKPaIeHUs] IPOU3BOICTBA 110 PaccMar-
puBaeMoMy zeny (YCKOPSIIOLIME), ¥ KOMIIEHCALIMOHHBIMU cpeAcTBaMU. OTHOCUTEIBHO
storo Komuccus cunraert, 4to “c Touku 3peHus npeneneHTHoro npasa Cyna [Crpac-
OyprcKoro] 9o siBisieTcst 00s3aTeIbLCTBOM /ISl IOCTH)KEHUS OIIPE/ICIICHHBIX 1eTIeH, TIpe/-
YCMOTpEHHBIX B cTaThe 13. Jlaxke Korga HM OHO M3 JOCTYIHBIX CPEJCTB MPAaBOBOMH
3aIUTHI, B3ATOE B OT/AEIHHOCTH, HE COOTBETCTBYET TPEOOBAHUAM CTaThu 13, COBOKYTI-
HOCTb CPEJICTB, IPEyCMOTPEHHBIX 110 BHYTPUIOCYJapCTBEHHOMY IIPaBY, MO’KHO CUHTATh
"3 PEeKTUBHON' C TOYKHU 3peHUs JaHHOW cTtaThi’®’. KOMHUCCHS CUHTAET, YTO CPENCTBO

91 Cm. lhan v. Turkey, judgment of 27 June 2000, para. 58.

92 Cm. Conka v. Belgium, judgment of 5 February 2002, para. 79.

% CDL-AD (2006) 036rev, npunstsiii Beneunanckoit Komuccueit Ha ceoem 69-om [lnenapnom 3acenanuu
(Benenust, 15-16 nexabps 2006 rona).

% Cwm. Gast and Popp v. Germany, judgment of 25 February 2005, para. 75.

9 CDL-AD(2006)036rev, maparpad 33.

% OTHOCHUTEIFHO COMHEHHH O pa3pelieHIH HHANBHUYaIbHON jkat00bl B pasyMHBIH CpoK, cM. Belinger v.
Slovenia, no. 42320/98, decision of 2 October 2001.

7 [Taparpad 137.
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IIPaBOBOM 3aIUTHI MOXKET OBITh A((EKTUBHBIM, €CIIH COYETACT AIEMEHTHI KaK MPEBEH-
THUBHBIX?®, TaK U KOMIICHCAITHOHHBIX CPEACTB:

“182. B cirydasix, Korja HalluOHaJIbHas IPaBOBasl CCTEMa He IpeayCcMaTpuBaeT
MPEBEHTHUBHBIC CPEJCTBA MMPABOBOM 3alUTHI (KaK B CiIydae OONBLIMHCTBA BHYT-
PUTOCYIapCTBEHHBIX NMPABOBBIX CHCTEM), BHYTPUTOCYIapPCTBEHHBIE BIACTH HE
[IPENOCTABIISIIOT YEJI0BEKY PABHOLICHHYIO KOMIICHCALMIO 110 CPAaBHEHUIO C TEM,
YTO OH MOXET NoyIyuuTh B CTpacOypre; B JaHHOM Cllydae OTCYTCTBYET IPHUHLIUI
cyocunuapaocth. Ilpu Takux 00CTOATEIBCTBAX YETOBEK MOXKET OCIIOPHUTH TOT
(axTt, 4To OH OONBILIE HE SIBISIETCSI )KEPTBOM, JasKe MOCIIe TOTyYeHus (BCEro JIUILb)
JIEHE)KHOM KOMITEHCAIMM Ha BHYTPUIOCYAAPCTBEHHOM YpOBHE, a TaKKe TO, 4TO
OH 00s13aH UcUepIaTh paCCMaTPUBAEMOE BHYTPUIOCYIapPCTBEHHOE CPEACTBO.

183. B 3akmrouenne Benenmanckas KOMUCCHSI OTMEUAET, YTO JIJISI IIOJIHOTO COOT-
BETCTBUS TpeOOBaHUAM cTaThi 13 KOHBEHIIMU OTHOCUTENBHO TpeOOBaHHS pa3yM-
HOTO CPOKa, MPEAYCMOTPEHHOTO B cTarhe 6 §1 KonBeHmuu, rocymapcTBa-waieHb
Cogeta EBpoITbI B 1IepBYI0 04epeb JOKHBI 00€CTIEYUTh TPEBEHTHBHBIE CPENICTBA
MIPAaBOBOM 3aIUTHI IS ITPEIOTBPAIIIEHHUS JTFOOBIX (JaTbHEHIIINX ) HEyMECTHBIX 3a-
JIepKeK, TIOKa CyJI0NPOU3BOJICTBO HE Oy/IeT MPpeKpaleHo.

184. Kpome Toro, OHM TOJKHBI 00eCTIEYUTh KOMITEHCAIIMOHHBIE CPE/ICTBA IPABOBOM

3alLIUTHI 32 HApyLICHUs TPeOOBaHMS Pa3yMHOIO CPOKa, KOTOPbIE MOI'YT UMETh MECTO B
XOJIe CYIOTIPOM3BOCTBA (10 BHEAPEHUS 3(PPEKTUBHBIX IPEBEHTUBHBIX CPEACTB)”.

93. CnietoBarebHO, €CJIM rocyIapcTBO HAMEPEHO BHEIPUTH HHAUBUAYAJIbHYIO

ska100y B Koncturyunonnpliii Cya ¢ nesibio odecnedeHusi HAMOHAJIBHOIO CPeACTBA
NMPaBOBOIi 3aIMTHI WIH PUIBTPA AJH JIe], KOTOPble HHAYe OyIyT HANMpaBJIeHbI B
CrpacOyprekmii €y, To ecTh € LeJbIo mpeaycMoTpenusi 3(pGpeKTHBHOTO CpeACTBA M0
cmblicay cratbu 13 KonBenuuu, u Tpe6oBaTh ero ucyeprnaHusi B COOTBETCTBUH €O
crarbeii 35 (1), B pe3ysbTare JaHHOI MPoOLEIyPhI 10/LKHO 00eceYuBaThHC BOCCTA-

98

Cw. Slavicek v. Croatia, no. 20862/02, decision of 4 July 2002: “Coenacro Hosomy 3aKoHY KaxicOblil, KMo
cuumaem, 4mo pazoupamensCmeo no OnpedeieHulo €20 padicOaHCKUX npas u 00s3aHHoCmell Ui npu
npeovsIeHUl eMy 100020 Y20I08H020 0DBUHEHUs He DbLIO 3A8EePUICHO 8 PA3YMHbIIL CPOK, MOJICEm No-
0amv KOHCIMUmMyyuoHHyo scano6y. Koncmumyyuonnwiti Cyo 0012icen paccmompems makxyro dcanoby u,
ecnu Haxooum ee 0OOCHOBAHHOU, OH OOINHCEH YCMAHOBUMb CPOK OJiA pa3pelieHis 0end no Cyuecmsy, da
maxoice npucyOums KOMNEHCAyuio 3a upesmepHyIo OaumenvHocms cyoonpouzsoocmesa. Cyo cuumaem,
YUMo 9Mo cpedCcmeo NPAasoBoll 3auunmol, KOMopoe OO0NNCHO OblMb UCHEPNAHO 3aseumenem 0s y0oeie-
meoperus mpeooganuti cmamovu 35 § 1 Konsenyuu. ”’Cu. Taoke Debono v. Malta, no. 34539/02, decision
of 10 June 2004; Andréasik v. Slovakia, no. 57984/00, decision of 22 October 2002 and Fernandez-Molina
Gonzalez and others v. Spain, no. 64359/01, decision of 8 October 2002.

Komriencanust JomkHa ObITH PABHOIICHHO TOMY, YTO 3asBUTEINb MOT MOTy4uTh B CTpacOyprekom cyre,
cm. Dubjakova v. Slovakia, no. 67299/01, decision of 10 October 2004: “Tem ne menee sonpoc o mom,
AGNACMCL U NPEOOCMABIEHHAS, KOMNEHCAyUsi pazyMHOU, 00ndiceH Obimb YCMAHOBNEH 6 céeme 8cex 00-
cmosimenveme dend. OHu OMHOCAMCsL He MONbKO K OIUMEeNbHOCMU CYyOONPOU3800CmEd 8 KOHKPEmHoM
oeine, HO U K pazmepy KOMREHCAYUll, NPUCYHCOCHHOU 8 COOMBEMCMBUL C YPOGHEM JHCU3HU 8 3AUHINEPECo-
8aHHOM 20Ccyoapcmee, U K (hakmy, umo 8 HAYUOHATbHOU CUCHemMe KOMNEHCayusl, KaK npaguio, npucyic-
Odaemcs u npedocmasisiemcs ovicmpee, uem 6 cayuae paspeuwenus oera [Cmpacoypeckum] Cydom
coenacno cmamve 41 Konsenyuu ™.
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HOBJICHHE NMPAB HA OCHOBAHUU 00513aTEJLHOr0 pemenus mo aexy. Kpome toro, Cyn
JI0JIZKEH OBbITH 00513aH PACCMOTPETH JIJ10, M He JIOJIKHO ObITh HUKAKNX HE000CHOBAH-
HbIX TPeOOBAHUI OTHOCUTEIHHO CYI1eOHBIX PACXOI0B WM MPEICTABUTEIbCTBA.

94. B xone paccMOTpeHHs] HHAUBUAYAJIbHOMH Kaj00bI B KOHCTUTYHHOHHOM
Cyne mocjieqHuii 10/1:KeH HMeTh BO3MOKHOCTD 1aTh d()(eKTUBHOE YKa3aHUe O He-
Me/IJIeHHOM BO300HOBJIEHHH H MPeKpalleHuH NMPOU3BOACTBA MO ey B 00BIMHOM
cyle WM caMOMYy PaccMOTPeTh eJI0 M0 CYLIeCTBY NPU HAJTUYUHM KAT00bI 0 Upe3-
MEPHO JJTUTEeILHOCTH cynonpousBoacTsa. [lpu nannom Bujge nocryna Konerury-
unoHHbIH Cyl [0J:KeH HMMeTh BO3MOKHOCTH 00ecHeYuTh KOMIeHcanuio'',
PABHOIIEHHYIO TOii, KOTOPYIO 3asiBUTEJIb MOKET MOJYy4YuTh B CTpacOyprckom cyae.

L.2. PaccmaTpuBaeMble aKThI

95. BO3MO)XXHO pacCMOTPEHHE COOTBETCTBHSI Pa3IMUHBIX BHJIOB IPABOBBIX aKTOB
Pa3IMYHBIM BBIIIECTOSAIIMM IPABOBBIM HOpMaM. B kauecTBe 00bEKTOB KOHTPOJIS BBICTY-
MAlOT WHANBHUIyalIbHbIC 1 HOPMaTHBHBIE ITPABOBbIE aKThl. B JaHHOM KOHTEKCTE 1OJT HH-
JUBUAYAJIbHBIMA aKTaMU CJIEJyeT IOHHMaTh AaJIMUHHCTPATHBHbBIE AaKTbl, KOraa
aJAMUHUCTPATUBHBINA opran'®' NpuUHUMAaET pelIeHue 10 KOHKPETHOMY JAEeiy, a TaKxke
(oxoHvarenpHbIC) CyneOHbIe penieHns. HopMaTuBHBIMU aKTaMU SIBJISIFOTCS MEKAyHa-
pPOIIHBIE TOTOBOPHKI'?%, 3aKOHBI U PEIICHUS, UMEIOIINE CHUITY 3aKOHA, JCKPETHl U MOCTa-
HOBJICHMSI MCTIOJTHUTEJILHON BJIACTH, aKThl OPraHOB MECTHOTO CaMoOyIpaBieHus! %,
“Meronne 001eo0a3aTeNTbHyI0 CUITy, TO €CTh HEe MMEIOIINE OINPENIeICHHBIX WU pa3-
JIMYUMBIX a/IpECcaToB.

96. B rocymapcTBax ¢ IIEHTPaIM30BaHHBIM KOHTPOJIEM O0BIYHO MIPEAYyCMaTPUBACTCSI
KOHCTHUTYITHOHHBIA KOHTPOJTH 3aKOHOB MJIM aKTOB, IMCIOIINX CIITY 3akoHa!'%*, 310 cooT-
BETCTBYET OJJHOI U3 TPAJUIIMOHHBIX IeNicH BHEPEHUS ICHTPATM30BAHHOW KOHCTHUTY-
LIIMOHHOW FOPUCIUKIIMHM, a WMEHHO 3allUTe KOHCTUTYIHOHHOTO cTposi. KoHTpomb
VH/IMBU/TyaJIbHBIX aKTOB TAK)KE CTAHOBUTCS BCce OoJiee U OoJiee pacipoCTpaHEHHBIM, TaK
KaK Bce 00JIbIlIe TOCYIapPCTB BHEAPSET MHCTUTYT ITOJIHOM KOHCTUTYIIMOHHOM JKaJI00bI.

97. B cuctemax ¢ JelEHTPATN30BaHHBIM KOHTPOJIEM MOYKHO OCIOPHUTSH JIF000H aKT,
OTHOCSIIHICSA K KOHKPETHOMY JIeNTy, Oy/ib TO HOPMaTUBHBIN WIM MHIUBHTya bHbIH. Ciie-

10 Cwm., manpumep, Cocchiarella judgment (ECtHR, GC, Cocchiarella v. Italy, 29 March 2006, maparpadsr
76-80 u 93- 97).

10 MO)XHO TIPHHSTH BO BHUMAHHE BCE BH/IBI aIMHHUCTPATUBHBIX OPraHOB, KOHCTHTYIIHOHHO yIIOJIHOMO-
YEHHBIX TPUHUMATh TAKNE aKThI, BKIIFOYAs PETHOHAIBHBIC MM MECTHBIE a]MUHHUCTPATHBHBIE OPTaHbI,
Jla)ke IIPH TOM, YTO B HEKOTOPBIX (heJiepaTHBHBIX TOCYIApCTBAX €CTh (eiepaibHble KOHCTUTYLIMOHHbIC
CyIbI, KOTOpPBIE PACCMATPHUBAIOT aKThI, IPHHATEIE (eIepaTbHBIMU BIACTSIMHU, C TOUKH 3PEHHUS MX COOT-
BercTBUs DenepanbHoit Koncrutynuu, Hanpumep B ['epmanun.

102 Ecii OHM UMEIOT TOIKOHCTUTYLIMOHHBIH XapakTep.

103 Hanmpumep, cornacHo crarbe 100.1 Koncturynun ApMeHuu penieHust OpraHoB MECTHOTO CaMOyIIpaBIIe-
HUSI SIBISIFOTCST 00BEKTOM KOHCTHTYIIMOHHOTO KOHTPOJIS.

14 General Report, XIlth Congress of the Conference of European Constitutional Courts, (A. Alen, M. Mel-
chior), Brussels, 2002, ctp.7, B: http://www.confcoconsteu.org/en/common/home.html, nposepeno 23
¢despanst 2009. Tem He MeHee clenyeT OTMETUTh, uTo B LlIBeiinapun ®enepansubiit BepxoBHslit Cyn
paccMarpuBaeT TOJIBKO COOTBETCTBUE KAaHTOHAIBHBIX 3aKOHOB (enepanbHoii KonctuTynuu.
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JIOBaTeJIbHO, JINIIO MOXKET OCIIOPUTH KOHCTUTYIIHOHHOCTh JTFOOOTO 3aKOHA, MOJIEKAIIETO
MIPUMEHECHUIO B KOHKPETHOM JIEJIe, JTF000€ MOCTAaHOBJICHUE HIIKECTOSIIIETO Cy/Ia U JIF000H
aI[MHHHCTpaTHBHBIﬁ AKT B COOTBECTCTBHUU C MPUMCHHUMBIM IIPOLCCCYaIbHBIM 3aKOHOM.
B OxHO# Adprke 0OBIIHBIN CyIl MOKET TIPU3HATH HOPMATHBHBINA aKT (3aKOH) HEKOH-
CTUTYIIHOHHBIM, HO JIO BCTYTUICHHS B CHITY 9TO JTOJKHO OBITh 000peHo KoHcTuTyImoH-
HbM Cynom.

98. B mexoTopsix rocynapcTBax (B Benrpum, benopyccun, bensrun, bpazunumu,
Uwn, ['epmannu, Jluxrenmreitne, [lepy, [lonbine, Cnosenun, FOxHoM Adpuke, “boiB-
meii FOrocnasckoit PecryOnrke MakeqoHus””) Ha OCHOBaHUH HHIUBH Ty IbHO 5KaI00bl
Koncrutynuonsnsiit Cyn MOXKET paccMaTpuBaTh HapyIICHUs, BO3HUKIIINE B PE3yJIbTaTe
npobenal!®. B benopycenn Koncrurynnonnsiit Cy paccMaTpuBaeT WHAWBUyaIbHBIE
XonlaTaiicTBa Ha MpoOeNTbl B HOPMATUBHBIX MPABOBBIX aKTaX M (WJIH) KOJUTM3UHA HEKOTO-
PBIX HOPM akTa, nofanHble B Korctutynmonssit Cyn BO HCIIOTHEHHE KOHCTUTYIIHOH-
HOTO IpaBa O0pamarhCs ¢ WHAWBUAYATbHBIM HIIM KOJUIEKTHBHBIM XOJATalCTBOM B
rOCY/IapCTBEHHBIC OPTaHbl. DTH XOJaTalCTBA HE SBJISIFOTCSI KOHCTUTYIIMOHHOMW 5Ka1000H
U HE BIEKYT PAacCCMOTPEHHE KOHCTUTYLMOHHOCTH HOPMAaTUBHOTO MPaBoOBOTo akTa KoH-
CTUTYIIHOHHBIM Cy/IoM.

99. BeHelIMAHCKAS KOMHCCHS IIPEIYIPEKIAET, YTO Pe3YILTATOM IPEI0CTABIE-
nusa Koncruryuuonnomy Cyly moJTHOMOYMS 110 32IIHMTE He TOJbLKO 0T HAPYIIeHHii
KOHCTHTYIHOHHBIX IIPAB, HO TAKKE U 0T OIIHOOK B TOJKOBAHMM U IIPUMEHEHUHU

HOPM, HE ABJAOINNUXCHA HAPDYVIICHUAMU KOHCTHT!!!HI/I, CTAHET MEPErpy3sKa 1aHHOI0
cyaa.

L.3. 3ammuimaemslie npaBa

100. Bce paccmarpuBaemMbie HAMH KOHCTUTYITUH MTPEyCMATPUBAIOT HEKOTOPBIE OC-
HOBHBIE TpaBa WU CChUIAIOTCS HA MEPEYCHb OCHOBHBIX MPaB, KOTOPhIC HUMEIOT KOHCTH-
TYLIMOHHYIO WIH, 110 KpaiHel Mepe, HaJ[3aKOHOJaTeIbHYI0 crily. OJIHako HEe BCE ATH
TIpaBa CIyKaT KPUTEPHSIMHU KOHTPOJIA BO BCEX CITydasx'’°: HEKOTOpbIe IipaBa UMEFOT IPO-
PAaMMHBIH XapakTep, YTO 03HAYAET, YTO JIUIO0 HE UMEET CPEJCTBO MPABOBOM 3aIUTHI
IIPOTHUB HAPYIICHUH TAaKUX MPOTPAMMHBIX HOPM WJIM HAIIMOHAIIBLHBIX 1iesiell. Hapumep,
B CJIy4ae COIMAJIbHBIX IPaB B HEKOTOPBIX TOCYapCTBaX.

105310 MOXKET CTaTh MOBOJAOM Il KoHpukTa ¢ [Tapnamentom, Tak kak Koncturyumonusiii Cyn yctaHas-
JIMBAET, YTO Mpobe JoMKeH OBbITh BOCIOJIHEH M yKa3biBaeT kak. B ITopTyramuy He npeaycMoTpeH HH-
CTUTYT WHIUBUIYaIbHOIT JKaJ00bl OTHOCHTEIIBLHO NPOOETIOB, HECMOTPS Ha TO, 9To KOHCTUTYIMOHHBIIH
Cyn uMeeT MOJTHOMOYHNE OCYIIECTBIATh A0CTPAKTHBIN KOHTPOJIb OTHOCUTEIBHO MPOOETIOB (CM. CTAThIO
283 Koncrutyuuu [lopryranun). [Toapo6uerit oommii Jokiaan XIV Kondepenimu EBponelickux koH-
CTUTYIIMOHHBIX CYJOB, IIOCBSAIIEHHBIN 3TON TeMe, omyOnukoBaH Benermanckoit komnccnei B Crieru-
aIbHOM OOJUIeTeHEe KOHCTUTYIIMOHHOTO IpeneaeHTHOro npasa (2008), KOTopblii MOXKHO HAWTH Ha caiiTe
http://www.Irkt.lt/conference/Pranesimai/XIV%20Congress%20General%20Report LT.doc.

1% Harrpumep, coracHo cratse 110 Konctutynuu “BriBoreit FOrocmasckoit Pecrryonukn Makenonus” B
topucauknuio Konerurynuonnoro Cyna BXOAAT “mipaBa U cBOOOIBI YENIOBEKA U TPaKIaHUHA, Kacaro-
muecst CBOOObI yOSIKICHUH, COBECTH, MHEHHH ¥ ITyOJIMYHOTO BBIPAXKEHHSI MBICIIH, CO3/IQHUS U JIESTeIb-
HOCTH MOJHUTHYECKUX OPTAaHM3AUH W JUCKPUMHHAIMU TPaKAaH Ha OCHOBAHHWHM II0JA, PAacOBOH,
PETUTrHO3HON, HAITMOHAIBHOM, COLMAIbHON U MOJUTUYECKON TPUHAIICHKHOCTH .
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101. MexnyHapoHbIe JOTOBOPHI IO MpaBaM denoBeka'’’, B yactHocTH EBpomneii-
CKas KOHBEHIIMA IO TIpaBaM desloBeKa /s rocyaapcTB-ydacTHUKOB CoBeTta EBporisl,
HMMEIOT Pa3IMYHyI0 I0PUINYECKYIO CHITY B TOCYapCTBaX, PACCMaTPUBAEMBIX B IAHHOM
Hccnenosanuu. Hanpumep, B ABctpun EKTIY nMeeT KOHCTUTYIIMOHHYIO CUITY. AHAJIO-
ruyHo 3ToMy B Hupnepnannax otHocutenbHO akToB [lapiaMenTta (B OTiIMUYME OT MHBIX
aKTOB), KOHCTUTYLIHOHHOCTb KOTOPBIX HE pacCMaTpUBACTCS, BOBMOKEH KOHTPOJIb C
TOYKHU 3pEHUS COOTBETCTBHUS MEKYHAPOAHBIM JJOrOBOpaM, B ToM uucie Konseniuu. B
Bocuun u I'epriorosune EKITY “obnanaeT BEpXOBEHCTBOM HaJl IPYTUMH 3akoHaMu 108,
13 9€ro MOYKHO TPENOI0KHTh, YTO OHA IMEET HaAKOHCTUTYIIHOHHYIO city'®. Ho Kon-
ctutynnoHHb Cyn bocHHYM MOKa He aj OKOHYATEIFHOTO OTBETa Ha 3TOT BOmpoc!o,
bpuranckuii 3axkon “O npaBax uenoBeka” oT 1998 roga u 3akon Mansrsl “O EBporneii-
CKOM KOHBEHIMH ™ BKJIIOYAIOT MEKAYHApOIHBIE JOIOBOPBI BO BHYTPUTOCYIaPCTBEHHYIO
MIPaBOBYIO CUCTEMY, PENOCTABIIAS JIOSIM BO3MOKHOCTh HEIIOCPEICTBEHHO CChLIAThCS
Ha 3TH npaBa. Bo ®panuun, Utanuu!!!, Jluxrenmreiine, Ciosennu u “beisueit FOro-
cinaBckoil Pecniyonuke Maxkenonus™!'? EBporieiickasi KOHBEHIIMsI 001aaeT BEpXOBEH-
CTBOM HaJ 3aKOHAMH, HO HMMEET IOJKOHCTUTYIIMOHHBIA xapakTtep. B T'epmanuu
EBpomnelickast KOHBEHLINS U €€ IPOTOKOJIBI MMEIOT CTAaTyC HEMELIKOTO (heiepaIbHOro 3a-
koHa (Gesetzesrang). Hemerkue cynpl 10KHBI COOMIOAATH U TpUMEHATH KOHBEHIINIO B
XO0J1€ TOJIKOBaHHUS HALIMOHAJIBHBIX 3aKOHOB. Ha ypoBHE KOHCTUTYILIMOHHOTO MpaBa TEKCT
Konpennuu u npaktuka ECIIY sBnsitoTcs cpeacTBaMu TOJIKOBaHUA MPHU YCTAHOBIEHUU
coziepykaHus 1 00beMa OCHOBHBIX MTPAB M OCHOBHBIX KOHCTUTYIIMOHHBIX PUHIHUIIOB Oc-
HOBHOT'O 3aKOHA, HO 9TO HE OTPAaHUYMBACT UM HE COKPAILAET 3aIIUTy OCHOBHBIX IIpaB
yenoBeka cortacHo OcHoBHOMy 3akoHy (BVerfGE 111, 307). CnemyeT oTMETHTB, YTO
OTKPBITOCTH OOJIBIIMHCTBA JIATHHOAMEPHUKAHCKUX KOHCTUTYIIMH B OTHOLICHUH MEXKY-
HapOJHOTO MIPaBa 1 JOTOBOPOB OTHOCUTEIBHO ITPAB YEIOBEKa, TAKMX Kak AMEepHKaHCKas
koHBeHIUs “O mpaBax 4eloBeKa’, HHOT/IA TaXKe MOIPa3yMeBaCT HaIKOHCTUTYITHOHHBIN
XapakTep MEeXTyHapOAHBIX J0roBopoB (Hanpumep Komym6us u Benecyana).

107Crarps 16 (2) Korcruryrmmu [opryrammu npexycmarpusaet: “Tlpenmucanns, conepxamuecst B Koncru-
TYLIMHU 1 3aKOHAX ¥ KAaCAIOIIHECs OCHOBHBIX [PAB, JIOJDKHBI TOJIKOBATHCS M HAXOUTHCS B IIOJTHOM COOTBET-
cTBUM co Beeobuieli nexnaparnueii npas denoseka”. CrieoBaresibHO, KPUTEPUEM TOJIKOBAHUS B Jiellax
OTHOCHUTEIIFHO OCHOBHEIX TIPaB siBisieTcss BeeoOmast rexmaparys mpas uesioBeka, a He EBpornelickast KoH-
BEHIM [0 MpaBaM 4YesioBeka. B omuyune ot nocnenHero, BeeoOas gekiapaiys npas 4eloBeKa He siB-
JSIETCSl MEKIyHAPOHBIM JloroBopoM. B Iopryranuu u B TOKTpHHE, U B CYA€OHO#H MMpaKTHKE MPU3HAHO,
YTO OCHOBHEIE ITPaBa JIOJHKHEI TOJIKOBATHCSI B COOTBETCTBUY C PA3IIMUHBIMI MEKTyHAPOIHBIMI MEXaHN3-
MaMH T10 [IPaBaM YeJIOBEKa, IPU YCIOBUH, YTO PE3yJIBTATOM PEBOCXOICTBA HOPM, IIPEYCMOTPEHHBIX I10-
CJICAHUMU, SABJISACTCSA IIPEBOCXOICTBO HOPM, YCTaHABIMBAIOIINX BBICIIIHIA YPOBCHD 3allIMThI OCHOBHBIX IIPAB.

108 Crarps 11.2 Koncturynuu.

1 Cwm. J. Marko, “Five Years of Constitutional Jurisprudence in Bosnia and Herzegovina: A First Balance”,
European Diversity and Autonomy Papers- EDAP (2004), 7, B:
http://www.eurac.edu/documents/edap/2004 edap07.pdf, mpoBepeno 3 utons 2009.

10CDL-AD(2008)027 Amicus curiae brief in the cases of Sejdi¢ and Finci v. Bosnia and Herzegovina (Ap-
plications no. 27996/06 and 34836/06) pending before the European Court of Human Rights.

1 Cu. penrenne no. 348 u 349/2007 KoncruryrmonHoro Cyna Uranmu, mocne nonpasok ot 2001 roga k
crarbe 117 Koncrurynun Urtanum.

12Cwm. 1. Spirovski, “Constitutional Validity of Human Rights Treaties in the Republic of Macedonia: The
Norms and the Courts”, Report for the World Conference on Constitutional Justice, B:
http://www.venice.coe.int/ WCCJ/Papers/MKD_Spirovski_ E.pdf, nmposepeno 3 urons 2009.
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102. HeoOs3aTenbHO, 4TOOKI 3aIIMIIIAEMBbIE TIpaBa ObUTH MPeycMOTpeHbI B KoHCTH-
Tynuu'' wim ObUTH 00ECIICUeHbI IPABOBOM CAaHKIIUEH, OHU MOTYT OBITh PE3yJIbTaTOM
cynebnoro mpaBoTBopuecTBa. OCHOBHOE 3HAaUYE€HHE HOPMBI MOXKET OBITH "0OHaApyKeHO"
B CyeOHO# mpakTuke. B 3TOM cMBICIe 0COOCHHO MPUMETATEICH MOIXO0 (PPAHITY3CKOTO
Koncrutynmonnoro Coseta. [locneaanii pacimpuit KpyT 3alUIaeMbIX MTPaB, Ipeaoc-
TaBJIsisl KOHCTHTYIIMOHHBIA CTaTyC TEKCTaM, KOTOPBIC TPEexk e ObUIH IPOCTO JIeKiiapa-
TUBHBIMU - Jlekiapanusi mpaB 4yenoBeka W rpaxaaHuHa 1789 roma u mpeamoOyna
Koncturyruu 1946 rona.

YacTHYHDBIE 3aKJII0YEeHHA OTHOCUTEJIbHO I1aBbI 1

103. TosbKO HECKOIBKO FOCYIAPCTB U3 YKCIIA TOCY/IapCTB-uJIeHOB BeHenmanckon
KOMHUCCHUH H TOCYAapCTB, MIMEIOIIUX CTaTyC HaOmonaTeneil npu Benenumanckoit komuc-
CHH, HE IIPEeyCMaTPUBAIOT OJMH U3 BUI0B HHANBUAYAIBHOTO JOCTYIA AJIsl OCIIapUBaHUs
KOHCTUTYIMOHHOCTH HOPMBI WJIM UHAUBUAYATBHOIO aKTa. TaKUMU roCyapCcTBaMHU SIB-
nsitotes Amxup, Tynuc u Mapokko (@panims 6osibliie He OTHOCUTCS K IaHHOM IpyIine
MOCJIE MOCISIHEH KOHCTUTYIIHOHHOH pedopmbl). OTHOCUTEIBHO OCTaIbHBIX FOCYIAPCTB
CUCTEeMa KOHCTHTYIIHOHHOTO KOHTPOJISI MOXKET KIacCU(UITNPOBATHCS B COOTBETCTBUH C
BHJIOM JIOCTYyMa. PaznuyaroT npsiMoil MHAMBUIyaIbHBIN TOCTYI, KOTIa JIULIO MOXKET He-
MIOCPEACTBEHHO OCMAPUBAaTh KOHCTUTYIIHOHHOCTh HOPMBI MJIM aKTa, U KOCBEHHBIN MH-
JUBHUIyaJIbHBIN JOCTYII, KOT/Ia KOHCTUTYIIHOHHOCTb OCIIAapUBAETCS TOJIBKO MOCPEICTBOM
rOCY/IapCTBEHHBIX OpraHoB. MHOTHE rocynapcTBa UMEIOT CMEIIaHHYI0 CUCTEMY, BKITIO-
YaroIllyro Kak Hp;IMOfI, TaK ¥ KOCBEHHBII JOCTYIT K KOHCTUTYHHMOHHOMY ITPaBOCYIUNIO.

104. B paMkax KOCBEHHOTO HHAMBUIYATHHOTO JOCTYIa KOHCTUTYIIMOHHOCTH
HOPMBI MOTYT OCITapUBaTh OINPENCICHHBIC OpraHkl. B nx umcie Hanbosee pacmpocTpa-
HEHHBIMH SIBJISIFOTCSI OOBIYHEIC CyABI TIOCPEICTBOM TIPEICTABICHUS TIPEIBAPUTEIIBHBIX
3arpocoB, OMOY/JICMEHBI ¥ IpyTHe KOHCTHTYIIMOHHBIE OPraHbl, TaKUe KaK ACMyTaTbl U
CEHATOPBI.

105. IlepBoii OCHOBHOM IpyIIION OPraHoOB, KOTOPbIE MOTYT OCHAPUBATH KOHCTUTY-
LIMOHHOCTb, SIBISIFOTCSI OOBIYHBIE CYJ/IBI, TIPECTABISIONINE TIPEABAPUTEIHHBIC 3aIPOCHI
B KOHCTUTYIIMOHHBIC Cybl UJIM AHAJIOTUYHBIC OpraHbl. JJaHHBIN BUJ SIBISIETCSI OMHUM U3
CaMBbIX PaCIPOCTPAHCHHBIX METOJI0B KOCBEHHOTO MHANBUAYATHHOTO AOCcTyna. OTHOCH-
TEJIbHO 3TOT0 CYLIECTBYET MHOKECTBO MojieNiel. JJaHHBIM BUJT KOHTPOJIS ABIISIETCS J10-
BOJIBHO PEJIKUM B CHCTEMAX C JELUEHTPAIN30BaHHBIM KOHCTUTYLIMOHHBIM KOHTPOJIEM,
TaK Kak OOBIYHBIE CYIbl CaMU OCYIIECTBISIOT KOHTPOJIb. B HEKOTOPBIX TOCYnapcTBax
(hr3uUecKue U IPUANYSCKIE JINIA XOaTaCTBYIOT Tepel] OOBIYHBIM CYJJOM OTHOCH-
TEJIBHO NPEACTABICHUS MPEABAPUTENIbHOTO 3anpoca B Koncturynuonnsiit Cyn. EcTb ro-

113 B0 MHOTHX TOCyAapcTBax MepeyeHb MpaB YeI0BEKa HEMCUESPIIBIBAIOIINI U MOXKET U3MEHSITHCSI, HAIIPUMEP
comtacHO cratbe 42 KoHCTUTyIMH ApMEHUH OCHOBHEIE IIPpaBa U CBOOOIBI UEIIOBEKA M TPaKIaHUHA, 3a-
KperuieHHbIe B KOHCTHTYIIHH, He NCKITIOYAIOT APYTHX MPaB U CBOOO, yCTAaHOBICHHBIX 3aKOHAMH U MEXK-
JyHapoaHbIMH JoroBopamu. CornacHo crarke 55 Koncrurynuu Poccun nepeuunciienue B Koncturyimu
Poccuiickoii ®eneparinu 0CHOBHBIX MPaB U CBOOOJ HE JIOJKHO TOJKOBAThCS KaK OTPHIIAHHE WU yMa-
JICHWE IPYTUX OOLIeTPU3HAHHBIX PaB U CBOOO/ YeIOBEKa U TPaKIaHIHA.
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CyZlapcTBa, B KOTOPBIX, €CIH JIULO MPEACTABISIET X01aTaliCTBO OTHOCUTENBHO ‘‘UCKITIO-
YCHUSI HEKOHCTUTYIIHOHHOCTH, OOBIYHBIN Cy/Ibsl 00513aH PACCMOTPETH €r0 U MOTHBUPO-
BaTh OTKa3 HarpasieHus Bompoca B Konctutynnonusiii Cyn (Hanpumep B AnbOanuw,
bpazwmmn, Ynmm, @pannnu, Benrpun, Utamnun, JlrokcemOypre, Mansre n Vcanun). B
JOPYTHX TOCYAapcTBax B IAHHOM CIIydae MPEACTaBICHHUE 3allpoca SIBISETCs 00s13aTelb-
HbeIM (B benbrun, Yemnickoii Pecriyonuke, “beiBueit FOrocnasckoii Pecriyonuke Make-
nouust”, Pymbiann u ClioBeHun).

106. B GonmbmuHCTBE rocynapcTB BeHenmaHCkoil KOMHCCHH HE MPEAYCMOTPEHO
paBo oMOyJICMEHOB Ha oOpallleHHe B cyl. TeM He MeHee B roCyIapCcTBax, MpeaycMar-
PHUBAIOLINX TaKyl BO3MOKHOCTB, OMOYJICMEH MOXKET 0OpaTUThCSI B OOBIYHBIN CyJI (Ha-
npumep B OuHISIHIUN) WK HenocpencTBeHHo B Konctutyruonusii Cyn (Harpumep B
Apmennn, ABctpun, AzepOaiimxane, bpasunuu, Xopsarun, Yemnickoit PecmyOnmke,
Ocronun, Benrpuu, [lopryranuu, MUcnanuu, Mongose, Yepnoropuu, Cinoakuu, Ciio-
Benuu, bocuun u 'epuerosune, Jlarsuu, [lonsie, Poccuiickoit denepanuu, “boiBieit
Orocnasckoit PecriyOnuke Makenonus”, [lepy, Ykpaune, Pymbinun u FOxnoit Ad-
puke). CrenyeT Takke OTMETUTh, 4To Korna OMOyacMeH MokeT oOpatuthest B KoHeTu-
TynmroHHBIH Cya, B paMKax ero MoJIHOMOYMI HaXOAWTCA OCMapUBaHUE HOPM B CBSI3H C
KOHKPETHBIM JIEJIOM, PACCMaTpUBaeMbIM UM. TeM HEe MEHEe B HEKOTOPBIX I'OCYAapCTBaX
OmOyacMeH MOXKET ocllapuBaTh HOPMY B aOCTPAaKTHOM MOPSAKE, KaK B CiIydasx Asep-
Oaiimxana, Ocronuu, [lepy n Ykpaussl.

B takux cucremax OmMOyacMeH npeaocTaBisieT BO3MOKHOCTh HHIMBUIYAJIb-
HOTO0 IOCTYTA, XOTSI  KOCBEHHOTO0. BeHenmanckass KOMUCCHsI CHUTAET OMOYICMEHOB
3JIeMEeHTOM [1eMOKPAaTH4YeCKOro 001IecTBa, KOTOPble 00ecreYnBalOT cOOII0IeHne
npas 4yenoBeka. Cjie10BaTe/bHO, €CJIN CylIecTBYeT HHCTUTYT OMOyIcMeHa, peKo-
MEH/yeTCsl MPeI0CTABUTH MOCJIeAHEMY BO3MOKHOCTh MHUIIMUPOBATHL KOHCTUTY-
HUOHHBIH KOHTPOJb HOPMATHBHBLIX AKTOB B HMHTepecax WJIH MO0 WHUIHATHUBE
YyeJI0BeKa.

107. Hdpyrue opransl, Takue kak IIpokypatypa (Hanpumep B Apmennu, Aszepoaii-
mxane, bonrapun, Momnnose, [lopryramuu, [Toasme, Poccun, CoBakun) WiIn diIeHBI
[lapmamenTa, KOTOpbIE MOTYT OCIIapHUBaTh KOHCTUTYLIMOHHOCTh HOPMBI, MOTYT 0OecIe-
YUTh COOTBETCTBUE MPaBOBOU cucTteMbl KoHCTUTYLIHU.

108. CnenoBarenbHO, UHAUBUAYAIBHBIN JOCTYI K KOHCTUTYLIUOHHOMY IIPAaBOCYIUIO
SIBJISICTCS] BYKHBIM CPEICTBOM OOecIiedeHus: COONIONEHUS MHANBHUYaJIbHBIX TIPaB 4eJ0-
BEKa Ha KOHCTUTYLIMOHHOM ypoBHE. CyIlIeCTBYEeT MHOXECTBO MOJIENEN U BOZMOKHOCTEH,
HO B HUX €CTh OJIMH OOMIMH MO3UTHUBHBIN JIEMEHT: OOJbIEe YHCIO MEXaHU3MOB IS
MIPEI0CTABICHNUA BO3MOKHOCTH JIOCTyNa K KOHCTUTYLIMOHHOMY MTPAaBOCYINIO 0Oecredn-
BaeT OOJBITYIO BO3MOXKHOCTH A(()EeKTHBHOM 3aIIUTHI OCHOBHEIX MpaB. [IpenmytecTBoM
KOCBEHHOT'O MHAMBHIYAJIBHOTO JOCTYIA SBISIETCS TO, YTO OPraHbl, IPEACTaBIISAIOLINE
XKaJi00bl, XOPOILIO OCBEIOMJICHBI M UMEIOT COOTBETCTBYIOIINE IOPUAMYECCKUE 3HAHUS JUTS
(dopmyarpoBaHusi 000CHOBaHHOTO 3asBiIeHUSI. OHH MOTYT TaKKe CIYKUTh (QHUIBTPOM
JUIS TIPEIOTBpAILleHHs eperpy3Ku KOHCTUTYIIMOHHBIX CYJIOB ITyTeM OCYILIECTBIECHUS OT-
0opa 3asIBIICHUI, TaK KaK B JaHHOM Clly4dae He OyyT pacCMaTpHBaThCsl 3110y TOTPEOISIO-
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IIUE WU TMOBTOPSOIIUECs kano0bl. KpoMe TOro, KOCBEHHBIN JOCTYN UTPAET CyIle-
CTBEHHYIO POJIb B MPEAOTBPAIICHUH U3JIUITHETO 3aTSTUBAHUS OUCBHUIHBIX HEKOHCTUTY-
LMOHHBIX cUTyauuil. TeM He MeHee KOCBEHHBIH JOCTYyI HMEET OIpeJle/ICHHbIE
HEJO0CTATKH, TaK KaK ero 3((eKTUBHOCTDH B OONBIIICH CTETICHH 3aBUCUT OT TTOJTHOMOTHI
JTAHHBIX OPTaHOB IO YCTAaHOBJICHHUIO MTOTEHIIMAIHHO HEKOHCTUTYITHOHHBIX HOPMAaTHBHBIX
AKTOB U X JKEJIaHUS 00paIIaThCs C IpeABAPUTEIHHBIM 3alIpocoM B KOHCTUTYIIMOHHBII
Cyn unu ananoruyasie opraubl. CreoBaTenbHo, BeHenmanckas KOMUCCHUSI CUUTAET Mpe-
UMYIIECTBEHHBIM COTIOCTABIICHNE KOCBEHHOTO IOCTYTIA C OTHUM M3 BHIOB MPSIMOTO J10-
CTyla, Tak KaKk 93T0 OyaeT crnocoOCTBOBaTh OallaHCHPOBAHHMIO CYIICCTBYIOIINUX
Pa3TMYHBIX MEXaHU3MOB.

109. Yto xacaeTcs MpsiMOT0 HHIMBUAYAIBHOTO JOCTYTIA, CIEAYET OTMETUTH, YTO B
paccMarpuBaeMbIX TOCYIapCTBAX CYMIECTBYIOT Pa3IUMYHbIE BOZMOXHOCTH M MOJeNH: 1)
actio popularis, B cIy4ae KOTOPOTO KaXKIBII MOXKET MTPEICTABUTH K00y OTHOCUTEIHHO
HOPMBI TTOCTIe ee 0OHAPOIOBAHMS, HE IMes TINYHBIA HHTEPEC B ATOM; 2) WHANBUIYaIIbHOE
MIPEUIOKEHUE, B CIIy4ae KOTOPOTO 3asiBUTEIL MOXKET 00paruThes B KOHCTUTYIIHOHHBIN
Cyn ¢ npeanokeHHeM O paCCMOTPEHUH KOHCTUTYIIMOHHOCTH HOPMBI, OCTABJIsIsl BOIPOC
0 PaCcCMOTPEHHUH JAHHOTO BOIIPOCa Ha YCMOTPEHHUE Cy/a; 3) quasi actio popularis, B ciy-
gae KOTOPOTO HEOOSM3aTeIBHO, YTOORI 3asIBUTEITIO HETTOCPEICTBEHHO OBLT HAHECEH BPET,
HO OH MOYKET OCIIOPUTH HOPMY B CBSI3U C KOHKPETHBIM JeJIoM; 4) TIpsiMast HHIUBUTyallb-
Has xano0a, KOTopast IMeeT Pa3InYHbIe MOIeTH. M3 TaHHBIX MEXaHU3MOB dctio popu-
laris coznaet cample OUEBUIHBIE YCIOBUS i ieperpy3ku Korncrutynnonnoro Cyna. B
rocynapctBax CoBera EBponbl HEKOTOpbIE KOHCTUTYIIMOHHBIE CY/bI TPEAOCTABISIOT BO3-
MOXHOCTDH [JI MIPUMCHCHUSA MCXaHNU3MOB TOTHOM HpiIMOﬁ HHHHBHHyaHLHOﬁ JKaJ100bI
Ha WHIUBUAyAIbHBIE aKThl. B JaHHBIX TOCyIapcTBax 3TO ABISETCS (DUIBTPOM, COKpa-
IIAIOIINM YHCIIO JIeN, IPeACTaBIsieMbIXx B EBporelickuii cyx mo mpaBam deroBeka'“.
AHanoTru4Hasi CUCTEMa BCTPEUAETCs B JJATHHOAMEPUKAHCKUX TOCYIapCTBaX B Clydae
MeskaMepHKaHCKOTO Cyja 1o IpaBaM 4esioBeka. OYeBUIHO, UTO B rOCYJIapCTBax, B KO-
TOPBIX MPEIYCMOTPEHBI MEXaHU3MBI TOTHOM NPSMON WHAWBUAYATIBHOM 5KaJ100bl, YUCIIO
’Kaj00, MpeayCMOTPeHHBIX B EBpomeiickoll KOHBEHITHH T10 MPaBaM YeIOBEKa OTHOCH-
TeJIHHO HAPYIIEHWH WHIWBHUIYaJIbHBIX MPaB YeIOBEKa, MEHbIIE, YEM B APYTHUX TOCY-
JapcTBax. DTO MPEAOTBpaIlaeT Neperpy3Ky EBponeiickoro cyzia no npaBaM 4ejaoBeKa.
CrnenoBarenbHO, TOMKHBI CYIIIECTBOBATh BOSMOXKHOCTb MPE/ICTABICHUS WHANBHLYallb-
HO1 xkano0b! B Koncturynnonssiii Cyn v 3(h(heKTHBHBIE KOHCTUTYIIMOHHBIE CPE/ICTBA.
Kpome toro, KoHCTHTYIMOHHBIN MM aHAJIOTHYHBIN Cy/I AOJKEH OBITh OBICTPBIM Cpel-
CTBOM HpaBOBOﬁ 3allIUThbI, YCKOPATH JJIMTECIBbHBIC IIPOLECCHI, a TAKXKC MPEAO0CTABIIATH
KOMITEHCAITNIO B CITy4asX Ype3MepHO JITUTEITFHOCTH CYIOTIPOU3BOACTBA.

14Cm. A. STONESWEET, H. HELLER, 4 Europe of rights: The impact of the ECHR on National legal
Systems, Oxford, OUP, 2008, gacts 10.
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II. KoncTutyuimonHoe cyionpou3BoacTBo
11.1. Ycnoeus nawana paccmompenusn oena ("'punompor”)

110. KoHCTUTYLIMOHHBIE WJIA 3aKOHOJIATEIbHbIE HOPMbl OTHOCUTEIBHO PA3IUYHBIX
BHJIOB JIOCTYTIa M KOHCTUTYIIMOHHOTO CY/IOTIPOM3BOJICTBA, KaK MPABHIIO, BKJIFOYAIOT TIPO-
LIECCYaTbHBIC TIPEATOCHUTKH WIIN YCIIOBHSI, KOTOPHIE 3asBUTEIh JJOJDKEH COOITIONATH B 3a-
SIBJICHUH. HGCMOTpH Ha TO, YTO HEJIBIO BBINICYKA3aHHOTO SABJISACTCS O6H€F YCHUC HAI'Py3KHU
Koncturymmonnoro Cyna, B JTaHHOM Clydae €CTh TaKKe yrpo3a 4pe3MEpPHOTO YMEHb-
MIEHUS BO3MOKHOCTH joctyna B Cy.

111. B 3aBucumoctu ot Buaa odpanienust B Koncruryumonustiit Cya, ectb pa3nnd-
HBI€ MPOIECCYaIbHBIE YCIOBUS JOMyCTUMOCTH. TeM He MeHee HEKOTOpbIe TPeOOBaHUS
IPEABSBIAIOTCS K O0JIbIIEMY KOJTMUYECTBY /€N CPOKH, BO3BMOXKHOE 00513aTE€IILCTBO ObITH
IOPUINYECKU TIPEICTaBICHHBIM.

IL.1.1. Cpok nooauu 3asneneHuii
Cwm. Ta6. 1.1.2: Cpokwu 15l 1oj1auu 3asiBJICHUN

112. Berpeuarotes pa3Hble CpoKU oAauu 3asBiaeHui. Llenpsio npexycmotpenus cpo-
KOB SIBJISIETCS] IPAaBOBAasl OMPEACICHHOCTD, YTOOBI MOCTIE ONPEAeICHHOTO TIPOMEXKYTKa
BPEMEHH aKT HEBO3MO)KHO OBLIO OCIOPUTH. Bhlleyka3zaHHble CPOKH He JOJLKHBI
OBITH CJAUIIKOM JJHTEIbHBIMH U J0/LKHBI OBITH PAa3yMHBIMH, YTOOBI JIMII0 HMEJIO0
BO3MOKHOCTH MOJIATOTOBUTH 7KAJI00y WM YTOOBI IOPUCT MMeJI BO3MOKHOCTH 03HA-
KOMHUTBHCSI ¢ MaTepraJaMu Jiejia JAJs MOATOTOBKH KaJI00bI M OCYIIeCTBJIEHHS 3a-
IMUTHI MPaB JuNAa (TaKk KaKk B HEKOTOPHIX TOCYIapCTBaX HOPUIUYECKOE MPEACTABU-
TEJBCTBO SIBJISIETCS 00s13aTEIILHBIM YCIIOBHEM JUJIsI IPEICTABICHUS UHANBH Ty aIbHOM Ka-
100b1). BeHenmanckasi KOMHCCHSI PEKOMEH/1YeT, YTOObI OTHOCHTEILHO MHIAUBUIY-
aJbHBIX akToB Cya HMeJI BO3MOKHOCTH MPOVIMTH CPOKH B CITy4asix, KOT/a 3asBUTENb
HE MOKET X COOMIO/IaTh HE TI0 CBOEH BHWHE WJIM BUHE CBOETO FOPHCTA WA TI0 JPYTUM
HEMpPeoI0IUMbIM TpuYrHaM !>,

11.1.2.06a3amenscmeo 6vtms 0OPpUOUYECKU RPEOCHABTIEHHBIM
CM. O0s13aTeIbCTBO OBITH IOPUANYECKH MPEACTABICHHBIM

113. IlpenycMoTpeHre IOPUAMYECKOTO MTPEICTABUTEIHCTBA UMEET IISIIBI0 OKa3aTh
TTOMOIIIb 3asIBUTEIO U TOBBICUTH KAa4eCTBO kayn00. TeM He MeHee FpUIUIecKoe Mpei-
CTABUTEJIHCTBO MOXKET UMETh 3HAUUTENbHBbIC (PMHAHCOBBIC MociencTBus. CriemnoBa-
TEIbHO, OTKa3 B OKa3aHWW (PMHAHCOBOW IOMOIIMU WU OECIUIATHON FOPHUIAMIECKOM
TTIOMOIITH PaBHO3HAYEH OTKa3y B 3(PPEKTUBHOM JOCTYyIIE B CylI, 0COOCHHO €CITH IOPHIN-

115 Hanpumep, 'epmanus, 3akon “O ®enepansnom Koncrurynmonnom Cyne”, crates 93 (2); Crnoenus,
3axoH “O Koncrurynmonnom Cyne”, cratbs 52 (3).
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YeCKOe MPEACTABUTEIBCTBO SBISIETCS 00s13aTeIbHBIM! 0. DTO 03HAYaeT, 4TO 3asiBUTEISIM
JO0JIZKHA MPEIOCTABIATHCS OecIIaTHasI IOPHINYecKast MOMOIIb, €CJIM ITO TpedyeTcs
BCJIEJICTBHE HX MATEPHAJILHOTO MOJI0KEHNS, 1151 00ecnedeHnsI UX J0CTYNa K KOH-
CTHTYLIHOHHOMY NMPaBOCYIHIO.

114. FOpuandeckoe MpescTaBUTENLCTBO 00s13aTebHO B AHIoppe, MoHako, AB-
ctpun, Azepbaimxane, bpaswmmn, Yemickoit Peciyomuke, @panmun'!’, Utamuu, JIrok-
cemOypre, [lombure, [lopryramum, CnoBakun, Mcnanum, llIBeiinapun (ecinm oueBUIHO,
YTO JIUIO “HE MOXKET~ CaMOCTOSITEIBHO MPEICTABIATE Ce0s).

115. D10 00s13aTENHCTBO HE TIPETyCMOTPEHO B Antbanuu, Apmenuu, benbruu, Xop-
Batuu, DctoHuu, [ py3un, Beurpuu, JlatBuu, Jluxrenmreitne, [lonsme, Pymbinuu, Poc-
cun, CrnoBenun, Oxnoii Appuke!''®, [lsenun, lIseiinapun, “beiBiei FOrociaasckoit
PecnyOnmke Makenonus” u YKpanHe.

11.1.3. Cyoebnwie pacxoov

116. CynebHbIe pacXoasl Ha OCYIIECTBICHHE KOHCTUTYITHOHHOTO CYOIIPON3BOICTBA
PEIKO BCTPEUaroTCsl CPear rocyiapcTB, paccMaTpyUBaroIuXxcs B JanHoM VcenenoBanun.
Tem ne menee B CHLIA!'® mpemycmorpena nomnmHa B pasmepe 300 $ it npencrapieHus
ucka certiorari B Bepxosnsliii Cyn, B Poccuu nmonuimHa cocTaBisieT OHOKPATHBIN pazmep
MUHHMAJIBHOW 3apa00THOM I1aThl, B ApMEHUU - IATUKpaTHEIH, B [1IBelinapuu - MUHU-
myMm 200 u makcumym 5000 miBeiiniapckux ppankos'?’, a B ABctpun - 220 eBpo. B 13-
pauiie NOUUINHA, IPELyCMOTPEHHAs 171l IpeAcTaBiieHus 3asBieHus B Bepxosnsiii Cyg,
cocrasnsiet npuonu3uTesbHo 400 $, HO TPU OTMPEICICHHBIX YCIOBHSX 3aSBUTETb MOXKET
MIPEACTAaBUTh X0JaTaiicTBO 00 0CBOOOXIEHUH OT MOIUIMHBI WIIM O €€ COKPAILCHNH.

117. BeHennaHcKasi KOMHCCHS PEKOMEHIYET, YTOOBI ¢ TOUKH 3peHusi 6ojee Bce-
CTOPOHHEH 3a1UMTHI NPAB YeJI0BeKa cyle0Hble pacxoabl ObLIM OTHOCUTEIbHO He-
BBICOKMMH 1 ObLJIAa BO3MOKHOCTD UX COKPAILleHNs B COOTBETCTBHH ¢ (UHAHCOBBIM

116 CDL-JU(2008)012 The use of international instruments for protecting individual rights, freedoms and
legitimate interests through national legislation and the right to legal defence in Belarus: challenges and
outlook.

HOpuanueckoe NpecTaBUTeNbCTBO 0053aTENILHO ISl TOTO, YTOOBI FOPHCTBI OCYIIECTBIISUTH MTPEICTaBHU-
TEIBCTBO B cyAe. TeM He MeHee B paMKaxX BOIPOCA OTHOCUTEIIFHO MPEIBAPUTEIBHBIX 3aIIPOCOB, 00s13a-
TEMbHOE IOPHIMIECKOE MTPEICTaBUTENILCTBO 3aBUCHT OT BHA CyAONPON3BOACTBA. Ecim cTopoHa MOXeET
BBICTYTIATh Nepe]] CyJbeil 0e3 I0pucTa, TOra OHa MOJKET MPEACTaBUTh TPEABAPUTENBHBIH 3arpoc.

118 B IOxHOU AdpHKe HE TIPEIyCMOTPEHO 00513aTeIbCTBO OBITh FOPUIUICCKH MpeaAcTaBIeHHbIM. COrIacHO
cratbe 4 (11) Permamenta Koncruryunonnoro Cyna, eciu cekperapb Cyna 0OHapyKHBAET, 4TO CTOPOHA
HE UMeeT IPeJICTaBUTENIs, OH JIOJDKEH HAIPaBUTh CTOPOHY B OPTaH WIN B yUPEKACHHE, KOTOPBIE TOTOBBI
1 UMEIOT BO3MOKHOCTH TIOMOYb CTOPOHE.

"TIpasuio 38 Bepxosaoro Cyna CIIIA.

120 BepxoBHbIit Cyl MOXKET TaK)Ke BO3/ICPIKATHCS OT HAJIOXKEHHUS TOIUTHHBI (CTaThs 66, maparpad 1 3akoHa
“O BepxosHoMm Cyze”). Takoe ciryyaercst, eciu 3asBuTeeM siBisiercs: Kondenepanus, KaHTOH, KOMMYHa,
OpraHM3anys, OCYMECTBIIOmMAs MyOnuuHble (GYHKINH, WIH (HU3HIECKOe WIH IOPUINIECKOE JIHIO, U
€CITH BOIIPOC, npescTaBieHHblil B enepanbhblii BepxoBusiii Cyq, He siBsieTcss GUHAHCOBBIM U OTHO-
CHUTCSI K OpUIMAIBHOH AeSTENFHOCTH COOTBETCTBYIOMICH TOCy1apCTBCHHON OpraHn3anuy (cTarbs 60,
naparpad 4 3axona “O BepxosHom Cyze”).
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noJiokeHueM 3asiButesis. IX 0CHOBHOIi LeJIbI0 0KHO OBITH HeIOMyleHUe ove-
BUIHBIX 3JI0YyNOTpeOaeHuii'?!,

11.1.4. Bo3oonoenenue npouszeoocmea no oemy

118. Pemenue Konctutyuronnoro Cyna OTHOCUTEIBHO KOHCTUTYLIUOHHOCTH SIB-
JISIETCS OKOHYATEIbHBIM. CIIeIOBATENBHO, )KaJI00bl OTHOCUTEIILHO OHOTO U TOTO JKE BO-
poca He MPUHUMAKOTCS K paccMOTpeHuio. Kak mpaBuiio, MpoM3BOJCTBO 1O JEITY
BO300HOBJISIETCS, KOT/Ia PACKPBIBAIOTCSI HOBBIC (DAKTUYECKUE 0OCTOSITEILCTBA, KOTOPHIC
HE MOTJIA OBITH U3BECTHBI CTOpOHAM 22, 71T UCTIPaBICHUS OMMOOK KOHCTUTYITMOHHOTO
Cyna!?, B cimydae n3MeHennst Korctutyum'>* vl ipy oTpe/ieIeHHBIX YCIOBHUSX, KOT/Ia
EBpomneiickuii cyn mmo mpaBam 4eloBeKa YCTaHABIUBACT, YTO UMEJIO MECTO HapyIIeHHE
EKIIY, xoTopoe Takxe mojpasymeBaet HapyuieHue Koncrurynuu.

I1.1.5. 3n0ynorpedaenue mpaBoM odopamiarbess B Koneruryuuonnbrii Cyn

119. Ctoponbl 00s13aHbBI JOOPOCOBECTHO IOJIL30BATHCSI CBOUMH TIPOLIECCYATbHBIMH
npaBamu'>. Korja 3asBUTENb 3I0YITOTPEOIAET 3TOH 00S3aHHOCTHIO, HCKaXKaeTcs d¢-
(heKTMBHOCTH KOHCTUTYLIMOHHOTO ITPaBOCYAusl. Ml HECMOTps Ha TO, YTO MHCTUTYT UHIH-
BHUIYyaJbHON XaJoObl UMEET Ba)KHOE 3HAYCHHE JJISl 3aLIUTHI IIPaB YEJIOBEKa, TAKOE
3710yNOTpeOIeHNEe HAHOCHT YIepO KOHCTUTYLIHOHHOMY CTPOIO, 3aLHIaeMOMY KOHCTH-
TynroHHbIMU cynaMu. CornacHo §9(4) PernmamenTta Koncrutynmonnoro Cyna Poccun B
cilydae IMOBTOPHOTO obOpamenus 3assutens B Koncrurynuonnsiid Cyji 1o Bompocy, 1o

121 CDL(2008)065, Opinion on the draft laws amending and supplementing (1) the law on constitutional
proceedings of Kyrgyzstan and (2) the law on the Constitutional Court of Kyrgyzstan, 2008.

122 CMm., Hanipumep, cratbio 34 Acrpuiickoro 3axkoHa “O Koncturyuuonsnom Cyzne”. B omuuue ot “nova
reperta’” (6H08b OMKpbIGUILECS 0OCOAmMeETbeMEa), ‘nova producta’, Ko20a cmopoHbl NPpedCmasiam
dokasamenvcmea MmoJbko nocie 3aeepuleHus cyoonpouseo0cmea (8 nepeoti UHCmanyuu), oajice eciu
OHU MO2TIU 3HAMb O HUX, KAK NPAGUNO, UCKIIOUACIICS.

123 Cwm. [paBuio 44 Bepxosroro Cyna CIA. IToBropHOe ciaymanue fena: “1. XomgaTaiicTBO 0 IepecMoTpe
npu-ropopa uin perierns Cy/a 1mo CyImecTBy MOAAeTCsl B TeUSHUE 25 qHEil co THS MPUHSTHS IPUTOBOPA
uim pemenus, ecinu CyJl He COKpalaeT Wik He MPOIJIEBAET ITOT CPoK.” A cortacHo cratee 121 3akona
Iseitmapun “O denepansaom Bepxosrom Cyne”: La révision d’un arrét du Tribunal fédéral peut étre
demandeée: a. si les dispositions concernant la composition du tribunal ou la récusation n’ont pas été
observées; b. si le tribunal a accordé a une partie soit plus ou, sans que la loi ne le permette, autre chose
que ce qu’elle a demandé, soit moins que ce que la partie adverse a reconnu devoir; c. si le tribunal n’a
pas statué sur certaines conclusions; d. si, par inadvertance, le tribunal n’a pas pris en considération
des faits pertinents qui ressortent du dossier.

124Crarpst 68 (14) 3akona “O Koncturynnonnom Cyne” Apmennn rmacut, uto Koncrurymonnsiii Cyx kak
MHHUMYM 4epe3 7 JIET ocie NPUHATHUS 0 KakoMy-TH00 yKa3aHHOMY B 4acTu | HacTOSIIEN CTaTbH Ay
HOCTAHOBJICHUSI 110 CYIIECTBY B YCTQHOBJICHHOM HACTOSIIMM 3aKOHOM ITOPSIJIKE, HA OCHOBAHUH IIPE-
CTaBJICHHOTO COOTBETCTBYIOIIETO OOpAIEHHsT MOXKET IEPECMOTPETh CBOE YIIOMSIHYTOE ITOCTAHOBIICHHUE,
ecnu: 1) n3amenunock nonoxenne KoHCTUTYUK, TPIMEHEHHOE 110 TaHHOMY JENY; 2) BBIIBUIIOCH TaKOE
HOBOE BOCIIPHUSITUE NOJI0KEHNs] KOHCTUTYIMH, TPUMEHEHHOTO 110 JAHHOMY JIEJTy, IPY HAJIMYHH KOTOPOTo
OTHOCHUTEJIFHO OJJHOTO U TOTO € BOIIPOCA MOXKET OBITH IPUHSTO HHOE MocTaHOBIeHNe KOHCTUTYINOH-
Horo Cyna, ¥ ecu JaHHbIH BOIIPOC MMEET NPHHIMINAIBHOE KOHCTUTYIIHOHHO-IPABOBOE 3HAUEHHE.

125 Hanpumep, Apmenust: cratbs 48 3akona “O Koncturyuuonnom Cyne”, Kazaxcran: crates 21 3akoHa
“O Koncrurynmonanom Cosere”.
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KoTOpoMYy panee Obl10 mpuHATO pemienue Koncruryuuonnoro Cyna, 3asiBUTENIO BTO-
PUYHO BBICHUIAETCS KOMHS COOTBETCTBYIOIEro pemenus Koncrurynuonnoro Cyna c
OJTHOBPEMEHHBIM yBEJOMIIEHHUEM 3asBUTEIIS O TOM, UTO B IaJIbHEHIIIEM MTEPETTCKa C HUM
10 JAaHHOMY BOIpOCY npekpainaercs. JlanpHelue 3asBiIeHnsl OAHUX U TEX K€ JIUILL
10 OAHOMY U TOMY € BOIIPOCY OCTaBIISIIOTCS O0€3 oTBeTa. B mpyrux rocynapcrsax mnpe-
JQYCMOTpeH Tpad 3a MpeacTaBIeHUE 370yNOTPEOSIOMmuUX Kanoo' .

11.1.6. Hcuepnanue cpeocme npasoeoii 3aujumaol
Cwum. Tab. 1.1.4: Mcuepmanue cpeacTB MPaBOBOM 3aIUTH U MCKITIOUCHHUS.

120. Conep:xanue MOHATHS MCUEPIIAHUsI CPEICTB MPABOBOM 3aIUTBHI MOXKET OBITH
Pa3IMYHBIM B COOTBETCTBUHU C HOPMAMHU, PETYIHPYIOLUUMH JTaHHBIA HHCTUTYT; HAIIPH-
Mep, HEKOTOpbIe MpolecCyallbHbIe KOJEKCHl HE MPEIyCMaTpUBalOT CHCTEMAaTHIECKUI
JOCTYII B OOBIUYHBIE BEPXOBHBIE CYJIbl. DTO TUIIMYHOE YCIOBHE VIS IPECTABICHNU 1101
HOW MJIM HOPMATHBHON KOHCTHTYIIHOHHOM kano0bl B KoHcTuTynimonssrit Cyg, Tak Kak
OHO IOJYEPKHUBACT CyOCHIMAPHBIN XapakTep >kayio0b! (Harpumep B Anbanuu, AHIOppe,
Apmenun, ABctpuu, AsepOaitmxane, bpasunun, Xopsatuu, Yemickoit Pecnyonuke,
Octonuu, ['epmannn, Benrpun, Pecryonuke Kopest, Jlateun, Jluxrenmreitne, Manste,
Uepnoropuw, [oneine, [lopryramuu, CnoBakun, Cnosernn, Mcnanuu, 1lBeiinapun u
“berBmieit FOrocnmasckoit Peciyonmmnke Makemonms’™).

121. B rocymapcTBax ¢ JEHEHTPATN30BAHHBIM KOHTPOJIEM HET TAaKOTO MpeBapu-
TEJIHOTO yCJI0BUS. VIHAMBUAYaJIbHBIN UM HOPMATUBHBIN aKT MO>KHO OCIIOPUTH Ha OC-
HOBaHUM HapyuieHus: Koncturynnu Ha 1000i cTagun cyaonpou3BOACTBA.

122. B ciay4asix, Korna coOII0eHIE 3TOH HOPMBI MOJKET MTPUYUHUTH HEOOpaTHMBIi
BpEJI YEIOBEKY, OOBIYHO HE TpeOyeTCs HCUepIaHue CPEACTB MTPABOBOM 3alTUTHI (HAIPH-
Mep B AzepbOaiimxane, Xopsaruu, Yemickoit Pecriyonuke, ['epmannu, JlarBun, YepHo-
ropuu, CinoBakuu, CnoBenun u llBelinapun).

11.1.7. Hapywienue Henocpeocmeento u é Hacmosauiee epems Hapyuiaem
npaea u ceo600vl 3aa6umens

123. DTo TpeboBaHME CYMECTBYET BO BCEX TOCYAapCTBax, I1e MPEeayCMOTPEH
KOHTPOITb B CBSI3U C KOHKPETHBIM JIeJIOM. ECITH akT HEMmoCpeICTBEHHO M B HACTOSIIIEE
BpeMs He HapyIIaeT MpaBa U CBOOOIBI 3asIBUTENS, TO B PE3YJIBTATE €r0 Kalo0bl 0Cy-
IIECTBISICTCSI a0CTPaKTHBIN KOHTPOJb. TeM He MeHee eCTh J1Ba UCKITFOUCHUS M3 3TOTO

Hn

TpeboBanus. 1. OTHOCHTENBHO yCIOBHS OBITH "HEMOCPEACTBEHHON" )KEePTBOW: HEKO-
TOpPBIE 3aKOHBI O KOHCTUTYIIMOHHOM CYIOTIPOM3BOJCTBE (HApUMep MperlyCMOTPEH-

126 Hanpumep, cornacHo crathe 34.2 3akona “O denepansnom Koncrurynuonnom Cyne ['epmanun™ mo-
CJICTHUI MOXKET HaNIOKUTh mTpad 1o 2600 eBpo, ecid npeacTaBiIeHie KOHCTUTYIIMOHHOHN KaloObl HITH
JKaJ00bl OTHOCUTENIFHO PE3YyNbTAaTOB BEIOOPOB MITH 3asIBICHUS O IPUHITHH BPEMEHHOTO PACTIOPSKEHHS
SIBJISICTCS 3710y OTPEOICHHEM.
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Heie B FOxHOM AdpHKke HOpMBI OTHOCHUTEIBHO IpaBa oOpamarbes B Cyx) ymomHo-
MOYMBAIOT JIFOOOTO JIEHCTBOBATh OT MMEHM MOCTpaJaBIIero. JTo 03Ha4aeT, 4To 3a-
ABJICHUC W B HAaHHOM CJiydac CBA3aHO C KOHKPCTHBIM ACJIOM, HO 3asiBUTCJIb HC
SIBJISIETCSI HEMOCPENCTBEHHOM xepTBoil. Kpome Toro, ropuandyeckue npeacTaBUTeNu
(pOACTBEHHUKH, ONIEKYHBI, & TAK)KE TOCYJaPCTBEHHBIE YUPEKeHU'2") MOTYT AeHCT-
BOBaTh OT UMEHHU JIUIIA, KOTOPOE caMO HE UMEET I0OpUINUECKOI BO3MOXKHOCTH. 2. He-
KOTOpBIE 3aKOHBI COAEpKaT JeTalu O MPUPOAE HapylleHus. B OonbmuHCTBE
rocyaapcTB HapylleHHEe OCHOBHOTO INpaBa JOKHO MPUYUHUTH BpeJl 3asiBUTEIIO,
TaKuM 00pa3oM, OTPUIIATEILHO BIKAS Ha HEero. KpoMe Toro, B HEKOTOPHIX BHYTPHUTO-
CyIapCTBEHHBIX 3aKOHaX TpeOyeTcs, 9TOOBI Bpe ObII 10CTATOYHO 3HAYUTEIHHBIM
(manpumep B CrioBernn'??).

11.1.8 Kanoba kax naoneyxicauiee cpeocmeo 60CCMAHOBIEHUA HAPYUIEHHBIX
npae u c60000 3asasumens

124. Eciii KOHCTUTYIIMOHHOE CYAOTPOU3BOACTBO CYIIIECTBEHHO HE U3MEHHT I10-
JIO’)KEHNE 3asIBUTEINS], B PACCMOTPEHHUH 00paIIeHUsI MOXKET ObITh OTKa3aHO (Hampumep
B ['epmanun'?, FOxuoi Adpuke!’® nmn Opannuu'?'). 3T0 HHOTHA TPYTHO OIMpere-
JIUTDH B XOJI€ MIPEIBAPUTEIILHOTO U3YUCHUS OOpalleHusl, c1e0BaTeIbHO, 0TKa3 B pac-
CMOTpPEeHHMH JeJia BO3MOXKEH TOJNbKO B cJy4asxX, KOIaa OTCYTCTBHe
3¢ dexTuBHOCTH pemiennsi Koncrutynmonnoro Cyna kak cpeacTrsa 1Jis odec-
nevyeHus 3pGeKTHBHOIO JOCTYNA K KOHCTUTYHHOHHOMY NPABOCYIMIO SIBJIAETCS
O0YeBUAHBIM.

11.1.9. ITucomennasn popma

125. O6pamenns B Koncrurynnonnstii Cy JOIDKHBI TPEACTABIATHCS B TUCHMEH-
HOM popMe, a HHOTZIAa U COOTBETCTBOBATH ONPE/ICICHHBIM MpaBuiaM (Kak B ciryyae Co-
enuneHHbix llltatoB, roe oObeM oOpaimieHHs B CTpaHUIAX M JAaKe IBET ManKu
JIOKYMEHTa MpeayCcMOTPEHBI IpaBuiaMu cyna). LledassMu 3TUX mpaBuil ABJISIOTCS MPO-
3pavyHOCTh M OTCIICKNBAEMOCTh. TeM He MeHee 3asiBUTEJII0 10/IKHA ObITh MPe10CTaB-
JIeHa BO3MOKHOCTb HCIIPABUTh WM 3aBepPUIUTh [OKYMEHT B TeueHHe
oInpeeJIeHHOT0 CPOKA (CM. HUKe) U TOJILKO IIPH oNpele/IeHHbIX YCJI0BHAX. ITO 0CO-
0eHHO Ba:KHO, KOI7Ia (hopMaTbHbIe TPeOOBAHNS A0BOJIbHO cTporue. lanHoe o0cTosI-
TeJbCTBO MPpHOOpeTaeT HAMOOIbIIYI0 Ba)KHOCTh, KOIZIa IOpUINYeCcKoe NpeacTa-

127Cwm., HanipuMep, crarbio 59 3akona “O Koncrurynuonnom Cyne UepHoropun™ u crarsto 38 Koncturynuu
OxHolt Adpukn.

128 Cratps 55a 3axona “O Koncrurynuonnom Cyne”.

129 B ynoBieTBOpEeHNH 00paIIeHHUsI MOXKET OBITh OTKA3aHO, €CIM COOTBETCTBYIOLIEE 3asBICHHE HE OyJeT
HUMETh 3HaYEHHS JUIsl N3MEHEHNSI IOJIOKEHNS 3asBUTeNs. TeM He MeHee JaHHOe TpeOOoBaHMe (TaK Ha3bl-
BaeMblii Rechtsschutzbediirfnis), kak mpaBuio, cauTACTCS BHIIOTHECHHBIM.

130Cwm. Pemenne CCT 86/06 ot 10.02.2007, 8 CODICES.

131 Takoe pelieHne He MOKET OBITh 00KATIOBAHO.
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BHUTEJbLCTBO He sIBJIsIeTcs 00s13aTeIbHbIM (HarpuMep B Xopsatuu'*2, Dctonun'*, Cio-
BeHun'**, “briBuielt FOrocnasckoit Pecriybnuke Makenonus™). OTo npeayrnpexiaer
OTKa3 B PAaCCMOTPEHHH Jielia 10 pOpMalIbHBIM MTPUYMHAM, HECMOTPSI Ha TO, YTO Hapy-
LIEHUE €I11e UMEET MECTO.

11.1.10. @unvmpur omoéopa den no npedsapumenbHviM 3anpocam cyooe
o paccmompenus

Cwm.Tab. 1.1.5: PaccMoTpenue e mo npeaBapuTeIbHbIM 3alpocaM CyJ0B

126. IlpenBapurensHble 3anpochkl npeacrasidoTcs B Koncrurynnonuslii Cyn
o0bpryHBIME cynamu. CrienuanbHble HOPMbI OTHOCUTENIFHO AOIMYCTUMOCTH 3aIlpoca Cy-
LIECTBYIOT BO MHOTHX TOCy/lapcTBax-4iieHax BeHennaHnckoil KOMUCCHU U B TOCYlapcT-
Bax, MMEIONINX CTaTyc Habmomareneil npu Benennanckoit komuccun. Hanpumep, B
Amnnoppe, Azepbaiimkane, bermopyccuu, Uemckoit Pecrryonuke, ['py3un n Mongose
Koncrutynuonnsiii Cyn MOXKET OTKa3aTh B MPUHATHU IPEABAPUTEILHOIO 3ampoca K
PaccMOTPEHHIO TI0 OCHOBAHMSIM IPOLECCYaIbHBIX OMNOOK MM OTCYTCTBHS COOTBET-
cTBytomux nonHomounit Koncruryuuonnoro Cyna. Tem He meHee B Anbanuu, ICTo-
Hun'®, Benrpuu, JlutBe m “beBmierd HOrocnasckoit Pecnybnuke Makenonus”
Koncturynmonusnii Cyn B TakoM ciy4ae JAO0JDKEH MepeHanpaBuTh 3apoc B OOBIYHBIN
Cya, IPEIOCTABIISAS MOCIETHEMY BO3MOXKHOCTE TIepepopMyInpoBarth Bompoc'*®. B apy-
I'MX roCylapcTBax, Hanpumep B I'epMaHun, 3T0 HE MperycMOTpeHo. MHOrue KOHCTH-
TYLHOHHBIE CYy/Abl OTKa3bIBAIOT B PACCMOTPEHUHU IPEIBAPUTEIBLHOTO 3apoca, CCIH
pelIeHre Mo ATOMY BOIIpOCY He OyZleT UMETh CYIECTBEHHOTO 3HAUSHHS IS pa3pelie-
HUs KOHKpeTHoro jena (Harpumep B ['epmanun, [Tonsmie). B atom cmeiciie Koneruty-
unoHHBIN CyJl paccMaTpUBaeT TakKe COOTBETCTBYIOLIee KOHKpeTHoe aeno. Caenyer,
OTMeTUTh, 4T0 KoHcTuTynuonHslii Cya He J0J:KeH OBITH Meperpy:keH, U ecau
00BbIYHBIE CYIbl MOTYT HPEICTABIATD NpeiBapUTe/bHbIE 3alIPOChl, OHH J0JKHBI
OBbITH 000CHOBAHHBIMH.

132Cm. crarsio 19.2 Koncrurymmonnoro 3akona “O Koncturynnonnom Cyne Pecry6nmukn Xopsarus”.

13§20 3axona “O cyqonpou3BOICTBE B MOPSAKE KOHCTUTYIIMOHHOTO Ha/I30pa’”.

134 Tonvko npu npedcmaenenuu KoHcmumyyuonhou dxcanoovt. Cm. cmamoio 55 (1) 3axona “O Konemumy-
yuonnom Cyoe”.

135 B DCcTOHUM HET YETKOH “CHCTEMBI pACCMOTPEHHS JIeJ 0 MPEABAPUTEIHLHBIM 3aIpOcaM CyIoB” Kak Ta-
KOBOI1. OOBIYHBIE Cy/IbI HE YIIOJTHOMOYEHBI IIPEACTABIISATD ITPE/IBApUTEIIbHBIE 3arpoCkl B [lanary koHCTH-
TYIHOHHOTO KOHTpoist [ocymapctBenHoro cyna (Pemenue ITanaTel KOHCTHTYIIHOHHOTO KOHTPOJIS
TocynapctBennoro cyna No. 3-4-1-2-04 ot 1 ampens 2004 rona,
www.nc.ee/?1id=407<http://www.nc.ee/?id=407>), a OHM caM¥l IPUHUMAIOT PELICHNE OTHOCUTEIILHO KOH-
CTUTYIMOHHOCTH, CChUIAsICh HA MPAKTHKY [ 0CyIapCTBEHHOTO CyAa 10 KOHCTUTYIIHOHHBIM BOIPOCAM.

136CMm. General Report, XIIth Congress of the Conference of European Constitutional Courts, (A. Alen, M.
Melchior), Brussels, 2002, ctp.7, B: http://www.confcoconsteu.org/en/common/home.html, npoBepero
23 ¢espairst 2009.
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I1.2. BCTyl'[JIeHHe B Mpouecc U COCAUHECHUE 1€J1, KAaCAIUXCH OAHOI0
1 TOTO0 K€ BOIIpoca

Cwm. Tab6. 1.1.6: Coenunaenne e, KacaroIuXcsl OJHOTO U TOTO YKE BOMPOCa

127. B Apmenun, ABctpun, bensruu, Yemickoit Pecriyonuxe, Jlutse'?’, [Toptyra-
muu'38, Poccun, Ciosakuu, CnoBenuu, OxHon Adpuke'®, “BeiBurert FOrocnasckoii
Pecniyonuke Makenonus” u Coenunennbix Illtarax, Hanpumep, 3asBiICHUS, Kacar-
ITAECST OHOTO M TOTO e BOIIPOCa, MOTYT MJIH JOJKHBI paCCMaTPUBATHCS B OJTHOM TTIPO-
n3BozcTBe. B M3pansie 3asBiieHs, Kacarolrecs OJTHOTO U TOTO YK€ BOIIPOCa, MOTYT OBITh
MIPEICTaBICHBI B XOI€ OJJHOTO MPOU3BOCTBRA. 3asBUTEIN MOTYT XO1aTaliCTBOBATH HEpPEL
CYZIOM COEIUHUTH UX 3asBICHUE C JPYTUM 3asBICHUEM OTHOCHUTEIBHO OAHOIO U TOTO
ke Borpoca. CyJl Tak:Ke MOXKET MIPUHSTH PEIICHHUE TI0 XOaTaliCTBY O BCTYILJICHUHU COOT-
BETCTBYIOIIUX CTOPOH B IIPOIIECC.

128. B benbruu, ®panrmuu, [ pernn u Mcmanuu Ka>xaplif, KToO UMEET 3aKOHHBIN HH-
Tepec B Jelie, MOXKET BCTYIIUTH B MPOIIECC.

129. JIuua, umeromnire 3aKOHHBIN UHTEPEC B 1€, TOMKHBI UMETh BO3MOXKHOCTh
BCTYynUTh B nporiecc!4’. Ecnm ecTh MHOTO KBa3UUACHTUYHBIX 1ei, Cyl TOMKEH UMETh
BO3MOXXHOCTB MIPHHSTEH PEIICHUE TI0 OJHOMY WJIM HECKOJIBKHM OOpPAa3I[OBBIM JejlaM U
YIPOCTUTH MTPOU3BOACTBO TI0 aHAIOTUYHBIM jKa7100aM ¢ TOUKH 3pEHHS HEJOIMYCTHMOCTH,
a Taxke MPaBOBBIX 000CHOBAHHI.

I1.3. Hble cymecTBeHHbIE MpoLieccyaabHble MPaBUIa
I1.3.1. Cocmazamenvnvie cucmemol
CwMm. Tao. 1.1.7: CocTa3arebHble CUCTEMBI

130. Hexotopsie 3akonbl 0 Koncruryrmmornom Cyzie (B TOM YUCIie 3aKOHBI APMEHUH,
Aszepbaiimkana, Yemckoii Peciyonuku, I py3un, Poccun u Can-Mapuno) npenycmarpu-
BaIOT COCTA3ATEIBHOCTh KOHCTUTYLIMOHHOTO CyI0NPOU3BOICTBA. [0 cpaBHEHMIO C Trpak-
JTAHCKMM M YTOJIOBHBIM IIPOIIECCOM, B CIIydae JaHHOTO Mpoliecca He BCerja OYEeBHIHO,
KaKyI0 CTOPOHY MPECTABISAIOT yYaCTHUKH. 3agBUTENb OCIIAPUBAET KOHCTUTYIIHOHHOCTh
akra (00II1ero WM HHANBUAYATHHOTO). Koria 00eKTOM KOHTPOIIS SIBJISICTCST OOTINIA aKT,
OTBETYMKOM MOXKET ObITh aBTOp akTa. Korna oObeKTOM KOHTPOIS SIBJISCTCS MHAMBUAY-
QJIbHBIH aKT, OTBETYUKOM MOXKET OBITh IIEPBbIi aBTOP aKTa. AHAJIOTHYHO, €CITU aKT MPe-
crapisiercsi B Koncturyumonusiii Cya B Xo/ie 00BIYHOTO CY/IOTIPOM3BO/CTBA, OTBETUHK
JAHHOTO CYZIOIIPOM3BOJICTBA MOXKET ObITh 0TBeTYMKOM B KoHctutynmonnom Cyre.

137Cratbs 41 3akona “O Koncturynmonnom Cyne” racut: “Ecim Obutn npecraBieHs! 1Ba win Goee 3a-
SIBJICHUH OTHOCHUTEJIBHO COOTBETCTBHS OJJHOTO M TOTO K€ IPABOBOT0 akta KOHCTHTYLHM MIIM 3aKOHaM,
Koncturymonnsiii Cyz MOJKET COEAMHUTD X B OJHOM IIPOM3BOJCTBE J0 Hayasla CylA0NpPOU3BOACTBA”.

133 OtHOCHTEeNBHO 3asBiIeHNi OMOycMeHa 1 nepecmorpa Korctutynum.

139 Cm. Pemerane CCT 24/08; CCT 52/08 ot 21/01/2009, 8 CODICES.

140 Cm., Hanpumep, [locranosienne Koncturynmonnoro Cyna Apmenuu ot 15.04.2008 roga IIKC-751, B
COOTBETCTBUH C KOTOPHIM (PU3HYECKHE U IOPHIHMIECKHE JINIIA, TIPaBa KOTOPBIX ObLIM HApyLIEHBI 3aKOHOM,
MOTYT OCHOpHTS ero B Cye.
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131. [Ipeumy1iecTBO COCTA3aTENBHOCTH KOHCTUTYIHOHHOTO CYyAOIPOU3BOJICTBA B
ToM, uTo CyJ MOXKET paccMarpuBaTh pPa3IHMYHbIE TOUYKH 3PCHUS U OLIEHUBATH 00O0CHO-
BaHHOCTH MPUBEJICHHBIX apIyMEHTOB. DTO BO3MOXKHO TaKKe NP APYrux Gopmax, Ha-
IpUMep, €CIIM CTOPOHBI CIIOpa, a TaKKe MPEJCTaBUTENN 3aMHTEPECOBAHHBIX TPYIIL,
HKCHEPTHI ¥ TPEICTABUTENN UCTIOITHUTEIBHOMN MITH 3aKOHOATEIbHOM BIACTH HMEIOT BO3-
MOXHOCTb IIPEACTABISATH CBOM TOUKH 3peHusi. Clienyer OTMETUTb, 4To KoHCTUTYIHOH-
Helii Cynl MOXKET 1O CBOEH WHUIMATHUBE BBUICHATH OOCTOSITENBLCTBA Jena IS
yCTaHOBJICHUS MTPaB/bl, HE OTPAaHUYHMBAsICh JJOKA3aTEIbCTBAMH, ITPECTABICHHBIMH CTO-
ponamu 4!,

132. 3asBuTeN0'4? WM HHUIIMATOPY HECOCTSA3aTEIILHOTO mpoiiecca'®’ HeoOXoauMo
NpeaoCTaBUTh BO3BMOXHOCTD NPEACTABUTL CBOIO TOYKY 3pCHUS B KOHCTI/ITYHI/IOHHOM
Cyne. BeHennaHckasi KOMHCCHsS 0100psieT peryJ1upoBaHHe, IPeAyCMOTPEHHOE B
I'epmanun'# u Ucnanum, coryiacHO KOTOPOMY B CJIY4YasiX, KOIa KOHCTUTYLIMOHHAS
’kaj100a HanpapJieHAa Ha pemeHue cyaa, Cyn npegocrasiisieT BO3MOKHOCTb 1aTh
00bSICHEHHSI TaKKe M CTOPOHE, B I0JIb3y KOTOPOii ObL10 NMPUHATO pemienne'*S, He-
CMOTpsI Ha 3TO, HE 00513aTENbHO 3aCITyIIUBATh OOBSICHEHHUS CyJIa, PEILICHUE KOTOPOTo pac-
cMaTpHUBaeTcs, Tak Kak MOCIeIHee yKe OTPaKaeT ero MO3UINI0, HO WHOT/IA CYJl TakxkKe
SIBJISIETCS] CTOPOHOM CyOIIPOM3BOACTBA 110 IPEABAPUTEIBHBIM 3aIIPOCaM CYI0B (Hapu-
Mep B ABctpun, [lonsmre, CoBakun, CITIOBEHUN).

133. CocTsa3aTensHOCTh HEe 00s13aTENFHO MOIPa3syMeBaeT YCTHOE CYAOMPOU3BOICTBO.
Paccmotpenue aern 00bIYHO OCYIIECTBISIETCS 110 MUCEMEHHOM MpoLeype, Koraa Kaxaas
CTOPOHA MPECTABIISET CBOH JOBOJIBI' 40,

11.3.2. I'nacnocmo cyoonpouseoocmea
Cwm. Tab. 1.1.8: OTKpBITHIEC 3aCEAaHUS U UCKITIOYCHUS

134. YcrHble 3acenanusl, Kak IpaBUIIo, IPOBOJATCS OTKPBITO, HO KOHCTUTYIIMOHHBII
Cyn MOXKET paccMOTPETh JIENIO B 3aKPBITOM 3aCEIaHUH U3 COOOPaKEeHUs! JPYTrUX 3aKOH-
HBIX OOIIIECTBEHHBIX HHTEPECOB M HHTEPECOB CTOPOH (HarpuMep B AndGaHuu, ApMEHNH,

14ICDL-AD (2001)005, Opinion on the Draft Law on the Constitutional Court of Azerbaijan.

12CDL(1997)018rev Opinion on the law on the Constitutional Court of Ukraine, adopted at the 31st plenary
meeting of the Commission.

143 H. Steinberger, yka3anHas padoTa.

14 Cratbs 94 (3) 3axona “O ®enepansHom KonctutynmonHom Cyzne” miacut: “Eciy KOHCTUTYLHOHHAS
kKas100a OTHOCHTEIbHO HEKOHCTHTYIIMOHHOCTH HaIpaBJicHa Ha peleHue cyna, B Denepansrom KoHern-
TynnoHHOM Cyzie MOKET BBICTYIHTB TaKKe CTOPOHA, B YBIO TIOJIB3Y OBLIO MPUHSATO pelieHue.”

145CDL-AD(2008)030 Opinion on the Draft Law on the Constitutional Court of the Republic of Montenegro;
CTOpOHBI 0OBIYHOTO CYIONPOU3BOICTBA MOTYT CTaTh CTOPOHAMH KOHCTUTYLIMOHHOTO CY/IOIPOH3BOJICTBA
Takke B Anbannu, AHIoppe, ABctpuu, benopyccun, bensrun, Kunpe, l'epmanun, Utanum, Jlateuu, Py-
mbiHnd ¥ “BeiBureit FOrocnasckoit Pecriyonuke Maxenonus”. Cm. General Report, XIIth Congress of
the Conference of European Constitutional Courts, (A. Alen, M. Melchior), Brussels, 2002, ctp.7, B:
http://www.confcoconsteu.org/en/common/home.html, mposepeno 23 ¢espans 2009., ctp.26.

146CDL-AD (2004) 035 Opinion on the Draft Federal Constitutional Law “On Modifications and Amend-
ments to the Federal Constitutional Law on the Constitutional Court of the Russian Federation”.
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AzepbOaiimxane, benbruu, bocauu u I'epuerosune, Xopsaruu, Kumnpe, Yenickoit Pec-
nyonuke, lanuu, [py3un, U3panne, Utanuu, Jluxrenmreiine, Jlutse, Monnose, Poccun,
Cep0Oumn, Cnosennn, FOxuoit Appuke, llBelinapuu, “beiBmieii FOrocnasckoit Pecry6-
ke MakemoHmsI ).

135. C Touku 3peHus 3alIUTHI MPAB YeJ0BEKA MPEANOYTHTEILHO MYOJHYHOe
CYI10MPOM3BOACTBO, N0 KpaiiHeii Mepe, MO AeJ1aM OTHOCUTETbHO HHAUBHAYAJIBHBIX
npas. EBpornelickuii cyq no npaBam 4enoBeKa HEOIHOKPATHO KOHCTAaTUPOBAJI, UTO pac-
cmotpenue nen B Koncrturynmonnom Cyge, ecii 310 siBisieTcs: 3QPeKTUBHBIM Cpe/I-
CTBOM IIPAaBOBOI 3amuThl, oAmnaaaet mox crarbio 6 (1) EKITY. Bo3amoxxHOCTH BBIOOpa
OTHOCHTCS TOJBKO K 00BEMY M CIIOCOOY peanu3alu AaHHOro npuHuuna. Ciuenosa-
TEIFHO, KOHCTUTYIIMOHHOE CYI0MPOU3BOACTBO J0/KHO MPOBOAUTHLCS OTKPBITO, 32
HCKJII0YeHHEM TOJbKO YeTKO ONpeaeIeHHBIX CJy4yaeB.

11.3.3. IIpoBeneHue yCTHBIX pa30upaTe/ibCTB
Cwm. Ta0. 1.1.9: Ycrable pa3OuparenbcTBa U UCKITIOUCHHS

136. IlpenMy1IiecTBOM yCTHBIX pa3OMpaTeNbCTB TAKKE SIBISIIOTCS BO3MOYKHOCTh
HEIMOCPECTBEHHOTO COMIOCTABICHUS IMO3UIIAN U TOT (DAKT, UTO YSIIOBEKY HHOT/IA JIeTue
MIPEJICTABUTh CBOK TOYKY 3PEHUS YCTHO, HE OyIy4Yu OOs3aHHBIM COOIIOIATh CTPOTHE
(hopMalibHBIC TIPaBUIIA, IPUMEHSIEMbIC B MUCHMEHHBIX mpolieaypax. C Ipyroi CTOpOHSI,
TaK KaK Ba)KHO, YTOOBI B XOJI¢ YCTHBIX pa30MpPaTEIbCTB CTOPOHAM IPEIOCTABISIIACH
3¢ (heKkTrBHAS BO3MOKXHOCTD MPEACTABUTH CBOIO TOUKY 3PEHUS, PACCMOTPEHHE Jiea B
TaKOM TIOpsIIKe TpeOyeT TOBOJIBHO IITUTEIHHBIX CPOKOB. BhINeyka3aHHbIE 00CTOSATENb-
CTBa CTaJI MTOBOJIOM JUIS CYIIIECTBOBAHUS TPEX MOJIENIeH B TOCYyJapCTBax, paccMarpu-
BaeMbIX B JaHHOM lccienoBaHuu: i) MOJEb, IJI€ CYIIECTBYIOT TOJIBKO YCTHBIE
pazOuparenbCTBa; ii) MOJCIb, TJI€ PEIICHUS OCHOBBIBAOTCS TOJILKO HA MHUChbMEHHBIX
JIOKYMEHTaX, TO €CTh IMUCbMEHHAsI; 1i1) MOJICITb, IJIC OCYIICCTBIISIOTCS KaK ITMCbMEHHbIC,
TaK 1 YCTHBIC pa3ouparenbeTBa. B Anbanuu, ABctpun, AsepOaitmkane, Yemckoii Pec-
nyomuke, M3pawmne, Uranun, 'epmannn, Jluxrenmreitne, Hunepnangax, CnoBeHuw,
VYkpaune, “beiBmeit FOrocnasckoit Pecriyonnke Makenonus” u CoennaeHHbIx [Tarax
paccMOTpeHHE Jieja OCYIIECTBISETCS 0 YCTHOM MPOLEaype, €CIU HE IPUHATO HHOE
pelIeHne, 4To 03Ha4aeT, 4YTO PACCMOTPEHHE JIeJIa MOKET OCYIECTBISATHCS KakK MO yCT-
HOM, TaK 1 TI0 TUCEMEHHOH MPOIIEAYyPE B 3aBUCUMOCTH OT 0OCTOSITEIHCTB KOHKPETHOTO
nena. B IOxnoit Adpuke Koncturynuonnsrii Cya MpuHAMAET PEIICHUE TOJIBKO Ha OC-
HOBaHHH NMHCbMEHHBIX OOBSICHEHH 1 B CTy4ae HEOOXOIMMOCTH MOXKET JaBaTh yKaza-
HUS 00 YCTHOM TIPEICTAaBICHUH JJOKa3aTeIbCTB. Ha mpakTuke KOHCTUTYITMOHHEIE CY/IbI
PEeAKO paccMaTpUBAIOT JieNla Mo yCTHOU mpoueaype (Hanpumep B I'epmanun't’ u Crno-
BeHun). B Benrpunu u [lopryranuu nena paccMaTpuBarOTCa TOJIBKO MO MUCbMEHHOMN

WR. Jaeger, S. Bro3, “Die Beziehungen zwischen den Verfassungsgerichtshifen und den iibrigen einzel-
staatlichen Rechtsprechungsorganen, einschlieflich der diesbeziiglichen Interferenz des Handelns der
europdischen Rechtsprechungsorgane”, noxnan ava XII KonpepeHmn eBponelcKinx KOHCTUTYIIMOHHBIX
CYIOB, cTp. 22.
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npouenype'4s. A B IlIBeiiiiapun nena paccMarpuBaroTCs 10 YCTHON MpOIEype B UC-
KJIFOUYMTEIBHBIX CIIy4asix; KOHTPOJb, KaK MPaBUII0, OCYIIECTBISETCS Ha OCHOBAaHUU
MMMCbMEHHBIX OOBSICHEHUH, TIPEJICTABICHHBIX CTOPOHAMHU.

137. B rocynapcTBax C JeleHTPaTN30BaHHBIM KOHTPOJIEM PAacCMOTpPEHHE Jierna
PEINKO OCYIIECTBIISIETCS MO0 YCTHON MPOIeNype, MOCKOIBKY B JAHHOM ClIydae MpHMe-
HSIOTCSI OOBIYHBIC TTPOIIeCCyabHbIE HOpMEI (HarpuMmep B Jlanun). B IlIBeruu pacecmoT-
penue nena B BepxoBHoMm Cyne MOXET OCYHIECTBIATHCS MO YCTHOM Mpoueaype, HO
0OBIYHO OCYIIECTBIISETCS 110 MTUCBMEHHOM MTPOIeaype.

138. BeHennuanckasi KOMUCCUSI OTMe4YaeT, YTO HIMPOKO MPU3HAETCA HAJU4YHNe
B03MO:kHOCTH Y KoHcTuTyumonnoro Cyna He paccMaTpuBaTh MJIM OTPAHUYUBATH
BO3MOKHOCTH PAcCMOTPeHHUSI /1eJ1 110 YCTHOI Npoueaype, ecau 3T0 HeodX0TUMO /LISt
3aLIUTHI 001ECTBEHHBIX HHTEPECOB WM HHTEPECOB CTOPOH, TAKHX KaK IpoLeccy-
anbHasA 3PPeKTHBHOCTD (AJTUTETbHOCTD M PACXOABI CYT0NPOU3BOACTBA)!*,

I1.4. BpemeHnHbIe Mepbl
11.4.1. Ilpuocmanoenenue oelicmeus
Cwm. Tab. 1.1.10: [IprocTaHoBICHUE TCHCTBHS

139. IlpuocraHoBieHUe NEHCTBUSI OCIIAPUBAEMOT0 HOPMATUBHOT'O /WM WHANBU-
IyaJbHOTO aKTa SBISETCS HEOOXOAMMBIM CPEICTBOM Ui 00ECTI€UeHNS 3aIIUThI 4eJI0-
Beka OT HeoOparmmbix mocieacTBuil. Mmenno Koucrturynmonusiit Cyn mTOMKEH
[IPUHUMATh PELICHHE 110 JaHHOMY Bopocy (Hanpumep B ABcTpuu, Anbanuu, benbruu,
bocuun u I'epuerosune, Xopsaruu, Jcronnn, @panuun'>’, I'pysun, ['epmannn, 13-
pawie, @pannuu, Jluxrenmreiine, [lonbine, Cepoun, CnoBennu, Mcnanuu, [Iseiina-
pun, “beiBmieit FOrocnasckoii Pecry6nuke Makenonus”, Typunn u CoequHEHHBIX
[rarax). Tem He MeHEe HEKOTOPBIE TOCYAAPCTBA HE TPEAYCMATPUBAIOT BO3MOKHOCTD
TIPUOCTAHOBIICHHUS WIJTH TTPEKPAIICHHSI IEHCTBUS aKTa U3 COOOpaKeHU TpaBoOBOit 0€30-
nacHocTy (HanpuMmep Ainkup, AHIoppa, AzepOaiimkan, bemopyccens, bonrapus, Kump,
Yewickas Pecriyonuka, @pannust, Benrpus, Jlatsus, JltokcemOypr, Monnosa, YepHoro-
pust, [opryranus, Pymsiaust'>!, Poccust, LlBenus n YkpanHa), Torna Kaxk, Hanpumep, B
Poccun Koncrutynumonnsiit Cya MoKeT 00paTUThCsI K COOTBETCTBYIOIIMM OpraHaM ¢
MIpeIOKEHUEM O TIPUOCTAHOBJICHNH JIEHCTBHS OCTIapUBaeMOro akTa. B rocynapcTsax ¢
JELIEHTPAIN30BaHHBIM KOHCTUTYIIHOHHBIM KOHTPOJIEM NTPHOCTAHOBIICHHUE JICHCTBUS aKTa

14 B [TopTyraiuu cymecTByeT TOIbKO OIHO HCKIIIOUEHUE U3 ITOTO MIPABUJIA B CIIy4ae paCCMOTPEHUS 1€ O
MPU3HAHUK OCYIIICCTBICHHUS OpraHu3alieil (hamcTCKOM HICONOTHH: B IJAHHOM CITydae IeJo 00 yrpas-
HEHUY OpPTaHU3alUH PACCMATPUBACTCS B CyA€OHOM 3aceIaHHH.

199 CDL-AD (2004) 035 Opinion on the Draft Federal Constitutional Law “On Modifications and Amend-
ments to the Federal Constitutional Law on the Constitutional Court of the Russian Federation”.

150 Bo ®paHIuy 3aKOHOAATEIBHBIH aKT MOXET OBITh IPU3HAH HEAEHCTBUTEIHHEIM (IPEBEHTHBHBIN KOHT-
POIb) MITH yTPATUBIIUM IOPHIIECKYIO CHITYy (TIOCTIEAYIOIHI KOHTPOIIb) C AEHCTBHEM erga omnes.

151 CorytacHO TIOCJIEIHUM TOTIpaBKaM K 3akoHy “O0 opraHuzanuy U AesTeabHOCTH KOHCTUTYIMOHHOTO
Cyna” (3akoroM 1n0.177 ot 2010 roga) 06bIMHOE CYIONPON3BOACTBO OONIBIIE HE JOIKHO OBITH MPUOCTA-
HOBJICHO, €CITH CyJI PE/ICTABIIAET 3asBICHNUE OTHOCUTEIBHO UCKIIIOUEHNSI HEKOHCTUTYIIHOHHOCTH B KoH-
cTUTYLMOHHbIH Cyz.
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BcTpedaeTcs peako (Hanpumep B Janum). B FOxHoit Adpuke cyn, paccmarprBasi KOH-
CTUTYLIHMOHHBIH BOIIPOC, MOXKET U3AATh JII000H 000CHOBaHHBINM H OOBEKTHBHBIN MTPHUKA3,
B TOM YHCJI€ BPEMEHHOE PACIIOPSHKEHHE. JTO B COOTBETCTBYIOLINX CITydasx KacaeTcs
MIPUOCTAHOBIICHUS ACHCTBUS HOPMATUBHOTO aKkTa (3akoHa). B JIuTBe nmeficTBre ocmapu-
BAaeMOI'0 aKTa MOXKET ObITh NPUOCTAHOBJIEHO TOJNBKO B cilyyasx, koraa [Ipesunent Pec-
nyOnukn oOpamaercst B Koncrtutyumonnslii Cyx ¢ 3ampocoM O PacCMOTPEHHH
cooTBeTcTBUs akToB IIpaBurenscTBa KoHcTuTyuu n 3akonam unu korna [lapmament
obpamtaetcst B Koncturyumonusiit CyJ ¢ 3apocoM 0 pacCMOTPEHUH COOTBETCTBUS 3a-
KkoHOB JIuToBCcKO# PecnyOnmuku mim qpyrux aktoB, TpuHATHIX [lapmamenTtom, Koncrn-
TYIIUH, COOTBETCTBHS YKa3oB IIpe3mmenta Pecmybnukm, aktoB IlpaBurenbcTBa
Koncruryrmn un 3akoHam (crarbs 26 3akoHa “O Koncrutymmonsom Cynie”), HO He B CITy-
qasx, Koraa oObIYHbIN cyq oopamaercs B Koncturyuunonusiii Cyz ¢ npegBapUTeIbHbIM
3alpOCOM.

140. Benennanckasi KOMUCCHsI 0100psieT HAJIMYUE NOJTHOMOYHUS [0 NMPHOCTA-
HOBJICHHMIO JeHCTBHS OCHAPHBAEMOr0 WHAMBHAYAJBHOTO W/WJIM HOPMATHBHOIO
aKTa NPH YCTAHOBJIEHUM €ro HEKOHCTHUTYLHMOHHOCTH, eCJIM JelicTBHE COOTBET-
CTBYIOIEr0 aKTa B AaJIbHeilllleM MOKeT HAHeCTH Bpel WM CTATh NMPUYMHONI Ha-
PylleHHsI, KOTOPbIe He MOTYT ObITh BO3MellleHbl HJIM BOCCTAHOBJIEHBI!S, Yc/I0BUS
JUISl IPUOCTAHOBJIEHHUS HE JOJKHBI ObITH CJAMIIKOM cTporuMu's3, Tem He MmeHee
0CO0EHHO OTHOCHTEJHLHO HOPMATHBHBIX AKTOB HEO0X0IMMO IPUHATH BO BHHMaHHe
HelpHMeHeHUe AKTA MOCTOIbKY, NOCKOJIbKY IPHMEHEeHHe MOKeT HAHECTH Bpe/ WJIH
CTAaTh NPUYUHONH HAPYLIEeHHs], KOTOpPbIe He MOTYT OBITh BO3MelleHbI HJIM BOCCTA-
HOBJIEHBI.

11.4.2. IIpuocmanosnenue npousze00cmea no 0ey 8 00bIYHBIX CYOaAxX
Cwm. Tab6. 1.1.11: IIprocTaHoBICHNE MPOU3BOACTBA 10 IETY B OOBIUYHBIX CyIax

141. IlprocTaHoBICHNE TPOU3BOJACTBA 110 JIEJIy B OOBIYHBIX CylaX MOXKET UMETh
MECTO B ClTy4yae MpeACTaBIeHuUs MpeaBapuTeIbHOTO 3anpoca. B Aunoppe, ABctpun, Ap-
Mennn, beasrun, benopycenn, Ynmm, Kurnpe, Xopsaruu, Yerckor Pecrybmmke, Jlar-
Buy, Jluxrenmreiine, JIutse, JlrokcemOypre, [lonpmre, Poccnn, Cnoennu, CrnoBakuw,
Typuun'>*, “beiBmeii FOrocnasckoii Pecniyonuke Makenonus” nu YkpanHe oOpaTus-

152 Cm., nanpumep, CDL-AD(2004)024 Opinion on the draft constitutional amendments with regard to the
Constitutional Court of Turkey.

153 CDL-AD(2007)039 Comments on the Draft Law on the Constitutional Court of the Republic of Serbia.

154 ConnacHo crarse 152 Koncrutyuuu Typuuu “eciau Cyn, paccMaTpUBarOLIMi €10, CYUUTACT, YTO 3aKOH
WM pelleHne, NMEIOIIee CUITy 3aKOHa, TOAJIeXkalee MPIMEHEHNIO B KOHKPETHOM JIelie, SIBIIeTCs He-
KOHCTUTYLIMOHHBIM, HJIU €CJIU OH YOexk1eH B 000CHOBAHHOCTH KaJI00bl O HEKOHCTUTYLIHOHHOCTH, TIPe]-
CTaBJICHHON CTOPOHOW, OH IIPUOCTAHABIMBACT IIPOM3BOACTBO IO JEJy JO INPHHATHS PEIICHUS
Koncturynmonusmv Cynom. Eciu cy He yOexkieH B 000CHOBaHHOCTH KaJI0ObI O HEKOHCTUTYIIMOHHOCTH,
TaKas ’anoda ¢ OCHOBHBIM PEILIEHHEM PacCMaTPUBAETCS KOMIETCHTHBIM alle/UIILIHOHHBIM OPTaHOM.
Koncruryrmonnstit Cyq pa3peliaeT BOIPOC U OIVIAIIAeT pelieHie B TedeHHe S MecsiieB co JTHs Ipe/-
cTaBieHMs Bonpoca. Eciu perienne He IpUHUMAETCsI B JAaHHBIH CPOK, CY/] pa3pelIaeT AesI0 Ha OCHOBAHUN
CyILIECTBYIOIIETO IPABOBOTO PETYANPOBaHUs. TeM He MeHee eCIM PEIIEHHUE 110 CYIIECTBY SIBIAETCS OKOH-
YaTeIbHBIM, CyJl IOJDKEH COOIIoNarh ero”.
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LIMICS CyA MPUOCTAaHABIMBACT MIPOU3BOJACTBO IO AeNy B Jr000M citydae. B ABctpun
MIPUOCTAHOBJICHHE CBA3AHO CO CIEAYIOUINM: “TONBKO TaKhe MEPHI. .. KOTOPHIE pelIeHne
Koncrutynmonnoro Cyzia He MOXKET 3aTpOHYTh WM KOTOPBIE OKOHYATEILHO HE pas3pe-
LIAI0T BOIPOC, M IPUMEHEHUE KOTOPHIX HE MOJKET ObITh IPHOCTAHOBJIEHO 0 IIPUHATHS
pemenns Koncturymumonnoro Cyma” (crarbst 62.3 3akona “O KoHCTHTYIMOHHOM
Cyne”)'>. B CnioBeHn# OOBIUHBIN CYII IPUOCTAHABIMBACT IPOM3BOACTBO 110 AETY, KOIaa
BONPOC KOHCTUTYLIMOHHOCTH KacaeTcsl 3aKOHA, HO B CIIy4ae MOJ3aKOHHBIX aKTOB O0BIY-
HBIE Cy/JIbl MOTYT UCIIOJIb30BaTh BO3MOKHOCTh MCKJIFOUEHUS] HE3aKOHHOCTH. Perymupo-
BaHHUE BOIpOoca B XOPBaTUU TOXKE OCHOBBIBAETCS HA BBINICYKAa3aHHON apryMEeHTaLWu:
ecJii OOBIYHBIN CyJl HMEET COMHEHHSI OTHOCUTEIBHO 3aKOHA, IOIJIEXkKALIETO PUMEHe-
HUIO, OH [IPUOCTAHABIUBAET IIPOM3BOACTBO I10 AEIY; €CJIM COMHEHHE KacaeTcsl aiMUHU-
CTPaTHUBHOI'O aKTa, CyJl HEIOCPEACTBEHHO NMPUMEHSIET 3aKOH, HA KOTOPOM OCHOBAH aKkT
u npeacrasisieT akT B Koncrutynuonssiii Cyn. Takum o0pa3zom, TpOU3BOACTBO MO ey
HE MPUOCTAHABIMBAETCS, €CJIM HET MOJHON HeOOXOAMMOCTH pa3pelleHHs] paccMaTpu-
Baemoro nena. B Mcmanuu oOBIYHBIN CyI MOXKET IMPEICTABUTE 3alPOC TOIBKO MOCTE
OKOHYAHUS CITYLIAHUS J1eJ1a ¥ JJO COBEILAHMSI [10 IOBOLY IPUHSTHS PELICHUS; CIeI0Ba-
TesbHO, pemeHne Koncrutynuonnoro Cyna HeoOXOAUMO sl IPUHSTHS PELICHUs 110
Jelty, 1aKe eCII MPOU3BOJCTBO B OOBIYHOM Cy/Ie POAOIIKAETCS, U 1aXKe PU HAJTMIUH
COMHEHHI OTHOCUTENIFHO KOHCTUTYIIMOHHOCTH NOJIOKeHUs. B AHnoppe npon3BoacTBo
10 JIeJly MPOJO0JIKAETCs, HO BOBMOKHOCTB NMPUHATHUS PEIIeHHs] OTpaHUYeHa: JOHKHO
OBITH yCTaHOBIIEHO, 4TO pemeHne Koncrurynuonnoro TpuOyHana He OyneT MMeETh
3HAUEHME ATl PELCHUs] OOBIYHOTO CyAA.

142. O0bIYHOE CYI0NIPOM3BOACTBO A0JIKHO OBITH PHOCTAHOBJIEHO B cJIy4ae 00-
paleHusi ¢ npeaBapuTebHbIM 3anpocoM B KoHcTutyunonsslii Cya B ¢BsI3H ¢ KOH-
KPEeTHBIM /1eJIOM. JTO MOKeT MMeTh MECTO KaK Ipso iure, TaKk U MO PelieHUuI0
COOTBETCTBYHOLIEro cyla. B jio0oM ciiydyae 00bIYHBIN CYIbsl He 10JKeH ObITh 0051~
3aH NPUMEHSITH 3aKOH, KOTOPbIil OH CYMTAaeT HEKOHCTHTYIHOHHBIM U pelieHue o
KOHCTUTYIMOHHOCTH KOTOPOIo0 A0JI5KHO ObITh NPpUHATO KoncTuTynnonusiM Cynom
B CBSI3M ¢ KOHKPETHBIM J€JI0M.

11.4.3. CyneOHble nmpeanucanust
Cwm. Tab. 1.1.12: CyneOHbIe IpeITuCcCaHus

143. B mexotopsix rocymapcrBax Koncturynuonusiii Cyn MOXKET JaTh MPUKA3 O
TOM, 4TO TOCYapCTBEHHBIE OPTaHbI JIOIDKHBI MPEIIPHUHATH OJIOKUTEIbHBIE TEHCTBUS
JUTSE o0ecTieueH sl HEPUYMHEHWS TaJlbHEHUIIeTo Bpe/ia 3asBUTeNto (Hanpumep B [ epma-
Huu, Manere, Jluxrenmreitne, FOxuoit Appuke, [lBeitapun).

155 General Report, XIIth Congress of the Conference of European Constitutional Courts, (A. Alen, M. Mel-
chior), Brussels, 2002, ctp.7, B: http://www.confcoconsteu.org/en/common/home.html, nposepero 23
tdespans 2009., ctp.37.
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II. S. IIpexkpaieHue NPOU3BOACTBA 110 JAEJIy
11.5.1. [Ipexpawenue npouzgo0cmea no oeiy 6 ciyiuae omsvleéa 0opaujenus

144. B cirydae HOpMaTUBHOTO KOHTPOJISI HE00sA3aTeIbHO, YTO0RI KOHCTUTYITMOHHBIH
Cyn mpekpaTui IpOoU3BOICTBO I10 JIGNy B Cllydyae OT3bIBa oOpaiieHus. B niannoMm ciayuae
Cya noJisxeH IMeTh BO3MOKHOCTH MPOIOJIKATE PacCMOTPeHHe JeJ1a, eCJIM ITO HCXO-
JAUT W3 NHTepecoB 00IecTBa WK rocyiapcTBa. BrieykazaHHoe ABIseTCs BbIpakKe-
HUEM HE3aBUCUMOCTHU KOHCTUTYLIMOHHBIX CYZI0B U UX q)YHKHI/II/I I10 3aIIuTe KOHCTI/ITYHI/II/I,
JlaXke eCJIU 3asBUTeNIb OOJIbIIIE HE SIBJICTCS CTOPOHOM CYIONPOU3BOAICTBA.

145. To >xe camoe BO3MOKHO B CITy4ae KOHTPOJISI HA OCHOBAHMHU TIOJTHON KOHCTUTY-
LMOHHOM %an00b1, eciin Konctutynuonusiid Cysi MOXKET HHUITUUPOBATH KOHTPOJIb HOP-
MaTHBHOIO aKTa, JISKAIIET0 B OCHOBE MHIMBUAYAJIbHOIO PELICHUS WU aKTa; Jake B
cllyyae OT3bIBa HHAMBUAYaIbHOH kan00b1 Konctutynuonssiii Cyq MOXXET UIMETh BO3-
MOKHOCTbH MPOJOKUTE KOHTPOJIb HOPMAaTUBHOTO akTa. HecMoTpst Ha 3TO, HEKOTOpbIE
3axkoHb! “O Koncrurynnonnom Cynie” npeaycMaTpuBaroT IpeKpalieHre Mporu3BoICTBa
IO JIeJTy OTHOCHTEIBHO HOPMATUBHBIX aKTOB B CIy4ae OT3bIBa OOpalleHus (Harpumep
B Aunoppe, ABctpun'*, Yemickoii Pecrryomuke, [lomemie, Bearpuu, Poccuu, Cepoun,
[Iseitmapun, “beemieit FOrocnasckoit Peciyonmke Makemonws”, YkpanHe).

146. Yto kacaeTcst MHAWBUIYaIbHBIX aKTOB, JJIsl CITYIIAHHS JIella, KaK MPaBuiio, He-
00X0aMMO, YTOOBI 3asBUTEINb MOIIEPKAT CBOE XOMaTalCTBO (HAaImpuMep, B ABCTpHH,
Uepnoropun, CnoBenun). Tem He meree Koncturyrmonnsiii Cyn Cl1oBakKuH MOXKET OT-
KIIOHUTB OT3bIB IOJHOW KOHCTUTYIIMOHHON *ayo0bl. A B [lopryranum Touka 3peHus
TaKOBa, YTO €CJIM MPEACTABIACTCS jKano0a, 3asBUTeb OOJbIlIe HE MOKET OTO3BaTh €e,
CJIe/IOBATENIFHO, OOpaIlleHne He MOXKET OBITh OTO3BAHO.

11.5.2. Ilpexpawenue npouzsoocmea no 0eny 6 ciyude ympamsol CUlbl
ocnapueaemozo akma

147. Het o011iero MHEHHS OTHOCUTENIbHO BO3MOkHOCTH KoHctuTymonnoro Cyna
IIPOIOJDKUTH PACCMOTPEHHE A€ja B JaHHOM ciiydae. B Hexotopsix rocymapctBax Cyn
HEMEIJICHHO MpeKpalaeT IpOM3BOACTBO 10 Aeiy (Hanpumep B AHIoppe, ABCTpuu,
Yemckoit Peciybnuke'”’, benopyceuu, @panun, Yepnoropun'*®, [Topryramu, Ciosa-
kun'?, [Iselinapun, “beiBueit FOrocnasckoii Pecnyonuke Makenonus”, Ykpaune). B
JPYTUX MPOAOIKACT KOHTPOJIb U MPU3HAET aKT HEKOHCTUTYLIMOHHBIM; OCYIIECTBICHNE

1

156 Tem He MeHee cortacHO ctatbsiM 139.2 u 140.2 3akona “O ®enepansuom Koncruryunonnom Cyne’
TIPOIIECC TT0 HOPMOKOHTPOIIIO, HHUIIMHPOBaHHBIH ex officio Koncrurynmonnsiv CynoM B X07ie OCYIIecTB-
JSIEMOTO MM MHOTO CYy/IOIIPOU3BOAICTBA, ITPOIOKHUTCS BO BCIKOM ClIydae, Jaxe eCin ObLIO MPUHSTO pe-
LIIEHUE B MOJIb3y COOTBETCTBYIOLIEH CTOPOHBI CyOIPOU3BOJCTBA.

157 Crarbs 67 3akoHa “O Koncturyumonnom Cyne”.

158 Crarps 65 3akona “O Koncturynumonuom Cyne”.

1% OrHocutensbHO 3Toro Koncrutynuonnsiii Cyn CiioBakuu BIepBble, B OTJIMUUE OT CBOEH Ipenblayiieit
TIPAKTUKH, IPU3HAT BO3MOKHOCTH OOBIYHBIX CYJOB OCIAPUBATh HOPMATHBHBIE aKTHI, KOTOPHIC SIBIISTIOTCS
HEJIeHCTBUTENILHBIMH, HO €IIE MOAIEKaT IPHUMEHEHNIO B KOHKPETHEM JIeTIe.

239



TAKOTO KOHTPOJISl TIOJIHOCTHIO HAXOAUTCSI B YCMOTpEHHUH cyna (Hanpumep B Jluxren-
mreitHe, CepOun) WM MOTYT OBITh OTPAaHUYEHHUS] OTHOCHTEIILHO TPOAOJIKSHUS KOHT-
POJISI TONTBKO 110 HEKOTOPBIM OCHOBaHMAM (HaripuMmep B Iombiie u Poccun, rie BO3MOKHO
IIPOJIOIKUTH KOHTPOJIb, €CJIN 3TO HEOOXOANMO AJIS IPEAOTBPALLEHHsI HApYyLIEHUI [IpaB
yenoBeka). B Jlutee nmpu3HaHue ocrnaprBaeMoOro NpaBOBOTO aKTa HEACHCTBUTEIbHBIM
SIBJISIETCSL OCHOBAHMEM IS IPEKPAILCHHsI HAYaToro CyI0NPOU3BoACcTBa (cTaThs 69.4 3a-
koHa “O Koncrutynuonanom Cypne”), Ho B mpaktuke Cyna B clydasx, KOrna OObIYHbIH
CyJl, paccMaTpUBaroIIuii jeno, oopamaercst B KonctutyimonHsbiit Cyi OTHOCUTEIIEHO
COOTBETCTBHS 3aKOHA MJIM IPYTOTO MPABOBOTO aKTa, MOIEKAIIET0 TPUMEHEHHIO B 1aH-
HoM Jeste, KoHcTutynum (apyromy BhILIECTOSIIEMY IIPaBOBOMY akTy), KoHcTHTYIIMOH-
Helii Cyn 00s13aH pacCcMOTPETH 3alpOC CyAa HE3aBUCHMO OT OOCTOSTENILCTBA, OCTACTCS
JI OCIIapUBAaEMBblil 3aKOH WM JPYToil MpaBoBOM akT B cuiie (cM., Hanpumep, Pemenue
ot 27 mapta 2009 rona, yacts I, myHKT 8 MOTUBUpPOBOYHON YacTu pemienus Cyna).

148. OgHoro npexpamnieHust MPOM3BOACTBA IO ey MOKET ObITh HEA0CTATOYHO
AJIs1 o0ecriedeHH s 3AaIHUTHI PAB YeJI0BeKa B CJIy4assX KOHKPeTHOI0 KOHTPOJIS HJIH
WHIUBHAYAJIBHBIX KaJ100. TeM He MeHee ABJIsIeTCS] CHOPHBIM BOIIPOC O TOM, /I0JIKeH
g Koncrutyuuonnsiii Cyn mMeTh BO3MOKHOCTH HA3HAYMThD JICHE:KHYI0 KOMITeHCca-
LHIO 32 HApyLIeHUe NIPaBa ¢ 1eJIbI0 KOMIICHCHPOBAHUS 32 YIIOMSIHYTO€ HapYLIeHHe.

11.6. Cpoku npunamus pewienuil

149. Cpoxu npuHATHSA pPelleHUii, eCJI OHU MPeIyCMOTPEHbI, He JOJKHBI ObITh
CJIUIIKOM KOPOTKHMH, 4TO0BI npenoctaBuTh Koncrurynnonnomy Cyny Bo3mMoxk-
HOCTH MOJIHOCTHIO PacCMOTPETH AeJI0, U He JOJIKHBI ObITh CIAMIIKOM /UITUTENb-
HBIMH, NPenaTCTBYS 3(PPEeKTUBHOCTH 3aIIUTHI NMPaB 4YeJOBeKa MOCpPeICTBOM
KOHCTHUTYHHOHHOIO npasocyaus. C Touku 3peHus 3(pGeKTUBHOCTH KOHCTUTYLIUOHHOTO
MIPABOCYIHSI CPOKH 4aCTO HEBO3MOKHO COOJIIOCTH, Cie0BaTenbHO, KOHCTUTYIMOHHBIH
Cyn IOIKEeH UMETh BO3MOKHOCTD B HCKITIOUUTENBHBIX CIIy4asiX MPOUINTD BbIIICYKa3aH-
HbIE CpOKH !0,

YacTHuHbIE 3aKJII0UYeHHA OTHOCUTEJIbHO [1aBbI 11

150. Ectb HEKoTOpBIE TpeOOBaHUS, KOTOPBIE, KaK IIPAaBUIIO, HEOOXOANMO COOTIOATh
B XO/1¢ KOHCTUTYLIMOHHOTO CyAONpon3BoACTBa. 1. [ Hayaga mpoU3BOACTBA 1O JEly
HeoOX0AMMO cOOIIONAaTh CPOKHU IMOJAuu 3asiBICHUH, MIPEIyCMOTPEHHBIC B KaueCTBE
¢uiIbTpa MpenoTBpaIIeHus eperpy3ku cyna. OHM JTOMKHBI OBITh Pa3yMHBIMU U J1aTh
BO3MOXHOCTb, YTOOBI JTUIO MOATOTOBHIIO KaJ00y, MM MPEAOCTAaBUTH JOCTATOUYHOE
BpeMs, YTOOBI FOPUCT CMOT 03HAKOMUTKCS ¢ Marepuanamu fena. Koncturynuonusiii Cyn
JOOJIKEH TaKKE€ UMETH BO3MOXKHOCTD IMTPOJIUTE JaHHBIC CPOKU B UCKIIFOYUTEIIBHBIX CIIYy-

10 Hanpumep B Apmenuu, coracHo 3akony “O KoncruryunonHom Cyne” B ciryyae Kak aOCTPaKTHOTO, TaK
U KOHKpeTHOro KoHTpoist Koncruryruonustii Cy IpUHAMAET PellleHNe He MO3/IHEee YeM Yepes IeCTh
MeCSIIIeB MOCIe PErHCTpanuy 00palieHus, 1 MOTHBUPOBAaHHEIM pemnreHneM Koncruryrmonnoro Cyna
CPOK PaCCMOTpPEHHS iejla MOXKET ObITh MPOJUICH, HO He OoJiee YeM Ha TPH Mecslia.
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yasix. 2. B ciydae He0OX0OIMMOCTH JIOJDKHA MPEA0CTABISITECS OecIuIaTHAs FOPUANYESCKast
noMotis. 3. BeHenuanckass KOMUCCHS PEKOMEH/YET, YTOOBI CyAeOHbIC PACcXObl ObUTH
YMEPEHHBIMH ¥ UX OCHOBHOI 11€J1bI0 OBLIO HEJOMYIIECHNE 370y TOTPEOIISIONINX 3asBIIe-
Huil. [Ipy ux onpeneseHnu JOKHO OBITh IPUHSITO BO BHUMaHUe (PUHAHCOBOE MOJIOXKE-
Hue 3asurens. 4. Pemenns Koncturyimonnoro Cyna OKOHYATEIbHBL, U CITyIIAHKE Jeia
MOKET BO30OHOBIISITHCS TOJIBKO ITPU UCKITFOYUTEIBHBIX 00CTOATEIBCTBAX (HAPHMED Ha-
JMYHe OCYKIAIoIIero pemenus EBpomneiickoro cyaa no npasam uenoseka). 5. C 1eibto
obecniedeHust ApPEKTHBHOCTH MHAWBUIYaTbHOTO TOCTYIAa K KOHCTUTYIIMOHHOMY TIpa-
BOCY/IMIO CTOPOHBI JIOJDKHBI JICHCTBOBATH J0OPOCOBECTHO, HE MPEACTABIATH 3JI0YIIO-
TPeOIISIOIINE 3asBICHUS U 00paIaThCsl TOIBKO MOCIE HCUEPIAHUS APYTHX BO3MOKHBIX
CpEJICTB MPaBOBOH 3amuThl. Micuepnanue cpeacTB MPaBOBOM 3alUTHI SBISETCS HEO0XO0-
JMMBIM TPeOOBaHUEM B TOCYAAapCTBAX C IEHTPAIM30BAHHBIM KOHTPOJIEM, KOTOPOE Ipe-
JTyCMOTPEHO C LEeNbI0 TpeaynpexaeHus neperpy3ku Koncrurynunonnoro Cyna. 6. J{o-
CTYITHOE CPEJCTBO MPABOBOM 3aIUThI JOHKHO OBITh JOCTATOYHBIM UIsSl BO3MEIIICHUS
MPUYUHEHHOTO 3asBUTEITO Bpena. B 4nciio mporeccyaabHbIX MPUHIIUIIOB, TPUMEHSIO-
IIUXCS B XOJI€ KOHCTUTYIIMOHHOTO KOHTPOJIS, BXOJUT MPHHITUIT COCTSI3ATEIBHOCTH, MIPH
KOTOPOM CTOPOHAM MPEBIAYIIErO CYIONPOU3BOJCTBA TPETOCTABISIETCS BOBMOXKHOCTh
MPEICTABIATH CBOIO TOUKY 3peHus. CiieyeT Takke OTMETHTh, 4T0 KOHCTUTYIMOHHBIN
Cyq 10JDKeH MPUHUMATh PEIICHUS] B TEUEHHE COOTBETCTBYIOIIETO CPOKA U HE IOy CKATh
Ype3MEepPHOE 3aTSTMBaHUE; COOIOICHUE CPOKOB HEOOXOIMMO Jiiist oOecrieueHust S hek-
THBHOCTH CYIOIIPOU3BO/ICTBA.

151. Yto kacaeTcst BpeMeHHBIX Mep, BeHelnaHckast KOMUCCHUS BBICKA3bIBAETCS B
[10JIb3Y HAJIUYMS TIOJHOMOUHS 110 IPUOCTAHOBICHUIO JICHCTBHS OCIIapUBAaEMOI0 UH-
JUBHUYaJIbHOTO M/WJIM HOPMAaTUBHOT'O aKTa IIPU YCTAHOBJICHUU €TI0 HEKOHCTUTYIIMOH-
HOCTH, €CJIM JEHCTBUE COOTBETCTBYIOIIETO aKTa B JaIbHEHIIEM MOKET HAHECTH BPE.
WIM CTaTh IPUYMHON HApPYLICHHUs, KOTOPBIE HE MOT'YT OBITh BO3MEILCHBI MJIM BOCCTa-
HOBIICHBI.

152. KonctutyunonHsiii Cyn JOKEH UMETh BOBMOKHOCTD MPOJOJIKUTH PACCMOT-
peHue oOpalleHus 1axe B ClIydae ero 0T3bIBa JIJIS 3aIUThl OOIIECTBEHHBIX HHTEPECOB.
He cymiectByeT 001iero coriacOBAHHOTO MHEHHUSI OTHOCHUTEIILHO BO3MOXKHOCTH KOH-
ctutyrronHoro Cyia MpoIoDKUTh PACCMOTPEHHE JIeTia B CIIyUasiK, KOT/Ia OCIaprBaeMBbIii
akT yrparui cuiry. OTHAKO CIIETyeT OTMETUTD, YTO OTHOTO MPEKPAIICHHS TPOU3BOACTBA
IO JIEITy MOXET OBITh HEIOCTATOYHO JIIsT 00ECTICUSHHMSI 3aIIUTHI IIPaB YeJIOBEKa B CITydasix
KOHKPETHOTO KOHTPOJIS WIIM WHANBUIYAIBHBIX Kall00 U 94TO HEOOXOAUMBI MEXaHH3MbI
KOMITEHCAIINH.
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III. Pemenue

153. Korna Koncturynmonsstit Cy pa3perniaeT Aei1o 10 HHIUBUIYalIbHOM jKajIo0e,
110 oOparieHuto cyoB, OMOyJICMEHa WK JIPYTUX OPTraHOB B CBSI3U C KOHKPETHBIM JICJIOM,
€ro perieHre HEeMmOCPEICTBEHHO 3aTparuBacT MPaBOBOE MOJOKEHUE JIUIA, & B CiIydae
MpEeJICTaBJICHUS] a0CTPAKTHOTO actio popularis OHO MOXKET 3aTPOHYTh. DaKTHUECKH, BO-
MIPOC HE TOJIEKO B TOM, TpuHUMaeT i KoHctutymuonusiit Cy peIieHne B MoIb3y 3a-
SIBUTEISI MJTH HEeT; cdepa JSHCTBUS PEIIeHHs, a TAaKXKe ero BO3MOXKHAs 0OpaTHas CHiia
OTIPENIEIISIFOT, MOXKHO JIH 3()()eKTUBHO yCTPAHUTh HapylieHue npas denoBeka (111.1).

154. Penienre MOXKET UMETh pa3IMUHbIE MOcHeACTBUA. OHO MOXKET pacrpocTpa-
HATBCS Ha OTPE/ICTICHHBIN KPYT JIUI] WK Ha BceX (CcM. HIke. ). Pemenne Konctutynmon-
Horo Cyia MOXKET pacpoCTPaHsATHCS Ha OTHOIICHHSI, BOSHUKIIIKE [TOCIIE €r0 MPUHATHS,
WK MOXET UMETh 00parHyto cuiy (cM. Huke.). Kpome Toro, Koncturyunonnsiii Cyn
WM aHaJOTHMYHBIN OpraH MOXKET TOJIHOCTBIO MJIM YaCTUYHO OTMEHHTH WMJIH TIPU3HATH
HEeECWCTBUTENBHBIM OCTIAPUBAEMOE TTOJIOJKEHHUE, HO TIOCIIETHEE MOXKET OCTAThCs B CHIIE
1 TIPOCTO TOJKOBATKLCS ONpeAeIIeHHBIM 00pa3oM (cM. Hiwke 111.4.).

111.1. IIpeoenvt konmponsa

155. Ecnin Koncturyunonnsiii Cyn npuHuMaeT oOpanieHue (MoJHOCThIO WM Ya-
CTHYHO) K PaCCMOTPEHUI0, HEBO3MOYKHO COKPATHUTh Ipe/iesibl KOHTpos. CyJl JOJKEH B
J000M ciyyae JaTh OTBETHI Ha BCE MOCTABJICHHBIE U NMPU3HAHHBIE JOMYCTUMBIMH BO-
IIPOCBl ¥ HE MOXKET OTKAa3aThCsl OT 3TOro. TeM He MeHee BO3HUKAIOT BOIIPOCHI O TOM,
MOXET JIM OH BBIMTH 3a Mpeesibl 3asBJICHHUS U Ha KAKOM OCHOBAaHUH.

156. B HEKOTOPBIX TOCY/IapCTBAaX KOHTPOIIb, OCYIIECTBIsAEeMbIH KOHCTUTYIMOHHBIM
CynoM, orpaHMYMBAETCS NPEICTABICHHBIM 3asBJICHUEM (MCKIIIOYACTCsI KOHTPOIb ultra
petitur), Kak B citydasx AHnoppsl'©2, benprun'®, Yemickoit Pecniyonuku, @paHimm oT-
HOCHTEIBFHO MOCIIEAYIONIEro KoHTpods, [ py3un'*, Benrpuu, JltokcemOypra, UepHoro-
pun'®, Ionpmu'®, Poccun u HIseitnapun'®’. Koncturynunonusiit Cy MOXKET JIMIIUTD

1ol General Report, XIIth Congress of the Conference of European Constitutional Courts, (A. Alen, M. Mel-
chior), Brussels, 2002, p.7, B: http://www.confcoconsteu.org/en/common/home.html, mposepeno 23 ¢es-
pais 2009.

192 Crarps 7 3axoHa “O Koncrurynuonnom Cyne” rmacut: 3. Pemienue win nmpuroBop, pasperuaromui
JIeT10, KOTOPBIH OBUT IPU3HAH JOITyCTHMBIM, HE MOXKET BBIMTH 3a IPEIEIbI IIPEACTaBICHHBIX CTOPOHAMH
COOTBETCTBYIOIINX Kaj00”.

13 C.A. n° 12/86 du 25 mars 1986, 3.B.1.

164 Cratpa 26 3akona “O Koncturyumonnom Cyzne” macut: “ Konctutynuonssiii Cyn He paccMaTpUBaeT
COOTBETCTBHE BCETO 3aKOHA MIIH IPYrOro HOPMAaTUBHOTO akTa KOHCTHTYIINY, €CITH HCTel] WITH 3asiBUTEIb
TpebyeT NpU3HaTh TONBKO ONPENEICHHOE MON0KEHNE/TIONOKEHNUS 3aKOHA WIIH MHOTO HOPMaTHBHOTO
AKTa HEKOHCTUTYLIUOHHBIM .

165 Crarps 55 3akona “O Koncturyumnonnom Cyne” macut: "Koncruryunonusiii Cy mpuHIMAeT peleHne
TOJIKO OTHOCHUTEIILHO TeX HapyIICHHUIT ITpaB MM CBOOOJ YeJIOBEKa, KOTOPhIE OBUIN YKa3aHbl B KOHCTH-
TYLIMOHHOI1 %kanobe”.

16 Cratps 66 3axoHa “O Konctutynnonnom TpuGynane” racut: “Tlpu npunstun pemenus TpuOynan He
MOKET BBIMTH 3a MPE/Eebl 3asBICHU, BOIIPOCA [IPaBa UM KajJo0bl”.

167 Crarbs 107 denepanbroro 3akoHa “O6 opranmsanuu cynonponsBoacTsa” racut: Le Tribunal fédéral
ne peut aller au-dela des conclusions des parties.
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AKT IOPUINYECKOM CHIIBI TOJIBKO B TOM YaCTH, OTHOCUTEILHO KOTOPOU ObLIO MPE/ICTaB-
JICHO 3asIBJICHUE, U CCHUIASCH HA T¢ KOHCTUTYIIMOHHBIC TTOOKEHUS WIIH IPUHITUIIBI, KO-
TOpBIC YIIOMHUHAIUCh B 3asABICHUUA. DTO YacTO BBI3BIBACT MPOOJIEMBI, TaK Kak B
HeKBaJIH(PHUIINPOBAHHO MTPEICTABICHHBIX 00OpaIIeHUsIX, KaK TIPAaBUIIO, YeTKO HE YCTaHaB-
JIUBAIOTCS] OCHOBAHMSI, 10 KOTOPBIM OCHapUBAETCs aKT, WIIM CaM OCIIapUBAEMbIN aKT, U
CJIEZIOBaTENLHO, BO3MOXKHOCTD YJIOBIIETBOPEHHUS 3asIBIICHUS] HEBEJIKa %8,

157. U3 storo cnenyert, uto Koncrurynmonssiii Cyl MOXKET paCIIMPUTh MPENEb
KOHTPOJISI, BBIXOJS 3@ ITPEJIeIIbl 3asBICHNUS, B IBYX ciydasx: 1) Cya MOXKET pacCMOTpETh
KOHCTUTYLIMOHHOCTB JIPYTHX B3aUMOCBSI3aHHBIX HOPM; 2) WM PACIIUPUTH KPYT KOHCTH-
TYHOUOHHBIX WX APYTUX BBIIICCTOAIIUX HOPM, KOTOPLBIC CITYKAT KPUTCPUAMU KOHTPOJIA.
Bonee orpannyuTensHbBIN IOAX0/ TPEOyeT OrpaHUYCHUS KOHTPOJISI MaTepHaIbHBIMU BO-
pocamy, a 0oJiee MUPOKUM MOAX0A TpeOyeT TaKkkKe BKIIIOUYEHHS IPOLECCYyaIbHBIX BO-
MIPOCOB B chepy KOHTPOJIS.

1I1.1.1. Pacumupenue Kpyza paccmampugaemslx Hopm
Cwm. Tab. 1.1.13: Pacmmpenue kpyra paccMaTpuBacMbIX HOPM

158. B cnyuyae oOpamesuii 0 pacCMOTpEHUH HOPMATHUBHBIX akTOB KoHCTHTY-
LHOHHBIA CyZl MOKET paccMOTPETh KOHCTUTYIIMOHHOCTh HE TOJIBKO OCIapHUBaeMbIX
HOPM, HO MPHU COOTBETCTBYIOIINX YCIOBUIX TaKKe€ M BCETO 3aKOHA WJIM aKTa WU
JIPYTUX B3aMMOCBS3aHHBIX HOPMAaTUBHBIX aKTOB (Hampumep B Ainkupe, ABctpun'®,
benopyccun, bpasunuu, Xopsaruu, Yemnickoit Pecrryomuke, Octonnu!’?, @pannuu
OTHOCHUTEIIFHO TIPeIBaPUTEILHOTO KOHTPOJs, Benrpuu, Jluxrenmreitne, Jintse!’!,
Cepb6un, CnoBakuu, Cnosenuu, lOxuoit Adpuxe, “beiBmieit FOrocnasckoit Pec-
nyonuke Maxenonusa” u Typumm M, B MeHblIe#d cremeHu, B [epmanum'’?,

168 Hanpumep, Bepxosusiit Cyn Coeannennbix [lTatoB cam periaer npeiesbl 3asBICHUS U OCYLIECTBIISIET
KOHTPOITb HE TOJBKO OTHOCUTEIHHO YETKO H3JI0KEHHBIX BOIIPOCOB, HO TAK)KE OTHOCHTEIFHO BOIPOCOB,
noapa3syMeBaeMbIX U3 3asBiaeHus: "Cya paccMaTpUBaeT TOJIBKO BONPOCHI, H3JI0KECHHBIC B 3asBICHHUM,
iy noppasymeBaeMele 13 HUX." B [lopryrammu, Bo n3bexanue npobiieM, BOSHUKAIOIINX B CBSI3H C He-
KBaJTH(DUIIUPOBAHHO MPEICTABICHHBIME O0PAICHUSIMH, TOKJIATIHK MOXKET IPUITIACUTD 3asiBUTEIIS ISt
orpeaeIeHs 00KaTyeMoro pelieH s, KOHCTUTYLIHOHHbBIE HOPMBbI HJTH IIPUHLMITBI KOTOPOTO, IO €r0 MHe-
HUIO, OBIIM HAapyIIEHBI (aXe eCIM Cy[ He orpaHndeH uMH, cM. 4.1.1.3.), a Taxoke Ui yKa3aHHs TOKY-
MEHTA M3 MaTepHaloB Jiejia, B KOTOPOM OH H3HAYaIbHO ITOCTABMII BOIIPOC O HEKOHCTHTYIIMOHHOCTH HITH
HE3aKOHHOCTH, €CJIU 3TO elle He ObLIO CAETIaHo.

199 Crarpst 140.3 3axona “O denepanbuom Koncruryumonnom Cyne”.

170 Hapumep, Pemrenue ['ocynapctBenHoro cyna No 3-4-1-7-08, http://www.nc.ee/?1d=1037.

7' Cyn cumraert, uto “Konctutynuonnsiii Cya, ycTaHOBUB, YTO MOJIOKEHUS 3aKOHA, COOTBETCTBHE KOTOPBIX
KoHctutyiun He ocriapuBaeTcst 3asBUTENIEM, HO KOTOPBIE BIIMSIOT HA KOHCTUTYIIHOHHOCTH OOIIIeCTBEH-
HBIX OTHOILICHUH, PETYNUPYEMBIX OCIIAPHBAEMBIM 3aKOHOM, TIPOTHBOpedaT KOHCTUTYIINH, TOTKHEH KOH-
crarupoBath 370" (Pemenus ot 9 Hos10ps 2001 rona, 14 suBaps 2002 roxa, 19 urons 2002 roxa, 27 uroHs
2007 rona, 3 mapta 2009 rona, 2 cenrsiopst 2009 rona).

172 Cyn MOXET cJieTIaTh 3TO Ha OCHOBaHMH YacTu 2 ctathl 78 3akoHa “O denepanbHom KoHcTUTyIHOHHOM
Cyne”, kacaromieicss abCTpakTHOTO KOHTPOJIS 3aKOHOB.
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Uranuu'3, Monnose, Pymbinun, Ucnanuu u Ykpaune). Takum obpazom, Cyn co-
MOCTAaBJISIET CYOBEKTUBHYIO U OOBCKTHUBHYIO (YHKIIMU KOHCTUTYLIHOHHOTO KOHT-
poJIsi: 3asiBJICHUE CTAHOBHUTCS IOBOJIOM JIJIsi O0jiee 001ero KOHTPOIIS, MPUBOISIIETO
K Pa3BUTHIO KOHCTUTYIITMOHHOTO CTPOS, a MHOTJA M K JINIIEHUIO0 OOJIBIIETO YHcia
MTOJIOKEHUH, HAPYIIAIONUX OCHOBHBIE CYOBEKTUBHBIE ITPaBa, OPUINIECKON CHITHI.
B »TOM cwmbIcie BHUMaHUS 3aciyXHBaeT PErylupoBaHUE, MPEIyCMOTPEHHOE
cratbeil 87 3akona Poccuiickoii ®enepanuu “O Koncturyunonnom Cyne”, co-
IJIACHO KOTOPOMY MpPHU3HAHUE MOJIOKEHUH HEe COOTBETCTBYHOMMMHU KOoHCTUTYIIMH
Poccuiickoit denepannu sABIAAETCA OCHOBAHUEM JIJISi OTMEHBI APYTUX HOPM, OCHO-
BaHHBIX HAa MPU3HAHHBIX HEKOHCTUTYIHOHHBIMH TOJIOKEHUSIX JTU00 BOCIPOHU3BO-
OAIIUX WX WIH COJIEpKalmMX TaKhe >Ke TOJIOKCHUs, KaKue ObUIM MpHU3HAHBI
HEKOHCTUTYLIHOHHBIMHU.

159. Bompoc siBisietrcs Oornee Ge30miiararebHBIM B ClTydae MOJTHONH KOHCTUTYIIMOH-
HO asto0bl Ha MHANBHUTyalbHBIN akT. KoHCTHTYIIHOHHBIH CyT MOKET TOJIBKO JTUIINUThH
WHJUBUIYAJIbHBIN aKT IOPUINYECKON CUJIbI, HO HE MOXKET OTMEHUTh HOPMATHUBHBIHN aKT,
Ha OCHOBaHUM KOTOPOTO OH OBULT MIPUHST, IaXKE €CIU TOT aKT SBJISICTCSI HEKOHCTUTY-
[IMOHHBIM, M HApyIICHNE, Ha KOTOPOE MIPECTaBICHA TIOTHAS KOHCTUTYIIHOHHAS JKano0a,
SIBIISICTCS PE3YABTATOM TIPABHIILHOTO TIPUMEHEHHUS HEKOHCTHTYITHOHHOTO HOPMAaTHBHOTO
akrta. TakuM 0OpazoMm, B JaHHOM cilydyae HOPMATHUBHBIN aKT COXPaHSET IOPUANIECKYIO
CHUITY, ¥ OCTAeTCsl BOSMOKHOCTh HAPYIICHHI OCHOBHBIX TPaB APYTUX JIHII 74,

160. OmHako Takoe BCTpedaeTcs MOBOILHO peako (Hampumep B IlBeimapuu, e B
pe3yibrare xKanoObl!’> HEeBO3MOXXHO Ha4yaTh HOPMATUBHBIN KOHTPOJIB).

161. B Ocronnn, JImxtenmreiine u JIntse Koncturyrmonnsiit Cyn 0OTMEHSET HOP-
MaTHBHBIN aKT B TOM K€ CyAOIPOU3BOACTBE, B ['epmanuu Konctutyunonusiit Cyq MOKET

173 B KoncturyuuonHom Cyzie MTanuu pacipocTpaHeHa IPAKTUKA TaK HAa3bIBAEMBbIX ‘‘TOJIKOBATEJIbHBIX Pe-
IIeHHH”’, KOTIa YacTO OTKIIOHSIOTCS OOpAIeHNs, B KOTOPBIX OCTIapUBAETCs KOHCTUTYIIHOHHOCTD HOPMBI
WM aKTa HAa OCHOBaHUH HEMPaBUILHOTO TOJIKOBAHUS 3aKOHA, JaHHOTO cyabeil. Konctutynmonssiit Cyxn
YCTaHOBHMII, YTO JPYTro€ TOJKOBAaHHE IIPABOBOH HOPMEI JIeJIaeT ee KOHCTUTYIIHOHHOH (3T0 “‘sentenze in-
terpretative di rigetto”). TomkoBaTenbHBIE penIeHHs POpMaTbHO 00sS3aTEIFHBI TOIBKO TSI COOTBETCTBYIO-
IIErO CyAbH, HO HE JUIS APYruX cynel uin cynoB. CynbH, KOTOPbIE HE XKEIalT COOII0NaTh TOIKOBAHHE,
nannoe Koncruryronnsiv Cyiom, He MOTYT IIPHMEHSTh TOJIKOBaHHE, IPU3HAHHOE KOHCTUTYIIHOHHBIM
CyaoM HEeKOHCTHTYITHOHHBIM. OHH JOJKHBI IPEICTaBUTh HOBBIN MTPeIBApUTEbHBIH 3anpoc B KoHeTH-
TyunoHHbIH Cyf1, pa3bsCHss CBOE HHOE TOJIKOBaHNE AaHHOW HOpMBL. KoHcTuTyIMoHHbIH Cyl B JaHHOM
cllydae pelaer, sIBIsIeTCs JIM JaHHOE HOBOE TOJIKOBaHUE, PE/UIOKSHHOE CyAbeil, 000CHOBAHHBIM U KOH-
CTUTYIIMOHHBIM, U €CJIH OHO SIBJISICTCS TAKOBBIM, OH NMpHHUMAET “‘sentehnze interpretative di accogli-
mento” (TOJIKOBAaTEJILHOE PELICHHUE, TPU3HAIOIIEE HHOE TOJIKOBAaHUE COOTBETCTBYIOUIMM KoHCTUTYIIMN).
Ecnu KC He npu3HaeT ToiKOBaHUE, PEIOKEHHOE CyAbeH, OH IPHHUMAET IPEAYPEANTEIHOE pele-
HHe, aapecoBaHHoe [lapramMeHTy, 9To0BI y 3aKOHOAATEINS OBLIN KOHKPETHBIC YKa3aHHS U MPEIOKEHHS
JUISL IPUBE/ICHNS 3aKOHOATENLCTBA B UETKOE COOTBETCTBHE ¢ KoHCTHTYIMEH (M HCKITI0UaeT BOSMOKHbIE
HEKOHCTHUTYIMOHHBIe TonkoBanust). Eciau CyJ cautaet, 4To cy/bsi IpaB U NPEICTaBICHHOE [TOJI0XKEHHE
SIBTISIETCS] HEKOHCTUTYIIMOHHBIM, OHO yTpaduBaeT cuity. KC MoeT caMm “BOCTIONHHTH TpoOe (sentenze
additive) wiamM ycTaHOBHUTH OO MPUHIII, KOTOPBI Cy/Ibsi JOJDKSH MPUMEHHUTh B KOHKPETHOM e
(sentenze additive di principio).

174 TIpOTHBOTIOJIOKHAS CUTYALHsI TOXKE SIBJISETCS. KPUTUUECKOM, TO €CTh KOT/la B paMKaxX HOPMaTHBHOM KOH-
CTUTYLIMOHHOM asio0bl KoncTutyuonuslit Cy He MOXKET pacCMOTPETh KOHCTUTYLIHOHHOCTb MH/IMBHU-
JyaJIbHOTO aKTa, IPUHATOrO Ha OCHOBAaHUU JAaHHOI HOPMEIL.

175 anoba MOkeT OBITH HaIpaBIeHA TOJIBKO HA KAHTOHAJIBHBIC 3aKOHBI.
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OTMEHUTh HOPMATHUBHBIN aKT, B ABcTpun'’®, Uemckoii Pecrryonuke n Mcnanuu Koncru-
TynroHHbIH CyJ1 TOIKeH HadaTh BTOPOE KOHCTUTYIIMOHHOE CY/IOTIPOM3BO/ICTBO, a B XOp-
Batuu, Cnosenun U “beiiieit FOrociasckoi Pecniyonuke Makenonus™”’ Cyn umeer
takoe npaso. CiieyeT OTMETUTb, YTO B ABCTPUH 3aKOH MOXXHO OTMEHHUTD TOJIBKO I10JI-
HOCTBIO, €CJIM 3TO HE IPOTUBOPEUUT MHTEpECaM 3asiBUTEIS.

1I1.1.2. Pacuwiupenue Kpyza Kpumepuee KOHMpO/s

162. Kak npaBuJio, B ciIy4ae MHAUBUIYAIBHBIX KaJl00 3asiBUTENN 3aTPYIHIIOTCS B
OIpENIEeIIeHNN KOHKPETHBIX OCHOBAHUH CBOETO 3asiBiieHus. CienoBarenbHo, Ui IpUHS-
TUS1 OOJIBILETO YMCIIa 3asBICHUN, HECMOTPS Ha BBIIICyKa3aHHbIe omnOKK, KoHcTuTy-
uroHHBIH Cyl MOXET MPUHUMATh PELICHUS Ha OCHOBAaHUHM OTIMYAIOIIUXCS OT
YIOMSIHYTHIX B 3asBJI€HUH KOHCTUTYIMOHHBIX MOJOKeHUH!”® (Hampumep B AnbGanuw,
Asctpun, benprun, bonrapun, Yemickoit Pecryonmuke, Dctonun!”, I[Mopryramuu, Poc-
cun, CiioBenuu u Mcnanun). Tem He MeHee 3asBUTENb HE IOJDKEH yKa3bIBaTh KOHKPET-
Hoe nonoxeHue OCHOBHOTO 3aKOHA, HO HapyILIEHHAs: HOPMa JI0JKHA ObITh BUIHA U3 €T0
xanoObl. DTO TpeOOBaHUE SBISIETCSl OoJee CTPOTHM B CiIydae jKano0, COCTaBICHHBIX
MPU HAIWYHMU IOPUIUYECKON KOHCYIBTAIMH, YeM Kallo0, MPe/ICTaBICHHBIX Herpodec-
CHOHAJaMH.

163. {ns npunsarus pemenns Konctutynnonusiit Cy/ T0KEH ONpeeuTh Coaep-
KaHUE OCMapuBaeMOro nojokeHus. OTHOCUTEIHHO dTOr0 BO3MOXKHEI JiBa ciiydasi: 1)
rxorma Korcruryrmonnsrit Cyn mpuaep KUBaeTCsl TOTKOBAHKS OOBITHBIX CYIOB; 2) WITH
JaeT cOOCTBEHHOE TOJIKOBAHHE.

164. B ciydae npenBapuTeabHOIo 3apoca HU OIMH U3 KOHCTUTYLIMOHHBIX CY/IOB,
paccmarpuBaroiuxcsi B 1aHHoM MccienoBaHuu, “cTporo He CBsi3aH TOJIKOBAaHUEM pac-
CMaTpPUBAEMOTO ITOJIOKEHUS, JaHHBIM 00paTUBIIMMCS cynoM” 80 (cM., Hampumep, pery-
nupoBaHue B DcToHuK!®!), 3a uckitouenueM Ilopryramuu, roe Koncruryunonssiii Cyn
HEOJJTHOKPATHO OTMeyall, YTO B Clydyae KOHKPETHOTO KOHTPOJISl OH OTpaHUYEH TOJIKOBa-
HUEM 00paTHBILETOCS Cy/la OTHOCUTEIBHO pacCMaTpHUBaeMOro MosokeHus. Konetury-
nuoHHble Cynel ABcTpun, besnbrun un Vicnianuu B pUHLMIIE IPUMEHSIOT TOJIKOBAaHUE,
COZIeprKaBILIeeCsl B 3aIpOCe Cy/a, 32 UCKIIIOUEHHEM cllydaeB, korna Koncrturyunu coot-

176 B Apctpun Koncrutyunonnsiii Cyq caM HauMHAeT HOBOE IIPOM3BOJACTBO 10 KOHTPOIIO HOPMATUBHOIO
aKTa M TPHOCTAHABIMBAET POM3BOJCTBO MO KOHCTUTYIMOHHOH kanobe. [locne npuHATHS permeHns B
TIPOU3BOACTBE 110 A0CTPAKTHOMY KOHTPOITIO, IPOM3BOZICTBO IO KOHKPETHOMY JIETTy CHOBA BO30OHOBIISETCSL.

177Cwm. crarbu 56 u 14 PernmamenTa Koncrutyunonnoro Cyna.

178 General Report, XIIth Congress of the Conference of European Constitutional Courts, (A. Alen, M. Mel-
chior), Brussels, 2002, ctp.7, B: http://www.confcoconsteu.org/en/common/home.html, mposepeno 23
(derpans 2009.

17 Hanpumep, Pemmenne ['ocynapersennoro cyna No 3-4-1-11-08, http://www.nc.ee/?1d=455.

180 A. Alen, M. Melchior, General Report, XIIth Congress of the Conference of European Constitutional
Courts, Brussels, 2002, ctp.7, B: http://www.confcoconsteu.org/en/common/home.html, nposepeno 23
¢espaist 2009.

181§14 3axoHa “O cynonponu3BOICTBE B MOPSIKE KOHCTUTYIHOHHOTO Hagzopa” racut: ““(1) [Ipu paccmorpennn
Bonpoca Bepxosublii Cy/1 He orpaHrdeH 000CHOBAaHUEM 3asIBJICHISL, [IPUTOBOPOM WM PEIeHHEM cyaa’”.
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BETCTBYET JIpyroe TosikoBaHHe. OTHOCUTEIBHO TOJIKOBaHUS U MPUMEHEHUS MOTEHIIN-
aJIbHO HEKOHCTHUTYIIMOHHBIX TIPAaBOBBIX HOPM B I epmMaHuu cieyeT oTMETUTh, uto de-
nepanbablil Koncturynuonusiit Cyx 10mkeH coONoAaTh pelieHns 0ObIYHBIX CY/IOB, 32
HCKJIIOUEHHUEM CIIyJaeB, KO B HUX €CTh OUYEBUIHbIE OLINOKH, KOTOPBIE, KPOME 3aIpeTa
[IPOM3BOJIA, OCHOBAHBI HA NPUHINIHNAILHO OIIMOOYHOM MPEACTABICHUH O 3HAYCHUH U
o0beme ocHOBHBIX TpaB'$2. Kpome atoro, Koncruryunonnstiiit Cyn ['epmannu MoeT mo-
TpeOOoBaTh OT BHICIIUX (eepalbHbIX U MECTHBIX CYOB IPEAOCTaBUTh HH(OPMALIHIO
OTHOCHUTEIBHO TOTO, KaK OHU OOBIYHO TOJKYIOT COOTBETCTBYIOUIYIO HOPMY, B OTHOCH-
TEJIbHO 00OCHOBAHUH JJAHHOTO TOJIKOBaHMsA'®3,

165. ®akTruecku, B pe3yinbrare TeXHUKH “réserve d’interprétation” mim “verfas-
sungs-geméle Auslegung” (“TIioTHOMOUHME TapaHTUPOBATH KOHCTUTYIIMOHHOCTH MTOCPE/I-
CTBOM OIIPENEIICHHOTO TOJIKOBAHUS ), TTOCPEICTBOM KoTopoit Korcruryrmonasid Cyn
00s13bIBaeT BCE APYTUE TOCYIaPCTBEHHBIE OPTaHbl IPUMEHSITH HOPMATHBHBIN aKT TOIBKO
B OIIPE/ICIICHHOM TOJIKOBaHHH, TpU3HaHHOM KoHCTUTYIIMOHHBIM CyZIOM KOHCTHUTYIIMOH-
HBIM, HOPMATHBHBIC aKThl HE JINILIAKOTCS FOPHIMYCCKON CUJIBL, TAKE €CIIM MOTYT CyIIe-
CTBOBaTh UX HEKOHCTHTYLMOHHBIE TOJIIKOBAHHS'$4, HO JaHHAs TeXHHKa HedPPeKTUBHA,
€CJIM OOBIYHBIE Cyabl U AAMUHUCTPATUBHELIC OpTraHbl HE IPUJICPIKUBAIOTCS BBIICYITIOMS-
HYTOTO TOJIKOBaHUA'®’. BaskHbIM (paKTOPOM 4eTKOCTH B OTHOLIeHUsX Mexkay Kon-
cTUTYHHOHHBIM CyaoM H OOBIYHBIMH CYIAMH SIBJsSIeTCS ONpeaeeHHoe
3aKOHO/IATeJIbHOE HJIH JIy4llle KOHCTHTYIHOHHOE MOJI0KeHHe, 00si3pIBaloliee Bce
Apyrue rocyiapcTBeHHbIE OPraHbl, B TOM YHCJIE CYIbl, MPUIEPKHBATHCS TAHHOTO
Koncrurynnonusiv CynoM KOHCTHTYIIMOHHOTO TOJKOBAHHUS, YTO MOXKET CIIY:KHTH
OCHOBaHWEM /IIsl TPe0OBAHUS 3alIIMTHI CBOUX NPAB B cy/e.

166. [ns npeonosnenus npodaeMbl HemprUMeHeHHs pereHni KoHCTUTY IHOHHOTo
Cyna Koncruryuuonnsiii Cyn Mtanuu nomiesn o npoTHBOTIOIIOKHOMY MYTH U pa3pado-
Taj nmousitue “‘diritto vivente” ()xuBoe mparo). Cynbs Korctutynmonnoro Cyna gaet Toi-
KOBaHHUE OCTIaPUBAEMOH MTPABOBOM HOPMBI, COOTBETCTBYOIIEE ""00BITHOMY" TOIKOBAaHUIO
OOBIYHBIX CYIOB, U IPUHUMAET PEIICHNE O HEKOHCTUTYIIHOHHOCTH 3aKOHA Ha OCHOBaHUH
JTAaHHOTO PACIPOCTPAHEHHOTO TOJIKOBAHUS, JJaKe €CIIM MOXKHO JJaTh KOHCTUTYLIHOHHOE
TOJIKOBaHWE HOpMBI. Takum 00pa3oM, 3aKOH, KOTOPOMY HEOAHOKPATHO JIaBaJIOCh He-
KOHCTHTYLIMOHHOE TOJIKOBaHHE, OTMEHsIeTCsI, U [lapmamMeHT 00s3yeTcsi IPUHSTh HOBBIH
3aKO0H, KOTOpOMY (Ha/I0 HaJesThCs) HE MOXKET OBITh WJIM, YTO MEHEee BEepOsATHO, OymeT
JTaHO HEKOHCTUTYIIMOHHOE TonkoBaHue. Koncturynmonnstii Cyn Pecriyoniku ApMeHust
MIPU3HAET OCMapUBAaeMble HOPMBI HEKOHCTUTYIIHOHHBIMHA Ha OCHOBAHHWH TOJKOBaHUS,
JAHHOTO 3aKOHY B IPABOIPUMEHHUTEIBHOM MTPAKTHKE.

12BVerfG, 1 BvR 1804/03 of 12/07/2004, § 50.

183 Cratbs 82 3akona “O ®enepansHoM Konctutynnonnom Cyne”. CornacHo yacti 1 craten 82.4 310 OT-
HOCHTCS HE TOJIBKO K (pe/iepalibHbIM BEPXOBHBIM Cy/laM, HO U K BEPXOBHBIM Cy/laM 3eMeJIb.

18 Cm. CCT 1/00 B CODICES.

185Cm. X. Samuel, “Les réserves d’interprétation émises par le Conseil constitutionnel”, B: http://www.con-
seil-constitutionnel.fr/conseil-constitutionnel/root/bank_mm/pdf/Conseil/reserves.pdf, nposepeno 4
utons 2009.
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1I1.2. /leiicmeue ratione personae

167. OTnnuuTeNbHBIM IPU3HAKOM KOHCTUTYIIHOHHBIX CY/I0B €BPONEHCKON MOJENN
SIBIIIETCS IEUCTBUE erga omnes UX pelleHui. JIeficTBue erga omnes 03Ha4aeT, 4To 3TH
peLIeHHUS SIBISIOTCS 003aTeNbHBIME JIJIsI KKJOT0, B OTIMYHE OT PElICHHMH, IeHCTBUE
KOTOPBIX PacIpOCTpaHsIETCs TOJIBKO Ha CTOPOHBI KOHKPETHOTO Jena (IeicTBue inter
partes). Torna kak pemeHus 110 jxanodaM Ha MHAUBUIYaJIbHbIH aKT 0ObIYHO UMEIOT JeH-
CTBHE inter partes, IpeICTABICHHAsI MOTUBUPOBKA MOXKET PACHPOCTPAHSTHCS U HA JIPY-
rue nena. B ['epmannu, HanprMep, 000CHOBaHUS (M HE TONBKO obiter dicta) 00s3aTeTbHBI
JUIsl BCEX TOCYIapCTBEHHBIX OPTraHoB, B TOM 4nciie cynoB. Cdepa geHCTBUS pelieHnH 1o
Jenam 00 ocrapyWBaHUK HOPMATHBHOTO aKTa MOXKET OBITh pa3HOHW M, KaK MpaBuIIo, 3a-
BHCETH OT BBIOOpA 3aKOHOATEIS.

Cwm. 1.1.14: [eticTBUe erga omnes

168. Kpome Toro, BU 1efcTBHA pellIeHni pa3ayaeTcs B 3aBUCMMOCTH OT IIPU3HA-
Hus nonoxxeHus: KonerntynunonusM CyJJoM KOHCTUTYIIMOHHBIM MJTM HEKOHCTUTYIIMOH-
HBIM.

Cwm. Tab. 1.1.15 :IloaTBepkaeHUe KOHCTUTYLIMOHHOCTH

II1.2.1. Konmponib HopmamugHvlx akmoe

169. OueBUAHBIM IPUMEPOM JEHCTBUS erga omnes SBISAIOTCS CIIydan PU3HAHUS
HopMaTuBHOTO akTa KonctutynonHsM CyoM HEKOHCTUTYLIMOHHBIM WM HEJCHCTBU-
TeJIbHBIM. B nocienHeM cirydae akT JIMIIAeTCs FOPUANYECKON CHIIBI M OOJIbILIE HE MOJKET
npuMeHsThCs. B cinydasx npusnanus HopmaruBHoro akta (Koncruryunonnsim) Cynom
HeKoHCTUTYLIHMOHHBIM: 1) (Korctutynmonnsiit) Cyq MoxkeT ObITh 00513aH JHMIIUTD aKT
IOPUIUYCCKON CUITBI C IEUCTBUEM erga omnes; 2) Wi MOXKET MPU3HATh aKT HEKOHCTHU-
TYIMOHHBIM, IPU3HATH €T0 HEPUMEHUMbIM, HO HE JINIITUTH (FJIH HE UIMETh TaKOTO TIOJ-
HOMOYHMS) €0 FOPUANYECKON CHIIbl. B OOJBIIMHCTBE TOCYAapCTB, PACCMATPUBAEMBbIX B
nanHoM MccnenoBanum, perieHue, NpUHATOE B PE3YJIbTaTe KOHTPOJISI HOPMAaTUBHOTO
aKTa, SIBJIETCS 0053aTeIbHBIM JJIsl BCEX.

170. B taHHOM KOHTEKCTE JeTAIbHOTO PACCMOTPEHUS TPeOyeT CYIOTPOU3BOACTBO
0 MpeIBapUTEIbHBIM 3aIpocaM CyI0B. Bo-mepBbIX, ciiefyeT OTMETHTh, YTO HA OCHO-
BaHHH 3asIBJIICHUI 00 HCKIIOYEHUN HEKOHCTUTYLIHOHHOCTH M IIPEABAPUTEIBHBIX 3aIPO-
COB HAuMHAETCsd KOHTPOJIb HOpMaTHBHOro akrta. Heocmopumo, 4To pemieHue Mo
3asIBJICHUIO 00 MCKJIFOUEHUU HCKOHCTUTYHMOHHOCTHU ABJIACTCA 00s3aTeNLHBIM JJI CTO-
POH M 4TO OOBIUHBIN Cyn 00s13aH IpUMEHUTH petienne Koncturynuonsoro Cyna B KOH-
KkpeTHOM Jziene!'®0. Bo MHOTHX TocynapcTBax perenue KoncturymmonHoro Cyia BRIXOAUT
3a peesbl IPU3HAHUS HEKOHCTUTYLIMOHHOCTH infer partes 1 OTMEHSET OCTIapUBAEMBbIH
HOPMaTUBHBIH akT. TakuM 00pa3oM, 3aKOHOAATENb COMTOCTABHII UJIEH 3AIUTHI OCHOBHBIX
CYOBEKTHBHBIX ITPaB U 00BbEKTUBHOTO KOHCTHTYLIMOHHOTO KOHTpPOJIs. Takoe peryinpo-

186 Hanipumep ctartbs 57 3akoHa Annopps! “O Koncrutynuonnom Cyne” miacut: “2. Pemenue Konctury-
nnonHoro Cyna 00s3aTenbHO IS CyAa, IPEeJCTaBUBIIEro 3anpoc. [...] ”
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BaHME BCTpeUaeTcs, Hanpumep, B Anbanuu, Augoppe, bonarapuu, I'perun, Uranuwu,
Jluree, Pymbiaun, Can-Mapuno, “beirieii FOrocnasckoii Pecnyonuke Makenonus” u
IOxno0i#1 Adpuke!®’. A B rocymapcTax oOrmiero npasa pemenust Bepxosnoro Cyna sB-
JITFOTCSI 00sI3aTEIBHBIMU B CHCTEME TIPEIICICHTOB.

171. Tem ne menee B bensruu, JltokcemOypre n Kumnpe neiicteue pemenust Kon-
crutyuuoHHoro Cyza pacnpocTpaHsieTcs TOJIbKO Ha KOHKpeTHoe Aeio. A B Typruu 00-
paTUBIIUNCS Cy[ AOJKEH MpOCTO AokAarhes peumeHus KoncruryunonHoro Cyna u
PYKOBOACTBOBAThCS UM, e Koncturyuuonusiii Cy NpuHSII pelIeHre B TEUSHUE IIATH
Mecs1eB. B npoTuBHOM cityuae, 00paTHBIIMICS CyA IPUMEHSIET OCIIapUBAEMBbIN 3aKOH.
3axoH [lopryramuu “O Konctutyunonnom Cyze” mpeaycMaTpuBaeT, YTo AeHCTBUE pe-
LIEHNS paclpocTpaHseTcs Ha KOHKpEeTHoe eno, Ho eciu Konctutymonuslii Cyn nmpu-
HSJ1 TPU PELICHUS 110 OJHOMY M TOMY K€ BOIIPOCY, OH MOXKET HauyaTb aOCTPAKTHBIN
KOHTPOJIb OCIIAPHBAEMOI'0 HOPMATUBHOTO aKTa M IPU COOTBETCTBYIOIINX YCIOBUSIX JIU-
IIUTH €r0 FOPUINYECKON CUITBI '8,

172. PenieHne 0 HEKOHCTUTYLIMOHHOCTH IO HOPMATUBHOW WJIU [TOJIHOM KOHCTUTY-
LIMOHHOM Kaio0e Ha HOPMATUBHBIN aKT UMEET JIeHCTBHE erga omnes (Hanpumep B All-
xupe, Apmenuu, ABcTpuM, Aszepbaikane, bocuunm u l'epueroBune, Yemickoii
Pecnybnuke, Dcronun'®’, @pannuu, I'epmannu, Benrpun, JlatBun, Jluxrenmreiine,
[Monbmie, CnoBenun, Isetinapuu, Pymbinuu, Poccun, HOxHoit Adpuke, Mcnanuwu,
“breiBmieit FOrocnmasckoit Pecrryommke Makemonms™).

173. B rocymapcTBax ¢ IEIEHTPAIM30BAHHBIM WIIA CMEIIAHHBIM KOHTPOJIEM CYIIECT-
BYIOT JIB€ JIMaMETPAJIbHO MPOTHUBOIOIOKHBIE CHCTeMbl. C OHOW CTOPOHBI, PEIICHUS

187 B HOxHOU AdpuKe, €Cli Cy/l CUUTAeT HOPMATHBHBIH aKT (3aKOH) HEKOHCTHTYI[HOHHBIM, OH MPU3HAET
€ro HeJICHCTBUTENBHBIM B 3TOM YacTH, U €CIIU IPU3HAHKUE HEJCHCTBUTEILHOCTH oATBepxkaaeTcs Kon-
CTUTYUHOHHBIM Cy/loM, HOPMAaTHBHBIN aKT (3aKOH) OOJbIIE HU K KOMY HE IPUMEHSCTCS.

188 B [Topryranuu Hanuuue Tpex pernenuit Konctutynuonnoro Cyna, IpUHATHIX B pe3yabTaTe KOHKPETHOTO
KOHTPOJISI, BCIIEACTBUE KOTOPBIX JaHHAasi HOpMa Obli1a MpH3HaHA HEKOHCTUTYIIHOHHOM, SIBIISIETCST YCIOBHEM
JUISL THULUAPOBAHNUS OTAEIBFHOTO KOHTPOIIA (Ha ceif pa3 abCTPaKTHOTO) KOHCTHTYIIMOHHOCTH PacCMaTpH-
BaeMO HOpMBI. Tak KaK HOBBIM KOHTPOJIb HE CBSA3aH € MPeAbIAYILUMH, B [ neHapHOM 3aceanuu rnpu y4da-
CTUH TPHHAJLATH Cy/IeH MOXKET OBITh IPUHATO HOBOE PEIICHHE, OTIINYAIONIeeCs OT PeIIeHHH, TPUHSATHIX
paHee KOJUIETHSIMU U3 TISTH Cy[el B OTAENbHBIX nanarax Koncrurymmonnoro Cyna. Cm. Pemenue ot 5
mast 2009 roma Homep 221/2009, B xoTopom mpexncraButens [ enepanbaoii [Ipokyparypsl B Konctury-
nuonHoM Cypne monpocwit Cyx Mpu3HaTh HOPMY, ITpeaycMOTpeHHyto B McronaurensnoM 3akoHe “O0
YCTaHOBIICHHUH IUTATEXEH 32 OKa3aHHe MEANIIMHCKOM TOMOIIN B yIPeXICHHUAX WIH ciTyx0ax Hanponans-
HOM Ci1y’OBI 31]paBOOXpaHEHHs”, HSKOHCTUTYLIMOHHOM ¢ 00111e00513aTeNbHOI CHIION, KOT/Ia 3aMHTEePeco-
BaHHas CTOPOHA HE IIPe/ICTaBUiIa oTpednuTenbeKkyto kapTy HC3 u B TeueHne cpoka, ycTaHOBIEHHOTO
HcnonautensHbM 3aKOHOM, HE MPEACTAaBUIIA 10KA3aTEIbCTBA OTHOCUTEIBHO TOTO, YTO HMMEET TAKYIO
KapTy WK He 00paTuiiack B KOMIIETEHTHBII opraH /Ui ee Beiadn. HecMoTpst Ha To, uTo npeobnaiaroiiee
TOJIKOBAHUE JJAHHOU HOPMBI 10 CYLIECTBY YK€ IPU3HABAIOCh HEKOHCTUTYLIMOHHBIM B TPEX JieJ1aX [0 KOH-
KpPETHOMY KOHTpOJII0, B Pemmernn Homep 221/2009, npunsitom B [Inenaprom 3acenannu, KoHCTUTYTHOH-
Hblil Cyn He MpHU3HAJI ero HeKOHCTUTYIMOHHBIM. ClielyeT TakkKe OTMETHTb, YTO KpoMme | eHepanbHON
IIpokyparypsl, KOTOpast MOKET 0OPATUTHCS C 3aIPOCOM 00 OCYIIIECTBICHHH JaHHOW POIIEIYPhI AT 00ec-
HeveHns eMHO00Pa3HOH CyeOHOM TPAKTHKNI, OHA MOXKET OBITh TaKKe HHUIIMUPOBAHA CyIbIMH KoHcTH-
TyuuoHHoro Cyna. ®dusnyeckue Juna He MOTYT 0OpaIaThesi ¢ JaHHBIM 3aIIPOCOM.

139 TonmpKo eciy pemenue 66110 MpuHATO [ocyaapcTBeHHBIM cynoM. Eciin oObIdHbIE Cyabl IPHHUMAIOT pe-
IIEHHEe O HEKOHCTUTYIIHOHHOCTH HOPMBI, TJAHHOE PEIICHNE PACTIPOCTPAHSIETCS TOJIBKO Ha CTOPOHBI, He-
CMOTpsl Ha TO, YTO B JaHHOM CJy4yae aBTOMAaTHYECKH OCYLIECTBISETCS CYIOIPOU3BOJICTBO B
TocymapcTBeHHOM cyrne (M IMeeT IeHCTBHE erga omnes).
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MOTYT (PaKTHYECKU UMETh JICUCTBHE erga omnes WM MoA00HYI0 TOMY HIUPOKYIO chepy
neiicrBus. JleiicrBueM erga omnes obnanaroT pemenus B bpasunun u Mekcuke'”, rie
Koucrurynmonnsiii CyJi MOKET NMPH3HATH 3aKOH HEKOHCTUTYIIMOHHBIM IOCIE TSTH
MTOCIIE/TIOBATENEHO TPUHSATHIX PEIIEHUH OTHOCHUTENHFHO OTHOTO M TOTO K€ OOIIETo aKTa.
Kpome Toro, HHCTHTYT TipereieHTa B IPaBOBOI ceMbe 00IIEeTo MpaBa MpeycMaTpiuBaeT
o0s13aTenbHyIo cuity petenuit Koncturynmonnoro Cyna muist Hukectosmux cynos. Crie-
JIOBAaTEJIbHO, PEIICHHE O MPU3HAHUH HETPUMEHUMOCTH 3aKOHA M3-32 €r0 HEKOHCTHUTY-
[UOHHOCTU OyAeT MPHUMEHSTHCS BCEMU HW)KECTOSIIMMHU CYIAaMH, 38 HCKIIOUCHHEM
CITyJaeB, KOTJIa OHU “OTKJIOHSIOTCS OT MPEIeICHTa, OOBSICHSS, TOUeMy 00CTOSTEIHCTBA
JAHHOTO JIeJIa OTIINYAIOTCS OT 0OCTOSATENHCTB JeN1a, TT0 KOTOPOMY OBLITO TIPUHSATO TpeTie-
nentHoe perrenue (Hanpumep B Kanane!®!, CILIA"%, [epy, Mekcuke). B Mcnannuu stare
decisis He mpenycMoTpeH B KoHCTUTYIMH, HO SIBIISIETCS] KOHCTUTYLIHOHHBIM 0ObIuaeM. B
Bpazunuu cuctema npeneieHToB CO3/1aeT ONpeiesieHHOe o01Iee IeHCTBIE peleHnH, a
CYIbI MOTYT JIeJIaTh MPEUIOKEHUSI OTHOCUTEIBHO 3aKOHOIATEIbHBIX U3MCHEHHH.

174. C opyroii ctoponsl, B Aprentune, Yunu, lanun, Gunnsaauu, Anonuun, Hop-
Beruu u llIBenny KOHCTUTYITMOHHBIC UM BEPXOBHEIC CyAbl OTPAHMYNBAIOTCS MTPU3HA-
HHEM HEMPUMCHHMOCTH HOPMATHBHOTO aKTa B KOHKPETHOM jeine. HeT Hukakoit
(hopMaTEHOM TapaHTUH SAUHCTBA CYNeOHOM TPakTHKH. ClIeJ0BaTebHO, B CYINeOHOH CH-
CTeMe JIOJDKHA OBITh CHIIbHAS Heo(HIIMaabHasi COTIaCOBaHHOCTh, 0COOEHHO TTOCpPE/I-
CTBOM HaJM4usi HH(OPMAIMH ¥ TOTOBHOCTH COONIONATH OMpeIelIEHHbIE PYKOBOJISIINE
MIPHUHIIUIIBI, BO W30€kKaHUEe MTPABOBOM HEOMPEICICHHOCTH IMOCPEICTBOM IPUHSATHS pa3-
JINYAKOUIUXCS PELICHUN.

175. Apyroii rpynmnoi peneHnii OTHOCUTEILHO HOPMATUBHBIX aKTOB, KOTOPHIC HE
00s13aTeIbHO UMEIOT JIeHCTBUE erga ommnes, SIBISAIOTCS PEICHHS O MPU3HAHUU HEKOH-
CTUTYIIMOHHOCTH (cM. HIpke “[Ipoasienne cpoka I0pUINYECKON CHIIBI OCITapUBaeMOTO
akra’”).

176. Jlaxxe oTKa3 B MPUHATHH OOpAIEHUsI K PACCMOTPEHHIO, UMEIOIIUI JeiicTBre
inter partes, IMeeT BaKHOE 3HAUCHUE Ha MIPAKTHUKE, TaK KaK OyIylHre NOTeHIIHAIbHbIC 3a-
SIBUTENN (0COOEHHO OOBIYHBIE CY/IbI) PYKOBOJICTBYIOTCS pelieHIsIMA KOHCTUTYITHOHHOTO
Cyna v (hakTHUECKH MOTYT NMPEABUACTD, OYAyT JIH UX 3asBICHHUS UMETh YCIIEX WK HEeT!%,

177. To »xe camoe OTHOCHUTCS K PEIICHUSIM, MTOITBEPKAAFOITUM KOHCTUTYIIMOHHOCTh
(Cwm. Tab. 6.1.15: IlonTBepxneHne KOHCTUTYIIHOHHOCTH). ClieryeT OTMETHTB, 4TO cdepa
JEeHCTBUS peleHu, mocpencTBoM KOoTopbix Konctutymonnsiii Cyn HoATBEpKIaeT KOH-
CTUTYLIMOHHOCTB, TO €CTh, OTKa3bIBAE€T B OTMEHE HOPMATUBHOTO WM MHINBUIYaTbHOTO
aKTa, MOXKET ObITh pa3HOii. [10 3TOMY MOBOAY CYIIECTBYIOT JIBa IPOTHBOIOJIOKHBIX 00-
ocHoBauus: 1. B ABctpun, Pymbianu, Mcmannu u lBeitnapun, nanpumep, Konctury-

19 T. Ginsberg, “Comparative Constitutional Review”, United States Institute for Peace Projects,
http://www.usip.org/ruleoflaw/projects/tg_memo_on_constitutional review.pdf, mposepeno 2 mapra 2009.

T http://www.er.uqam.ca/nobel/r31400/jur2515/ndecours/jur2515chap7-2007.pdf, mposepeno 2 mapra 2009.

192 Cwm. “The Court and Constitutional Interpretation”, B: http://www.supremecourtus.gov/about/constitu-
tional.pdf, mposepeno 4 mast 2009.

193R. Jaeger, S. Bro§3, ykazannas pabora, ctp. 26 f.
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uroHHbIN Cyll He IPUHUMAET HOBBIC 3asIBICHUS OJHUX U TEX YK€ JIUI] OTHOCUTEIHLHO KOH-
CTUTYILIMOHHOCTH OJTHOTO M TOTO K€ TOJIOKEHHUSI OJTHOTO M TOro ke 3akoHa. CieqoBa-
TEJIbHO, TAHHOE PEICHUE MPEISTCTBYET IPEICTaBICHIIO HOBOTO OOPAIECHHS 110 OJJHOMY
Y TOMY K€ JIEJTy TOJBKO OTHUM M T€M K€ 3aBUTENIEM, TaK KaK JAPYTHE 3aIBUTEIHA MOTYT
pencTaBuTh cBon obpamenns B Koncturynmonnsiii Cyz. B 3ToMm cMbIciie penerne pac-
pocTpansieTcs Ha cTopoHbl' . C Ipyroi CTOPOHBI, PEelIeHMs], IOATBEPKIAFOIINE KOH-
CTUTYIIHOHHOCTb, MOTYT UMETh JAelcTBUE erga omnes. B Ilepy oObIUHBIN Ccynbs HE
JIOJKEH paccMaTpUBaTh MPECTABICHHBIC CTOPOHOM BOIPOCH HEKOHCTUTYIIHOHHOCTH,
€CITM OHU KacaloTCsl HOPMBI, O IPU3HAHUH KOHCTUTYIIMOHHOCTH KOTOPOU paHee OBbLIO
npuHATO pemenne Konctuty- munonnoro TpuOyHanta. AHAJIOTHYHO 3TOMY B AHIOppE,
Apwmennu, bensrun, Yemnickoit Pecrryonuke, ['epmannn!®, Monnose, Cepoun u Jlutse
pElIeHUs: 0 KOHCTUTYLIMOHHOCTH HE MOTYT OBITh 00XKaJOBaHBL. JTO O3HAYAET, YTO BO-
poc OOJIbIIIE HUKOT/A WK B TSUCHUH ONPEICICHHOTO IPOMEKYTKa BPEMEHU HE MOXKET
OBITh MOJHAT, Kak B Apmenun U Typuuu. To ke camoe oTHOcuTCs 1 Ko Dpanimu nocie
pedopm 2008 roza, HO IPOU3BOACTBO [0 HEKOTOPHIM JIeJIaM MOXKET ObITh BO30OHOBIICHO
B CclTydae M3MEHEHHS (haKTHUECKUX U IMPABOBBIX 0OCTOSATEIBCTB JIeia (TaKuM 00pazoM,
3HAYCHNE JICUCTBUS erga omnes MOXKET YMEHBITUTHCH).

178. HopwMmel, mpumensiembie B CoBerun 1 “briBmrei FOrocmaBckoit Pecmyonmke
Maxenonus %, 3aHUMAIOT CpeHee MECTO B TaHHOW crcTeMe, Tak Kak KoHCTUTYInoH-
He1ii Cyz1 cHOBa He Oy/IeT paccMaTpHuBarh JIejI0, €CITM HeTy OCHOBaHUIA 1ojiaraTh, 4To Ha
ATOT pa3 OH MPUMET JAPYroe pemieHue. A ecim OyyT 000CHOBaHHbBIC COMHEHHUS, OH MIPH-
MET 00palleHUEe K PACCMOTPEHHIO.

179. UnctutyT stare decisis NpUMEHSETCSl B CUCTEMaXx, IJ€ HE OCYILECTBIISETCS
LEeHTpaIn30BaHHbIN KoHTpoib. B CLA, Kumpe'®’, Mekcuke, FOxHoit Adpuke u [lepy'*
CYILECTBYET CHCTEMA MPELEICHTOB, YTO 00ECIEYNBAET BHICOKYIO CTEIIEHb COIIACOBAH-

194 G. Kucsko-Stadlmayer, “Die Beziehungen zwischen den Verfassungsgerichtshéfen und den iibrigen
einzelstaatlichen Rechtsprechungsorganen, einschlie8lich der diesbeziiglichen Interferenz des Handelns
der europdischen Rechtsprechungsorgane”, noxiaa na XII Koundepenin Epponeiickux Konctutynnon-
ubix Cynos, 2002, cTp. 23.

195 Tem He MeHee BONPOC KOHCTUTYLHOHHOCTH 3aKOHA MOKHO CHOBA NpeacTaBuTh B denepanbublii Kon-
cTUTYLHOHHBII CyJ1, €CITH OCIIe TIPUHATHS TIEPBOTO PELICHHS CYLIECTBEHHO H3MEHUIIHCH (aKTHUESCKUE
WJIH TIPAaBOBbIE 00CTOSTEIBCTRA.

196 Cwm. Cratbio 28 PermamenTta Koncruryunonnoro Cyna.

197 Ratio decidendi pewienuii Bepxognoeo Cyoa, npunamulix npu ocyujecmeieHuu aneiisiylOHHOU 10pUcOuK-
Yuu unu OpUSUHATLHOU IOPUCOUKYUU (OCYIeCMBISAeMOoll Koane2uell cyoa), A6isemcs 0053amenbHbiM 015
HUMHCECMOAWUX CYOO8.

198 Crarbs VI Kozekca 0 KOHCTUTYLIHOHHOM CYIONPOU3BOACTBE MIacut: “CyabU TOIKYIOT U IPUMEHSIOT
3aKOH WJIM HOPMY, HMEIOIILYIO CHITy 3aKOHA, U MOCTAQHOBJICHUS B COOTBETCTBUH C KOHCTUTYLIMOHHBIMH
MpeINUCaHNsIMU M TPUHIMIIAMHE, COOJIFO/Iasi TOJKOBAaHKE TTOCIICAHNX, JaHHOe B perieHnsx KoHcTury-
uonHoro Tpubynana. (Los Jueces interpretan y aplican las leyes o toda norma con rango de ley y los
reglamentos segun los preceptos y principios constitucionales, conforme a la interpretacion de los mismos
que resulte de las resoluciones dictadas por el Tribunal Constitucional.) Crares VII racut: “Perienns
Koncruryuonnoro TpubyHaia, KOTOpble HMEIOT cHiTy res iudicata, cTaHOBSTCS 00s13aTeIbHBIM TIpeLie-
JIGHTOM, €CIIM 3TO YCTAHABIMBACTCS B PEIICHUH, KOTOPOE Ompesesser cdepy ero HopMaTHuBHOTO JieH-
crBusi. Ecin Koncturyunonssiii Cys periaetT OTKIOHHTBCS OT MPELEACHTa, OH JIOJKEH U3JI0KUTh
(axTHyeckre 1 MpaBoBbie 000CHOBaHUsI pelieHus 1 npuyarHbI oTkiIoHeHus. (Las sentencias del Tribunal
Constitucional que adquieren la autoridad de cosa juzgada constituyen precedente vinculante cuando asi
lo exprese la sentencia, precisando el extremo de su efecto normativo. Cuando el Tribunal Constitucional
resuelva apartandose del precedente, debe expresar los fundamentos de hecho y de derecho que sustentan
la sentencia y las razones por las cuales se aparta del precedente.)
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HOCTH PEUICHUH CYJOB U SIBJISICTCS] aHAIOTUYHBIM JCHCTBUIO erga omnes B pOMaHO-Tep-
MAaHCKOM ITpaBOBOM cUCTEME. B ompeeneHHbIX CaydasiX HUKECTOSUIUN Cyll MOXKET HE
MIPUMEHSATS ratio decidendi (000CHOBaHHE) PEIICHHSI BBIIIECTOSIIETO Cyaa, HO IS 00-
OCHOBAHMS HOBOTO PEIICHHUS OH JOJDKEH OOBSICHUTH, Y€M 00CTOSTENNLCTBA JaHHOTO Jieia
OTJIIMYAIOTCS OT OOCTOSITENBCTB Jiesia, TI0 KOTOPOMY OBUIO MPHUHSTO IMPEIe/IcHTHOE pe-
menne. HecMoTpst Ha pUHIUT stare decisis, BBICITUE CyIbl CTPaH OOIIero Nnpasa, Kak,
Hanpumep, B CIIIA u B Coenunennom Koponesctse (¢ 1966 roja), MOTYT IPEOI0JIETh
CBOM pEIICHUs OOIBIIUHCTBOM TOJIOCOB CYACH U C COOTBETCTBYIOIIMM 00OCHOBAHUEM.
B HEKOTOPBIX TOCYTapCTBax C MEHTPATU30BAHHBEIM KOHTpoJeM'?® KOHCTHUTYIIHOHHBIH
Cyn cBsi3aH CBOMMHU TIpeTie/IEHTaMH, HO MOXKET MPEO0IEeTh UX MOTHBUPOBAHHBIM pe-
IICHUEM, TIPUHATHIM (OIPEIeIIEHHBIM) OOIBITHHCTBOM TOJIOCOB CBOUX WICHOB (HAIPH-
Mep B Augoppe’®).

1I1.2.2. Konmpons unoueuoyaipHulxX aKkmoe

180. OOBIYHO perIeHue 1o MOTHONH KOHCTUTYIIMOHHOH Kasto0e, OCIiapuBaroIieil HH-
JMBUTYaJIbHBIH aKT, paCpOCTPAHSIETCS TOIBKO Ha JIEJ0, B CBSI3H C KOTOPBIM OBLIO HA4aTo
cynonpousBoactso?’!'. Bonpoc otHocuTenbHO cdepsl neicTBust pemennus Konctury-
uroHHOTO CyJia HeMOCPEACTBEHHO BIIUSET HA POJib M 3(P(HEKTUBHOCTh KOHCTHTYLIMOHHBIX
xano0. Pemenue siBisieTcst 00s3aTEIBHBIM TOJIBKO JIJIS 3asIBUTEIISI M CYIEOHOTO ITH a1
MUHHCTPATHBHOTO OPraHa, akT KOTOPOTO OCIapUBaeTCsl, U, BO3MOXKHO, TAKXKe JUIS TOCY-
JTapCTBEHHBIX OPraHOB, KOTOPHIE MOTYT HMETh JIeJI0 C KOHKPETHBIM BOIIPOCOM U B
JajbHeWIIeM, MoKa KOHKPETHbIE 00CTOSATENbCTBA Jeja He M3MEHIITNCH (HanpuMep B AB-
ctpun). B I'epmanun naxe pemieHuss OTHOCUTEIBHO MHAUBUAYAIBHBIX aKTOB 00s3a-
TEJIbHBI 111 BCEX TOCYJapCTBEHHBIX OpraHoB22.

19B JIuTBe, TII€ TPEIYCMOTPEH EHTPAIN30BaHHBIN KOHCTUTYLIHOHHBIN KOHTPOJIb, €CTh HEKOTOpPBIE 0COOCH-
HOCTH OTHOCHTeNbHO npuHImna stare decisis. Cortacuo npakruke KonctutynronHoro Cyna, mociaeaHuii
CBSI3aH CBOMMH NPEIEACHTaMH ! O(HIIHAIBHON KOHCTHTYIIHOHHOM JOKTPUHOH, chopMyITipoBaHHOH KoH-
cTUTYIOHHBIM CyZIoM 1 000CHOBBIBAIOIIEH JaHHBIE MPEIEASHTH . HecMOoTpst Ha 3TO, BO3MOXKHBI CITydan
OTKJIOHEHHUH OT NpeLeJeHTHbIX perennit Koncturynmonnoro Cyna, NPUHATHIX TP OCYIIECTBICHUN KOH-
CTUTYIIMOHHOTO TIPABOCY/IHsI, HO HOBBIE IIPEIIE/ICHTHI MOTYT OBITH CO3JaHBI TOJIBKO B CIydasX, KOTAa Cy-
IIeCTByeT Hen30exHass M JeHCTBHTENbHAs HEOOXOMMMOCTh, OHH KOHCTHTYIIMOHHO OOOCHOBAaHBI H
apryMEHTHUPOBAHBI. YIIOMSHYTas HCOOXOMUMOCTh HOBOT'O TOJKOBAHHS MOJIOKCHUI OMPEICICHHON 0(hu-
UATGHON KOHCTUTYIIHOHHOM JTOKTPHHBI I €€ KOPPEKTHPOBKH MOXKET OBITH 00YyCIIOBIIEHA TOJIBKO He-
00XOIMMOCTBIO PACIIHPEHHSI BO3MOKHOCTEH OCYIIECTBICHNS IPUPOXKICHHBIX 1 IPUOOPETEHHBIX IIPaB
¥ 3aKOHHBIX HHTEPECOB YEJIOBEKa, HEOOXOANMOCTBIO JIYUIIeH 3alUThl U OXPAHbI IPELyCMOTPEHHBIX B
Koncturynun nennocreit'”, Pemenne Konctutynmonsoro Cyna ot 24 oktsiopst 2007 rona.

20 Cratps 3 3axoHa “O Koncrurymmonnom Cyne” rmacut: ““1. Koncraryrmonssiii Cyn MOAYHHSAETCS TOIBKO
Koncrutyuuu u Hacrositemy 3akony. [Ipeuenentsl, ycranosineHHbie KonctutynmonHsiv CynoM, sSBISIFOTCS
o0s3arensHbIME st Cyria TIpH JTaIbHEHIIeM TOJKOBaHNH KOHCTHTYINH; TeM He MEHee B HUX MOTYT BHO-
CHUTBCSI I3MEHEHHSI 000CHOBAHHBIM PELICHNEM, IPUHATHIM aOCOTIOTHBIM OONBIIMHCTBOM €TI0 WIEHOB. 2.
B cwmbiciie npenpiayieit yactu, NpeteIeHT CYUTASTCs BOSHUKIIMM, €CIIH 10 KpalHel Mepe 10 JIBYM OJIH-
HaKOBBIM JIefIaM ObLIH NPUHATHI OJITHAKOBBIE PEIIEHNS] Ha OCHOBAaHUH OJJHOM U TOH K€ TIOKTPHHEI .

201 General Report, XIIth Congress of the Conference of European Constitutional Courts, (A. Alen, M. Mel-
chior), Brussels, 2002, ctp.7, B: http://www.confcoconsteu.org/en/common/home.html, nposepero 23
¢despamnst 2009., ctp.45.

202 R.Jaeger, S. Brof, ykazannas pabora, ctp. 27.
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181. C naHHOM TOYKH 3peHUs cleqyeT pa3nudars Tpu mojenu: 1) Konctutynumon-
Heli Cyz paspeliaer €0 1o CyIIECTBY; 2) OTMEHSAET HHANBUYaIbHBIN aKkT; 3) TOJIBKO
MIPUHUMAET pelIeHne O BO30OHOBICHUH MTPOU3BOJICTBA I10 /1Ty WM 00 M3MEHEHNH aJI-
MUHHUCTPATUBHOIO aKTa, HE OTMEHSs €T0.

182. Koncturynmonusiit Cys1 IpUHUMAET pelieHune 1o cymecTsy B Apmenud, bpa-
swnn, Kanane, Kumipe?®3, Sctonnu, Ucnanmun, Upnananm, Snonnn, Cnosenun, [1Beti-
napun, IOxuoi#t Adpuke, Ucnannu, “beiemreii FOrocnasckoii Pecrryonmke Makenonms™
n Coennnennslx Llrtarax. OqHako B OONBLUIMHCTBE 3TUX TOCYAAPCTB 3TO HE SIBISETCS
o0s13aresibHON NpakTUKoi 1 Konctutynnonnsiii Cyn MOXeT nepenarhb 1esio oopaTHo B
HUKECTOSIIUN Cy/ JUTsl TPUHSTHS PELeHHs 110 CyIecTBy?*.

183. Ecniu KoHCTUTYLIMOHHBIN Cyl OTMEHSET OKOHYATEIbHOE PEIICHUE Cyaa, OH
00BbIYHO TpeOyeT MepecMOTPETh KOHKpETHOE jAeio (Hampumep B AHjpoppe, bocHun u
I'epuerosune, Xopearuu, Yemickori Pecniyonuke, ['epmanuu, Benrpuu, JlarBun, JInx-
tenmreiine, [lopryrammm, Poccnn, CrioBakuu, Cinoennu, IBeitmapun, PecmyOmmke
Kopest). Ananorudno atomy, eciii Cyn OTMEHSIET UHINBUIYaTbHBIN aIMIHUCTPATHBHBIN
aKT, OTCyTCTBHE a[[MUHUCTPATHBHOTO aKTa B MPHUHIIMIIEC CO3AaeT OOSI3aHHOCTh IS al-
MHUHHUCTPATUBHBIX OPraHOB MPUHATH HOBBIM aKT.

184. Korma Konctutyrmonnstii Cygt mpocTo nepeiaeT Ae10 00paTHO BBICIITM O0bIY-
HBIM CyZlaM JUIsi BO30OHOBIICHHS TTPOU3BOJICTBA IO eIy, (PaKTHUECKH HE OTMEHSISl He-
KOHCTUTYLIMOHHOE pelleHue (Harnmpumep B AzepOaiipkaHe), BOZHUKAET BOTIPOC O TOM,
JIOJDKEH JIM BBICIIMEH OOBIYHBIN CyJ1 ciieioBaTh npeanucanusm Koncruryimonnoro Cyja.
Crnenyer OTMETHTB, YTO 3GPEKTHBHOCTD PEryIMpOBaHUs, peycMoTperHoro B Cep-
oun?%, rne Konctutynnonusnii Cyn MpruoCTaHABIMBACT MPOU3BOACTBO IO JEITY, YTOOBI
JIaTh aIMUHUCTPATUBHBIM FITH 3aKOHO/IATEIILHBIM OpraHaM BpeMs JIst UCTIPABICHUS T10-
TEHUUAJIbHO HEKOHCTUTYLIMOHHOM CUTyalluu, B 3HAYUTEILHON Mepe 3aBUCUT OT T'OTOB-
HOCTH OPraHOB COOJIFOIATh TAKUE MPEITUCAHMSL.

185. Torna kak HEKOTOPbIE KOHCTUTYIIUOHHBIE CYJIbl MOT'YT JCHCTBUTENBHO JaBaTh
yKa3aHUsl OTHOCUTEIBHO TOTO, KAK COOTBETCTBYIOIME OPTaHbl TOJKHBI 1EHCTBOBATH,
YTOOBI MX JICHCTBUS COOTBETCTBOBANM KOHCTUTYIIMHU, U KaK OHU JIOJDKHBI IPABUIIBHO
WCIIOJIHUTH KOHKpeTHoe pemeHne (Hampumep B Yemickoit PecryOnmke??, ['epmanum,
Mansre, CnoBaknn?’’, CioBennu, cnanun?®, Ykpanne??”), B ApyTrux rocyaapcTBax HET

203 B xo/ie OCYILECTBICHUS aIMIHUCTPATUBHBIX OHOMOYHH BepxoBHeiid Cyl MOKET 0OOPUTH aJIMUHH-
CTPaTHBHOE PEIICHUE HIIN IPU3HATH €T0 HEAEHCTBUTETbHBIM. BHECEHHE MOMIPABOK B PEIICHNE aIMUHH-
CTPAaTUBHOIO OpraHa He HaxoAuTCs B ero kommereHUuu. Cya He YIOJIHOMOYEH IEepecMOTPETh
aJIMIHHUCTPAaTUBHOE PEIICHNE U 3aMEHHUTH €r0 CBOMMH pelIeHHsAMHU. [IpHHITHE TaKOro akTa MOXKET Ha-
PYIIUTH CTPOTHIA MPHHIIT pa3eiIeHuUs BIacTell, mpeaycMoTpeHHblit Konctutynmeit. Pemenus B cdepe
YTIPaBJIEHUS IPUHUMAIOTCS TOJTBKO OPraHAMH UCIIONHUTENBHON BIACTH.

Llesnbt0 KOHTPOJIS SIBISIETCS. PACCMOTPEHNE 3aKOHHOCTH AKTOB WITH Oe31eiCTBIS HCIIOJHUTEIILHOMN BIIACTH,
a HE PACCMOTPEHNE X NPABUIBHOCTH C TOUKH 3PEHUsSI CyAeOHON BIacTH.

204 CDL-INF(2001)009 Decisions of constitutional courts and equivalent bodies and their execution.

205 Crarps 55 3akona “O Koncrurynmonnom Cyne”.

206 Crarbst 82b) 3akona “O Koncturynunontom Cysme”.

207 Crarbst 127 (2) Koncrutynum.

208 Crarbst 55 1 ¢ Opranmyeckoro 3akona “O Koncrurynmonnom Cyne”.

209 Crarps 70 3akona “O Koncrurynumonnom Cyne”.
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TAKOT0 MOJTHOMOYHSI YKA3bIBAThH WU BBIIABATH MPUKA3bI O BHIMOIHEHUH MOOKUTEIBHBIX
neictBuil. HecMoTpst Ha TO, YTO B MOCTIEAHEM CiIydae 00jee OUCBUTHBIM SIBIISICTCS TPHU-
3HAHHWE TPUHIKIIA Pa3/IeCHHs BJacTe, 3T0 MOKET MPUBECTH K HEAPPEKTUBHOCTHU pe-
menuit Cyna.

186. Kak 0b1u10 0T™MeueHo Bbitiie, KoHcTUTyIIMOHHBIH Cyl MOXKET pacuupuTh chepy
KOHTPOJIS, HAUMHAsl HOBOE CYIOIPOU3BOJICTBO WIH IIPUHUMAs! PELLIEHUE 110 BOIIPOCY KOH-
CTUTYIIMOHHOCTH HOPMATHBHOTO aKTa, HA OCHOBAHUH KOTOPOTO OBLI IMPHUHST OCIapH-
BaeMbIi MHIMBU/TYaJIbHBIN aKT, B TOM K€ Cy/JIOTPOU3BOJICTBE; B 3TOM CIIy4ae 3To (BTOpoe)
pelieHne uMeeT eicTBue erga omnes. Ho neficTBre peleHnst OTHOCUTENBHO WHANBH-
JyaJIbHOTO aKTa TAKXKE MOXKET PacCIpOCTPaHAThCS HE TOJIbKO HA KOHKPETHOE JIEJIO: B
UYepnoropuw, korga Konctutynmonnsiii Cyn npuHUMAeT pelieHrne OTHOCUTEIBHO MH-
JUBUYAJIBHOTO aKTa, HAPYIIAIOLIETO PaBa HECKOJIbKUX JIUL, TOJIbKO OAWH UM HEKO-
TOpbIe W3 KOTOPBIX oOparmiuchk ¢ xamoboir B Koncturynmonusni Cyxa, pemieHue
pacmpocTpaHsieTCs: Ha BCEX JIHII, YbH TpaBa ObUTH HapyIIeHbl. Kpome Toro, B HEKOTOPhIX
rocynapctsax Koncturynnonssiii Cya MOXKeT yCTaHOBUTb, YTO HOBBIE aIMUHUCTPATHB-
HBIC MJIH Cy[cOHBIC aKThl, AaHAJIOTHYHbBIC TPU3HAHHBIM HeJleCTBUTEIbHBIMU KOHCTHUTY-
nuoHHbIM CyZIOM aKkTaM, B JajibHeHIeM OynyT HEeKOHCTUTYIIMOHHBIMU. ClieloBaTeNbHoO,
Jake TIPUHUMAs! pelIeHue 1Mo KOHKpeTHoMY ey, Koncrurynnonsstii Cyn maet obmue
yKa3aHWsl OTHOCHTEIHHO TOTO, KAKUMH MOTYT OBITh JIEHCTBHSI Cy[0B WM aIMUHHUCTPA-
THUBHBIX OPTaHOB JIJIsl TOTO, YTOOBI COOTBETCTBOBaTh KOHCTUTYIINH.

II1.3 [leiicTBue ratione temporis
111.3.1. Ommena axma c oeiicmeuem ex tunc uau ex nunc
Cwm. Tab. 1.1.16: HeiictBue ex tunc unu ex nunc pemennii Koncrurynuonnoro Cyna

187. leiicTBUE pelIeHU 0 HEKOHCTUTYITUOHHOCTH HOPMaTUBHOI'O aKTa BO BPEMEHHU
MOXeT ObITh pa3nuuHbIM. JJokrpune HuuroxuoctH (“Nichtigkeitslehre”) nporusormno-
CTaBJIACTCSI IOKTPHUHA JIMIICHHS ropuauaeckoit cuibl (“Vernichtbarkeitslehre™). 9o cos-
JlaeT AUIeMMY MEXKY TOKTPUHAIBHOM COMIACOBAaHHOCTBIO (KOTIa HEKOHCTHTYIIHOHHBIH
aKT pacCMaTPUBAIOT KaK aKT, KOTOPBIA HUKOTNA HEe OBbLIT YaCThIO MMPABOBON CHCTEMBI) H
IIPaBOBOI OE30IIACHOCTHIO (KOTa 0 BCTYIUIEHUS B CULy perieHuss KoHCTUTYIMOHHOTO
Cyna npomoykaroT 1efiCTBOBAaTh aKThl, OCHOBaHHbIE HA OTMEeHEeHHOM akTe?'?). Hu onHo
13 TOCYIapCTB, paccMaTprUBacMbIX B JaHHOM VccienoBanuu, He BEIOPaAIo IEPBYIO MO-
JIeIb, HE OCTAaBJIssl BOBMOXKHOCTH JUIst MaHeBpupoBaHust Koncruryuuonnomy Cyny, Tak
KaK OTMEHA Ba)KHOTO HOPMATHBHOTO aKTa, HA OCHOBAHUH KOTOPOTO OBIIIO MPUHSATO MHOTO
WHJIUBHYAJIbHBIX aKTOB, MOXET UMETh 3HaYUTEIIbHBIE TIOCencTBHs. ClieyeT OTMETHTS,
YTO BBIOOP MEX/Y BbILIEYKa3aHHBIMU MOJAEISIMUA UMEET 3HAUCHUE TAKXKE ISl HATTUUHS
JKEJIaHUs JII0JICH MPEeACTaBIISATh XKajlo0y Ha HOpMaTUBHBIHN akT. Eciiu mpu3HaHue HOPMBI

210 CremyeT OTMETHTD PETYINPOBaHKeE, IpeaycMoTpeHHoe B Anbanuun n Poccun, KOTopoe 4eTKo mpeaycMmar-
puBaet, uto Koncruryuonnstit Cyq MOJKeT BBIJaTh IPHKA3 O HEMEUIEHHOM BCTYIUICHUH CBOETO Pellle-
HUS B CHJIy Jake JI0 OIyOJIMKOBAHHS, €CIH 3TO HEOOXOAMMO ISl 3aIIUTHl KOHCTHTYIIMOHHEIX ITPaB
YeJIoBeKa.

253



HEJICHCTBUTENbHON HE UMEET 0OpaTHOM CHIIBI, €TI0 3asBUTENSI HE pa3peluaeTcs ocpe-
CTBOM OTMEHBI HEKOHCTUTYIIMOHHOH 0011eii HopMbl. ClieJoBaTeIbHO, IS TOTO YTOOBI
y JIEOZIeH OBUT CTUMYJT JUTS TIPE/ICTaBIICHHS Kajl00bl HA HOPMATHBHBIHN aKT, B HEKOTOPBIX
rocyzapcTBax IpeayCcMOTpeHa oOpaTHas cuja PELIeHUH, YTO IPUMEHAETCS TOJIbKO B
nene 3asBUTENs (Tak Ha3bIBaeMOE ‘‘BO3HArpPa’kACHUE YEIOBEKY, BOCIIOIb30BABLICMYCS
npasom”2!"). Haripumep, B Benrpuu pemenue Cyaa, HeCMOTPs Ha TO, YTO UIMEET IPOCTO
OTMEHSIoIIee IeHCTBHUE, IPUMEHSIETCS B JIeTie 3asBUTEINS, KOTOPBIA MpeIcTaBuil UH U~
BUYaJIbHYIO 5Ka100y.

188. TonmbKo HECKOIBKO FOCYAAPCTB BHEPUIIA MOJICIb EUCTBUSA ex func petenuii Kon-
ctutytmonHoro Cyma. 9to Aunoppa, benbrus, ['epmanust (¢ moJIHOMOUNEM YCTaHABIUBATS,
KakuM OyJieT AeHCTBHE peIIeHs - ex tunc uim ex nunc), Bearpus, Uramus, [loneima, [Top-
tyramusi, Poccust, CioBenus u “brismias FOrocnasckas PecryOmika Makemonus”.

189. 13 aTux rocymapcT TOIbKO B AHIOppe, Apmennu, benbrun, JlarBun, Poccun,
Crnosennn?'?, llIBelinapuu u Vcranuu npegycMoTpeHa mupokas cdepa AeHCTBAI ex
func TOJIBKO C HECKOJIBKUMH HCKIIFOUCHUSIMH, KOTOpbIe onpeaeseT KoHcTuTynnoHHbIi
Cyn, Torna kak Bce apyrue rocynapersa (Hanpumep [epmanus®'3, Utamus, [Topryramus)
OTPaHNYMBAIOTCS TPU3HAHHUEM YK€ CYIECTBYIOIIEH HEZIEHCTBUTENILHOCTH aKTOB, 3a HC-
KJIFOUEHHEM OKOHYATEIbHBIX PEIIEHUH CyI0B.

190. Monens AeicTBus ex nunc npegycMoTpeHa B Anbanuu, Aipkupe, ApMeHHH,
Asctpun, Yunm, Xopsaruu, Yenickoii Pecyonuke?', @panunu, Sctonnu, [ py3un, Ben-
rpun, FOxuoit Kopee, JlarBun, JIuxtenmreiine, Jlutse, Monnose, Pymbiauu, Poccun,
Can-Mapwuno, Cep6un, CnoBakuu, CnoBennn’'?, “brimieit FOrocnasckoit PecryOmmxke
Makenonus”, Mekcuke, YkpanHe.

191. Cnenyer ermie pa3 OTMETHTb, YTO B OOJIBIIMHCTBE TOCYIaPCTB MPEIYCMOTPEHBI
OIIPE/ICJICHHBIE OTPAHMYCHUS OTHOCUTEIFHO OTMEHHUTEIBHOTO EHCTBHS.

21 Dro moHsATHE CyllecTByeT B aBcrpuiickoil moktpune (“Ergreiferprdmie”), mis mepeBoma cM.
CDL/(2008)065, Opinion on the draft laws amending and supplementing (1) the law on constitutional
proceedings of Kyrgyzstan and (2) the law on the Constitutional Court of Kyrgyzstan, 2008.

212 Korna Koncturyunonnstii Cysi mpu3HaeT HeIeHCTBUTEIbHBIM HEKOHCTUTYTUOHHOE MITH HE3aKOHHOE T10-
CTAHOBJICHUE MJIM OOIINIT aKT, MPUHSATHIH IS OCYIIECTBICHUS TOCYapcTBeHHOH Biactu. B CiioBennn
peleHne o NpU3HAHUHU HEACHCTBUTENBFHBIM UMeeT AelcTBre ex tunc. Ctares 45 (2) 3akona “O Kon-
crutyronHom Cyne”.

213 CornacHo cratbsaM 79.1 u 79.2 3axoHa “O denepansroM Koncturynuonnom Cyne” okoHUaTeNIbHBbIE pe-
IICHUS, TPUHATHIC HA OCHOBAaHHUH 3aKOHA, IPU3HAHHOTO HEJICHCTBUTEIBHBIM, HE TOJUIEKAT IIEPECMOTPY,
JTa’Ke €CJIU MOJIOKEHUE U 3aKOH NPU3HAETCS HeleHCTBUTEIbHBIM C AeHCTBHEM eX tunc. Tosbko B ciy-
Yae OKOHYATEIFHOTO OOBHHUTEIHFHOTO IPUTOBOPA MOXKHO HAYaTh HOBOE IPOU3BOJICTBO B COOTBETCTBUH
¢ YronoBHO-IPOLIECCYAEHBIM KOZIEKCOM.

214 B ciyuae Yemickoii Pecyonukn KC He ycTaHaBiauBam AeiCTBHE €X tunc, HO yYeHbIC-KOHCTUTYIIMOHA-
JIMCTHI HEe UCKITIOYAIOT HAJIMYUE TAKOH BO3MOXKHOCTH, IIPETyCMOTPEHHOH B 3akoHe. CM. Wagnerova, E.,
Dostal, M., Langasek, T., Pospisil, I.: Zakon o Ustavnim soudu s komentafem [The Act on the Constitu-
tional Court with Commentary], ASPI, Praha 2007, ctp. 206.

215 Korna Koncrutyunonnsiit Cy pu3HaeT HelelCTBUTEIbHBIM HEKOHCTUTYLIMOHHBIN 3aKOH MJIM HEKOHC-
TUTYIHOHHOE WM HE3aKOHHOE TIOCTAHOBJICHUE WIIH OOV aKT, IPUHSTHII IIPU OCYIECTBICHUH TOCY-
JTApCTBEHHOH BiacTH. PemeHne o mpu3HaHWU HEACHCTBUTEBHBIM UMEET JelicTBre ex nunc. Craten 43
u 45 (3) 3axona “O Koncrurynunonnom Cyzne”.

254



111.3.2 IIpu3znanue nedeiicmeumensHOCMu u €20 0elicmeue 60 6pemenu

192. CymiecTByrOT METO/IbI YCTPAHEHHS HEOCTATKOB PELIEHNH KaK C IEHCTBHEM ex
tunc, Tak 1 ex nunc. OIHAM U3 TAaKUX METO/IOB SIBJIIETCS BOBMOKHOCTh KOHCTUTYIIMOH-
Horo CyJia ycTaHaBIMBAaTh MOMEHT BCTYIIEHUS B CHITY CBOETO pelIeHus (WK Korya Je-
CTBHE pEIIeHHUs PacipoCTpaHsAeTCd Ha OTHOIIEHHS, BO3HMKIINE B IPOIIJIOM, YTO
BBICTYIIA€T B KQUECTBE CPEIHEH TOUKU MEXIY NPU3HAHUEM HEICHCTBUTEIBHBIM U OT-
MEHOH, MM KOT1a peIlICHHUE BCTYIIAeT B CHITY B OyAyIleM, UM COIIOCTaBICHHUE JIBYX MO-
neneit). BTopbiM crmocoOoM  SBIsIeTCS TPUMEHEHHWE METOAO0B (O(QUIIHATBHOTO)
TOJIKOBaHHMS, B KOTOPBIX COUETAIOTCS HaJyIexkalas 3amura Koncturyuuu u yctoiuu-
BOCTh IIPaBOIOPSJIKA, TAK KaK HE BCE MOJIOKEHUS Cpa3y e JIMIIAITCS IOpUANYeCKON
cwibl. B 1OxuO0#I Adpuke Cyn, mpu3HaBas HOPMATUBHBIN aKT (3aKOH) HEEHCTBUTEIb-
HBIM I10 IPUYKMHE HECOOTBETCTBUs KoHCTUTY NN, MOXKET aTh yKa3aHUE OTHOCUTEIIBHO
chepsl neHcTBHS ero 00paTHON CHITHL.

193. Pemenust ¢ IeiCTBUEM ex func HE BIUSAIOT HA OKOHYATEIBHBIC PEIICHUS Cy/a.
CrenoBarenbHO, MPABOBAsi ONMPEJCICHHOCTh C TOYKH 3PCHUST OKOHYATEIIBHBIX PEIICHUN
Cy/a TOJIb3yeTCsl PEUMYIIECTBOM B OOJIBIIIMHCTBE FOCYAAPCTB, MPEIYCMATPUBAIOIINX
oOparnyro cuny pemierniit Koncruryronsoro Cyna (Harnpumvep B Utanuu, [Topryramum).

194. JleticTBue ex func B yroJIOBHBIX JefiaX. Bo30OHOBIIEHNE CYNOTIPOU3BOICTBA 110
YTOJIOBHBIM JI€JaM BCTPEUAETCsI JOBOJIBHO YacTO, JaXe B CTPAHAX C OTMEHSIOUIUM JIeH-
ctBueM pemieHnit Koncrutynmonnoro Cyia, €Clid B pe3y/ibTare 3TOro HakazaHue OyieT
Oosee OnaronpusTHbIM (Hanpumep B Andanuu, Yeuickoit PecriyOnuke, Benrpuu, Ura-
mmu, FOxHOoM Kopee, Monnose, [Topryranuu, Pymeranm, Cnosernwn, Mcnanuu, KOxxuHOM
Adpuke, Mekcuke u Ypyraae). B HOxxuol Adprke HOBBIM 00CTOSTETECTBOM TSI TTepe-
CMOTpa IPUTOBOPA SBIISETCS €ro BEIHECEHHE Ha OCHOBAHMH HEKOHCTHTYIIHOHHOTO HOP-
MaTtuBHOTO akTa (3akona)?'. B Ilopryramun Koncturyumonusiit Cyn MOXXET NpUaaTh
pelIeHn0 00paTHYIO CUIJTY, KOT/Ia TIPU3HAHHAS HEKOHCTUTYIIMOHHOMN MM HE3aKOHHON
HOpPMa KacaeTcs yTOJIOBHBIX, TUCIUTUTMHAPHBIX A€ U1K aIMAHUCTPATUBHBIX IPaBOHA-
PYIICHUI, ¥ KOTJ]a OHA SIBJIIETCSI MEHee OaronpusITHOM Aiist ooBuHsiemoro?!”. B Yern-
ckoif PecnyOiiike BO30OHOBIIEHHE TPOWM3BOJCTBA 10 YTOJIOBHOMY €Ny BO3MOXKHO
TOJIBKO B CITy4asix, €CJIM pelIeHue erie He ObUTo ncnoiaHeHo?!8, a B ClioBeHNH BO30OHOB-
JIEHUE CYAOMPOU3BOJCTBA [0 YTOJIOBHOMY A€My IIPU HAIUYUU OKOHYATEIBLHOTO MPUTO-
BOpa BO3MOXKHO, €CJIM 3aKOH, Ha OCHOBAaHWU KOTOPOTO OBLT BRIHECEH MPUTOBOP, OBLIT
MIPU3HAH HEACHCTBUTEILHBIM WJIH OTMEHEH.

216 Cm. RSA-2009-2-009, CCT 98/08, 15/07/2009 8 CODICES.

217 OaHUM M3 TaKuX pelieHuit seisercs Perenue ot 31 mapra 2004 roga no. 232/2004, umeroiee ooIe-
00s13aTeNbHYI0 CHITY, B KoTopoM CyJ1 IpH3HAI HEKOHCTHTYIIMOHHBIMH HOPMBI OTHOCUTENBHO JIOTIOJTHH-
TEJIBHBIX HaKa3aHUH, KaCarOIINXCsl BEICBIIKM MHOCTPAHHBIX I'PasklaH, HECYIINX OTBETCTBEHHOCTH 3a
HECOBEPIIEHHOICTHHX TPpakAaH [lopTyranim n mpoKuBaronyx Ha Tepputopun nocneanein. Oqaako Cyn
YCTaHOBMII, 4TO A€M CTBHE HEKOHCTHTYIIMOHHOCTH AAHHBIX HOPM PAcIIpOCTpaHseTCs Ha JIelTa, B KOTOPBIX
HPHUTOBOPEI, ITPELyCMaTPHBAIOLIHE JIOMOIHUTEIBHOE HAKa3aHUE B BUJIE BBICBUIKH, YK€ OIyOIHKOBaHBI,
HO ellIe He UCIIOJIHEHbI B MOMEHT OIyOIMKOBaHUs peleHus no. 232/2004.

218 Crarbs 71 3axona “O Koncturynuonnom Cyne”.
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195. OtcpounBanue yTpaTsl opuanueckoi cuibl. [loutn Bce rocynapcTsa mnpe-
JyCMaTpHUBAaOT HOPMBI OTHOCUTENILHO BCTYIUICHHUSI B CHIIy U BO3MOXHOH 0OpaTHOM
cunbl pemiennid Koncrutynnonnoro Cyna. B Anbanun pemieHus: BCTyHaroT B CHITY B
JIeHb NPOBO3IVIALIEHHUS, €CIIM 3TO HEOOXOAMMO AJIS 3alIUThl OCHOBHBIX IpaB. B Heko-
TOPBIX TOCYapCTBaX, B KOTOPBIX MPUMEHAETCS IPUHIUI OTMEHSIOLIETO IEHCTBUS pe-
mwennii Koncrurynuonnoro Cynma, npeaycmorpeHa oOpaTHas cuijla PEIleHUH IS
BOCCTAaHOBIICHHSI HAPYILIEHHBIX NIPaB WM NPeI0TBpAllleHHs] HAHECEHHS Bpeaa (Hamnpu-
Mep B ApMmenuu, Asepoaiimkane, Cnosennn). B Cepoun n “briBieii FOrocnasckoii
PecnyOnmuke MakenoHus” IpeyCMOTPEHO, YTO JIUIO MOXKET XOAaTaiicTBOBAaTh O BO3-
0OHOBJIEHUHU NPOU3BOCTBA 110 JIeNTy BO BCEX CIIydasiX, KOI1a OKOHYATEIbHOE PEIICHHE
OBbUIO IPUHSTO HA OCHOBAHUM HOPMAaTHBHOTO aKTa, JIMIIEHHOTO IOPUINYECKON CHIIBL.
Bonee orpannuenHas Moiens “BO3HArpa)/IeHUs YEI0BEKY, BOCIIOIb30BABILIEMYCS IIpa-
BoM” (oOpaTHasi cuja TOJIBKO OTHOCHTEIBLHO KOHKPETHOTO Jiejia), BHEApeHa B ApMe-
Hun?'®, ABcTpuu, BeHrpuu u ¢ HEKOTOPHIMU OTpaHWYEHUsIMU B JluxTeHmreine. B
Wspane pemienne BCTymaeT B CHIIy B JeHb NMpuHATHS BepxoBueiM Cymom, HO cyn
MOXET OTJIOKHUTh IPU3HAHNE HEKOHCTUTYLIMOHHOCTH, €CIM CUMTAET 3TO HEOOXOIUMBIM.
OTa mpakTHKa 9acTo BCTpEYaeTcs B ciaydasx, korna CyJ Xo4eT NpeaoCTaBUTh 3aKOHO-
JaTeJIbHOMY UM HCIIOJIHUTENBHOMY OpraHaM BpeMs Ul U3MEHEHHUs pacCMaTpUBAEMOro
3aKOHA WJIN IPAaBUTEIbCTBEHHON MPAKTHUKHU.

196. B xoHTEKCTE BONPOCA OTHOCUTEIBHO MPOAJICHUS CPOKA FOPUIUYECKON CUIIBI
HOPMBI CJIEAYET pa3indaTh HECKOIBbKO Moneliel. B rocymapcTBax ¢ qeneHTpaIn3oBaH-
HBbIM KOHCTHUTYIITHOHHBIM KOHTPOJIEM OCIIApUBAEMbIii HOPMATUBHBIIN aKT HE MOXKET OBITh
JIAIIEH IOPUANYCCKON CHIIBI, HO OH HE MOJICKUT MPUMECHEHUIO (HampumMep B Jlanuu,
Ounnaaanu, Mcenanaun, Mansre, Hopserun, 1lIBennn). B Manwte, Hanmpumep, Kon-
CTUTYIIMOHHBIN Cyl IPECTaBIIeT CBOE PEIICHHE 3aKOHOATENI0, KOTOPBIH CBOOOJEH
B PEIIEHUH BOIIpoca 00 M3MEHEHWH 3aKOHO/IATEIhCTBA B COOTBETCTBUU C PEIICHUEM
Cyna22,

197. B rocynapcTBax ¢ LIEHTPAIM30BaHHBIM KOHTPOJIEM, Takue Kak AHnoppa, @pan-
uusi, epmanus, [onema, [Hopryranus, Cnosenust u FOxnas Adpuka, KOHCTUTYIHOH-
HbIE CyAbl MOTYT NpPHU3HATh 3aKOH He cooTBeTcTByIomMM KoHcTutynuu. B nannom
ClIy4ae MOoJIOKEeHNe, KaK MPaBUIIO, SIBIISETCS HEMPUMEHHUMBIM, HO HE TepseT Iopuanye-
CKYyIO CHJIY, U B T€YCHHE ONPEEIEHHOTO CPOKa 3aKOHO/ATENb J0JDKEH BHECTH B HETO
W3MEHEHUS JUIsl TOTO, 4TOOBI IPUBECTH ero B cooTBeTcTBUE ¢ KoHcTuTymmeii. B ['epma-
HUM 3Ta MOJEJNb NPEeIyCMOTPEHA IIaBHBIM 00pa30M OTHOCHUTENBHO A€, KaCAIOLINXCS
npuHIKINA paBeHCTBa. KoHcTHTyIMOHHBIN Cyql MHOT/IA 1aeT KOHKPETHBIE PEANHCaHus
10 MOBOJYy IPUMEHEHHUs 3aKOHA B TEYEHHE CPOKa, MPEA0CTABIAEMOTO 3aKOHOAATEIIO
JUTSI BHECEHHUS U3MEHEHHUH B 3aKOH22!,

198. Taxoil pe3ynbTaT JOCTUraeTCs B FOCYAapCTBax, B KOTOPbIX pemeHust Koncru-
TynuoHHoro Cyna UMEIOT JelcTBue ex nunc, eciid Cyl MOXXET OTCPOYUTh €r0 BCTYILIe-

219 CDL-AD(2006)017 Opinion on Amendments to the Law on the Constitutional Court of Armenia.
220 Crarbs 242 I'paxIaHCKOTO MPOIIECCyaTbHOTO KOJEKCa.
21 R. Jaeger, S. Brof3, ykazannas pabota, ctp. 26.
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HUe B cuity (Hanpumep B ABcTpuH, AzepOaiimkane, Benrpuu, Jlarsun, Jluxrenmreiine??,
JIute??, [onbiie, CnoBennu, KOxHoi Adpuke??* u LlBeinapun®>).

II1.4. [eiicTtBuUe ratione materiae: Bo3MelleHre YObITKOB
Cwm. Tab. 1.1.17: Iomaomouust Koncturyrmmonnoro Cyza 1o BO3MEIICHHIO YOBITKOB

199. BonbIMIMHCTBO KOHCTUTYIIMOHHBIX CY/IOB, PACCMAaTPUBAIOIIMXCS B TaHHOM Mc-
CJIEZIOBAaHUM, HE UMEIOT IOJIHOMOYMH MO BO3MEIIEHUIO yOBITKOB JIMLIAM, YbU IIpaBa
ObUTH HapyIIEHb! MHANBUAYAJIbHBIM MM HOPMaTUBHBIM aKTOM. OIHAKO 4acTo B pe3yiib-
tare pemenns Koncrurynnonnoro Cyna BO30OHOBISIETCS MPOU3BOJACTBO MO KOHKPET-
HOMY Jieny (eciii ocliapruBaeTCss HHANBUAYAIbHBIN aKT WK B clydae “BO3HArpa)IeHHS
YeII0BEKY, BOCIIOIb30BaBIIEMYCS TPABOM™~ OTHOCUTEIBHO HOPMATHBHBIX Kaslo0), 1 HU-
KECTOSIIUN OOBIYHBIN CYJ MIIM TPUOYHA MOTYT MPHHATH PEIICHHE O BO3MEIICHHH
YOBITKOB COIVIACHO IPOLIECCYaJIbHBIM HOpMaM, HOAJIEKAIUM [IPUMEHEHHUIO (HapuMep
B Kurpe??©).

200. B cTpanax o01iero mpaBa BO3MEIICHNE YOBITKOB SBISICTCS YACTHIO JCITUKTHOTO
MpaBa; eclid TOCYIapCTBEHHAs BIACTh HApyIIAeT WHIWBUYaTbHbBIC MPaBa, YEIOBEK
HMEeT MPaBoO Ha BO3MEIICHHUE.

201. B rocymapcTBax ¢ JeIEHTPAIN30BAaHHBIM KOHTPOJIEM B XOZI€ OOBIYHOTO CYIIO-
ITPOM3BOJICTBA YEIIOBEK MTPH COOTBETCTBYIOIINX YCIOBUSIX MOXKET ITOTPEOOBATH KOMIICH-
CallMIO OT TOCYJapCTBEHHOI'0 OpraHa, akTOM KOTOPOTO ObUIM HapylIEHBI ero mpasa. B
OxHo#t Appuke Konctutyuuonnstit Cyn BeIpa3uil IpaBOBYIO HO3UIUIO O TOM, YTO CY/I
KOMIIETEHTEH MPeI0CTaBUTh “COOTBETCTBYIOIIYIO KOMIIEHCAIINIO™ B CITyYae BO3MEIICHHUS
“KOHCTHUTYIIHOHHBIX YOBITKOB”, MPUYUHEHBIX UCKITIOYUTEIFHO HAPYIIEHHEM KOHCTHUTY-
IIMOHHOTO TIpaBa®?’.

222 Cm. H. Wille, National report for the XIVth Conference of European Constitutional Courts, ctp.17, B:
http://www.Irkt.lt/conference/Pranesimai/Q_Liechtenstein D.doc# Toc198870236.

223 Pemienne KC ot 19 suBsips 2005 rona.

24 Cm. RSA-2008-2-007, CCT 19/07, 02/06/2008 8 CODICES.

225 OTHOCHTENHHO KAHTOHAIBHBIX 3aKOHOB U TOCTAHOBICHHUH.

226 Ormena Cy10M pelleHHs TOCyIapCTBEHHOTO oprana uMmeeTt ooparnyto cuity. Cratbst 146.5 Koncruryuuu
MpeaycMaTpuBaeT 00s3aHHOCTh TOCYJapCTBEHHBIX OPraHOB cOOIIONATh pelieHus U npeanucanus Cyna
MIPU OCYIIECTBICHUN aAMHUHUCTPATUUBHON AEATEIBHOCTH. KOHCTUTYIIMOHHOM 00sI3aHHOCTBIO aIMUHU-
CTPaTUBHBIX OPraHOB, MPEAYCMOTPEHHOM B cTaTthe 146.5 KoHCTUTYIMH, SBIISETCS BOCCTAHOBIICHUE I10-
JIOKEHMS, CYILIECTBOBABIIIETO JIO TIPUHSATHS OTMEHEHHOTO pemeHus. [ yIoBIeTBOPESHUS TPaXKIaHCKOTO
HCKa O MPEIOCTABICHUH KOMIICHCAIIH COITIACHO YacTh 6 cTaThu 146 Bpen A0JHKeH ObITh HAHECEH BCIIC-
CTBHE OTMEHEHHOTO aKTa, PEIICHUs], HECMOTPsI Ha BOCCTAHOBJICHHE 3aKOHHOCTH.

27 Cm. RSA-1997-2-006, CCT14/96, 05/06/1997 8 CODICES.
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YacTuuHble 3akja04eHus oTHocuTeabHO I1aBsl 111

202. OTHOCUTENBHO PEIICHUA KOHCTUTYLIHOHHBIX CYA0OB CIEAYET OTMETUTD, YTO B
OOJIBIIIMHCTBE PACCMATPUBAEMbBIX CUCTEM JJAaHHBIC Cy/Ibl CAMH BBHIOUPAIOT TIOPSIOK OCY-
LIECTBICHUS KOHTPOJIsL. IHOTIa OHU MOTYT pacIupUTh KPYT HOPM, KOHCTUTYITHOHHOCTh
KOTOPBIX pACCMaTPHUBACTCS, WU JAKE PACIIUPHUTH KPYT HOPM, CIYXKAITINX KPUTEPUIMHU
KOHCTHTYITHOHHOTO KOHTPOJISI. DTO YaCTO BCTPEUACTCS B TOCYIApCTBAX, B KOTOPBIX TIpe-
JyCMOTpEHa IOJIHAsI MHIUBUyallbHAs KanoOa. B OOMbIIMHCTBE YIIOMSHYTHIX TOCY-
JApCTB NPUHATO cuuTaTh, uTo KoHcTuTyunonusiii Cya MOXKET YeT4Ye YyCTaHABIUBATh
HOPMBI, KOTOPbIE HEOOXOIMMO PACCMOTPETh, ISl IPUHSITHS PEIICHUS OTHOCUTEIIBHO
KOHCTUTYIIMOHHOCTH HOPMBI UM COOTBETCTBYIOMIETO akTa. OnpeaeneHHoe 3aKOHOIa-
TEJTHHOE WIIH, JTyUIlle, KOHCTUTYIIHOHHOE TIOJIOKEHUE, 00S3BIBAIOIIEE BCE IPYTHE TOCY-
JapCTBEHHBIC OPTAHBI, B TOM YHCJIC HIDKECTOSIINE CYIbI, TPUACPKHUBATHCS JAHHOTO
KoncrutynmonabiM CynoM KOHCTUTYIIMOHHOTO TOJKOBAHHUS, SIBIAETCS BAXKHBIM (DaKTO-
POM YETKOCTH B OTHOIIEHUSAX Mekay KoHcTuTynmmoHHBIM Cy/10M B OOBIYHBIMU CYIaMH.

203. EcTb pa3Hble MOETN ACUCTBHSI PELIEHUI KOHCTUTYLIMOHHBIX Cy10B. Kpyr nu,
Ha KOTOPBIX MOJKET PACHPOCTPAHATHCS PELICHNE, MOXKET OBITh Pa3HBIM, B 3aBUCUMOCTH
OT ACUCTBHS pEIICHUS inter partes W erga omnes (IeUCTBUE ratione personae), Win
OHO MOXKET UMETh Pa3HOE JeCTBUE BO BPEMEHH (ICHCTBUE ratione temporis), Uln 1axe
paspeliaTh pa3uuHble BOIPOCHL (JeHicTBUE ratione materiae).

204. Yrto kacaeTcst NEUCTBUSA ratione personae, pelieHUE MOXET UMETh JICUCTBHE
inter partes WU erga omnes, pe3yJIbTaTOM 4ero sIBJSCTCS yTpaTa HOPMaTHBHBIM aKTOM
FOPUAMYESCKON CHJIbI WITH TIPU3HAHUE €r0 HEITPUMEHUMBIM. B OOJIBIIMHCTBE roCyaapCcTB
B CJIyJae OCTIapUBaHUsI KOHCTUTYITHOHHOCTH HOpMbI KoHCTUTYIIMOHHBIH CyIl MOXKET JIH-
IIUTH €€ FOPUINYECKON cribl. TeM He MeHee B HEKOTOPBIX TOCYJapCTBaX IMOJIHOMOYHS
Koncturymmonnoro Cyna (0OBIYHBIX CyfoB B ciiydae CKaHIWHABCKUX TOCYIapCTB)
0oJiee OrpaHUYCHBI, M PEIICHHE PACTIPOCTPAHSETCS TOJBKO Ha CTOPOHBI (HApUMeED, B
Annoppe, Apreatune, benbruu, Yninu, lanuu, @unnsaauu, Snonuu, Jlrokcemoypre,
Kumpe??®, Hopseruu, [lopryranum u lIBenun). B rocynapcTsax oOrero npasa, mpumMe-
HSFOIINX JCTICHTPATM30BaHHBIA KOHTPOJIb, HHCTUTYT Stare decisis WMeeT BaKHOE 3HaUe-
HHE W BBIXOJWT 32 PAaMKH KOHKPETHOTO Jiella, TaK KaK IPEIeJIeHTHI, NPHHSTHIE
BepxoBHbIM (Wt aHamoru4HBIM ) CyZIOM SIBISIFOTCS 00513aTeITbHBIMU JUTSI HHKECTOSIITIX
cynos (mampumep B CIIA, Mekcuke, FOxunoit Appuke u Benukooputanun). Tem He
MEHEE IMPU HEOOXOUMOCTH MPELEACHTHI MOTYT OBITh IPEOI0JICHBI C COOTBETCTBYFOIIUM
000CHOBaHHUEM.

205. JlelicTBHe penieHui 0 HEKOHCTUTYIIHOHHOCTH HOPMaTHBHOTO aKTa BO BpEMEHU
MOJKET OBITh pa3TuaHbIM. OHO MOXKET OBITh ex nunc, Korjaa yrpara akToM I0PHINIECKOM
CUJIBI PaCIPOCTPAHSETCS] HA OTHOLIEHHUS, BO3HUKIINE C MOMEHTA IIPUHSITUS PELICHMUS,

228 Perierne Cy/a 0 MOATBEPIKACHUH aKTa WM PEIICHMs aIMHHUCTPAIMU ASHCTBYET in personam | res ju-
dicata B oTHOIICHMSIX 3asBUTEIS U aqMuHHCTpanuy. Pemenne Cyna o MpU3HAHUM aKTa WIN PEIICHUS
HeZIeMCTBUTENIBHBIM UMEET JieiicTBre erga omnes. Korja nefictBure aIMUHUCTPAaTUBHBIX OPIaHOB MPH-
3HAETCSl HEJIGUCTBUTENbHBIM, aAMHHUCTPALHS JIOMKHA EPECMOTPETh JIEJI0 COINIacHO peleHuio Bep-
xoBHoro Cyza ¥ IpHHATE HOBOe penienue. HoBoe penieHne MoxeT ObITh 00BEKTOM Cy/IeOHOTO KOHTPOJIS
B BepxoBHom Cyre.
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WM ex func, KOTAa aKkT MpU3HaeTcs HeACHCTBUTEIBHBIM C MOMEHTA €0 MPUHSATHSI, YTO
MeeT 3HAYUTENIbHBIE ITOCIIEICTBU Il KOHKPETHBIX Jell. TOIbKO HECKOIBKO rOCy/IapCTB
BHEAPHUIIN MOJIEITb ecTBUSA ex tunc pemeHnii Konctutymmonnoro Cyna (Hanpumep Ap-
MeHus, Aanoppa, bemsrus, Dcronns, Benrpus, Jlateus, ['epmanus, Uramus, [lombma,
[opryramus, Cnosenus, Lsetinapus, FOxnas Adpuxka, Mcanus, “beieras FOrocnas-
ckasi PeciyOonuka MakenoHus”), U OHU HMEIOT OTPaHUYCHHOE JIEHCTBHE.

206. KonctutyuroHHbIi CyJl TOJIKEH TaKKe UMETh IIOJIHOMOYHE 10 BOCCTAHOBJIE-
HUIO HAPYIICHHBIX [IPaB JJIsl TOTO, YTOOBI OBITH A(h(hEKTUBHBIM CPEJICTBOM IPABOBOH 3a-
LIUTHI COTMIACHO MpeleIecHTHOMY IIpaBy EBporelickoro cyaa mo npaBaM 4yenoBeka. Tem
HEe MeHee 4acTo pesynsraroM perienus Koncrurynnonnoro Cyna sBisieTcst BO30OHOB-
JIEHUE MTPOU3BOICTBA IO KOHKPETHOMY JICTTyY, & HE BO3MEIIeHNE YOBITKOB KOHCTHTYITHOH-
HBIM Cymom???,

IV.Unble Bonpocsl

IV.1. PasrpannyeHue OPUCAMKINU MeKAY KOHCTUTYLHHOHHBIMH
U 00BIYHBIMH CYIAMH

207. B ciiydae HapylIeHU OCHOBHBIX HHIMBUYaJbHBIX IPAB MMOCIEIHUE TOJIKHBI
OBITH BOCCTaHOBJICHBI KaK MO>KHO ObIcTpee. B 3ToM cMbIciie BaxkeH BONPOC OTHOIICHUN
Mexxay oobruHbIME cyaaMu 1 Koneruryumonnsiv Cynom. [pexne Beero ciienyer orme-
TUTb, YTO UMEHHO OOBIYHBIE CY/IbI HAXOASATCA “‘Ha MEPEIOBOM TMHUK MPUMEHEHHUS 00bIY-
HBIX (M KOHCTHTYIIMOHHBIX) 3akoHOB. CienoBaTrelbHO, UX pOJb B OOECHEUEeHUH
BepxoseHcTBa KoHcTutyuu He npeyseiandauBaeTcsi. OObIUHbBIC Cy/IbI SIBISIOTCS IEPBBIMU
HNMEOLIIMHU BO3MOKHOCTh 00HAPYKUTh MPOOIeMy IPUMEHEHHsSI 3aKOHA C TOUKH 3PEHHUS
KOHCTUTYLIIMOHHOCTH. VX MOHMMaHue cofiepKaHNsl KOHCTUTYLIMOHHBIX TIOJIOKEHNH OTIpe-
JIeTISIeT Ka4eCTBO 3aLUThl KOHCTUTYLIMOHHOI'O CTPOSI, @ C TOUKH 3PEHUS MHIUBHTyaIbHOTO
JIOCTYTIA - KaU€CTBO 3aIUThl OCHOBHBIX MpaB. CyIeCTBYIOT Pa3IM4YHbIe METOBI pacIpe-
JICJICHNS KOMIIETCHIINN 1 COMMabHOM onieHku poiu KoncrutynnonHoro Cyna U o0bId-

229 B nene Kouapemna nporuB Uramuu (ECtHR, GC, 29 March 2006) ECITY ycranoBut: “OueBHIHO, 4TO
B FOCY/IapCTBAX, B KOTOPBIX BCTPEUAIOTCSI HAPYLICHHS B Chepe POAODKUTEILHOCTH CY/I0IPOU3BO/ICTRA,
CpPEICTBO IPABOBOH 3aIUTEI, IIPEAYCMOTPEHHOE TOJIBKO JUIS YCKOPSHUSI CY/IONPOU3BOJICTBA, HECMOTPS
Ha TO, YTO SIBIISIETCS ONArONPHATHBIM I OyAyIIero, He SBISETCS JOCTATOYHBIM JUIsl HCIIPABIICHUS CH-
TyaluH, KOIjia CyJOIPOM3BOCTBO OYEBHIHO OBUIO YPE3MEPHO UTUTENBbHBIM. Pa3iuHble cpeicTsa npa-
BOBOH 3alUTHI MOTYT JODKHBIM 00pa3oM BOCCTAaHOBHTH HapymieHHoe mpaBo. Cyy paHee 3asBIsiI 00
9TOM OTHOCHTEJILHO YTOJIOBHOTO CY/IOIPONU3BOJCTBA, KOT/Ia ObIIO YCTAHOBIICHO, YTO MPOJOIKUTEIBHOCTD
CYIOIIPOM3BO/ICTBA ObLIa IIPUHSTA BO BHUMAHKE [IPY COKPALIEHUU HaKa3aHHs Ha ONPECICHHYIO 4acTh
(Cm. Beck v. Norway, no. 26390/95, § 27, 26 June 2001). Kpome TOro, HEKOTOpBIE TOCYapCTBa, TAKHE
kak ABctpusi, XopBatus, Ucnanus, [Tonpnra n CnoBakus, COMOCTABISIOT ABa BUAA CPEACTB MPABOBOM
3aIUTBI, ONH U3 KOTOPBIX MPELYyCMOTPEH AJIsl yCKOPEHHsI CYOTIPOM3BO/ICTBA, @ BTOPOM JIs IIPEI0CTaB-
nenus komnencauu (Cu., nanpumep, Holzinger (no. 1), § 22; Slavicek v. Croatia (dec.), no. 20862/02,
ECHR 2002-VII; Fernandez-Molina Gonzalez and Others v. Spain (dec.), no. 64359/01, ECHR 2002-
IX; Michalak v. Poland (dec.), no. 24549/03, 1 March 2005, and Andrasik and Others v. Slovakia (dec.),
nos. 57984/00, 60237/00, 60242/00, 60679/00, 60680/00, 68563/01 and 60226/00, ECHR 2002-1X)"”
(maparpadsr 76-77)”.
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HBIX CY/I0B, KOTOpPbIE OTpaXkaroTcs B OTHOLIEHUAX NocienHux. Kpome toro, nonHomouns
1 TOTOBHOCTH OOBIYHBIX CYIOB PacCCMaTpPUBATh BOMPOCH! KOHCTUTYLIMOHHOCTH BayKHBI JIIS
JIUIIA, YbM MpaBa ObUIM HAPYIICHBI, TAK KaK OT 9TOTO 3aBUCUT OBICTPOE PacCMOTPEHHE
HapyIIeHUH WK B OOBIYHOM CYIOTIPOU3BOCTBE (B JCIEHTPATM30BAHHBIX WIIH CIIEIIH-
AIBHBIX CHCTEMAX ), UIIN TIOCPEIICTBOM IPECTABICHHUS TIPEABAPUTEIHHOTO 3aIpoca.

208. ECTh HECKOJIBKO BOIIPOCOB, KaCAIONTUXCSI OTHOIIECHUH MEKIY OOBIYHBIMH CY-
namu 1 KoncrurynunonusiM CynoM. [lepBbIM sIBIISIETCS BOIIPOC O KOMIIETEHUUSX: B KAKOM
Mepe KOHCTHTYIIHOHHBIE CyIbl MOTYT BMEIINBATHCS B FOPUCAHUKITHIO OOBIYHBIX CY/IOB?
BTopsiM sBIISIETCS BOITPOC TOJIKOBAaHMSI, KOTOPBIH MMEET JiBa aCIEKTa: CChLIACTCS JIN
Koncturynnonnsiii Cyn Ha TOJIKOBaHHSI OOBIYHBIX CYIOB, M IPUMEHSIOT JTH OOBIYHBIC
cynsl pemenust Koncrurynnonnoro Cyna u ux obocHoBanne?

IV.1.1. Ilonnomouus no KOHmMPOIIO

209. “B cucremax, B KOTOPBIX CyACOHYIO BIACTh pa3/eiistoT KOHCTUTYIIMOHHBIA 1
BepxoBasbrii Cygibl, CymecTBYIOT MPOOIEMBbI COTIIACOBAHHOCTH TIPU paclpeieieHun
FOPUCIWKIINY U TIPUHATHH peniernii o HecoorBercTBrn 2. Cornacuo JI. ['apmutikomy,
KOH(ITMKTHI MEXK/Ty KOHCTUTYITUOHHBIMH M BEPXOBHBIMHU CyJlaMH HEH30€KHBI B CICTEME
LEHTPaIN30BaHHONW KOHCTUTYLIMOHHON IOPUCAUKIMN: CTIELIUATN3UPOBAHHBIE KOHCTUTY-
LUOHHBIE CY/Ibl, KOTOpBbIE OOBIYHO HE SIBISIIOTCSA YacThIO OOBIYHOHN CyZeOHON CHCTEMBI,
JTAIOT TOJIKOBAaHUE HEONPEEICHHBIX MOHATHH, MpenycMoTpeHHbIX B KoHCTHTYINH,
TakKUM 00pa3oM, Oymydr YIMOJTHOMOYEHHBIMH yTOUHSATh KOHCTUTYIITHOHHBIE TIPUHITUTIBI
B Ka4eCTBE KOMITETEHTHOTO opraHa. O6croaTenbcTBo, uTo KoHcTutymonusii Cyx ocy-
LIECTBIISET HE TOJIBKO a0CTPAKTHBIN, HO TAK)KE U KOHKPETHBIH KOHTPOJIb, M YTO €T0 TOJI-
KOBaHHUS KacaroTcsl MOYTH BCEX BETBEW MpaBa, MOCATAeT HAa TPAAMLIMOHHYIO POJb
OOBIUHBIX CYJOB JIaBaTh TOJKOBaHUE "CBOUX'" 3aKOHOB U OIPAaHUYHMBACT BO3MOXKHOCTH
WX JEHCTBHUI MpHU MPUMEHEHUHU TOJIOKEHUs. Pa3pemias KOHKpeTHBIE Jieia, KOHCTUTY-
LIMOHHBIE Cy/IbI OIIEHUBAIOT HE TOJBKO 3asBJICHNUS, HO TAK)KE U TOJIKOBAHUS 3aKOHOB, JaH-
HbIe OOBIYHBIMHA CY/IaMHU.

210. TeopeTnaecku oTHOmEHN Mexkany KoHctuTynnoHHeM CyZoM ¥ OOBIIHBIMU
CyZaMH MeHee KOH(IMKTHBI B CIy4ae HOPMATHUBHOM KOHCTUTYLMOHHOH Kajo0bl, YeM
noiHoi?!, Tak kak Koncturynmonusiii Cyn HEMOCPEACTBEHHO HE pacCMaTpUBAET MPH-
MEHEHHE HOPMAaTHUBHOI'O aKTa OOBIYHBIM CyJoM. TeM He MeHee Jaxe B rOCyJapCcTBax,
IJie CyIIeCTBYET HOPMaTHBHAs KOHCTUTYLHOHHAS )kKajo0a, MOTYT BOSHHKHYTh Pa3HO-
rmacusa. B Benrpun Konctutyrmonnsiit Cy MOXKeT BbIPa3UTh MO3UINIO0 OTHOCUTEIHHO
[IPUMEHEHHs] HOPMAaTUBHOI'O aKTa, UCIIOJIb3YsI METOA diritto vivente (CM. BbILLIE) U1 TOTO,
4TOOBI JJaTh TOJKOBaHNE KOHKPETHOMY 3aKOHY. TakuM 00pa3oM, OCHOBaHUEM ISl IIPH-
3HAHUS 3aKOHA HEKOHCTUTYLMOHHBIM MOXET OBITh €r0 HEOAHOKPATHOEC HEKOHCTHTY-
LMOHHOE TOJIKOBaHUE OObIYHBIMU cynaMu®*?, u Koncturynuonusiii Cyx “craHoBUTCA

20T. Ginsberg, “Economic Analysis and the Design of Constitutional Courts”, Theoretical Inquiries in Law
3 (200¢), nurara u3: Sadurski, ykasanHas pabota, ctp.19.

21Cm. W. Sadurski, ykazannas pabora, ctp.7ff.

22 H. Schwartz, The Struggle for Constitutional Justice in Post-Communist Europe, Chicago University
Press, Chicago, 2000.
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YETBEPTHIM 3BEHOM IOPUCAUKIHH ... OCYILECTBISIOUIMM KOHTPOJb 38 PEILICHUSIMH 0ObIY-
HBIX CyJ0B” 233

211. CornacHo Benenmanckoii KOMUCCUH, ~HEKOTOPBIC KOHCTUTYLIMOHHBIE CYIbL, OCY-
LIECTBIISFONIME KOHTPOIIb 110 KOHCTUTYLIMOHHBIM Kajlo0aM, CTaJIKHBAIOTCS C TPOOIeMOi
BMEIIATENILCTBA B FOPUCAUKIIUIO OOBIYHBIX CY0B. BOZMOXKHOCTE paccMaTpuBaTh pereHuns
OOBIYHBIX CYZOB MOYKET BBI3BATh HAMPSDKEHNUE U AaXKe KOH(IMKTHI B OTHOIICHUSIX MEXTY
o0braHBIME cyamu U KonctutynmoraeiM CymoM. CrieoBarebHO, HE00X0AUMO u30e-
sKaTh TAKOI0 pelleHusi Bonpoca, koraa Koncruryuuonnomy Cyny npenocrasiisieTcst
craryc "Boimecrosimero Bepxosuoro Cyma". OTHoleHus ocaeHero ¢ "o0bdHbpIMH "
BeiciinMu cynamu (Kaccaumonnsiii Cym) AOMKHBI ObITH HEABYCMBICIEHHO OTIperie-
nensl"?4. “Koncerutynuonssiii Cyq 10/12KeH paccMaTpUBaTh TOJIBKO “KOHCTHTYIIHOH-
Hble BONPOCHI”, OCTABJISASA KOMIETEHIIUIO TOJKOBAHUA O0BIYHBIX 32aKOHOB CylaM
oOweii ropucauxuuu. Heemorpst Ha 310, CileyeT 0TMETUTh, YTO BbISIBJIeHUE KOHCTH-
TYIIHOHHBIX BOIPOCOB MOKET OBITH TPYTHBIM OTHOCHUTEJIHHO NMPaBa Ha CIIPaBeIJIHBOE
cyae0HOe pa3dupaTeaIbCTBO, B CJIydae KOTOPOro JI1000e mpoueccyajibHOe HapylleHne
O00BIYHBIMH CyIaMH MOKET CUMTATBLCSA HApYLIeHHeM MPaBa Ha cIpaBelJInBoe cyned-
Hoe pa3ouparejbeTBo. Cile10BaTe/IbHO, HEKOTOPbIe OTPaHU4YeHHs €O cTOpPOoHbI KoH-
CTUTYHHOHHOTO Cyla KaKyTcsl yMeCTHBIMH He TOJIbKO BO H30eKaHHe cOOCTBEHHOI
Neperpy3sKm, HO TAKKe 1 “U3 yBa)KeHHUs1” K IOPUCANUKINU BEPXOBHBIX CY/I0B.

IV1.2. Obazamenvuasn cuna MOmMueUPOEOK peuieHus

212. MOTHBUPOBOYHOM SIBIISIETCS Ta 9aCTh PEIICHUSI, B KOTOPOH CYyII MpUAaeT GopMy
CBOEMY PEIIEHUI0, U B KOTOPOW HE TOIBKO OTpayKaroTcs "0OOCHOBaHUA" pelIeHus, HO
TaK)Xe JA0TCs MPEINUCaHNs OTHOCUTEIBHO JIaJbHEHIIeH MO3UIIUU Cy/la 10 TTOBOAY
ornpeneneHHoro Bormpoca (“obiter dicta”). Kak npaBuiio, KOHCTUTYIIHOHHBIE CY/IBI IAIOT
TOJIKOBaHME KOHCTHTYIIMOHHBIX M 3aKOHOJIATEIBHBIX MOJIOKCHUH B MOTUBUPOBOYHOM
4acTH pemenus. B rocynapcTsax, e BepXoBHbIC Cy/Ibl HEO(DUIIMATILHO IPU3HAIOT TOJI-
KOBaHHE KOHCTUTYIIMOHHBIX TOJIOKeHUH, nanHoe KonctutyrmonasiM CyaoM, 9TO B Ha-
CTOsIIIEE BpeMs BCTPEYaeTCsl BCce dHalle (MHCTUTYIHMOHAIbHAS JIOSUIBHOCTH MEXIY
KOHCTUTYITHOHHBIMHU OpraHaMu>*®), TapaHTUPYETCS €IMHOO00Pa3HOE MPUMEHEHHUE BhIIIIC-
yKa3aHHBIX HOpM. TeM He MeHee B HEKOTOPBIX TOCYIapCcTBaxX BOSHUKAET BOIPOC OTHO-
cuTenbHO (QopManbHON 00s3aTeNbHON cuiibl ratio decidendi pemenuit Konctury-
nuonHoro Cyna mst oObraHbIX cynoB?3¢. B Uenickoit PecryOmmke KoHCTUTYIIHOHHBIH

233 L. Favoreu niurara u3: H. Schwartz, ykazanunas padora, ctp. 25.

234 CDL-AD(2004)024 Opinion on the Draft Constitutional Amendments with regard to the Constitutional
Court of Turkey.

25 CDL-JU(2009)001, “Reflections on the Execution of Constitutional Court Decisions in a Democratic
State under the Rule of Law on the Basis of the Constitutional Law Situation in the Federal Republic of
Germany”, Baku, 2008.

236 L. Garlicki, “Constitutional courts versus supreme courts”, International Journal of Constitutional Law
2007 5(1), Oxford University Press, Oxford, B:
http://icon.oxfordjournals.org/cgi/content/full/5/1/44#FNS59#FN59, mposepeno 11 deppans 2009. Cm. Takxke
A. ALEN and M. MELCHIOR, The relations between the Constitutional Courts and the other national
courts, including the interference in this area of the action of the European Courts, General Report, Confer-
ence of European Constitutional Courts, XIIth Congress, Brussels, Egmont Palace, 14-16 May 2002, ctp.
48, available in http://www.confcoconsteu.org/en/common/home.html, nposepero 21 centsaopst 2010 roxa.
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Cyn, BBIpaXKasich B IOJIb3Y 00513aTeJILHOM CHJIBI, YTBEPKAAET, YTO 000CHOBAHUE PEILICHHUS
(haKTHUECKN CONEPKUT KOHCTUTYLIMOHHO HEOOX0MMOoe ToiKoBaHue Koncrtutyuu, u
TaKUM 00pa3oM, JOJDKHO B JIaJIbHEHUIIEM MPUMEHSTHCS 0ObIYHBIMU cynamu. OmHaKo
OOBIYHBIE CY/IBI YACTO “‘HE MPUHUMAIOT PEIICHUS B COOTBETCTBHH  C TOIKOBaHHEeM KoH-
cruryrponHoro Cyna??’. B Benrpuu omHOM U3 MPoOIieM SIBIISETCS KOHCTUTYIIMOHHBII
KOHTPOJIb HOPMaTHBHBIX perieHni BepxoBHoro Cyza: 3Tu peleHns IPUHAMAIOTCS IS
oOecrieueHus eIMHO00PA3HOTO CY/ICOHOTO TOJIKOBaHUS 3aKOHOB. Q0 3TO KOMIIETEHIIUN
Konctutynmonnoro Cyaa nocie HeCKOJIbKUX JeT konebanuit Cy cam BBIpa3uil MpaBo-
Byrto no3utuio B 2005 romy”?38. B ABcTpun pemieHus cyia He MOTYT OBITh 00KaJIOBaHBI
B Koucturynmonnom Cyne?®. Takue mpoTuBOpeuns BOSHUKAIOT U B [lombre#,

213. B npaBoBBIX cucTemMax OOIIero Mpasa TOJIBKO PE30TIOTHBHAS YacTh PEIICHUS
(ratio decidendi) mMoXxeT cTaTh 00s3aTEITHLHBIM MIPEICACHTOM, TOTIa KaK MOTHBHPOBOY-
Has 4acTh (obiter dicta) MMeeT TONBKO YOKTAIOIIYIO CHITY>*!.

IV.1.3. O6azannocms npedcmasumso RPEOGAPUMENTbHLLIL 3ANPOC

214. Ecnn Bonpoc 4eTko He peryaupyercst B KoHCTUTY1H, KOHCTUTYLIMOHHBIE CY/bI
YacTO CTaparoTCsl BO3JIOKUTH Ha OOBIYHBIC CY/Ibl 003aHHOCTH MPECTABUTH 3aMPOC OT-
HOCHUTEIFHO KOHCTHTYIIMOHHOCTH HOPMAaTHBHOTO aKTa, MMOJIEKAIIEr0 MPUMEHEHUIO B
KOHKPETHOM [IeJIe, TAK KaK 3TO YKPEIUIeT YHU(PULIUPYIOLLYI0 poib KOHCTUTYIIMOHHOTO
Cyna?*?. Cpenu rocyaapcTB, B KOTOPBIX CYIIECTBYET BO3MOKHOCTH NPEICTaBICHUS
[IPEABAPUTEILHOTO 3aMIPOCa, Pa3InYalOTCsl JBE IPYIIIIBL:

215. 1. T'ocymapcTBa, B KOTOPBIX OOBIYHBIE CYIBl HE IMEIOT BO3MOKHOCTH YCMOTpE-
Hust. Korna BEISIBISIIOTCS (DaKThI, KOTOPBIE MOTYT CTATh IIOBOJIOM JJIsSi COMHEHHI OTHOCH-
TEIbHO KOHCTUTYIIMOHHOCTH TOJIOKEHUS, MOJIIEKAIIEr0 IPUMEHEHHIO B KOHKPETHOM
JeTie, Cybl IOJDKHBI ObITh 00s13aHbl 00paruThest B Koncturynnonnstit Cya ¢ npensapu-
TEIBHBIM 3ampocoM (B Anbanun, ABctpun, benpruu, bocuuu u ['eprierosune, Jlatsuu,
Jlute, Monnose, “briBmiei FOrocmaBckoit Pecryonuke Makenonus” u Pymberanm). A B
ABCTpHUH 3aKOHaM, KOTOPBIE “MOryT IPUMEHSTHCS B KOHKPETHOM JI€N€e, A€TCS Paclliu-
putenbHOe TonkoBaHue: KoHcTuTymoHHbIH Cyn MOXKET OTKa3aTh B MPUHITHU IPe/IBa-
PHUTENBHOTO 3aIpoca K pAaCCMOTPEHUIO, TOJIBKO €CIM HET BEPOATHOCTH, UTO JJISI IPUHSATUS
peLIeHus 0 KOHKPETHOMY JIeNTy HEOOXOIMMO MPUMEHEHHUE TTOTOKEHUS >4,

27 P, Hollander, “The Role of the Czech Constitutional Court: Application of the Constitution in Case Decisions
of Ordinary Courts”, Parker Sch. J.E.Eur. L 4 (1997), uurara u3: W. Sadurski, yka3annas padora, crp.22 f.

238 CDL-JU(2008)040, P. Paczolay, “The Jurisdiction of the Hungarian Constitutional Court”, report for the
seminar “Models of constitutional jurisdiction”, Ramallah, 2008.

29 G. Kucksko-Stadlmayer, Beziehungen, yka3annas pa6ota, ctp. 27.

240 Cm. Pemrenmne Bepxosroro Cyna [Tonsmu IIIPZP 2/09 ot 17 nexa6ps 2009 roxna.

241 Cm. the U.S. Central Green Co. V. United States (99-859) 531 U.S. 425, &:
http://www.law.cornell.edu/supct/htm1/99-859.ZS html, nposepeno 4 mas 2009.

22 General Report, XIIth Congress of the Conference of European Constitutional Courts, (A. Alen, M. Mel-
chior), Brussels, 2002, ctp.7, B: http://www.confcoconsteu.org/en/common/home.html, nposepero 23
(espaist 2009.

28 3. Kucsko-Stadlmayer, Beziehungen, ykazannas padora, ctp. 25 u ciaeyromue.
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216. 2. B bonrapuu, Yemickoit Pecyonuke, I'epmannu, Benrpuun, Utanuu?#, JIrok-
cemOypre, Mansre, Poccun, CiioBakuu, CrioBennu, Typlinu OOBIYHBIN CY/Ibs IPEJICTAB-
JIIeT IpeaBapuTebHbIN 3anpoc B Koncturyuonusiii Cyj, TOJBKO eclid yOSKIeH B
HEKOHCTHTYITHOHHOCTH HOPMATUBHOTO aKTa M OTCYTCTBUH TOJIKOBAHHUS, JOITYCKAFOIIETO
KOHCTHTYITMOHHOE MPUMEHEHHE 3aKOHa. JTO MPOUCXOAUT 0COOEHHO B TEX CIydasX,
KOTJIa CTOPOHBI CYJIOIPOU3BOJICTBA MOJHUMAIOT BOIIPOC 00 MCKIFOYEHUH HEKOHCTHUTY-
unoHHocTH. TeM He MeHee Benennanckas KOMUCCHSI OTMEYAET, UTO €CJIU He MPeaycMOoT-
peH NpsiMOil MHIANBUAYAJBHBIA AOCTYN K KOHCTHUTYUMOHHOMY NPaBOCYIHUIO,
JI0J17K€eH ObITH 10BOJIBLHO BHICOKHIA MOPOT 151 00yC/IaBJINBAHUSA NMPeIBAPUTEIbLHBIX
3ampocoB y0e:xkaeHHeM OOBIYHBIX Cyldell 0 HEKOHCTHUTYUHMOHHOCTH MOJIOKeHHS;
cepbe3HbIX COMHEHUI yiKe 0/KHO ObITh J0CTATOYHO**S. OTHOCUTEIBHO DCTOHUU
CJIelyeT OTMETUTD, UTO cornacHo yactu 1 ctatsu 9 3akona “O cynonpou3BOACTBE B I10-
PAIKE KOHCTUTYIIMOHHOTO HaJa30pa’ B CiIy4ae, €Clu Cy/l epBOi MHCTAHIIUHU UiIu Amen-
nauuoHHbIN Cyn Ipy TPUHSATHU PELICHUS 10 JeNIy HEe MPUMEHSET COOTBETCTBYIOIIUE
00111€00s13aTeIbHBIC AKThI MJIH MEXKyHAPOIHbIC COINIAIICHHS U TPU3HAET MX HEKOHCTH-
TYITMOHHBIMH WJTH OTKA3bIBAET B MPU3HAHUU OOIIE00S3aTEIHPHBIX aKTOB HEKOHCTHTY-
[IMOHHBIMH, OH HATIPaBJISIET PeIIeHHe W MTOCTaHOBIeHne B BepxoBHbiid Cy.

217. Cnenyromuii BOIpOC KacaeTcsl TUCKPEIMOHHOTO IMTOJTHOMOYHS CyIOB B periie-
HUH BOTIPOCA O TOM, JIOJDKHO JIM 3asiBIICHHE 00 UCKITFOYEHNH HEKOHCTHTYIIMOHHOCTH, T10-
JTAHHOE CTOPOHON OOBIYHOTO CYJAONPOHM3BOACTBA, IPEACTABIATHCS B KOHCTUTYITMOHHBIN
Cyn. B Amxupe, Augoppe®*, Apmenuu, bensrun, benopyccuu, ®panuuu, Benrpuu,
Wranuu, JlrokcemOypre, Mansre, [lonbie, CnoBakuu, Mcnanuu, Pymbinuu, Typuuu u
VYkpause perieHue 00bIYHOTO CY/IbU HE MPEICTABIIATH MPEIBAPUTEIIBHBIHN 3aITPOC Ha OC-
HOBaHUH XOJaTaliCTBa CTOPOHBI MTOMUEPKHUBACT HE3aBIUCHUMOCTh ITIEPBOTO, TaK KaK OTKa3
JIOJDKEH OBITHh MOTUBHUPOBAHHBIM, HO HE MOYKET OBITh 00’KaI0BaH (32 UCKITFOUYSHHEM CITY-
YaeB OTCYTCTBHUSI 000CHOBAHUS WJIM HHBIX (DOpMaTTbHBIX oIO0K>*7). TeM He MeHee OTKa3

24 Cm. L.Garlicki, ykazannast pabota, u W. Sadurski, ykazannas padora.

245 CDL-INF(2001)28 Interim Opinion on the Draft Law on the Constitutional Court of the Republic of
Azerbaijan.

246 Crarbst 2 3axoHa “O cyneOHBIX mpolieccax” yCTaHaBIIMBAeT COCTI3aTeNbHBIA PEBEHTUBHBIH MPOLECC /10
TIPUHSTHS PEIISHHs] OOBITHOTO Cy/la OTHOCUTEIIBHO MPEACTABICHN TIpeIBapUTeILHOTO 3anpoca B Korctu-
TymuonHbIid TpuOynan. Korna Koncrurynmonnsiii TpuOyHan npeacTapiseT NpeaBapuTeIbHBIN 3apocC 110
CBOEMY YCMOTPEHHIO MITH XOJaTaiCTBO MPE/ICTABILIIOT CTOPOHBI CYI0NPON3BOACTBa, TpuOyHaI nefcTByer
corracHo crarbe 53.3 3akona “O Koncruryrmonnom Tpubynane” u crarse 2 3axoHa “O cyneOHBIX IIpomec-
cax”’. B cooTBeTCTBHY C yKa3aHHBIMH TOJIOKEHUSIMHI OOBIYHBIN TPHOYHA NPHHIMACET PEILICHUE, B KOTOPOM
HPECTABIICTCS: 000CHOBAHHE M COCPIKAHUE MPEABAPUTEIIBHOIO 3aMpoca, KOTOPbIN JOIKeH OBbITh Mpe-
crapieH B Koncrurynmonnsiii TpuOyHan. CTopoHBI Cynonpon3BoicTBa U [ eHepaabHEIH IPOKypop MOTYT
MPEACTABUTH CBOE MHEHHE, ITOCIIE YET0 OOBIYHBIN CyJl PEIIaeT, IPECTABUTH WIIH HET MPEeIBAPUTEIbHbIN 3a-
IpOC, KaK 3TO ObLIO YCTAHOBJICHO B €T0 MEPBOM PELICHUH, WJIH IIPEACTaBUTh €r0 ¢ U3MEHEHUSIMU.

247 B Typiuu TeM He MeHee, €CITH B X0JIe CyAOIIPOU3BOACTBA OOBIYHBIH Cy/I HE YOSKIEH B CePhE3HOCTH JKa-
700bI 0 HEKOHCTUTYI[HOHHOCTH NMPUMEHEHHOI HOPMBI, TakKasl ’kag00a ¢ OKOHYATEIbHBIM PELICHHEM
MOXKeT OBbITh 00JKaJIoBaHa CTOpOHaMU cynonpousBoacTBa. CoracHo cratbe 152 Koncruryiunm Typrmn
“ecm Cyn, paccMaTPHBAIONINH JEJ10, CIUTACT, YTO 3aKOH HIIH PElIeHNe, IMEIOIee CHTy 3aKOHa, TTOIIe-
JKalee MPUMEHEHUIO B KOHKPETHOM JIEIe, SIBISIETCS HEKOHCTUTYIIMOHHBIM, MU €CTIH OH YOEKIEH B 000C-
HOBaHHOCTH JKaJIOOBI O HEKOHCTUTYLIMOHHOCTH, MPEJCTABICHHON CTOPOHON, OH MPHOCTAHABINBACT
TIPOM3BOACTBO MO Jeiy 10 npuHaTHs pentenus Koncrurynuonnsv Cynom. Eciu cyn He y6exeH B 00-
OCHOBaHHOCTH aJ00bl 0 HEKOHCTUTYLIMOHHOCTH, TaKas ’kanoba ¢ OCHOBHBIM PELICHHEM PacCMaTpH-
BAETCsI KOMIIETCHTHBIM aleUISIIIMOHHBIM OpraHoM”.
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He 00513aTeIbHO MPEIMSITCTBYET NPaBy 3asiBUTENS TPeOOBaTh MPEICTABICHUS ITPEIBAPU-
TEJIHFHOTO 3aIMlpoca B KaXI0W HHCTAHIINH (3TO YETKO BRIpaXXEHO B 3akoHe CaH-MapuHo).
B YpyrBae, ¢ mpyroii CTOpOHBI, MOXKHO 00XKaJIOBaTh OTKA3 Cy/a, a B PyMBIHUM OOBIYHBII
Cynbs 00sI3aH TIPEICTABUTD MPEABAPUTENHHBIN 3arpoc B Koncturynnonsstii Cyz 1o xo-
JaTalicTBY OJHON M3 cTOpoH. Bo dpaHnmy mocie BCTYTUICHUS B CHITY TIOITPaBOK OTHO-
CUTEIIBHO IPEJICTABICHUS MPEABAPUTEIBHBIX 3anpocoB B 2010 roxy oObIYHBIE CyIbH
MPEACTABIAIOT MpeBapuTeIbHbIe 3ampochl B KoHcTuTyinoHHbIM COBET, TOIBKO €CIU
OHHU UMEIOT CEPhE3HBIE COMHEHHSI OTHOCUTEIHHO KOHCTUTYITHOHHOCTH HOPMBL. Eciu
JIEJI0 SIBJISETCS 6€30TIIaraTeIbHBIM, OOBIYHBINA CYIbsI MOXKET IPUHSITH PEIICHHE TI0 JICITY,
naxe ecnu Koncrurynnonsstit Cyj erie He TPUHSAI pelieHue OTHOCUTENHFHO TIPECTaB-
JICHHOTO 3aI1poca.

IV.2. TIpssMoii HHAMBHIYAJIBHBIH JOCTYN U MPodjeMa neperpy3ku
Koncruryuuonsnoro Cyna

218. Tunemma Mexy 3arpyxennoctbio Koncrutyironsoro Cyna u odecredyeHueM
3¢ (EKTUBHOM CHCTEMBI 3AIIUTHI IIPAB YEIOBEKA PEIACTCS PA3IMYHBIMU METOAMU: HE-
KOTOpBIE TOCY/IapCTBa C CAMOTO Havalla He BHEIPHIIN WHANBHTYaJ IbHYIO JKaI00y, TpyTrre
MpeayCcMOTpeH (PUIBTPHI ISl OTCEMBAHUS 3aIPOCOB, KOTOPBIE SBIISIOTCS HECEPhE3-
HBIMH WK "SIBHO" HITU “TIO BCEH BEPOSATHOCTH HE OYy[IyT UMETh ycCIiexa.

219. Bce onmcaHHBIE BhIIE (QPUIBTPHI CITYXKAT IETH COKpalieHus Harpy3ku KoH-
crutyuuonHoro Cyna. Kpome toro, obnerdenuto Harpy3ku Cyza MOTYT CIIyXKHTh Opra-
HU3AIMOHHbIE U3MEHEHUsI, @ TaKXKe OoJiee BHICOKAsl CTeNeHb H30UPaTEeIbHOCTH.

IV.2.1. Ilpeonucanusn certiorari u omoop oen cyoom

220. HecMoTps Ha TO, YTO FOPUCAUKINS HUKECTOSIIINX (eAepaTbHBIX CYI0B U
cynoB mTaroB CIIIA mo KOHCTUTYITMOHHBIM BOTIPOCAaM, KaK TPaBUIIO, HE SIBIISIETCS JTHC-
kperonHoi, BepxoBasiit Cyn Coenuaennbix LlTaToB?* He 00s13aH paccMaTpuBaTh BCe
[peACTaBICHHbIC JieJla U MOKET BBIOMPaTh BOIPOCHI, KOTOPBIE, 110 €0 MHEHHUIO, UMEIOT
CYIIIECTBEHHOE 3HaYE€HUE AJIS 3alIUThl KOHCTUTYLIMOHHOTO CTPOSI WK JUIsl pa3BUTHSI Tpe-
LeIeHTHOTO TipaBa. HecMoTps Ha To, 4TO 00BeM pabOThI COKpaIlaeTCsl PU TaKOH cTe-
neHn u3duparenbHoctH BepxoBHoro Cyma, Takoe YCMOTpPEHHE IIPH OTOOpEe el
WCKITIOYAeT CHCTEeMAaTHIEeCKyI0 MHANBHIYaIbHYI0 3ammuTy. C Ipyroil CTOPOHBI, OTCYT-
CTBUE TIPETUCAHUS certiorari Wi aHAJIOTHYHOTO HHCTUTYTA TPU YCIOBUHU OOJBIION
Harpy3Ku 00s13aTesIbHO IPUBEIET K BHEIPEHHIO MTO100HBIX MeXaHH3MOB caMuM KoHcTu-
TyuroHHbIM Cy10M (HanpuMep OOIIMpHBIE TPeOOBaHUS OTHOCUTEIBHO 10Ty CTUMOCTH),
YTO SIBJISICTCS] aKTOM “‘caM0000pOHbI”. VCIoib30BaHIE TAKUX MEXAaHU3MOB OOBIYHO ObI-
BaeT CKPBITHIM M HE IPU3HAETCS Moib3oBaressiMu. Clie10BaTeNbHO, IPH HATUYUH O0ITb-
II0W Harpy3Kd HMHCTHTYT OTOOpa /el SBISETCS HEOOXOMUMBIM, U OH JOJDKEH OBITh

248 [TpaBmino 10 Bepxosroro Cyna CIIA rmacut: “PaccmorpeHme siena 1o IMpeariucaHuio certiorari He siB-
JsIeTCS BOIIPOCOM TIPaBa, a SIBIIETCS BOMPOCOM CyIeOHOTO yCMOTpeHHs. X0oaaTalicTBa O BbLAade Mpe-
MHCAHUsI certiorari y10BIETBOPSIIOTCSI, TOJIBKO €CIIN CYIIECTBYIOT HEIIPEOI0INMbIE 00CTOSITEILCTBA ™.
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TarenbHo u3ydeH Koncrurynmonneim Cynom. BHenpenue npennucanus certiorari B
HacTosiiiee BpeMs oocyxnaercs B [lapnamente CinoBennu. B npyrux rocyaapcrsax, Ha-
npuMep B I'epManuu, 00CYK1aeTcsi BOMPOC O HATWYNH HEKOTOPOro ycMorpeHus: Kon-
ctutynuonHoro Cyma. Bompoc TpeOyeT manbHEHIero o0Cy AeHUS W PaCCMOTPCHHUS.
Creayet NpuHATH BO BHUMaHKE BONPOC ) (HEKTUBHOCTH CPEICTBA MPABOBOM 3aIIUTHI
(c Touku 3peHust GUIBTPUPYIOIEH (PYHKIIMN KOHCTUTYIIMOHHBIX ano0 it EBporieii-
CKOT'O Cy/ia 10 MpaBaM YeJIOBEKa).

221. Tem HE MeHEe KOHCTUTYLIMOHHBIM CydaM JOJIKHBI IPCAOCTABIATLCSA CPEACTBA
IJIA IpeAO0TBpaIllCHUS HECCPbE3HbIX, 3J10yHOTpC6J'I$HOH_[I/IX HJIN ITOBTOPATOMIUXCA 3Kajo0.

222. Hanpumep 3akonsl 0 Koncrutynuonnom Cyne I'epmannn®®, Bearpun®?, Cno-
BeHun>' u Mcnanuu®? npeaycMaTpuBaroOT MPeBAPUTEIbHBIN KOHTPOJIb OJTHON KOH-
CTUTYIIMOHHOH jkanoObl. JKamoba OymeT OTKIOHEHA, €Clii HE COACPIKUT BOIMPOCHI,
KOTOpBIE SBIISIFOTCSI CYIIECTBEHHBIMU C TOYKHU 3PEHUSI KOHCTUTYIIMOHHOCTH. B FOkHOM
Adpuke Korcturymmonnsrit Cyn paccMaTprBaeT 3asBICHIE WIH 5Kalto0y, IPeACTaBIICH-
HYIO B TIOPSLAKE IIPSAMOTO AOCTYTIA, €CIM B HEM IOJHUMAETCS KOHCTUTYLIMOHHBIN BOIIPOC,
U B MHTEpecax KOHCTUTYLIMOHHOTO MPaBOCyIus paccMoTpeTh ero. B Mzpanie xomerus
U3 TpeX CyAel MOKET OTKJIOHHUTD 3asIBJIICHHE, €CIIM CUUTACT, YTO OHO C NIEPBOTO B3MIsAAa
SIBJIIETCSl HEOOOCHOBAaHHBIM?>?, IHTEpEChI TIPaBOCYIUS BKIFOUAIOT MHOKECTBO DJICMEH-
TOB, B TOM YHCJIC BO3MOKHOCTh ycIiexa, OOIIeCTBEHHBIE HHTEPECHI B JIelie U BOIIPOC O
TOM, uMen i Beiciunit Anemuanuonsbiii Cyl BO3MOXKHOCTB BBIPA3UTh CBOKO ITO3UILIHIO
OTHOCHTEILHO BOITpoca®*,

223. Yacro st pacCMOTPEHHUS 3asIBICHUS U TIPUHATHS PEIIeHns 00 OTKa3e B OCy-
LIECTBIIEHUH KOHTPOJIS B CIIydae, €CIIM 3asiBJICHUE He OyaeT UMETh ycIiexa, IpeaycMar-
pHUBaeTCsl OpraH, COCTOSIIMK M3 MEHBIIEr0 4Hucia cydei (HampuMep B ABCTpHH,
I'epmanuu, CnioBeHnn). Pe3ynsraToM 3TOro SIBIIsieTCs cOKpalieHue Harpy3ku Konetury-
nuonHoro Cyna, a mporecc TpeOyeT MEHbIIeH crereHu GopmaibHOCTH?S, B 3TOM
CMBICIIE CJIeyeT OTMETHUTh HEMEUKYIO MPaKTHKY: 3asBIEHHUS, KOTOPHIE C IIEPBOTO

249 Cratbs 93a 3akona “O ®enepansHom KonctutyrmonHom Cyae (ZOMYCTHMOCTh KOHCTUTYLHOHHBIX
x)anob).

250 Cm., Harrpumep, ctatbio 23 3akona “O Koncrurymmonnom Cyne”, cornmacHo kotopoit: “1. [Ipencenarens
Koncturynnonnoro Cyna HanpaBisieT X04aTaiCcTBO, IPEICTaBIEHHOE CTOPOHOM, HE HaAEICHHOH TPaBOM
NpeJICTaBUTh TAKOE XOIAaTalCTBO, OpraHy, HaJeJIeHHOMY ITPAaBOM IPEICTABUTH €ro, a IBHO 0€30CHOBa-
TebHOe XoaaraiicTBo oTkiousiercs [Ipencenarenem Koncturynuonnoro Cyna.”

251 Crarbs 55b 3akona “O Koncrutynmonnom Cyne”.

(2) KoncTuTynmoHHas sanoba NpruHUMAeTCs K PACCMOTPEHUIO: TIPH HATMYMK HApYIICHUH TIpaB WIN 0C-
HOBHBIX CBOOOJI U€JIOBEKA, IMEIOIINX CEPbE3HbIC MOCIEICTBHUS IS 3asIBUTEIIS; MU, €CITH 3TO KacaeTcst
Ba)KHOTO KOHCTUTYLIHOHHOTO BOIPOCA, MPEBOCXOSIIET0 3HAYEHNE KOHKPETHOTO Aea.

252 CM. 3axoH “O KoncrutynuonnoMm Cyne” ot 2007 roza (¢ monpaBkaMmu).

253 Crarbs 5 Pernamenrta Bepxosroro Cyna.

2% I'maBa 167 (3) Konctutynuu npemycmarpusaet, uto Koncturynnonnsiit Cyn pa3penaet TONbKO KOHCTH-
TYIIMOHHBIE JIeJIa U BOMIPOCHI, CBS3AHHBIE C PEIICHUSIMH 110 KOHCTHTYLIMOHHBIM JienaM. CyJr caM IpHHU-
MaeT OKOHYATENIFHOE PEIICHNE O TOM, SBIISICTCS I BOIPOC KOHCTUTYIIHOHHBIM.

255 CM., Hanpumep, ctatbio 93d.1 3akona “O denepansnom Koncturynmonunom Cyne”, coracHO KOTOPOH,
“1. Pewennsi, mpeyCMOTpEHHbIE B CTaThsX 93 b M ¢, IPUHUMAIOTCS 110 MUCBMEHHOIT pouenype. OTn
petreHus He MOTYT OBITh oOkanmoBaHbl. OTKa3 B IPUHITHH KOHCTUTYIIMOHHON KaT00B! K PACCMOTPEHUIO
He 0053aTeIbHO JOIKEH OBITh MOTUBHUPOBAHHBIM .
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B3IJIsiZa HE SIBIISIFOTCS KOHCTUTYLIMOHHBIMH Kal00aMu, HApaBiAioTCs B “00ui pe-
ecTp”, a He MPSIMO B PEECTp CyAONPOU3BOACTB. B 3TOM citydae 3asiBUTENIO HAMpaBIseTCs
HEO(MUIUAITBEHOE TUCEMO, TOCPEJCTBOM KOTOPOTO €My COOOIIAIOT O BO3MOKHOCTH TIPE/I-
CTaBUTbH XOJATAICTBO O JaNbHEHUIIIEM pPacCMOTPEHHH 3asBleHNs KOHCTUTYIIHOHHBIM
Cynom. Ecniu 3asiBUTENs HaCTAWBACT HA MIPUHSTHN PEIICHUS CYJI0OM, 3asiBIICHIE HAIPaB-
JIIETCSL B PEECTP CYIONPOU3BOJICTB, B IIPOTUBHOM CIIy4ae OHO OCTaeTcsi B 00IIeM pe-
ectpe®®. Takum 00pa3oM, MHOTHE 3asiBICHUS] MOTYT paccMaTpHuBaThCsl PakTHIecku Oe3
OTKJIOHEHUS KaJI0Obl M 0€3 HEOOXOUMOCTH BCTYILICHUSI CYIbH B IMPOIIECC PacCMOTpe-
HUS JieNia Ha JaHHOU crajguu. Kpome 3Toro, HHIUBUIyallbHAs kKano0a JI0JHKHA ObITh
TIPUHSATA KOJUIETHEH U3 TpeX cymel (vun manaroif) cormacHo § 93 a 3akona “O deme-
pansHOM Koncrurynumonnom Cyne”. Kosierust npuHUMAaeT pelieHue o Aeiy B COOT-
BerctBuU ¢ § 93 ¢ (1), ecinm OHO 4eTKO 000CHOBAaHO, M KOHCTUTYIIMOHHBIA BOIIPOC 10
Jeny ObUT B IPUHLMIIE PELICH OAHOM U3 Tajar.

IV.2.2. Opeanuzauyus Koncmumyyuonnozo Cyoa
1V.2.2.1. Bonvwe compyonuxos

224. BeHeNIMAHCKAS KOMHUCCHSI PEKOMEH/IYET, YTOObI CYIbSIM MOMOTAJI KBAJIH-
(puuHpoBaHHbIE MOMOUIHUKH; UX YHCJIO0 J0JKHO ONPENeISIThCS B COOTBETCTBHM C
Harpy3koii Cyna?s’. “B 3aBUCHMOCTH OT Ynciia U KBaTU(DUKAITIH COTPYTHUKOB, CEKpe-
tapuar Cyzia MOXeT OCYIIECTBIISTh HadalbHOE NIPEABAPUTENIBHOE N3yUeHNE 00paIeHus,
YTOOBI IO MEpPE BO3MOXKHOCTH HCKITIOUUTH SIBHO HEJIOITyCTUMBIE )aoObl. Tem He MeHee,
ITOCKOJIBKY CyZicOHasi BIACTh HE MOXKET OBITh JICJIETHPOBaHA CEKpeTapuary, MHCHHUE 10~
CJICJTHETO MOXKET OBITh TOJBKO KOHCYJITATUBHBIM 28, DaKTUYEeCKH, TOCTOSHHBIH aria-
par wid JJIUTEIbHOE BpeMsl paboTaonue COTPYAHUKH TPEA0CTABISIOT BO3MOKHOCTD
U1t (hOPMHUPOBAHUS HHCTUTYIIMOHATLHOM TTaMSTH, CITOCOOCTBYIOIIEH OOMBITICH corta-
COBAaHHOCTH U ITOCJIEJIOBATEILHOCTH TPEIEICHTHOTO MpaBa Cy/a; JaHHBIA BOIIPOC SB-
nsieTcs 0oJiee yMECTHBIM OTHOCHUTENBHO CTPaH KOHTUHEHTAILHOW ITPaBOBOM CHCTEMBI,
4YeM JUIsl CTPaH CUCTEMBI OOIIETo Mpaga.

1V.2.2.2. [laramol ¢ menvuum wuciom cyoetl

225. Ilenecoo0pa3HbIM MeTOOM /JJIA coKpaleHusi Harpy3ku Cyna MoxeT ObITh
co37aHMe MEeHbIINX CYIeiiCKUX NaJIaT NPy pa3pelleHny Je/l, HHUIMHPOBAHHBIX B
pe3yJbTare OJHOI0 U3 BUAOB HHAUBUAYAJIBHOIO A0CTYNA, PELICHUS] 10 KOTOPBIM
HAOJIKHBI IPUHUMATHCS B IIJIEHAPHOM 3aceJaHHH TOJILKO PU HAJUYHMHM HOBBIX WJIH
BAJKHBIX BONIPOCOB. Ba:kHo, 4To0bI 3ak0H 0 Koncrutynuonnom Cyne npexycmar-
PHBAJI BO3MOKHOCTb pPa3pellcHus /ie B INICHAPHOM 3aCeJaHUH B cliydae IPOTH-

256 Merkblatt tiber die Verfassungsbeschwerde zum Bundesverfassungsgericht, B:
http://www.bundesverfassungsgericht.de/organisation/vb_merkblatt.html, nposepeno 8 uronst 2009.

27 CDL-AD(2008)030 Opinion on the Draft Law on the Constitutional Court of Montenegro.

258 CDL-STD(1995)015 The Protection of fundamental rights by the Constitutional Court, Science and
Technique of Democracy no. 15, 1995.
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BOpeYHii B pellleHUsX MaJaT; B IPOTUBHOM CJIydae, CO3J1aeTCsl yrpo3a eMHCTBY MpakK-
trku Koncturynuonnoro Cyna?®. Kpome Toro, 10KHBI OBITh HEJIBYCMBICIICHHBIE ITpa-
BUJa BO m30exaHue J000W BO3MOXHOCTH TMPOSBICHHS MPEIB3SITOCTH IPH
pacpeneeHuy Aell MeXAy NajlaTaMy WM IIPU ONpPENEJICHUN cocTaBa MnociaeaHux. B
JTAHHOM KOHTEKCTE OTIHCHIBAIOTCS TOJIBKO COOTBETCTBYIOIIE OPTaHbI (TUIEHAPHOE 3ace-
JIaHWe, KOJIJICTUH, MAJIaThl), IPHHUMAIOIIIE PEIISHHS 10 JeiaM, KaCaoIIMMCS UH/INBH-
nyanbHOro nocrymna. Koncrutyuuonusld Cyn mpUHUMAET pEIIeHHs Mo JeiaM Ha
OCHOBaHWH MHAMBUAYaILHOTO JIOCTYTIA B IUICHAPHOM 3aceJaHny B An0aHnu, ApMEHUH,
Kumnpe, I'pertun, JlarBunm, Jluxrenmreitne, Pymeiann, CnoBennn, “beurei FOrocnas-
ckoif Pecrryonmuke Makenonus” u Yikpause. B ['epmannn®®’, Poccun n FOxxaOM Adprke
pelIeHns IpUHUMArOT nanatel U3 8 - 11 cyzneii, B XopBarnn?®! u Mcmannm - u3 3 wnn 6,
B ABctpum, bocuuu u I'epuerosune, Jlanuu, Ictonuu, JlrokcemOypre, Monako, Hop-
Beruw, LlIBelinapun u [lonbme - u3 5, B I'py3un®®?, Yemckoii Pecniybnuke, Benrpuu,
Manste, CnoBakuu u llBeiinapun - u3 3 win 4 cyneit. B Ilopryranuu, xorna Koneru-
TynnoHHbIH Cy/l He IPUHUMAET pelIeHUe B INIEHAPHOM 3aCeJaHHH, €T0 MajiaThl COCTOSAT
m3 1, 3 mwiu 5 cymeii. B U3zpaune BepxoBubiit Cymn 0OBIYHO 3acemacT B KOJJISTHH U3 3
cyneit, ecnu a0 BeictyruieHus B Cyne Ilpencenarens unu 3amecturens [Ipeacenarens
HE PEIaeT, 9YT0 HEOOXOIMMO YBEIIMYHUTh KOJIMYECTBO CY/IeH KOJUISTHH JI0 JTF0O0TO HeYeT-
HOTO uyucna cyaeil. Kpome 3Toro, Komieruu MOryT peluTh YBEIUIUTh YUCIO CBOUX
cynen.

YacTHYHBIC 3aKJII0YEeHHS OTHOCUTEJIbHO [1aBeI IV

26. Ilomaomounst Korcrurymmonnoro Cyma v IEHCTBHE €T0 PEIICHUN TIpeoTpe-
JEJSIIOT HaJW4due MpoO0JieM OTHOCHTEIHHO OTHOIIEHWH Mexay KoHCTHTYIMOHHBIM
Cynom 1 0OBIYHBIMHU CYJIaMH, TaK KaK ITOCJICAHHUE JOJDKHBI TPUMEHSTh 3aKOHBI U OJHO-
BPEMEHHO cOOIoIaTh BepxoBeHCTBO KoHcTuTymu. Kpome Toro, Jutst iuiia, 4bH npasa
6I>IJII/I HapyHI€HbI, BaXHbI IIOJJHOMOYHA U T'OTOBHOCTDH OGI)I‘IHBIX CyaoB paccMaTpuBaTrb
BOIIPOCHI KOHCTUTYIIHOHHOCTH, TaK KaK OT ATOTO 3aBUCUT OBICTPOE PACCMOTPEHUE Ha-
pyUIEHUH WM B OOBIYHOM CYHOIIPOM3BOJCTBE (B JCTICHTPATN30BAHHBIX WJIN CIICIIH-
AJTBHBIX CHUCTEMax), WIH IMOCPEIACTBOM MPEICTABICHUS MIPEIBAPUTEIHHOTO 3arpoca.
Hanpspkenre B OTHOMIEHUSX MEXAy 00bIdHbIME cydamu 1 KoHcTuTyroHHBIM CynoM

259 CDL-AD(2004)024, Opinion on the draft constitutional amendments with regard to the Constitutional
Court of Turkey.

200 denepanpHblii KoHCTUTYIIHOHHBIH Cy[ COCTOUT W3 IBYX OTACIBHBIX U PABHBIX MAJIaT, BKIIOYAOMIIAX
BoceMb wieHOB (cTathu 2.1 1 2.2 3akona “O dexnepansuom Koncrurynmonnom Cyne”). Kaxnas u3 Hux
nerctyer ot uMeHH “ @enepansHoro Koncruryunonnoro Cyna”. B KOHCTUTYIIMOHHOM CY/IOTIPOU3BO/I-
cTBe TobKO [Imenym, To ecTh Bee 16 cymelt, mpuHNMAeT pelIeHne, eCITH Maiara CKIOHISTCS K IPHHATHIO
pelIeHns, He COOTBETCTBYIOIIEr0 IPAaBOBOM MO3ULKHU APYroi nmanarsl (ctaths 16). B kaxgoil manare
€CTh HECKOJIBKO KOJUIETHH, BKJIIOYAIOMINX TPeX WiIEHOB (cTarhs 15a.1), KOTOpbIe OCYIIECTBISIOT CyI0-
TIPOMU3BOACTBO MO KOHCTUTYIIMOHHBIM aJ00aM U M0 KOHKPETHOMY KOHTPOJIO 3aKOHOB.

201 TTanaTsl NPUHUMAIOT PELICHUS 0 KOHCTUTYLIMOHHBIM AenaM eanHortacHo; KC Taxoke npuHUMaeT pe-
LIEHHs B IUIEHAPHOM 3aCe/IaHuH T10 JieJIaM 10 a0CTPAaKTHOMY KOHTPOJIO M €CITH He MPUHSIT eIHHOIIac-
HOTO PEIICHNUS 110 KOHCTUTYIIMOHHOM jkanooe.

202 B xonnerusix Koncrurynmonnoro Cyna I'py3un 3acenator 4 cynei.
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HEen30€KHO B CUCTEME C [IEHTPAIIM30BaHHOM KOHCTUTYIMOHHOM ropucaukuueit. Cnemyer
OTMETHTb, YTO OTHOLICHUS MKy KoHnctutynnonHsiM CynoM U OOBIYHBIMU CydaMH
MeHee KOH(IIMKTHBI B Clly4ae HOPMaTHBHOW KOHCTHTYIIMOHHOM YKaJ00bl, YeM MOJTHOM.
Bo n3bexanne HanpspKeHUs U KOH(IMKTOB OTHOCUTENBHO MOJIHOMOYKH Benennanckas
Komuccust pexkomeHyeT n30exaTh TAaKoro peleHus Bonpoca, korna KoHcTuryimoHHoMy
Cyny npenocrasisiercs craryc "Bolimectosiero Bepxosaoro Cyna'", BMEIIMBAIOMETOCS
B MPUMEHEHHE 3aKOHOB OOBIYHBIMH CyIaMu, U cienoBaresnbHo, Koncturyunonnsiit Cyn
JIOJDKEH PaccMaTpUBATh TOJIBKO KOHCTUTYIIMOHHBIE BOTIPOCHI, OTpaHUYHBas cepy KOHT-
pons ratione materiae, a Taxxke npenorspamas neperpysky Cyna. Tem He meHee Tpo-
Oimema pucka neperpy3ku Cyna DomkHA OBITH cOajJaHCHPOBaHA ¢ HEOOXOIMMOCTHIO
obecnieueHust 3pHEeKTUBHOrO MHAMBHIYaIbHOTO JOCTYIIA K KOHCTUTYLIMOHHOMY IIPaBO-
CyIuIo. 3alyTa Mpas 4ejoBeka TpeOyeT, 4ToObl Bce OOBIYHBIC CYbl UMENN TOCTYII K
KOHCTUTYLIMOHHOMY TIPABOCY/IMIO, & HE COKPAILAIOCH YK CI0 AP (EKTUBHBIX CPEACTB Mpa-
BOBOH 3aIIUTHI TOCPEACTBOM UYPE3MEPHO CTPOroro 0T00pa 3asBIEHUH, KaCaoINXCsl KOH-
CTUTYIIMOHHBIX BONPOcoB. ClieIoBaTeIbHO, OOBIYHBIC CYIIbI HMEIOT HEKOTOPYIO CTEIICHb
cBOOOABI ycMOTpeHusl. Ecnn oHM yBepeHbl B HEKOHCTUTYLIMOHHOCTH IIOJIOKEHHUSI, OHU
JOJKHBI UMETh BO3MOKHOCTB 00palaThes ¢ MpeBapuTeIbHbIM 3anpocoM B Konerury-
uuoHHbIA Cyq UIsl OCTIapUBaHUsl paccMaTpuBaeMoi HOpMbI. Eciu He mpeaycMoTpeH
OPSIMOM MHIUBULYaJbHBIN JOCTYI, CEphe3HbIE COMHEHHS JOJIKHBI OBITh J10CTATOUHBI
JUIS. OCYIIECTBIEHUS MpeiBapuTeabHOro KoHTposs B Koncturyiuonnom Cyge.

227. Jlns obecniedeHusi COOTBETCTBYOIIETO OalaHCa MKy HHTEPECaMH UH/IUBH-
JIyaJIbHOTO JIOCTYIIa K KOHCTUTYIIMOHHOMY TIPAaBOCY/IHIO U OTPAaHUYCHUSIME B chepe mos-
nomouuit Koncturyrmmonnoro Cysia v puckoM ero neperpy3ku Benermanckas KoMuccus
PEKOMEHIIYET, YTOOBI CYIbIM TIOMOTAN KBAaTU(MUIINPOBAHHBIC IIOMOIIHUKH; UX YHCIIO
JIOJIKHO ONPEAENIATHCS B COOTBETCTBUU € Harpy3koil Cyna. Hagnexxamas 1eareabHOCTh
Cyna nomxHa 00ecIieqnBaThCs IPaBUIIBLHBIM pacIpeielieHneM Cy/ieH B IaiaTax, 4To sSB-
nsiercst 3 (HEKTHBHBIM METOJIOM COKpartlieHust Harpy3ku Cyia, HO BMECTE C 3TUM JIOJDKHBI
CYIIECTBOBaTh MEXaHU3MBbI JIJIsl 00SCIICUEHUS €IMHCTBA CyieOHOM npakTruku KoHcTUTY-
nuonHoro Cyra.
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