The Procedural Decision of the Constitutional Court of the RA
on the Application Filed to the Constitutional Court of the RA by the Candidate for the RA President A.Melikyan on 1st February 2008

    The candidate for the RA President by his application literally makes the request “To consider subpoint “b” of Article 2 of the RA Law “On Amendments to the Electoral Code of the RA” of 26.02.2007 for the candidate for the RA President A.Melikyan as an obstacle during the RA Presidential elections of February 19, 2008 and eliminate it.”
Having examined the application and presented arguments, the Constitutional Court states that Article 52 of the RA Constitution stipulates two cases of delay and appoint of new Presidential Elections. First, by the virtue of law it is implemented in the case of death of the one of the candidates before the Election Day, second, as the result of evaluation of the created situation when one of the candidates for the President of the Republic faces insurmountable obstacles and such obstacles still exist. Moreover, the norm of the Constitution emphasizes the circumstance of arise of the insurmountable obstacle “…for one of the candidates.” This is the case when the candidate has not deceased but he faces such a situation when his/her participation in the process of elections becomes impossible. The competence of evaluation of this situation is conferred to the Constitutional Court. Based on the logic of Articles 52 and 100 (Point 4) of the Constitution of the RA, Paragraph 5 of Article 75 of the RA Law “On the Constitutional Court” defines that: “The Constitutional Court can determine the obstacles as insurmountable if they appeared and make the participation of the given candidate in the electoral processes impossible for the reasons non-dependant from the candidate”.
     The constitutional provision of “Insurmountable obstacle” has originated from the practice of the French constitutional-legal practice and the Constitutional Council of France during the numerous discussions interpreted this provision as impossibility of personal participation of one of the candidates in the process of elections owing to his/her specific situation. 

    The Constitutional Court has no competence to eliminate the obstacle and the Court cannot eliminate the obstacle. According to Articles 52 and 100 (Paragraph 4) of the RA Constitution the Court can recognize it either insurmountable or eliminated. Therefore, the applicant’s request to eliminate the obstacle is not the subject to the jurisdiction of the Constitutional Court. 

      The issue raised by the candidate for the RA President A. Melikyan apparently does not concern the constitutional-legal content of the conception of “insurmountable obstacle”. The applicant actually raises the issue of conformity of the amendments of the Electoral Code (the RA Law “On Amendments to the Electoral Code of the RA) with the Constitution and presents his arguments in this aspect. However, Article 101 (points 1, 3, 4, 6, 7 and 8) of the RA Constitution provides for the exhaustive list of subjects who have the right to apply to the Constitutional Court on the issue of conformity of law or certain provisions of the law with the Constitution, and the candidate for the RA President is not entitled with such a right. The Constitution requires also that the Constitutional Court shall consider the case only based on the application filed by a subject, who is authorized to appeal concerning the given issue. 
      Simultaneously, pursuant to Article 32 of the RA Law “On the Constitutional Court” the Constitutional Court adopts a decision to reject the review of the case if the issue raised in the application is not subject to the jurisdiction of the Constitutional Court or the applicant is not authorized to appeal to the Constitutional Court.

The examination of the application also confirms that not only the requirement of Point 4 of Paragraph 2 of Article 27 of the RA Law “On Constitutional Court” has not been taken into consideration, but also the requirements for applications on the basis of Points 1 and 4 of Article 100, Points 6 and 9 Articles 101 of the RA Constitution and applications provided by Articles 69 and 75 of the RA Law “On the Constitutional Court” have not been distinguished.      
Having regard the foregoing, the Constitutional Court 

Decided:
On the basis of Articles 52 and 101 of the RA Constitution, Articles 32, 61 and 75 of the RA Law “On the Constitutional Court” to reject the review of the case on the basis of the application of the candidate for the RA President A.Melikyan.
CHAIRMAN OF THE CONSTITUTIONAL COURT

OF THE REPUBLIC OF ARMENIA                                                   G. HARUTIUNYAN   
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