NMEHEM PECITYBJIMKHU APMEHMUS
INOCTAHOBJIEHUE
KOHCTUTYHHUOHHOI'O CYJA PECITYBJIMKU APMEHUA

1O AEJIY Ob OIIPEJAEJIEHUHN BOITPOCA COOTBETCTBUA KOHCTUTYLIUHN
HOPM, IPEAYCMOTPEHHBIX YACTbBIO 6 CTATbBbH 284 YT'OJIOBHO-
MPOILIECCYAJBHOI'O KOJEKCA PA U B3BAUMOCBSI3AHHBIMU C HEA
CTATbAMM 287-289, YACTHBIO 2 CTATBHU 385 TOI'O ’KE KOAEKCA, YACTSIMU 1
U 2 CTATBH 6 3AKOHA PA “OBb OITEPATUBHO-PO3BICKHOU
JAEATEJIBHOCTH”, HA OCHOBAHHNU OBPAIIEHUA ATIEJLJIALIMOHHOI'O
YI'OJIOBHOI'O CYJA PECITYBJIMKN APMEHUSA

r. EpeBan 28 ampens 2020 .

Koncturynuonnsiii Cyza B cocrase I'. ToBmacsina (npeacenarenscTBytomuii), A. ['ionyMsiH,
A. lunansina, @. Toxsua, A. TynsHa, A. Xadarpsina, I'. Hazapsina (noknaquuk), A. IlerpocsH,

¢ yuacTueM (B paMKax MMCbMEHHOU MPOIICAYPHI):

3asiBUTENS — ATICJUIAIIMOHHOTO YTOJIOBHOTO cyaa Pecrybnuku Apmenus,

MIPUBJICYCHHOTO B KA4YE€CTBE CTOPOHBI-OTBETYMKA MO JAETy OPUIUAIBHOTO MPEICTaBUTEIS
Hammonansnoro CoOpanust — HavanpbHuKa OTena IpaBOBOTO OOECIIEUEHUS W OOCITYKUBAHUS
Anmapara Hannonansunoro Co6panns K. MoBcucsiHa,

coriacHo nyHKTY 1 cratbu 168, yactu 4 cratbu 169 KoncTtuTynuu, a Takke ctaThsiM 22 u
71 Koncturynuonnoro 3akona “O Koncruryuuonnom Cyze”,

paccMOTpesl B OTKPBITOM 3aCeIaHHM M0 MUChbMEHHOH mporeaype aeno “O0 omnpeneieHun
BONpOca COOTBETCTBHS KOHCTUTYUMM HOpPM, MPEIyCMOTPEHHBIX 4YacThlo 6 cTaTthu 284
VYT0JI0BHO-TIpOLIECCYaNbHOTO KOAekca PA u B3auMOCBsI3aHHBIMH C Hell ctarbsamu 287-289,
gacTeio 2 crathu 385 Toro ke Koaekca, wactsmu 1 u 2 crateu 6 3akoHa PA “O06 omepaTuBHO-
PO3BICKHON JIeATENBHOCTH , Ha OCHOBaHUM oOOpalleHuss AMNEUISIIMOHHOTO YTOJOBHOTO CyAa
Pecriyonuku Apmenus”.

YroaoBHo-npoueccyanabHblii kogekc PecmyOiamkn Apmenns (nanee - Koaekc) npusst
Harmonansubim Cobpanuem 1 utons 1998 r., nmoanucan [lpesunentom PecnyOmuku 1 ceHTSOps

1998 r. u BcTynmu B cuity ¢ 12 staBapst 1999 r.



OcnapuBaeMasi 10 HacrosieMy aeny 4dactb 6 crateu 284 Kopmekca, o3aryiaBieHHOU
“TlopsimoK ~ pacCMOTpEHHUsI  XOJaTaiicTB 00  OCYIIECTBICHHH  OINEPAaTHBHO-PO3BICKHBIX
MEPONPUATHI, yCTaHABINBAET:

“Tlo pe3ynbTaTaM paccCMOTPEHHUS BOMPOCA CYJl BBIHOCUT IIOCTAHOBJICHHE O Jlaue pa3pelIeHHs
Ha OCYUIECTBIIEHHE ONEPATUBHO-PO3BICKHOTO MEPONPUATHS HIIM 00 OTKIIOHEHUH XOJaTaicTBa, ¢
YKa3aHHEeM OCHOBAaHUU yIOBJIETBOPEHHs WU OTKIOHEHHs. Cya BO3BpaIaeT COOTBETCTBYIOIIHE
MaTepuasbl B OpraH, OCYIIECTBIISIOMINUN OTIEPATUBHO-PO3BICKHYIO ACSITEILHOCTD .

Cratpu 287-289 Konekca ycraHaBIMBaIOT:

“Crarbsa 287. O6xanoBanue CyaeOHOTO MOCTAHOBJICHHS 00 HM30paHWM WU HEUM3OpaHUH
3aKJIFOUEHUS TIOJT CTPAXKy B KQUECTBE MEPHI MPECCUCHHUS

1. XKanoOsl Ha mMOCTaHOBIIEHHE CyIbU 00 HM30paHMM WIM HEU30paHWU 3AKIIOUYEHUS TOX
CTpaXx<y B KaueCTBE MEpPhI IIPECceueHus, a TaKXKe O MPOJUICHUU WK 00 OTKa3e B MPOAJIEHUHU CPOKa
HAXO0XJACHUS MOJ] CTpaXKel MPUHOCATCS B ANECIUISIMOHHBIN CyJl IPOKYPOPOM, OOBHHSIEMBIM, €TI0
3aIIUTHUKOM WJIM 3aKOHHBIM IPEICTABUTENIEM HEMOCPEACTBEHHO, MO0 4Yepe3 CyIl, BHIHECIIHA
MMOCTaHOBJICHHE, JTHOO0 Yepe3 aIMUHUCTPALIMIO MECTa COJEPIKAHUS 3aKIIFOUEHHBIX TTOJ] CTPAXKY.

2. AIMUHHCTpalMsl MECTa COAEPKaHUS 3aKITIOUEHHBIX MO CTPaxy, MOJIY4YUB aJpPECOBAHHbBIE
B Cy/[I ’KaJIoObl, 00s513aHa 3apEeruCTPUPOBATh UX U HAMIPABUTH IO MOJICYIHOCTH, YBEAOMUB 00 3TOM
Ha/I3MPAIOIIETO IPOKYpopa.

3. ANCISIMOHHBIA CyJ, MONXy4uB >KaynoOy, Oe3oTiaratelbHO HCTpeOyeT MaTepHallbl,
000CHOBBIBAIOIIINE HEOOXOIUMOCTh 3aKJIFOUCHHS MO CTPAXKY, M IIOCTAaHOBJIEHHE Cy1a’.

Cratbs u3mMenena B cootBeTctBuM ¢ 3akoHoM HO-91-N ot 25.05.06 1.

“CraTba 288. CyneOHas mpoBepka 3aKOHHOCTH W OOOCHOBAaHHOCTH ITOCTaHOBIIEHUS 00
n30paHuy UM HEM30paHUU 3aKITIOYCHHS IO CTPAKY B KAY€CTBE MEPhI IPECEUCHUS

1. CynebGHasi mpoBepka 3aKOHHOCTH M OOOCHOBAHHOCTH W30paHUs WM HEW30paHHs
3aKJIIOUEHHUs TOJ] CTPaXXy B KauyecTBE Mephl MPECEUEHHUs, a TaKKe MPOAJICHUS WIM OTKa3a B
MIPOJUICHUN CPOKA COMIEPIKAHUS MO CTPAKEH MPOU3BOAUTCS ATICIUIAIIMOHHBIM CYIOM.

2. Cyn npoBepsieT 3aKOHHOCTh M1 00OCHOBAHHOCTD 3aKJIIOUEHHS IO CTPaXKy HIIU MPOAJICHUS
CpOKa COJIep)KaHusl MOJ CTpaXkeil B TeueHHe TpexX JHEH co JOHA MOJydyeHUsT MaTepuaios,
MOITBEPKIAIOIIUX 3aKOHHOCTh U 000CHOBAaHHOCTH M30PaHHOI MEpHI ITpeceueHusl.

3. CyneOHas mpoBepka MPOHW3BOAUTCS B 3aKPHITOM CYyA€OHOM 3acelaHud C y4acTHEM
MpOKypopa © 3alUuTHHKA. HesBKka CTOpPOHBI, TPEIBAPUTEIHLHO OCBEAOMIICHHOW O JHE

paccMOTpeHHsl KajJo0bl, HE MPEMSITCTBYET OCYIIECTBICHHUIO CyneOHON mpoBepku. Cya MOXKeT



BbI3BaTh B cyAeOHOe 3acefaHue ISl Jaud OOBSCHEHUI COTpPYAHHKA OpraHa JIO3HAHUS WIH
CJIeIOBATENs, a TAKIKE MOTEPIEBIIIETO.

4. B nHayane 3acenaHus MpeACEaTelIbCTBYIOIIUN CyIbsi OOBSBISAET, Kakas jkanoda Oyner
paccMaTrpuBaThCs, MPEACTABISAET SBUBLIMXCS B CyI JIMI U pa3biCHAET MM HX MpaBa U
00s13aHHOCTH. 3aTeM 3asBUTEIb, €CJIM OH y4acTBYET B PaCCMOTPEHHUU >KajoObl, 00OCHOBHIBAET
XKasoOy, MOCIe Yero 3acIyIINBAIOT IPYTUX JUI], IPUCYTCTBYIOIINX Ha 3aCeIaHUU.

5. B pe3ynbrate cyneOHOI MPOBEPKH CY/ BEIHOCUT OJTHO M3 CIICAYIONIUX MOCTAHOBICHUH:

1) 06 oTMEHE 3aKTI0UEHHUS O] CTPAXKy B KaU€CTBE MEPhI MPECEUCHUSI K OCBOOOXKICHUH JTUTIA
U3-TIO/I CTPAXKU;

2) 006 u3OpaHuH 3aKIIOYCHUS MO/ CTPAXKY B KA4eCTBE MEPHI MPECEUCHHS WU O MPOJICHUN
€ro CpOKa;

3) 00 ocTaBieHUN KanoOkl 0€3 YIOBICTBOPEHUS.

6. B cmyuae, korma B 3aceqaHHe HE NPEJICTABJICHbI MaTepuaibl, MOATBEPIKIAOIINE
3aKOHHOCTh M OOOCHOBAaHHOCTh W30paHUsS 3aKIIOYCHHUS TOJ CTpaxy B KadecTBE MeEphI
MpeceueHns, a TaKXKe TMPOAJICHUS CpPOKa COJCpXKAHUS TMOJ CTpaked, CyJ BBIHOCHT
MMOCTAaHOBJICHHE OO0 OTMEHE NaHHOW Mephl TMPECeUYCHHS M 00 OCBOOOXKICHHM JIMIA HW3-TIOJ
CTpaxH.

7. Kommsi mocTaHOBJIEHUS CyJa HANpPAaBISETCS MPOKYpOpPYy M 3asBUTENIO, a B clIydyae
BBIHECCHHUSI TTIOCTAHOBJICHHSI 00 OCBOOOXKICHUH JUIIA U3-TIOJ CTPAKU — TaKKe aJIMUHHUCTPAINH
MecTa CoiepKaHUs 3aKII0YEHHBIX MO CTPaXKy, JIs1 HEMEIJICHHOT'O UCTIOTHEHUSI.

8. B ciywae ocraBieHus *kanoObl 0e3 yIOBIETBOPEHUS MOBTOPHOE PACCMOTPEHHE CYIOM
XKaJIOOBI TOTO JK€ JUIAa MO0 TOMY K€ JIeNy B MOPSIKE, YCTAaHOBICHHOM HACTOAIIEH CTaThel,
JIOMTYCKAETCs B KAXKJIOM ClIydae MPOJICHUs CPOKA CONEPIKAHUS MO CTpaXken”.

Crarpsa u3MeHeHa B coorBercTBrM ¢ 3akoHoM HO-91-N ot 25.05.06 rona.

“Crarba  289. OOxanoBaHWe W TMPOBEpPKAa TOCTAHOBIECHUW Cyda O TPOBEIACHHUH
CIIEJICTBEHHBIX JCHCTBHI M ONEPATHBHO-PO3BICKHBIX MEPOIPUSATHH, a TAKXKE O MPUMEHEHUH Mep
MPOLIECCYaTLHOTO MPUHYKICHUS

OO6xanoBaHue M TpOBEpKa CYAEOHBIX TIOCTAHOBJIECHUN O MPOBEICHUH CIEICTBEHHBIX
JNEUCTBUA M ONEPATUBHO-PO3BICKHBIX MEPONPHUATHN, a Takke O MPUMEHEHUH Mep
MPOLIECCYaTbHOTO TPUHYKACHHS, 3a MCKIIOYEHUEM TMPEIyCMOTPEHHbIX cTaThed 289.1
Hactosmero Kogekca cnydaeB, IpOU3BOAATCS 1O MpaBUIIaM, MMPETYCMOTPEHHBIM CTaThsiMu 287

u 288 Hacrostero Komekca”.



Cratea gomondeHa B coorsercTBrd ¢ 3akoHoM HO-69-N or 16.01.18 roxa.

Yacte 2 crateum 385 Kopekca, o3armaBneHHoi “Ilpexensl paccMOTpeHHs [ena B
ANEeUIAIMOHHOM CyJie”, yCTaHABIUBAET:

“2. 3a WCKIIIOYEHUEM JIeJI, PACCMOTPEHHBIX 10 TIPABUJIAM TJIaBBI 45t Hactosmiero Komekca,
ATe/IAIMOHHBIN CyJl IepecMaTpUBaeT CyJeOHBII aKT M0 UMEIOIIKUMCS B JIeJe 10Ka3aTeabCTBaM,
a B IIPENYCMOTPEHHBIX YaCTbIO TpeTheil cTarbu 382 Hactosiero Koaekca MCKIIOUUTENBHBIX
CIIydasix — TaKXKe IO JTOMOJHUTEIBHO MPECTaBICHHBIM TOKA3aTeIhCTBAM .

3akoH PA “O06 onepaTMBHO-PO3BICKHOM [eATeJbHOCTH (1anee - 3aKOH) NPUHAT
Hammonansubeim Cobpanuem 22 okts6ps 2007 roga, noanucan Ilpesuaertom Pecrybmuku 19
Hos10pst 2007 rona u Betynua B cuity ¢ 8 nexabpst 2007 rona.

Yactu 1 m 2 cratem 6 3akoHa PA “O0 omepaTHBHO-PO3BICKHOW JIEATEIBHOCTH ,
o3aryaBiieHHOW “Tly0OMMYHOCTH MaTepHalioB M JOKYMEHTOB, IOJIYYCHHBIX B PE3yJIbTaTe
ONEPATUBHO-PO3BICKHBIX MEPONPUATUN, YCTAHABIUBAIOT:

“1. Kaxxmoe UII0 B TPEXMECSYHBIA CPOK IMOCIE OTKa3a B BO30YKICHHH B €0 OTHOIICHUU
YrOJIOBHOTO Jiefla WM TPEKpalleHusl MPOU3BOACTBA MO BO30YXJAEHHOMY B €ro OTHOIICHUH
YTOJIOBHOMY JIE€JY - B CBSI3U C OTCYTCTBUEM COOBITHS MIPECTYIICHUS UM OTCYTCTBHEM B JCSTHUU
cocTaBa TNpeCTyIUieHus JuOO0 TpU3HAHUSA YroJOBHBIM 3aKOHOM TNPUYMHEHHOrO Bpena
3aKOHOMEPHBIM WM BBIHECEHHsS] B €Tr0 OTHOIICHHH OINPAaBIATEILHOTO IMPHUTOBOpa - BIIPABE
UCTpeOoOBaTh OT OpPraHoB, OCYHIECTBISIOMIMX  ONEPATHBHO-PO3BICKHYIO  JIESTEIBHOCTS,
MaTepuaigbl U JOKYMEHTBI, IIOJyde€HHbIE B pe3yJbTaTe MPOBEACHUS B €ro OTHOUICHUH
OTIEPaTUBHO-PO3BICKHBIX MEPOIPHUSATHIA.

2. B mpenocraBieHWHM YKa3aHHBIX MAaTEPUAIIOB W JOKYMEHTOB OTKa3bIBAaeTCs, €CIH
CYIIECTBYET OMACHOCTh pa3TJalllcHHs] TOCYlapCTBEHHOW WM CIY)KeOHOW TaiHbI, TUOO Koraa
IpyU O3TOM MOTYT OBITh pacceKpeueHbl IITaTHbIE HErJacHble COTPYAHUKH OpPraHoB,
OCYILIECTBISIONUINX OINEPATUBHO-PO3BICKHYIO JAEATEIBbHOCTb, U JIUIA, COTPYAHHUYAIOUIUE WU
COTPYIHUYABIINE C STUMHU OpraHaMH Ha KOH(PUACHIIUATHLHONW OCHOBE” .

[ToBOIOM K paccMOTPEHMIO Jiefia SBUJIOCH OOpalleHue AMNEIUISIMOHHOTO YTOJIOBHOTO CyAa
Pecniy6nmuku Apmenusi, 3apeructpupoBanHoe B Koncturynuonnom Cyne 7 HosiOpst 2019 rona, B
KoTtopoM npenctasieHo Onpenenenue Toro ke Cyna ot 5 Hos0ps 2019 roga o aeny YD-9 “O6

oOpanieHny B KOHCTUTYIIMOHHBIN U TPUOCTAHOBICHUH TPOU3BOJICTBA I10 JIENTy’ .



W3yuuB  oOpamieHue, NHCbMEHHOE  OOBSCHEHHWE  OTBETUMKA, IPOAHATU3UPOBAB
cooTBeTCTByIOIIME mosiokeHUus: Konmekca u 3akoHa, a Takke JApyrue HMMEIoLIuecs B Jelie

nokyMeHTsl, Konctutynnonnsiii Cyn YCTAHOBHUJIL:

1. Tlo3unum 3asiBUTENA

Ccputasice Ha cratbu 33, 63, 67, 79, 81 u npyrue crarbu KoHCTUTYIIMH, TPOAHATIN3UPOBAB
Kak ocriapuBaeMble, TaK U B3aMMOCBSI3aHHbIE C HUMU JpYTrUe NpaBoBbie peryiauposanust Kogexca
n 3akoHa, oOpamiasch K BblpakeHHbIM B psne I[locranomnenuit KoncrurymumonHoro Cyma
MPABOBBIM MO3UIIMAM, MPEUEACHTHOW MNpakTUKe EBpomeickoro cyma mo mnpaBaMm YeIOBEKa,
UTHPYS, B YaCTHOCTH, TpeOoBaHus 4yactu 6 crarbu 284 Kopjekca, 3asBUTENb CUUTAECT, YTO
COIVIACHO IIPaBOBOMY pETyJIMpPOBaHUIO, IPEIyCMATPUBAIOLIEMY BO3BpALIEHHE CYAOM IOCIIE
UCCIIEIOBaHMSI COOTBETCTBYIOIIMX MaTepUaioB, 0OOCHOBBIBAIOIIMX XOAATaWCTBO O MOIYYEHHH
paspellieHuss Ha OCYILECTBICHHE ONEpPaTUBHO-PO3BICKHBIX MEpPONPUATHN, OTPaHMYHUBAIOIINX
mpaBa JUI] Ha TallHy MEPEeNnucKH, TeIeQOHHBIX Pa3TOBOPOB, IMOYTOBLIC, TelerpadHbIC U WHBIC
COOOIICHUSI, B  OCYIIECTBIIAIONIUI  ONEPAaTUBHO-PO3BICKHYIO  JAEATEIbHOCTh OpraH H
HENpEeJCTaBICHUE IPU PACCMOTPEHUHU aNEIUIAIUOHHON KaJloObl 3ITHX OOOCHOBBIBAIOIIUX
XO0JaTalicTBO MaTepuajoB, a B cllydyae MPEICTaBICHHUS - HEBO3MOXXHOCTh HACHTHU(DUKAINH
MaTepuaioB, MPEACTaBICHHBIX B CyJI NEPBOM HMHCTAHIMU M aNeJULIUOHHBIA CyA, TpHU
OTCYTCTBUM  BO3MOXKHOCTHM  Y4acTHsl  CTOPOHBI-3aLIUTHI B  3aKPbITOM  PAacCMOTPEHUHU
BBIIICYTIOMSIHYTOT'O X0J1aTalicTBa B Cy/ie epBOM NHCTAHIUH!

- JIMUO JUIIAeTCd NpeAycMOTpeHHbIX cTaTbsimMu 61 m 63 Konctutynuu PA npaB Ha
3pdeKkTHBHYIO CyAeOHYIO 3allUTy WU CIpaBEAJIMBOE CyAeOHOE pa30oMpaTeNbCcTBO, “KOTJAA B
aTeJISIIIUOHHON WHCTAHIIMKM OCIApUBACTCSI BOMPOC KaK B CBS3U C (DAKTOM, Tak U B CBSI3U C
MpaBoMm’’;

- ANEIIALMOHHBIN YTOJOBHBIA CYJl JIUIIAETCS PEajJbHBIX BO3MOMKHOCTEW OCYIIECTBICHUS
MPaBOCYAUS, “‘a UMEHHO, PACCMOTPEHUS aNeJUISIIMOHHOM Kallo0bl B YCIOBHSIX COCTSA3aTEIHLHOTO
cyaeOHOro mporecca M MPOBEPKH OCMApUBAEMOro CyAeOHOrO aKTa B paMKaxX OCHOBAHUU H
00OCHOBaHUHU ameUIALMOHHON >Ka’io0bl, HMMEIOLIUXCS B JeJie JI0Ka3aTelbCTB, BBIHECEHUS
000CHOBAaHHOTO, MOTUBUPOBAHHOTO M 3aKOHHOTO Cy/IcOHOTO aKkTa”.

Ccpulasich Ha IPEAYCMOTPEHHOE B YacTAX 1 u 2 crarbu 6 3aKoHa MPAaBOBOE PEryIMPOBAHUE,
3asBUTENb CUYMTACT, YTO B paMKax OCYIEOHOTO WM CyleOHOrO MpPOHM3BOJCTBA C MOMEHTa

AOCTYIMIHOCTH  JIMY aKTa OCYIICCTBIIAIOIICTO IIPOU3BOACTBO OpraHa JO0 BBIHCCCHUA



OKOHYATENIbHOTO, B TOM 4YHCJIE€ OOBHHHUTEIBHOTO CyneOHOro akra Mo Jely, OHO He
npeaoCTaBIsICT BOSMOXKXHOCTH O3HAKOMIJICHHA C MaTCpUuajiaMu, NPpCACTABIICHHBIMUA B CY/] HepBOﬁ
HHCTAaHIIMK U1 TOJYYCHUS PaA3pClICHUSA Ha OCYHICCTBICHUC OHepaTI/IBHO-pOBBICKHOI\/'I
NesATeTbHOCTH, M A((EKTUBHOW (B TOM YHCIIE CBOCBPEMEHHO M C COOJIFOJCHHEM IPaBUI
CIPaBEIMBOCTH) 3alIUThl CBOMX IpaB U CBOOOJA B CyJeOHOM MOPSAIKE N0 BBIHECEHUS B €0
OTHOIICHHWHU OIIPaBAATCIbHOI'O UJIN O6BI/IHI/IT€.HBHOFO CYI[€6HOFO aKTa.

CTOpOHa-BaHBHTGHB TAKXKXC CYHUTACT, YTO B KOHTCKCTC BbIIICYIIOMAHYTBIX IIPABOBBIX
perynupoBaHuii mpaBmia cratbl 289 Kopekca mo cytu ¢dopMalbHBl M Ha TPAKTHKE HE

COOTBETCTBYIOT TpeOOBaHUSIM yacTu 1 cratbu 6, ctaThsiMm 61, 63 u 79 Koncrurynumu.

2. IMo3uuuu oTBeTYHKA

CTopoHa-OTBETYUK CUMUTAET, YTO MPABOBBIC PETyIUPOBAHUS, IPEAYCMOTPEHHbIE B YacTH 6
ctatbu 284, cTaThsx 287-289, vactu 2 cratbu 385 Konmekca, cooTBeTcTBYIOT KOHCTUTYIIHH.

B yactHOCTH, cuuTas, YTO UMEHHO C TOYKU 3pEHHs 00eCreueHus ClpaBelIMBOro OajaHca
NyOJIMYHBIX U YAaCTHBIX MHTEPECOB MPEIYCMOTPEN MEXaHU3M MPEIOCTABICHHUS YaCTHBIM JIMIIAM
MaTepUajoB U JOKYMEHTOB, MOJYYEHHBIX B PE3YyJbTaTe OCYIIECTBIEHHBIX C IENbIO 3allUThI
nyOJIMYHOTO HMHTEpPEca  ONEPAaTUBHO-PO3BICKHBIX  MEpONPUATUHM, JUIsl  rapaHTUPOBAHUS
BO3MOXKHOCTH 3((PEeKTUBHOI NpaBOBOM 3aIIMTHl YAaCTHBIX JIUI[, YTO, COTJIACHO OTBETYHUKY,
HUKOMM 00pa30M He JIUINAET JUI0 IPeayCMOTPEeHHBIX cTaThsiMu 61 n 63 Koncrtutyuu PA mpas
Ha 3¢ (HEKTUBHYIO CyeOHYIO 3alllUTy U CIIPaBEUTUBOE CyAcOHOE pa30upaTeibcTBO. A B paMKax
J0cy1e0HOro MPOU3BOJICTBA, HE3aBUCUMO OT HaJIMuMs KaKoro-iubo XojaTaiicTBa, y JIHUI] €CThb
JOCTaTOYHAsi BO3MOXHOCTh O3HAKOMJICHHMSI C MaTepuajaMH Jiella W pealu3alidd CBOUX
IpoIecCyalbHBIX MPaB.

CornacHO OTBETYMKY PEXHUM KOH(PHUACHLIMAIHLHOCTH MaTepHalioB, O00OCHOBBIBAIOIIUX
X0JaTaiicTBO 00 OCYIIECTBICHUH OINEPATUBHO-PO3BICKHOIO MEpONPUATUS, B paBHOU Mepe
INPUMEHUM KakK JIJIsl BBIIECTOSIIMX CYACOHBIX MHCTAHLMH, TaK U JJIs Cyla IMepBOM MHCTAHLUH.
CrnenoBarenbHO, KOTJa B BBIMIECTOSIIMX CYAEOHBIX HHCTAHIMAX JIOCTYITHOCTH MaTepHuajoB
OTHOCHUTENIbHO ONEPAaTUBHO-PO3BICKHON AESITEIbHOCTH OTPAHUYUBACTCS B CBSI3U C MPUHIIUIIOM
KOH(MUIEHIIMATBHOCTH, TO OHA Pa3yMHO TMOJUICKUT OTPaHUYEHHUIO TaKXe B CyAe MepBOu
MHCTAHIMM COTJIaCHO ITPAaBOBOMY perylnupoBaHuto yactu 5 crateu 284 Kogekca.

CornacHo 3aKiIIOUYEHHIO OTBETYMKA, “KOTJa B CyJ NEpBOM HMHCTAHIMU IPEJCTABICHBI

000CHOBBIBAIOIIIME XOJATalCTBO OMpPEACICHHBIE MaTEPHAIIbl, TO OHU B PAaBHOH Mepe JOJIKHBI



OBITb JTOCTYITHBI ~TaK)K€ BBIMIECTOAIIMM CYyACOHBIM HWHCTaHIHMSAM . A dYTO Kacaercs
,Z[OHyCTI/IMOCTI/I, OTHOCUMOCTU U I[OCTOBepHOCTI/I JO0Ka3aTcJIbCTB, HOJ'IyLIeHHBIX B pe3yanaTe
OHepaTI/IBHO-pOBBICKHBIX MepOHpHHTHﬁ, TO, COTJIaCHO OTBGT‘II/IKy, OHH ITO4JICKAT OLICHKE Cy,Z[OM,
paccMaTpUBaIOIIUM YTOJIOBHOE JICJIO IO CYIISCTRY.

Urto kacaeTcs BBIIBUHYTOI'O B OOpAIICHHH BOIPOCAa KOHCTHTYIIMOHHOCTH HOPM 3aKOHa, TO
OTBCTUHUK CUMTACT, UTO HpI/IMeHeHI/IC 3TUX HOpM BBIXOOIUT 3a paMKI/I aclia u “paMKI/I BOHpOCOB,

MOJIEKALUX PACCMOTPEHNUIO ANIEIUILIMOHHBIM CYJIOM .

3. OO6crosiTeqbCTBA, MOAJIEKAIIME YCTAHOBJIEHUIO B PpAMKAX jejia
[Ipu oleHKE KOHCTHTYLIMOHHOCTH OCIApPHUBAaEMBIX B pPaMKaxX HACTOSILEro Jiela HOPM
Konekca Koncrutynmonnsiii Cy cuntaeT HEeOOXO0IUMBIM YCTaHOBUTH!

1. SBnsiercs nu  MeXaHW3M JIO3BOJICHHS OCYIIECTBICHHS OINEPaTHBHO-PO3BICKHBIX
MEpPOMPUATHI, MpeAroiaraloliuX OrpaHUYEHUE IMpaBa JHIla Ha TallHy COOOIEHH,
OPUTOJHBIM ¥ HEOOXOTUMBIM JUIi  JOCTH)KEHHUS YCTaHOBJEGHHBIX cTaTbed 33
Koncruryuuu neneit?

2. Tapantupyercss I OCHapuMBaeMbIMM U B3aHMMOCBSI3aHHBIMU C HHUMH I[PAaBOBBIMU
pPEryJIUpOBaHUSIMU OCYIIECTBICHUE OCHOBHBIX MpaB Ha 3(PeKTHBHYIO CyAcOHYIO
3alIUTY U CIpaBEAIIUBOE CyAeOHOE pa30upaTebCTBO?

Koncruryuumonnsnii Cyn cuuTaeT HEOOXOAMMBIM YCTaHOBHTH TaKXKe, MOAJEKAT JIK

ocriapuBaeMble 3asiBUTENEM YacT | u 2 ctatbu 6 3aKkOHA TPUMEHEHUIO IO HAXOSAIEMYCS B €r0

MIPOM3BOJICTBE KOHKPETHOMY JIEITY.

4. IIpaBosbie no3uuuu Koncruryumonnoro Cyna

4.1. CornacHo cratbe 3 KoHcTHTyIMM 4YenmoBeK — BBHICIIAs IEHHOCTh. Heoruyxmaemoe
JIOCTOMHCTBO yeJloOBEKa —  HeoTheMiieMas OCHOBA  €I0 npaB 51 cBOOO/I.
YBa)KeHI/Ie 1 3a1iuTa OCHOBHBIX npaB nu CBO60,Z[ YCJIOBCKA U rpaxcz[aHHHa —_— OGHBaHHOCTI/I

my0nuaHO# BracTu. Takum 00pa3om, MyOJIMYHAs BIACTh OrpPAaHUYECHA OCHOBHBIMH IpaBaMHU U
cB00O/IaMHU YEJIOBEKAa U TPakIaHUHA, SBIISIOIIMMUCS HETIOCPEICTBEHHO JACUCTBYIONINM MIPABOM,
YTO OJJHOBPEMEHHO MPEAINOIAraeT 4eTKOe 3aKOHOAATEIBHOE PEryJIMPOBAHUE OTHOLLIEHUN MEXY
JUYHOCTBIO U TOCYIAapCTBOM, B YACTHOCTH, CYOBEKTHUBHBIX MpaB JIMI[, B TOM YHUCJIE PaMOK

peanu3aly 1 BO3MOXKHBIX OTpaHUYEHUH MpaBa Ha CBOOOAY M TaiiHy 4aCTHOTO COOOIIECHUSI.



Cormacno vactu 1 crarp 33 KoHCTUTYIIMM KaXKIbIi MMEET MPaBO Ha CBOOOY MEPEIUCKH,
Tene()OHHBIX IEPErOBOPOB M HMHBIX (POPM COOOINEHUH C JOPYTMMHU JIMIIAMH IO CBOEMY
ycMmoTpeHuto. To ke MOJ0KEHUE YCTaHABIMBACT, YTO JIUI[0 UMEET TaKKe MPABO XPAHUTH (PAKT U
coJiep>KaHue ATOr0 COOOIIEHUSI BHE IOCTYITHOCTH IPYTHM JIULIaM, B TOM YHUCIIE MPEACTABUTEISAM
rocyaapcTBa, TO €CTh IPaBO HA TAWHY.

OMHOBPEMEHHO 3TO MPABO MOXET OBITh OrPAHUYCHO TOJBKO HA MPEAOIPENCICHHBIX
3aKOHOM OCHOBAHUSX M TOPSAKE - B IEJISIX TOCYAapCTBEHHONW 0€30MacHOCTH, IKOHOMUYECKOTO
Onaromoyiyunss CTpaHbl, MPEAYNPEKICHHUS WIM  PACKPBITHS  NPECTYIUICHUHM, 3allUThl
OOIIECTBEHHOT'O MOPAJIKA, 310POBbS U HPABCTBEHHOCTHU WUJIM OCHOBHBIX MpaB M CBOOOJ IPYrux
U, 3a WCKIIOYEHUEM ycTaHoBIeHHoro KoHCTUTyiueill oco0Ooro ciywasi, TailHa COOOIICHUS
MOJKET OBITh OIpaHMYEHA TOJIBKO IO pelieHuto cyaa (yactu 2 u 3 crarbu 33 Konctutymmn).

TaifHa cooOlieHus, Kak OCHOBOIOJAraroliee IMpaBo JHIA, TapaHTHUPOBAHO TaKXkKe
MEXIyHapOAHO-TIPAaBOBEIMU JOKyMEeHTaMH. B dacTtHocTH, coriacHo cratbe 12 BceeoOmieit
JeKJiapaly npas yeioBeka: “HHUKTO He MOXKET MmoaBeprarbCsi NPOU3BOJILHOMY BMEIIATEIbCTBY
B €ro JIMYHYIO U CEMEHHYIO U3Hb, MPOU3BOJIbHBIM MOCSTATENbCTBAM Ha HEMPUKOCHOBEHHOCTh
€ro KWINILA, TaAlHY €ro KOPPECIOHAECHIIMN WM Ha €ro 4eCTh U penyranuto. Kaxaplil yenoBek
MMeEET MPaBo Ha 3alIUTy 3aKOHOM OT TaKOr0 BMELIATENIbCTBA WIIM TAKUX MOCATATENBCTB .

CornacHo ctathe 8 EBponeiickoii KOHBEHIIMH O 3aIIUTEe IIPAB YEIOBEKAa U OCHOBHBIX CBOOO:
“Kaxzaplii UMeeT NMpaBoO Ha YBAXXEHHME €ro JUYHOM U CEMEWHOM JKU3HHU, €ro >KWIUINA U €ro
KoppecnoHneHmu. He nomyckaercss BMeENIaTeIbCTBO CO CTOPOHBI MYOJMYHBIX BiacTedl B
OCYHIECTBJIEHUE HTOr0 IpaBa, 3a HCKIIOYEHHEM CIIy4aeB, KOIZa TAaKO€ BMEIIATEIbCTBO
MPEIyCMOTPEHO 3aKOHOM W HEOOXOIMMO B JEMOKPAaTHYECKOM OOIIeCTBE B HHTEpecax
HAI[MOHATILHOW 0€30MacHOCTH M OOIIECTBEHHOTO TOPSAKA, SKOHOMHYECKOTO OJaroCOCTOSHHUS
CTpaHbl, B LIEJISAX NMPEAOTBPAILEHUsI OECTIOPSIIKOB UM MPECTYIIICHUH, ISl OXPaHbI 3/J0POBbS HIIN
HPaBCTBEHHOCTH WJIU 3alIUTHI MPAaB U CBOOOI IPYTUX JIUIL .

EBporneiickuii cyn mo mpaBam uyenoBeka (nanee — EBporelickuii cyn) B CBOIO OYepelb
KOHCTaTHUPOBAJI, YTO B OOIIEM NpPH3HACT pOJIb TEICPOHHBIX MPOCTYIIMBAHUN B paMKax
YTOJIOBHOTO MPOU3BOJCTBA, KOTJIa OHU IPETYCMOTPEHBI 3aKOHOM U HEOOXOAMMBI, B YACTHOCTH,
IUIS  OXpaHbl OOIIECTBEHHOTO MOpsAIKa, MyOIMYHON O€30MacHOCTH WM MpeaylnpexIeHUs
YTOJIOBHBIX MPECTYIJICHUW, TaK Kak 3TH MeEpbl MOUCTUHE IOMOTAIOT MOJUIMKW U OpraHam

NpaBOCYAMs B UX paboOTe MO MPEAyNpEeKICHUIO MPECTyIUIeHnH. Bmecte ¢ TeM mpakTuyeckue



YCIIOBUSI WX OpraHM3allMi TOCYJapCTBOM JOJKHBI Ipeceyb JH000e 3JI0yNoTpedlieHne Wiu
npousBoit (cM. Dumitru Popescu v. Romania (No. 2), 26.04.2007, app. no. 71525/01, § 69).

Koncruryuumonnsiii Cyn B BBIpRKEHHBIX WM TIPABOBBIX MO3MIMAX O003HAUYMI pOIb U
3HaYEHHUE TapaHTUPOBAHMSI CBOOO bl COOOIIEHHI KaK OCHOBOIOJIATAIOIIETO MTpaBa B YKPEIJICHUH
U JaIbHEWIIEM pPa3BUTHH JAEMOKPATHYECKOIO U TPABOBOTO COJIECP)KAHUS B3aMMOOTHOLICHHI
rocyapcTBa U JUYHOCTH, B YACTHOCTH OTMETUB, UTO:

- TapaHTHUPOBAHHUE ATOTO NPaBa Ba)KHO, BO-NIEPBBIX, C LENbIO 3ALUTHI JIU[A OT HEYMECTHOIO
BMeEIIATEICTBA OPraHOB IOCYIapCTBEHHOMN BJIACTH B €0 JIMYHYIO U CEMENHHYIO JKU3Hb;

- OrpaHMYEHHE STOrO MpaBa JAOMNYCTUMO NPU YCIOBUU OJHOBPEMEHHOTO HAMYHs Tpex
MIPEAYCIOBUN:

a/ B yCTaHOBJICHHBIX 3aKOHOM CJIy4asix;

0/ B yCTaHOBJIEHHOM 3aKOHOM TOPSAKE;

B/ 1o pemienunto cyaa (cm. [Tocranosnenue ot 23 HosOps 2010 roga [TKC-926):

Taiina cooOmieHusi, Kak MpaBO M, OJHOBPEMEHHO, YrOJOBHO-TIPOLIECCYATbHBIM MPUHLUII,
3akperieHa B cratbe 14 Kogekca, cormacHo koropoit: “1. Kaxzaplii MMeeT mpaBo Ha TaliHY
MEPEnuCcKH, TeJIe(OHHBIX MEPErOBOPOB, MOYTOBBIX, TelerpapHbIX U UHBIX coolmeHuil. B xozne
YTOJIOBHOTO CYAOIPOU3BOJICTBA 3alpeliaeTcss He3aKOHHOE JUIICHNE JINIA YKa3aHHbIX MPpaB WU
OrpaHUYEHUE B 3TUX TNpaBax. 2. KOHTpoiab mNepenucku, MOYTOBBIX, TenerpadHbIX M HHBIX
COOOIICHUH, MPOCIyIIMBaHUE TeNe(OHHBIX IIEPErOBOPOB MOXKET OCYILECTBISATHCS B XOJe
YTOJIOBHOTO CYJIOMPOU3BOJACTBA TOJIHKO MO MOCTAHOBJICHUIO Cy/la B YCTAHOBJIEHHOM 3aKOHOM
nopsiake”.

W3 ananuza BBIIIEYNOMSHYTBIX KOHCTUTYLIMOHHBIX, KOHBEHIIMOHHBIX U 3aKOHOJATEJIBHBIX
pETryJIIMpOBaHUM CIIEAYyeT, YTO IPABO HAa HENPUKOCHOBEHHOCTh YAaCTHOW JKU3HU, B TOM 4YHCIIE
cooOlIeHusl, ABIAETCS OAHMM U3 BAXKHBIX IpaB JIMLA, TapaHTUPOBAHHBIX  Kak
BHYTPUTOCYIAPCTBEHHBIM, TaK U MEXIYHAPOJHBIM 3aKOHOJATENLCTBOM, U JOJHKHO OXPAaHSITHCS
OT BCSIKOTO MPOU3BOJILHOTO U HE3aKOHHOTI'O BMeEIIaTeNbcTBa. [IpuueM, 3TO mpaBo MOXKET OBbITh
OTPAaHUUYEHO TOJIBKO C LIEJBI0 JOCTHKEHMS NPAaBOMEPHOM LIE€IM, B YCTAHOBJIEHHBIX 3aKOHOM
ClIydasx U MOpsAKE, [0 PEHICHUIO Cya.

42. B xoHTekcte BbimeusnoxkeHHoro Konctutynmonneli Cya  mpu  OICHKE
KOHCTUTYLIMOHHOCTH OCIIAPUBAEMOTO I10 HACTOSIIEMY JENly IIPABOBOTIO PETYJINPOBAHUS, TIPEKAC
BCEr0, CUMUTAET BAXKHBIM PACKPBITh 3aKOHOJATENIbHbIE OCHOBAHMS, IIPENEIbl U YCIOBHS

(MOps10K) BMELIATENIbCTBA OPraHOB, OCYILECTBIISIONIUNX OMEPATUBHO-PO3BICKHYIO ACSTEIbHOCTD,



B KOHCTHUTYIIMOHHOE TIpaBO JIMIIa Ha TaWHY COOOIIEHUS, KOTOphble HEOOXOAMMBI IS

OIMPCACIICHUA UX COOTBCTCTBUA KOHCTUTYHHOHHBIM KPUTCPHUAM OIpaHUYCHUS 3TOT'O IIpaBa.

B

pe3yibTare aHajlu3a IpaBOBOIO colepkaHMs psaa crateil 3akoHa u  Kopxekca

Koncrurynuonssiii Cyn KOHCTaTUPYET, YTO:

1)

2)

3)

4)

5)

OTPaHWYMBAIOIINE TTPABO HA TalHY COOOIIEHUS ONEPATHBHO-PO3BICKHBIC MEPOIIPHUSATHS -
KOHTPOJb 32 KOPPECHOHIEHIUEH, TMOYTOBBIMH, TelerpadHbIMU U  JPYTHMH
COOOIIEHUSIMU, KOHTPOJIb 32 TEJICPOHHBIMHU TEPErOoBOpaMHU, a TaKKe HMX COJACpIKaHUE
MpeAyCMOTPEHBI 3aKOHOM (cTaThk 25 u 26 3akoHa);

3TH MEPOMNPHUATHS MOKHO MPOBOJUTH TOJIBKO B T€X CIIy4asX, KOTJa JUI0, B OTHOIICHUHU
KOTOpPOTO OHH JIOJDKHBI OBITH MPOBEICHBI, MOJ03PEBACTCS B COBEPIICHUU TSKKOTO WIH
0c000 TSHKKOTO TMPECTYIJICHUS U €CIH CYIIECTBYIOT OOOCHOBAaHHBIE JOKa3aTelbCTBA
TOTO, YTO WM3BICKAHWE OPraHOM, IMPOBOMISIIMM OIEPATUBHO-PO3BICKHOE MEPOIPHUSTHE,
nHpopManuu, HEOOXOTUMOM ISl OCYIIECTBICHHUS BO3JIOKEHHBIX Ha HEro 3aKOHOM
3aJ1a4, HHBIM CIIOCOOOM HEBO3MOJXKHO (4acTh 4 ctaThu 31 3akoHa);

JUTSL IOJTYYEHUS pa3pelieHus: Ha OCYIIECTBICHHE ONEPATUBHO-PO3BICKHBIX MEPOIIPUSATUH,
OTPAaHWYMBAIOIIMX  TPaBO HA  TallHy  COOONICHWS, HEOOXOJAMMO  HaJudue
MOTHUBHPOBAHHOTO XOJaTaiiCTBa, KOTOPOE, B YHCJE IPOYEro, JODKHO COIEpKaTh
OCHOBAaHHUSl TPOBEJACHUS COOTBETCTBYIOIIETO MEPOINPUATHS, JaHHbIE, KOTOpPHIE
MpeArnoaraeTcs NoJy4uTh B €ro pe3yiabTaTe, MECTO U CPOK MPOBEACHUSI MEPOIIPUITHS, a
K XOJAaTaliCTBY TPHUKPEIUISIOTCS BCE T€ MaTepualbl, KOTOpPhle OOOCHOBBIBAIOT
HEOOXOAUMOCTh OCYIIECTBICHHS OINEPAaTHBHO-PO3BICKHOTO Mepornpustus (dactu 1-3
ctatbk 37, yacth 2 crathu 34 3akoHa, yacth 3 ctaThu 284 Kozekca);
OTIePaTHUBHO-PO3BICKHBIE MEPOTIPHUSATHS, OTPAHUYUBAIONINE MPABO HA TallHy COOOIICHHSI,
MOTYT TIPOBOJIUTHCS TOJBKO II0 TIOCTAHOBIICHMIO CyJla, a C IeIbl0 TPOBEPKHU
JIOCTaTOYHOCTH OCHOBAHUH JJIsSI OCYIIECTBICHUS ONEPATUBHO-PO3BICKHOTO MEPOTIPHUATHUS
CYIbsi MOXKET MOTPEOOBATh Y COOTBETCTBYIOIETO JOHKHOCTHOTO JIUIA PA3bsICHEHHS WIIN
JOTIOTHUTEIBHBIX MaTepuainoB (dacte 1 cratbu 34 3akoHa, yacth 1 ctateu 281, yacth 5
cratbu 284 Kopaekca);

M0 pe3yJbTaTaM PAaCCMOTPEHHSI XOJATalWCTBa CyJ BBIHOCUT IIOCTAHOBJICHHE O Ja4ye
paspeleHuss Ha OCYIIECTBICGHHE OIMEPATUBHO-PO3BICKHOTO MEPOINPUSITHS WIU 00
OTKJIOHEHHH XOJIaTalCTBa, C YKa3aHUEM OCHOBAHUI yJOBIETBOPECHUS WU OTKIOHEHHUS, a

IMIOCTAHOBJICHUEC CyJa, B YHUCJIC IIPOYEro, JOJKHO COACPKATH OTMCTKY O IPOBCACHHUUN
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OTIepaTUBHO-PO3BICKHOTO MEpPONPHUATHS, C YKa3aHHEM Ha KOT'O OHa PaclpoCTpaHseTcs,
CpoKa JEHCTBUA TOCTAHOBJICHHUS, JOHKHOCTHOIO JIMILA, MPAaBOMOYHOTO HCIOJIHSITh
nocraHoByieHue (4acthb 6 crarbu 284, craths 286 Konekca).

Koncturymmonnsii Cyn cyuTaeT, 4TO OrPAaHUYMBAIOIIME TPABO HA TallHY COOOIIECHUS
OTIepaTUBHO-PO3BICKHBIE MEPONIPUATHS UMEIOT 1I€JIb TPECEUEHUS MIIU PACKPBITHS MPECTYIIICHHH,
B acmekTe Kpyra Jiuil U 000OCHOBAHHOCTH K HHUM TMPEABSBIAIOTCS UYETKUE TPEOOBAHHS, U OHH
MOJIHOCTBIO HAXOISATCS O] CyAeOHBIM KOHTpoJeM. Clie1oBaTeNbHO, BBIIIEYKa3aHHBIC IPABOBBIC
pPEryIUpOBaHMsl COOTBETCTBYIOT OCHOBHBIM KOHCTHTYLMOHHBIM TpEOOBAaHUSM OrpPaHUYEHUS
mpaBa Ha TaliHy cooOuieHus. [ToMuMO 3TOro, COOTBETCTBYIOIIMMU HOPMaMmH OIpeAeSIeHHBIM
00pa3oM KOHKPETHU3WPOBAHBI YCIIOBHUs, MPOIEAypa OrpPaHUYCHHUS TMpaBa WA HA TailHY
cooOmieHusi, OOYyCJIOBJICHHbIE HEOOXOIMMOCTBIO  IPOBEACHHS  ONEPATHBHO-PO3BICKHOTO
MEpPOMPUATHS, U COJAEp)KAHUE CyIeOHOro KOHTPOJS 3a MPAaBOMEPHOCTHIO OTPAaHUUYEHUSI ITOTO
npaBa. (CrenoBarenbHO, HMMEIONIMHCA 3aKOHOJATENIbHBII MEXaHM3M C TOYKM 3pEHHS
KOHCTUTYIIMOHHOCTHU HE BBI3BIBAET MPOOIIEM.

4.3. OOpamasich K rapaHTHsIM OCYLIECTBICHUS MpaB Ha YPPEKTUBHYIO CYACOHYIO 3aIUTy U
crpaBeyIMBoe cyneOHoe paszbuparenscTBo, Koncturymumonusii Cyn B paMkax CyaeOHOTO
KOHTPOJSl 3a IPaBOMEPHOCTBIO OrpaHMYEHMsS TMpaBa Ha TaillHy COOOIIEHHUS CYUTAeT
HEOOXOUMBIM ~ PAacCMOTPETh TPABOBBIC PETYIHPOBAHUS  OTHOCUTEIBHO  O0KaJOBAHHUS
MIOCTAHOBJICHUS CyJla O Jlaue pa3pellieHUs] Ha OCYIIECTBICHHE COOTBETCTBYIOIIETO OMEpPaTUBHO-
PO3BICKHOTO MEPOIIPHUATHSL.

N3 conmepxanust wacteit 4, 5 m 6 crarpu 284 Kopekca cieayer, 4To XOJaTalCTBO 00
OCYIIECTBJICHUU OIEPATUBHO-PO3BICKHOTO MEPONPUSITHS, OTPAHUYMBAIONIETO MPABO Ha TaillHy
COOOIIEHUsI, PAacCMATPUBACTCS EAMHOIUYHO CYIbed B 3aKphITOM CyIeOHOM 3acelaHud C
y4acTUeM MPEeACTaBUBIIETO XOJATaiCTBO JOJKHOCTHOTO JIMLA WM €ro MPEeACTaBUTENS, U C
LEeNbI0 TPOBEPKH JOCTATOYHOCTH OCHOBAHHWM U OCYIIECTBIEHHUS ONEPATHBHO-PO3BICKHOTO
MEpPOMPHUATHS CyIbS MOXET MOTpPeOOBaTh y COOTBETCTBYIOIIETO JOJKHOCTHOTO JIHIIA
pPa3bSICHEHUS U JIOMOTHUTENIbHbIE MAaTEPUAIIbI.

X0J1aTaiiCTBO pacCMaTpUBAETCAd U MOCTAHOBJIEHHWE BBIHOCUTCS B T€UEHHE 12 4acoB mocie
ero nocryrmieHus. [lo pesyabTaTam paccCMOTpEHHs BOIIPOCca CyJl BBIHOCUT IIOCTaHOBIIEHUE O Jjaue
paspeleHuss Ha OCYIIECTBICHHE OMEPATUBHO-PO3BICKHOTO MEPOMPUATHS WIH 00 OTKIOHEHUHU

XO0JaTaiicTBa, C yKa3aHMEM OCHOBAHMM YyIOBJIETBOPEHHS WM OTKJIOHEHMs. Cya Bo3Bpamiaer
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COOTBETCTBYIOIIME MaTEpHalbl B  OpraH, OCYIIECTBISIIOIIUMNA  ONEPATUBHO-PO3BICKHYIO
NS TENBHOCTbD.

Takum o0pazom, mpoueaypa pacCMOTPEHHUS B Cyle MEpBOM HMHCTAHLMU XOJaTalcTBa 00
OCYIIECTBJIEHUU OIEPATUBHO-PO3BICKHOTO MEPONPHUATHS, OTPAHUUYMBAIOIIETO IIPAaBO Ha TailHY
co001IeHUs, 00BEKTUBHO HE UMEET COCTSI3aTEILHOTO XapaKTepa, Tak Kak CTOPOHAMH BO3HUKIITNX
B paMKax 3TOM IpOLEAYpbl IPAaBOOTHOLIEHUH SBJISIFOTCS UCKIOYUTEIBHO CY/ U MPEACTaBUBIINN
XOZAaTalCTBO TOT YIOJHOMOYEHHBI OpraH MyOJUYHOM BIACTH, BOMNPOC 3aKOHHOCTH H
000CHOBAaHHOCTH IPEACTABICHHOIO0 KOTOPHIM Xo1aTaiicTBa OyeT pemarhCesl.

Koncturynuonnsii Cya cyuTaer, 4yTO Takas Mpoleaypa OTpPaHMYCHHUS IMpaBa Ha TallHy
cooOmIeHus: 00bEKTHBHO W Pa3yMHO ONpaBliaHa, TaK Kak MpH3BaHa 0OecreYrBaTh 3aKOHHOCTD,
KOH(HUIECHIINATBHOCTh U OBICTPOTY MPOBEIEHHUS COOTBETCTBYIOIIETO MEPONPUATHS B JaHHOM
cllydyae € TOYKHM 3pEHHUs 3allluThl MYyOJUYHOIO UHTEpeca, CIeAOBATEIbHO, CyI MepBOU
WHCTAHIMH, M0 MOJOOHBIM JeJIaM OCYLIECTBIIAS MO AOHKHOCTH TOJNBKO CyAE€OHBIM KOHTPOJIb,
0053aH YCTaHOBHTb BCE€ OOCTOSTENHCTBA, HEOOXOIMMBIC Ui CIPABEAIUBOIO Pa3peIICHHS
xomaraiictBa. CnenoBaTeabHO, OCOOEHHOCTSIMH IPABOBOM MPOLEAYpbl OOYCIOBJIEHO TO
OOCTOSITENTLCTBO, YTO 3aUHTEPECOBAHHOE JIMIIO WU €ro MpeACTaBUTENh HE Y4YacTBYeT B
PacCMOTPEHMHM XOJAATalicTBa, HE HMMEET BO3MOYKHOCTH O3HAKOMJIEHMSI C XOJATaliCTBOM U C
O00OCHOBBIBAIOIIMMU €0 MaTepuallaMd, HE MOXET MPEJACTaBUTh BO3PAXKCHHUS, 3asBUTH
XO0JlaTalcTBa, TO €CTh PeaIN30BaTh B paMKax 3TOM MPOLEAYpbl FTapaHTUPOBAHHBIE 3aKOHOM MEpPBI
MIPAaBOBOM 3alUTHI. 3aWHTEPECOBAHHBIM JIMIIAM TAaKWE MEphl MPABOBOW 3aIIMTBI JOCTYIHBI
TOJIbKO B paMKax cyAeOHOro o0alloBaHUS MOCTAHOBJICHUS, BBIHECEHHOTO IO pe3yJbTaTam
paccMOTpeHHs XOAaTaiCTBa, a Takoe 00XKallOBaHUE Peain3yeMo B MOPAIKE, MPETyCMOTPEHHOM
Hopmamu crareii 287-288 Kozekca (craths 289 Kozekca), cienoBareinbHO, CYIIECTBYIOT TaKKe
rapaHTUH B KOHTEKCTE KOHCTUTYIIMOHHO-TIPABOBOTO cofiepkaHus yactu | crateu 61 u cratbu 63
Koncrurynun.

B wactHoCTH:

1) AnewsinMOHHBIA CyA, TMONYYHMB >KalloOy, Oe30oTiaraTeilbHO HCTpPeOyeT MaTepHalbl,
00OCHOBBIBAIOLINE HEOOXOJUMOCTh MPOBEICHUS MEPOIPUITHS, U MOCTAaHOBJIEHUE CyJa
nepBoit mHcTaHuu (4acth 3 crtathu 287 Koaekca);

2) cya mpoBepsieT 3aKOHHOCTh M OOOCHOBAHHOCTH MPOBEICHUS MEPONPUSATHS B TCUCHUE
Tpex IHEH co THS MOJNyYeHHs] MaTepHalIOB, MOJATBEPKIAIONIMX UX (4acTh 2 cTaTbhu 288

Konekca);
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3) AmnemnsiMoHHBIA CyJ MPOBEPSET 3aKOHHOCTh U 00OCHOBAHHOCTH MMOCTAHOBIICHHS Cy/a
NEPBOIl MHCTAHIIMK B 3aKPHITOM CYAEOHOM 3aceJaHHH C y4acTUEM CTOPOH, Pa3bsCHSSA
UM HX TpaBa 1 o0s3aHHOCTH (dactu 3 u 4 crathu 288 Konekca);

4) B pe3ynbTaTe CyAcOHON MPOBEPKH ATICIUIAIMOHHBIA CYyI BBIHOCHT IOCTaHOBJICHHE 00
YAOBJIETBOPEHUHU WUJTU OTKJIOHCHUH Kajio0bI (dacThb 5 crathu 288 Koxaekca);

5) B cmyyae, korma B 3acedaHUE HE MPEICTABICHBI MaTEPHUaNbl, MOATBEPIKAAIOIINE
3aKOHHOCTh W OOOCHOBAaHHOCTh  NPOBEACHUS  MEpPONPUSTHS, CyI  BBIHOCUT
MMOCTAaHOBJICHHE 00 OTMEHE TAaHHOTO MeponpusATHs (dacTh 6 crathu 288 Komgekca).

W3 BbIIEU3NOKEHHBIX OOIIUX PETryIUpPOBaHMM CJlelyeT, 4YTO C TOYKH 3PEHHUS
KOHCTUTYLIMOHHO-TIPABOBOT'O COJEPKaHMUsS IpaB Ha HPPEKTHBHYIO CyAeOHYIO 3allUTy H
crpaBeanMBoe cyaeOHoe pazOuparenbcTBo Kopeke B 1enoM oOecreyrBaeT BO3MOXKHOCTD
00aJIoBaHUSI 3aKOHHOCTH U OOOCHOBAaHHOCTH TMOCTAaHOBJICHUS CyJla, OTPAHUYUBAIOLIETO MPABO
Ha TallHy COOOIIICHMS.

B cBs3u ¢ stum Korcturymmonuerii Cya MOMYEPKUBACT, YTO B paMKax SBIISIOIIAXCS
IPEeIMETOM CIOpa TIPAaBOBBIX PETYIUPOBAHHM BaXXHOCTh HEOOXOIMMOCTH  CyAeOHOTO
o0OkajoBaHUs OTMEUEHA TaKX€ B MPEIENCHTHOW MpakThke EBpormelckoro cyaa, COTIacHO
Kotopoi: “...xkorma l'oCymapcTBO YCTaHaBIMBAE€T CKPBITOE HAOIIOJEHUE, O YeM JIUIIa,
SIBIIIOIINECS OOBEKTOM TaKMX HAONIOJCHUN, HE W3BEIIAIOTCA, U B pe3yibTaTe 00XKalloBaHUE
3TOro HaONIOACHUS OBbIBAET HEBO3MOXKHO, CTaThst 8 KOHBEHIIMM MOXET OBITh CYIIECTBEHHO
yiiemieHa. B Takux ciydasix CyIIECTBYET BEpOSITHOCTH OOpAallleHHUs C JUIOM TaKuM 00pazom,
KOTOpBI MOXXET MPOTHBOPEUYUTH CTaThe §, WM JaXKe JMIIUTh €ro rapaHTUPOBAHHOTO 3TOM
cratbeil mpaBa 0e3 ero BeJOMa, a CIIeOBaTEeNbHO, 0€3 BO3MOXKHOCTH IJIi HEro MOJy4YHTb
CpeICTBa MPaBOBOW 3alIWTHl HM HAa HAIMOHATHLHOM YpOBHE, HM B opranax KoHBeHIHU (CM.
Klass and others v. Germany, 06.09.1978, app. no. 5029/71, § 36).

OpnnoBpemenHo Konctutynuonnsiii Cyj cuMTaet, 4To MPETyCMOTPEHHBIE CTaThsiMu 287-
288 Kopnekca mpaBuia HPUMEHHMBI B OTHOUICHUM OOXAJIOBaHHUS M TPOBEPKU CYAECOHBIX
MIOCTAHOBJICHUN O Jauye pa3pelieHus Ha TPOBEJCHHE OIEePaTUBHO-PO3BICKHBIX MEPONPUATHIA
MOCTOJIbKY, TTOCKOJIbKY OHU COOTBETCTBYIOT CYIIHOCTH U COJEP>KAHUIO TAKOTO BHJA CyIeOHOTO
KOHTPOJISL.

4.4. Koncrutyuonusiii Cy B cBeTe MOJHATHIX B OOpPAIlEHUH BOMPOCOB C TOUKU 3PEHUS
TOJIKOBaHMSI M IPUMEHEHHUSI CYMTAET MpobieMHoll Ty HopMmy Koznekca, coriiacHo KOTopoi mocie

BBIHCCCHUSA ITOCTAHOBJICHUSA O Oad€ pa3pClICHUA HAa OCYHICCTBJICHUEC OIICPAaTHBHO-PO3BICKHOI'O

13



MEpONpUATHs CyAd IEepBOM HHCTAHLMHU  BO3BpAIaeT MaTepHalbl, OOOCHOBBIBAIOLIME
HEO0XOAUMOCTh OCYILECTBIICHHUS] COOTBETCTBYIOIIETO MEPOMPUATHS, B OPraH, OCYILECTBIISIOLIHIHA
OIIEPAaTUBHO-PO3BICKHYIO JeATeNbHOCTh (4acTh 6 cratbu 284 Kogekca). Takoe mnpaBoBoe
pEeryJaupoBaHUE HE MOXET OBbIThb OCHOBAaHMEM Ui HENPEAOCTABICHHS 3TUX MaTepUalioB

CTOPOHaM U B ANEJUIALIMOHHBIN CyZ, B IPOTUBHOM CIIy4ae 3TO IPHUBEAET K OTPAaHUYEHHUIO IIPaB,

rapaHTUpPOBAaHHBIX cTaThsiMU 61 u 63 KoHncturyuu.

Koncturynuonnsii Cyjz cyuTaer, 4ro B COBOKYIMHOCTH C MPOAHAIU3UPOBAHHBIMU B
HacrosieM [locTaHOBIEHUN MPAaBOBBIMU HOPMaMU BBILIEYKA3aHHOE MOJI0KEHUE YacTH 6 CTaTbu
284 Konekca JOMKHO BOCIIPUHUMATECS U TOJIKOBATHCSI HCKITFOUUTEIHHO B TAKOM CMBICIIE, YTOOBI
HE Hapylajiach UCTHHHAS CYTh NMpaB Ha d()PEKTUBHYIO CYACOHYIO 3aIUTY U CIPABEITHBOC
cyneOHOe pa3OupaTeNnbCTBO, TApAaHTUPOBAHHBIX YacThio 1 crathu 61 W yacteio 1 cratbm 63
Koncturynumu.

Uro kacaeTcsi MOAHATOTO B OOpalIeHHH BOIMPOCAa OTHOCUTENBHO XpaHEHUS B paMKax
CyZ1IeOHOTO KOHTPOJISI TOCY/IapCTBEHHOM, CITY)KEOHOW M MHOW TalHBI, TO U3 aHAJIN3a HOPM YacTH
5 cratbu 284 Konekca ciemyet, 94To Mo TpeOOBAHUIO CYJIbU €My, KaK MPaBUIIO, MPEACTABISIOTCS
Tak’kKe WHBIE MaTepHaibl, OOOCHOBHIBAIONINE HEOOXOAMMOCTH OCYIIECTBJICHHS OINEPATUBHO-
PO3BICKHBIX MEPOINPUATUNA, 32 HCKIIOYEHHEM CIIy4aeB, KOTJa €CTb OINACHOCTh HapyIICHHS
rOCy/IapCTBEHHON WJIM CIYeOHOM TaliHBI WM KOTJa 3TUM MOTYT ObITh OOHApYKEHBI IITAaTHHIE
CEKpETHBIE COTPYAHUKU OPTaHOB, OCYILECTBISIONINX ONEPaTUBHO-PO3BICKHYIO AESITENbHOCTD, U
TUIa, COTPYIHUYAIOIIME C STUMHU OpraHaMd Ha KOH(UICHIMAILHOWM OCHOBE, HCTOYHHKHU
MOJIY4EHUsI COOTBETCTBYIOIIHUX CBEJICHUN U CIIOCOOBI MX TIOTyYEHHUSI.

C npyroi CTOpOHBI, COTJIACHO MPaBOBBIM peryiaupoBanusM ctateid 171 u 172 Konmekca B
MPOLIECCE YTOJIOBHOTO CYIOMPOM3BOACTBA TOJIKHBI MPUHUMATHCSA MPEIYCMOTPEHHBIE 3aKOHOM
MEpbl MO XPaHEHUIO CBEACHUI, COJEp)KAIIMX TOCYJApCTBEHHYIO, CIY>KEOHYIO WU HHYIO
OXpaHsIEeMYIO 3aKOHOM TalfHy, 4TO B PaMKaX COIIOCTAaBJICHUS C BBIIICYMOMSHYTHIMH MTPAaBOBBIMU
TpeboBanusiMu Kojaekca siBiiseTcss 0OIMM MPUHIIMIIOM COOJIIO/IEHUS! YTOJIOBHO-TIPOLIECCYalIbHOM
MIPOLIETYPHI.

4.5. IlpoananusupoBaB cojaepkanue vactu 2 crarbu 385 u crateu 289 Kogekca,
Koucrutynmonnsiit Cy KOHCTaTHPYyeT, YTO YHOMSHYThIE HOPMBI B OOJBIIEH Mepe cojaepikar
CCBhUIKM Ha Jipyrue cratbu Konekca, 4To, ¢ TOUKHM 3pEHUS MPaBHJI 3aKOHOJATENbHON TEXHUKH,
npecieayeT Leiab H30ekaTh HEOOOCHOBAaHHBIX IMOBTOPEHUIl HOPM, YCTAaHOBIIEHHBIX TEM XKe

HOPMATUBHBIM IIPABOBBIM  aKTOM, WKW TMOAYCPKHYTH B3aHMMOCBIA3b I3TUX MOJ0KCHHUH.
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CnenoBaTenbHO, B 3TOM acleKT€ KOHCTUTYIIMOHHOCTH BBIIIEYKA3aHHBIX HOPM HE SIBJISETCS
poOIeMaTHIHOM.

4.6. OOparmiasch K BOIPOCY MPUMEHUMOCTH YacTeil 1 u 2 craTh 6 3aKoHA IO KOHKPETHOMY
neny, HaxoAsueMycst B npousBojacTse 3asButensd, Koncrutyunonusiii CyJ KOHCTaTUPYET, UTO
OH, KaKk HEOoOXOJMMOE€ YCIIOBHE, MOXXET HCXOAWTh M3 TpeOoBaHui dvactu 4 cratbu 169
Konctutynuun u yactu 1 craten 71 3akona PA “O Koncrtutyunonnom Cyne”. B To Bpems kak
0 NPUBEJICHHOMY B OOpaIlleHUH JeNTy IPEeIMETOM OCMAapUBaHUs CTajJ HE BOIPOC PeaTH3aliU 10
OCHOBAHUIO BBIIICYNOMSIHYTHIX HOpPM 3akoHa IpaBa JMIa Ha UCTpeOOBaHHE MAaTEepUAJIOB U
JOKYMEHTOB, TIOJyY€HHBIX B pe3yJbTaTe OMNEPAaTUBHO-PO3BICKHBIX  MEPONPHUITHH, a
IIOCTAHOBJIEHHE Cy/la IEPBOM MHCTAHIMM O Jaye Pa3pelIeHHs] Ha OCYLIECTBICHHUE ONEPAaTUBHO-
PO3BICKHOTO MEpOTIPHATHS, BOIIPOC MPOBEPKH 3aKOHHOCTH U 0OOCHOBAaHHOCTH KOTOPOT'O MOXKET
CTaTh MPEJAMETOM PACCMOTPEHUS Ha OCHOBAHMSIX U MOPSAKE, MpeaycMoTpeHHbIX Konmekcom.

CrnenoBatenbHO, BOIPOC OLIEHKH KOHCTUTYUHOHHOCTH 4Yacteil 1 u 2 cratbu 6 3akoHa HE
MOET OBITh MpeamMeToM paccMorpenus B Koncturynnonnom Cyzie Ha OCHOBAaHMM HACTOSILETO
oOpareHns: ANeNISIHOHHOT0 yrojJoBHOTo cyaa PA, uro cornacuo nynkry 1 wactu 1 crarsu 60
Koncturynuonnoro 3akoHa “O KonctutynmonHom Cyne” sBIsS€TCsS OCHOBaHUEM IS

MIPEKpaIIeHus Jeja B 3TON YacTH.

Hcxons u3 pe3ynpTaToOB pacCMOTPEHMS J€la M PyKOBOJCTBYsCh MyHKTOM | crateu 168,
yacThio 4 ctatbu 169, vactsmu 1 u 4 crateu 170 Koncrurymuu, myakrom 1 gactu 1 crateu 60,
cratbsiM 63, 64 u 71 KoucruryumonHoro 3akoHa “O Koncrturynuonnom Cyge”,

Koncrutynuonnsiii Cyn HIOCTAHOBMHJIL:

1. Bropoe mpemioxenue yactu 6 cratbu 284 VYTOJOBHO-TIPOIECCYAIBHOTO KOJEKCa
PecniyOnuku ApMenust cootBeTcTByeT KOHCTUTYIIMM B TAKOM TOJIKOBAaHUH, COTJIACHO KOTOPOMY
BO3BpAIlICHHE CYIOM OOOCHOBBIBAIOIIMX HEOOXOAUMOCTh OCYIIECTBICHUS OINEPATUBHO-
PO3BICKHOT'O MEPOTPUATHSI MAaTE€pPUATIOB B OpPraH, OCYIIECTBIISIIOUIUN ONEPaTUBHO-PO3BICKHYIO
NesITeNIbHOCTh, HE JOJDKHO MPENsATCTBOBATh MPEAOCTABICHUIO 3THUX MaTepHalioB JIMILLY,

MMEIOIEMY MPAaBO Ha MOAavy aneJUBIIMOHHON KanoObl, U B ANICIUSILIMOHHBINA CyJl, 00ecTieunB

OJTHOBPEMEHHO XpaHEHHE TOCYIapPCTBEHHOM, CITY)KEOHON M MHOM OXpaHsAeMOM 3aKOHOM TalHBI.
2. Crarpu 287-288 VYromoBHO-TIpOIeCCyallbHOTO Kojekca PecryOonmuku ApMmeHus B

YacTH, KOTOPOH NMperyCMOTPEHHbIE MU IpaBHa MPUMEHUMBI B OTHOIIEHUH O0XalOBaHUS U
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MPOBEPKU TIOCTAHOBJIEHUI Cyga O Jade pa3pelieHus Ha OCYIIECTBIEHHE OIEepaTUBHO-
PO3BICKHBIX MEPOTIPUATHI, COOTBETCTBYIOT KOHCTUTYIINH.

3. Hactp 2 crareu 385 u crarhs 289 YrojaoBHO-IIpoIieccyalbHOTO Kojekca PecryOmuku
ApMeHusl COOTBETCTBYIOT KOHCTUTYIIHH.

4. TIpon3BOACTBO MO JeNly B YacTH ONpeAeNieHUs] Bompoca cooTBeTcTBUs KoHcTuTyiuun
HOPM, TIPEIyCMOTPEHHBIX YacTsiMu 1 u 2 ctatbu 6 3akoHa PA “O06 omepaTWBHO-PO3BICKHOM
NEeSATEITLHOCTH , IPEKPATUTb.

5. Cornmacuo wyactu 2 cratebum 170 Koucturynuu Hacrosiuee IloctanoBineHue

OKOHYATCJIbHO U BCTYIIACT B CUJIY C MOMCHTA OHy6HI/IKOBaHI/I5I.

MPEJACEJATEJILCTBYIOIIUIA I. TOBMACSIH

28 anpens 2020 roga
T1IKC-1526

[TepeBox crenan U3AATEILCKO-TIEPEBOTIECKUM OTICIIOM

Koncturymmonnoro cyna Pecrryonmnku ApMmenwst
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